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JUDGES 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 
AND  THE  CIRCUIT  AND  DISTRICT  COURTS 


FIRST  CIRCUIT 

Hon.  OLIVER* WENDELL  HOLMES.  Circuit  Justice Waablngton,  D.  C. 

Hon.  LE  BARON  B.  COLT,  Circuit  Judge i.... Providence.  R.  L 

Hon.  WILLIAM  L.  PUTNAM.  Circuit  Judge Portland,  Me. 

Hon.  FRANCIS  C.  LOWELL.  Circuit  Judge Boston,  Mass. 

Hon.  CLARENCE  HALE.  District  Judge,  Maine Portland,  Me. 

Hon.  FREDERIC  DODGE,  District  Judge.  Massachuaetts Boston,  Mass. 

Hon.  EDGAR  ALDRICH.  District  Judge,  New  Hampshire Littleton,  N.  H. 

Hon.  ARTHUR  L.  BROWN.  District  Judge,  Rhode  Island Providence.  R.  L 

SECOND  CIRCUIT 

Hon.  HORACE  H.  LXJRTON,  Circuit  Justice Washington,   D.  C. 

Hon.  E.  HENRY  LACOMBE,  Circuit  Judge New  York,  N.  Y. 

Hon.  ALFRED  C.  COXE,  Circuit  Judge Utlca,  N.  Y. 

Hon.  HENRY  G.  WARD,  Circuit  Judge New  York,  N.  Y. 

Hon.  WALTER  C.  NOYES,  Circuit  Judge New  Iy)ndon,  Conn. 

Hon.  JAMES  P.  PLATT,  District  Judge,  Connecticut Hartford.  Conn. 

Hon.  THOMAS  L  CHATFIELD,  District  Judge,  E.  D.  New  York Brooklyn,  N.  Y. 

Hon.  GEORGE  W.  RAY.  District  Judge,  N.  D.  New  York Norwich,  N.  Y. 

Hon.  GEORGE  B.  ADAMS.  DIstHct  Judge.  S.  D.  New  York New  York,  N.  Y. 

Hon.  GEORGE  C.  HOLT.  District  Judge.  S.  D.  New  York New  York,  N.  Y. 

Hon.  CHARLES  M.  HOUGH,  District  Judge,  S.  D.  New  York New  York,  N.  Y. 

Hon.  LEARNED  HAND.  District  Judge.  S.  D.  New  York New  York.  N.  Y. 

Hon.  JOHN  R.  HAZEL.  District  Judge.  W.  D.  New  York Buffalo,  N.  Y. 

Hon.  JAMBS  L.  MARTIN.  District  Judge,  Vermont Brattleboro,  Vt 

THIRD  CIRCUIT 

Hon.  WILLIAM  H.  MOODY.  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  M.  LANNING.  Circuit  Judge,  New  Jersey Trenton,  N.  J. 

Hon.  GEORGE  GRAY.  Circuit  Judge Wilmington.  Del. 

Hon.  JOSEPH  BUFFINOTON,  Circuit  Judge Pittsburg.  Pa. 

Hon.  EDWARD  G.  BRADFORD.  District  Judge.  Delaware Wilmington.  Del. 

Hon.  JOHN  RELLSTAB,  District  Judge,  New  Jersey Trenton.  N.  J. 

Hon.  JOSEPH  CROSS,  District  Judge.  New  Jersey Elizabeth.  N.  J. 

Hon.  JOHN  B.  McPHBRSON.  District  Judge,  B.  D.  Pennsylvania Philadelphia.  Pa, 

Hon.  JAMBS  B.  HOLLAND,  District  Judge,  B.  D.  Pennsylvania Philadelphia.  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD.  District  Judge,  M.  D.  Penn8ylvania..Scranton.  Pa. 

Hon.  JAMBS  S.  YOUNG.  District  Judge.  W.  D.Pennsylvania PitUburg,  Pa. 

Hon.  CHARLBS  P.  ORR,  District  Judge,  W.  D.    Pennsylvania Pittsburg,    Pa. 
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FOURTH  CIRCUIT 

Hon.  MELVILLE  W.  FULLER,  Circuit  Justice Washington,  D.  C. 

Hon.  NATHAN  GOFF.  Circuit  Judge Clarksburg.  W.  V>, 

Hon.  JETER  C.  PRITCHARD,  Circuit  Judge AshevlUe,  N.  C. 

Hon.  THOMAS  J.  MORRIS,  District  Judge,  Maryland Baltimore,  Md. 

Hon.  HENRY  G.  CONNOR,  District  Judge,  E.  D.  North  Carolina Wilson,  N.  C. 

Hon.  JAMES  E.  BOYD,  District  Judge,  W.  D.  Ndt-th  Carolina Greensboro,  N.  C. 

Hon.  WILLIAM  H.  BRAWLEY,  District  Judge,  E.  and  W.  D.  South  Car... Charleston.  S.  C. 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judge,  E.  D.  Virginia Richmond,  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge,  W,  D.  Virginia Lynchburg.  Va. 

Hon.  ALSTON  G.  DAYTON,  District  Judge,  N.  D.  West  Virginia Phllippl,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge,  S.  D.  West  Virginia. Charleston.  W.  Va. 

FIFTH  CIRCUIT 

Hon.  EDWARD  D.  WHITE,  Circuit  Justice Wastiington,  D.  C. 

Hon.  DON  A.  PARDEE,  Circuit  Judge Atlanta,  Ga. 

Hon.  A.  P.  McCORMl'CK,  Circuit  Judge Dallas,  Tex. 

Hon.  DAVID  D.  SHELBY,  Circuit  Judge Huntsville.  Ala. 

Hon.  THOMAS  G.  JONES,  District  Judge,  N.  and  M.  D.  Alabama Montgomery,  Ala. 

Hon.  WM.  I.  GRUBB,  District  Judge.  N.  D.  Alabama ...Birmingham,  Ala. 

Hon;  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alabama Mobile,  Ala. 

Hon.  WM.  B.  SHEPPARD,  District  Judge,  N.  D.. Florida Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKE.  District  Judge,  S.  D.  Florida Jacksonville,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Georgia Atlanta,  Ga. 

Hon.  EMORY  SPEER.  District  Judge.  S.  D.  Georgia Macon,  Ga. 

Hon.  RUFUS  E.  FOSTER,  District  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILES.  District  Judge.  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  DAVID  B.  BRYANT,  District  Judge,  E.  D.  Texas* Sherman,    Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas Dallas.  Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge,  S.  D.  Texas Houston,  Tex. 

Hon.  THOMAS  S.  MAXEY.  District  Judge.  W.  D.  Texas Austin,  Tex. 

SIXTH  CIRCUIT 

Hon.  JOHN  M.  HARLAN,  Circuit  JusUce Washington.  D.  C. 

Hon.  HENRY  F.  SEVERENS.  Circuit  Judge Kalamazoo,  Mich. 

Hon.  JOHN  W.  WARRINGTON,  Circuit  Judge Cincinnati.  Ohio, 

Hon.  LOYAL  B.  KNAPPEN.  Circuit  Judge Grand  Rapids.  Mich. 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge,  E.  D.  Kentucky Maysville.  Ky. 

Hon.  WALTER  EVANS,  District  Judge,  W.  D.  Kentucky Louisville,  Ky. 

Hon.  HENRY  H.  SWAN,  District  Judge,  B.  D.  Michigan Detroit,  Mich. 

Hon.  ARTHUR  C.  DENISON,  District  Judge.  W.  D.  Michigan Grand  Rapids,  Mich. 

Hon.  ROBERT  W.  TAYLER.  District  Judge,  N.  D.  Ohio Cleveland,  Ohio. 

Hon.  ALBERT  C.  THOMPSON,  District  Judge,  S.  D.  Ohlo^ Cincinnati,  Ohla 

Hon.  HOWARD  C.  HOLLISTER,  District  Judge,  S.  D.  Ohio* Cincinnati,  Ohio. 

Hon.  JOHN  B.  SATER,  District  Judge,  S.  D.  Ohio Columbus,  Ohio. 

Hon.  EDWARD  T.  SANFORD,  District  Judge,  E.  and  M.  D.  Tennessee Knoxville,  Tenn. 

Hon.  JOHN  E.  McCALL,  District  Judge,  W.  D.  Tennessee Memphis.  Tenn. 


SEVENTH  CIRCUIT 


Hon.  WILLIAM  R.  DAY.  Circuit  Justice Washington.  D.  C. 

Hon.  PETER  S.  GROSSCUP,  Circuit  Judge Chicago,  III, 

Hon.  FRANCIS  E.  BAKER.  Circuit  Judge Indianapolis.  Ind. 

^  Died  February  5,  1910.  *  Died  January  26,  1910. 

'  Appointed  March  7,  1910,  to  succeed  Albert  C.  Thompson. 
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Hon.  WILLIAM  H.  SEAMAN.  Circuit  Judge Sheboygan,  Wl«. 

Hon.  CHRISTIAN  C.  KOHLSAAT,  Circuit  Judge Chicago,  111. 

Hon.  KBNBSAW  M.  LANDIS,  District  Judge,  N.  D.  Illinois Chicago,  111. 

Hon.  GEORGE  A.  CARPENTER,  District  Judge,  N.  D.   Illinois - Chicago.  III. 

Hon.  FRANCIS  M.  WRIGHT,  District  Judge,  E.  D.  Illinois Urhana,  111. 

Hon.  J.  OTIS  HUMPRHBY,  District  Judge.  S.  D.  Illinois Springfield,  111. 

Hon.  ALBERT  B.  ANDERSON,  District  Judge,  Indiana Indianapolis,  Ind. 

Hon.  JOSEPH  V.  QUARLES.  District  Judge.  E.  D.  Wisconsin Milwaukee.  Wis. 

Hon.  ARTHUR  L.  SANBORN,  District  Judge,  W.  D.  Wisconsin Madlsou,  Wis. 

EIGHTH  CIRCUIT 

Hon.  DAVID  J.  BREWER,  Circuit  Justice* Washington,  D.  C. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St.  Paul.  Minn. 

Hon.  WILLIS  VAN  DEVANTER,  Circuit  Judge Cheyenne,  Wyo. 

Hon,  WILLIAM  C.  HOOK,  Circuit  Judge Leavenworth,  Kan. 

Hon.  ELMER  B.  ADAMS.  Circuit  Judge St  Louis,  Mo. 

Hon.  JACOB  TRIEBER,  District  Judge,  B.  D.  Arkansas Little  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS.  District  Judge.  W.  D.  Arkansas Ft.  Smith.  Ark. 

Hon.  ROBERT  E.  LEWIS.  District  Judge,  Colorado Denver,  Colo. 

Hon.  HENRY  THOMAS  REED,  District  Judge,  N.  D.  Iowa Cresco.  Iowa. 

Hon.  SMITH  McPHERSON.  District  Judge,  S.  D.  Iowa Red  Oak,  Iowa. 

Hon.  JOHN  C.  POLLOCK,  District  Judge,  Kansas Topeka.  Kan. 

Hon.  CHAS.  A.  WILLARD,  District  Judge,  Minnesota Minneapolis,  Minn. 

Hdh.  PAGE  MORRIS,  District  Judge,  Minnesota Duluth,  Minn. 

Hon.  DAVID  P.  DYER.  District  Judge,  E.  D.  Missouri St.  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge.  W.  D.  Missouri* Kansas  City,  Mo. 

Hon.  W.  H.  MUNGER,  District  Judge,  Nebraska Omaha,  Neb. 

Hon.  THOMAS  C.  MUNGER,  District  Judge,  Nebraska Lincoln,  Neb. 

Hon.  CHARLES  F.  AMIDON.  District  Judge,  North  Dakota Fargo,  N.  D. 

Hon.  RALPH  E.  CAMPBELL,  District  Judge.  B.  Oklanoma Muskogee.  Okl. 

Hon.  JOHN  H.  COTTERAL,  District  Judge.  W.  Oklahoma Guthrie.  Okl. 

Hon.  JOHN  E.  CARLAND,  District  Judge,  South  Dakota Sioux  Fa^Is,  S.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge.  Utah Salt  Lake  City,  Utah. 

Hon,  JOHN  A.  RINER,  District  Judge.  Wyoming , . . . .  Cheyenne.  Wyo. 

NINTH  CIRCUIT 

Hon.  JOSEPH  McKENNA,  Circuit  Justice. Washington,  D.  C. 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge Portland,  Or. 

Hon,  ERSKINE  M.  ROSS.  Circuit  Judg& Los  Angeles,  Cal. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco,  Cal. 

Hon.  CORNELIUS  H.   HANFORD,  District  Judge,  W.  D.  Washington...  ..Seattle,  Wash. 

Hon.  OLIN  WELLBORN.  District  Judge,  S.  D.  California Los  Angeles,  Cal. 

Hon.  JOHN  J.  DE  HAVEN,  District  Judge.  N.  D.  California San  Francisco,  Cal. 

Hon.  WILLIAM  H.  HUNT.  District  Judge,  Montana* Helena,  Mont. 

Hon,  EDWARD  WHITSON,  District  Judge,  B.  D.  Washington Spokane,  Wash. 

Hon.  CHARLES  B.  WOLVERTON,  District  Judge,  Oregon Portland.  Or. 

Hon.  EDWARD  8.  FARRINGTON,  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  FRANKS.  DIETRICH,  District  Judge,  Idaho Boise,  Idaho. 

Hon.  WM.  C.  VAN  FLEET,  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  ROBERT  S.  BEAN,  District  Judge,  Oregon Portland,  Or. 

Hon.  GEORGE  DONWORTH,  District  Judge,  W.  D.  Washington Seattle,  Wash. 

Hon.  CARL  RASCH,  District  Judge,  Montana^ ..., Helena,  Mont 

*  Died  March  28,  1910.  •  Resigned. 

*  Appointed  Associate  Judge  of  Court  of  Customs  Appeals  March  30,  tBlOi 
« Appointed  May  2,  1910,  to  succeed  William  H.  Hunt 
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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


WILLMARTH  et  al.  v.  CARDOZA. 

(Circalt  Court  of  Appeals,  First  Circuit.    February  25,  1910.) 

No.  649 

!•  Master  and  Servant  (§  194*)— Risks  Assumed  by  Servant— Negligence 
OF  Fellow  Servant— Termination  op  Relation. 

The  implied  contract  of  a  servant  to  assume  the  ordinary  risks  of  the 
service,  including  the  risk  of  negligence  on  the  part  of  fellow  servants, 
does  not  end  the  moment  the  servant  finishes  his  day's  work,  but  continues 
until  he  ceases  to  be  affected  by  such  conditions  and  risks. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  383, 
884;Dec.  Dig.  §194.* 

Assumption* of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  v.  Hennessey,  38  C.  C.  A.  314.] 

2.  Master  and  Servant  (§  194*)— Risks  Assumed  by  SERVANiv-NEGLioENca 
OF  Fellow  Servant— Termination  of  Relation. 

Plaintiff  was  employed  by  defendant  by  the  day  in  tiie  construction  of  a 
building.  After  finishing  a  day's  work,  he  went  to  a  shed  on  the  premises 
to  get  his  coat,  which  he  had  left  therein,  and,  finding  it  locked,  he  pro- 
ceeded to  defendant's  office  for  a  key,  and  after  he  again  reached  the  shed, 
and  while  the  door  was  being  unlocked,  he  was  struck  and  injured  by  a 
piece  of  rock  thrown  by  a  blast  through  the  negligence  of  another  employ^ 
of  defendant.  Held,  that  he  was  still  defendant's  servant,  and  a  fellow 
servant  of  the  one  whose  negligence  caused  his  injury,  and  could  not  re- 
cover from  defendant  therefor. 

[Eld.  Note.~^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {§  383- 
584;  Dec.  Dig.  §194.*] 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Rhode  Island. 

Action  by  Albert  Cardoza  against  John  Willmarth  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  error.    Reversed. 

Walter  B.  Vincent  and  Ralph  T.  Barnefield  (Alexander  L.  Churchill, 
on  the  brief),  for  plaintiffs  in  error. 
.   A.  B.  Crafts  (A.  B.  Patton,  on  the  brief),  for  defendant  in  error. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

*For  otlier  cases  see  same  topic  &  9  mumbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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LOWELL,  Circuit  Judge.    The  defendant  in  error,  hereinafter  called 
the  plaintiff,  sued  the  plaintiffs  in  error,  hereinafter  called  the  defend-- 
ants,  to  recover  damages  for  being  hit  with  a  stone  fired  negligently 
from  a  blast.    At  the  trial  the  defendants  requested  the  learned  judge 
to  instruct  the  jury  to  return  a  verdict  for  them,  on  the  ground  that 
the  negligence  charged  against  them  was  that  of  their  employe,  the 
plaintiff's  fellow  servant.    The  request  was  refused  and  the  defendants 
duly  excepted.    The  plaintiff  admitted  that  this  employe,  who  set  off 
the  blast,  and  whose  negligence  the  plaintiff  relied  upon,  was  the  plain- 
tiff's fellow  servant,  provided  only  that  the  plaintiff  himself  was  in 
.     th^  d^f ei^dlnts'  employ  at  the  time  of  the  accident.    There  was  evi- 
*'•••*.;   den^€  pt" {Ins*  man's  negligence.    The  learned  judge  submitted  to  the 
Jurv.tilie  quGstidn  of  the  plaintiff's  employment,  under  instructions  not 
/•. :  *./^  v^*Jj^o^l,.^/e5P€^t  as  above  stated.    The  jury  returned  a  verdict  for 
•**••  ''  •  **  tlie  pfamtiff,  and  the  defendants  have  brought  the  case  to  this  court. 
The  only  assignment  of  error  relied  upon  at  the  argument  concerned 
I    the  plaintiff's  own  employment  at  the  time  of  the  accident.    The  cir- 
cumstances were  not  in  dispute. 

The  plaintiff  was  a  hod  carrier  working  for  the  defendants  at  a 
daily  wage.  His  day's  labor  was  over  at  6  o'clock,  and  at  that  time  the 
"boss"  called  to  the  men  to  quit  work.  The  plaintiff  remained  a  few 
minutes,  and,  by  order  of  the  boss,  covered  with  a  cloth  the  masonry 
laid  that  day.  He  then  descended  the  ladder  from  the  building  to  the 
ground,  and  went  to  a  shed,  where  he  had  hung  up  his  coat  before  go- 
ing to  work  that  afternoon.  This  shed  was  not  on  the  path  leading 
directly  from  the  building  to  the  entrance  of  the  k)t  on  which  the 
building  stood.  'When  the  plaintiff  reached  the  shed  he  found  its  door 
locked,  and  asked  the  boss  carpenter  to  open  it.  With  him  the  plain- 
tiff went  on  still  further  to  the  defendants'  office,  where  the  boss  carpen- 
ter told  the  timekeeper  to  give  the  key  to  the  plaintiff,  and  told  the 
plaintiff  to  bring  back  the  key  to  the  office  after  getting  his  coat.  The 
plaintiff  returned  to  the  shed,  where  he  met  the  night  watchman.  The 
latter  was  unlocking  the  door  when  the  blast  was  blown,  and  a  piece  of 
rock  hit  the  plaintiff,  breaking  his  leg.  The  defendants  contended  that, 
as  the  facts  were  not  in  dispute,  the  court  should  itself  have  determined 
that  the  plaintiff  was  in  the  defendants'  employ  at  the  time  of  the  acci- 
dent. If  there  was  evidence  which  warranted  a  finding  that  the  plain- 
tiff had  already  quitted  the  defendants'  employment  for  the  rest  of  the 
day,  the  verdict  must  stand. 

The  cases  hold  generally  that  a  workman's  employment  does  not 
cease  at  the  instant  his  work  time  is  over,  that  employment  includes 
the  incidents  of  employment,  and  that  the  workman  is  still  his  master's 
servant  while  he  is  gathering  up  his  tools  and  adjusting  his  clothes 
after  the  day's  work,  and  is  leaving  the  place  of  his  employment.  Ol- 
sen  V.  Andrews,  168  Mass.  261,  47  N.  E.  90;  O'Neil  v.  Pittsburg  R. 
R.  (C.  C.)  130  Fed.  204;  Manville  v.  Cleveland  &  T.  R.  R.,  11  Ohio 
St.  417;  Ewald  v.  C.  &  N.  W.  R.  R.,  70  Wis.  420,  36  N.  W.  12,  691, 
6  Am.  St.  Rep.  178;  Int.  &  G.  N.  R.  R.  v.  Ryan,  82  Tex.  565,  18  S. 
W.  219 ;  Higgins  v.  Hannibal  &  St.  R.  R.,  36  Mo.  418,  432,  the  last 
being  an  extreme  case.    In  Farwell  v.  B.  &  W.  R.  R.,  4  Mete.  49,  38 
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Am.  Dec.  339,  which  Sir  Frederick  Pollock  calls  the  fountain  head  of 
later  decisions  concerning  the  doctrine  of  common  employment  that 
doctrine  is  rested  upon  an  implied  contract  between  master  and  serv- 
ant. Quoting  Tunney  v.  Midland  R,  R.,  L.  R.,  1  C.  P.  291,  296,  Pol- 
lock states  the  rule  of  common  employment  as  follows : 

'*A  servant,  when  he  engages  to  serve  a  master,  undertakes,  as  between  him- 
self and  his  master,  to  run  all  the  ordinary  risks  of  the  service,  Including  the 
risk  of  negligence  upon  the  part  of  a  fellow  servant  when  he  Is  acting  in  the 
discharge  of  his  duty  as  servant  of  him  who  is  the  common  master  of  both." 
PoUock  on  Torts  (Webb's  Ed.)  p.  117. 

Is  it  to  be  supposed  that  implied  contract  and  undertaking  end  sud- 
denly at  a  fixed  minute,  while  "the  servant  is  still  surrounded  by  the  con- 
ditions and  risks  of  his  employment,  or  that  they  continue  until  the 
servant  has  ceased  to  be  affected  by  these  conditions  and  risks  ?  We 
think  the  latter  conclusion  is  obviously  correct.  To  adopt  the  former, 
whether  in  favor  of  the  master  or  of  the  servant,  would  deprive  the 
rule  of  its  reason. 

In  the  case  at  bar  the  plaintiff,  indeed,  did  not  dispute  that  his  em- 
ployment would  have  continued  until  he  reached  the  highway,  provided 
that  he  had  walked  there  directly  from  the  building.  This  concession 
is  decisive  of  the  case  at  bar.  If  the  employment  covers,  not  only  the 
time  during  which  the  workman  is  engaged  in  his  ordinary  labor,  but 
also  a  later  time,  during  which  he  is  passing  from  the  surroundings  of 
his  employment  into  surroundings  unrelated  thereto,  then  this  addi- 
tional period  will  evidently  be  longer  or  shorter  according  to  the  cir- 
cumstances. The  situation  and  nature  of  the  building  may  affect  the 
time  needed  for  leaving  it.  The  tools  which  the  workman  uses  may 
be  more  or  less  complicated  and  numerous.  They  may  be  easy  or  hard 
to  put  away  for  the  night.  That  the  workman  may  have  to  lay  aside 
some  of  his  clothes  while  working  is  plain.  This  may  well  be  both 
for  his  employer's  benefit  and  his  own,  like  the  travel  in  Kilduff  v. 
Boston  El.  Ry.,  195  Mass.  307,  308,  81  N.  E.  191,  9  L.  R.  A.  (N.  S.) 
873.  That  a  proper  place  should  be  provided  by  the  employer  wherein 
to  keep  the  clothes  temporarily  is  reasonable,  and  that  this  place  can- 
not always  be  in  direct  line  between  the  place  of  work  and  the  gate  of 
the  premises  is  obvious.  If  the  door  of  the  receptacle  is  locked — 
perhaps  for  the  safety  of  the  employe's  property — or  if  it  sticks,  or  if 
some  time  is  otherwise  spent  by  the  workman  in  looking  for  his  clothes, 
this  also  is  an  incident  of  his  employment,  and  the  employment  ordi- 
narily continues  during  the  operation.  The  distinction  between  em- 
ployment and  nonemployment  is  the  same,  whether  it  works  in  favor  of 
the  master  or  of  the  servant.  In  the  case  at  bar  the  plaintiff  is  contend- 
ing that  his  employment  ceased. before  the  accident;  but  in  the  next 
case  the  employe  may  be  driven  to  maintain  that  his  employment  is 
prolonged  to  his  final  departure  from  the  premises.  This  happened  in 
Boyle  V.  Columbian  Fire  Proofing  Company,  182  Mass.  93,  102,  64  N. 
E.  726,  730,  a  suit  brought  under  the  employer's  liability  act  (Act  April 
22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  Supp.  1909,  p.  1171]). 
The  plaintiff  was  injured  while  going  down  in  an  elevator  at  the  noon 
hour  to  get  his  dinner,  and  the  court  said : 
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"Going  from  the  particular  part  of  the  building  where  he  has  been  set  to 
work,  to  eat  dinner,  Is  an  Incident  of  a  workman's  employment  who  is  engaged 
by  the  day  In  erecting  the  building  in  question,  at  least  so  long  as  he  has  u<;»t 
finished  passing  over  or  through  the  building  to  get  his  dinner." 

In  Rosenbaum  v.  St.  Paul  R.  R.,  38  Minn.  173,  174,  36  N.  W.  447, 
8  Am.  St.  Rep.  653,  the  plaintiff  contended  that  he  remained  an  employe 
while  riding  back  on  the  defendant's  construction  train,  after  hours,  to 
get  the  coat  which  he  had  left  at  the  place  of  his  work.  The  conten- 
tion was  sustained.  To  the  same  general  effect  are  Arkadelphia  Co. 
V.  Smith,  78  Ark.  505",  95  S.  W.  800 ;  Brydon  v.  Stewart,  2  Macq.  30. 
Many  of  those  cases  in  which  it  was  held  that  the  plaintiff  was  not  in 
the  defendant's  employ  at  the  time  of  the  accident  yet  recognize  that 
employment  may  continue  after  actual  work  has  ceased.  Thus  in 
Fletcher  v.  Baltimore  &  Potomac  R.  R.,  168  U.  S.  135,  138,  18  Sup. 
Ct.  35,  36,  42  h.  Ed.  411,  the  Supreme  Court  observed: 

*  "The  plaintiff  at  the  time  of  the  accident  had  finished  his  employment  for  the 
day,  and  had  left  the  workshop  and  grounds  of  the  defendant,  and  was  moving 
along  a  public  highway  In  the  city  with  the  same  rights  as  any  other  citizen 
would  have." 

To  much  the  same  effect  are  Baird  v.  Pettit,  70  Pa.  477,  483; 
Whitney  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  102  Fed.  850,  855,  43  C.  C.  A.  19, 
50  L.  R.  A.  615. 

It  has  often  been  held  that  a  master  is  liable  for  acts  of  his  servant 
done  in  the  general  course  of  employment,  although  done  for  the  serv- 
ant's individual  benefit  and  not  for  that  of  the  master.  Ritchie  v.  Wal- 
ler, 63  Conn.  155,  28  Atl.  29,  27  L.  R.  A.  161,  38  Am.  St.  Rep.  361. 
In  the  case  at  bar,  as  has  been  said,  the  plaintiff's  act  in  seeking  his 
coat  may  well  be  deemed  done  for  his  master's  benefit  as  well  as  for 
his  own,  inasmuch  as  the  master's  interest  may  have  required  the  plain- 
tiff to  work  without  his  coat.  The  ruling  of  the  Circuit  Court  in  the 
case  at  bar  appears  to  have  been  based  upon  Packet  Co.  v.  McCue,  17 
Wall.  508,  21  L.  Ed.  705 ;  but  upon  careful  consideration  of  that  case, 
and  of  the  comment  made  thereon  in  Randall  v.  Baltimore  &  Ohio  R. 
R.,  109  U.  S.  478,  3  Sup.  Ct.  322,  27  L.  Ed.  1003,  we  are  satisfied  that 
the  Supreme  Court  deemed  the  circumstances  there  to  be  exceptional, 
both  in  the  nature  of  the  plaintiff's  employment  and  in  the  manner  of 
its  termination. 

In  the  case  at  bar  there  was  no  evidence  which  warranted  the  jury  in 
finding  that,  at  the  time  of  the  accident,  the  plaintiff  had  quitted  the  de- 
fendants' employ.  The  learned  judge  was  therefore  in  error  in  leaving 
the  question  of  employment  to  the  jury. 

The  judgment  of  the  Circuit  Court  is.  reversed,  the  verdict  set  aside, 
and  the  case  remanded  to  that  court  for  further  proceedings  not  incon- 
sistent with  the  opinion  passed  down  the  25th  day  of  February,  1910 ; 
and  the  plaintiffs  m  error  recover  their  costs  of  appea?. 
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LOUISVILLE  &  N.  B.  CO.  v.  WOODWARD,  t 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  22,  IMO.) 

No.  1,071. 

Hasteb  and  Servant  (§  243*)— Master's  Liability  fob  Injury  to  Servant- 
Railroad  Yards— CoNTRiBirroRY  Negligence. 

Plaintiff's  intestate,  who  was  a  car  inspector  employed  by  defendant 
railroad  company  in  its  yards,  went  between  two  cars  of  a  train  being 
made  up  in  the  yards  to  couple  the  air  hose,  when  the  engine  backed  other 
cars  against  those  so  standing,  and  he  was  run  over  and  killed.  He  was 
an  experienced  inspector,  and  knew  that  the  rules  of  the  company  pro- 
hibited him  from  going  between  the  cars  until  the  train  was  fally  made 
up,  and  such  train  was  not  due  to  leave  for  an  hour  and  a  half.  He  could 
also  have  seen  the  approaching  engine  if  he  had  looked.  Held,  that  he 
was  chargeable  with  contributory  negligence  as  a  matter  of  law,  and  tliere 
could  be  no  recovery  from  defendant  for  his  death. 

[Ed.  Note.-*For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |S  766- 
771;  Dec.  Dig.  I  243.»] 

Shelby,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama. 

Action  by  M.  E.  Woodward,  administrator,  against  the  Louisville  & 
Nashville  Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

John  C.  Eyster,  for  plaintiff  in  error. 
W.  W.  Callahan,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTER, 
District  Judge. 

FOSTER,  District  Judge,  This  was  an  action  by  M.  E.  Woodward, 
administrator,  against  the  Louisville  &  Nashville  Railroad  Company 
for  damages  for  the  death  of  one  Ed.  Ezell,  alleged  to  have  been  caused 
by  the  negligence  of  said  company. 

Haintiff's  pleadings  originally  contained  four  counts,  and  by  amend- 
ment allowed  a  fifth  count  was  added,  but  before  the  case  went  to  the 
jury  he  abandoned  the  second,  third,  and  fourth  counts  of  the  com- 
plamt.    The  material  part  of  count  No.  1  is  as  follows : 

"On  the  said  date  [July  4,  1906]  plaintiff's  intestate  was  in  the  employ  of 
defendant  in  the  capacity  of  car  inspector  at  or  near  said  Boyles,  and  as  such 
it  became  and  was  his  duty  to  enter  between  the  two  rear  cars  of  train  No. 
101,  which  train  belonged  to  <he  defendant  and  was  at  that  time  composed  of 
17  cars,  to  couple  the  air  hose  between  said  cars,  and  while  plaintiff's  intes- 
tate was  so  as  aforesaid  in  between  said  cars  engaged  in  his  duties,  one  Smith, 
an  engineer  in  the  service  of  the  defendant,  and  who  was  in  charge  and  control 
of  one  of  defei}dant's  engines,  negligently  backed  said  engine  and  7  cars  coupled 
thereto  onto  and  against  train  No.  101,  while  plaintiff's  intestate  was  between 
the  cars  as'  aforesaid,  causing  said  cars  to  roll  backward  and  push  against  and 
over  plaintiflTs  intestate,  causing  severe  injuries  to  him,  from  which  he  then 
and  there  died." 

»For  other  caaei  •••  same  topic  A  §  nctmbbb  in  Dec.  Ik  Am.  Diss.  1907  to  date,  it  Rep'r  Indexes 
t  Rehearing   denied   March   21;    1910L 


Digitized  by 


Google 


6  176  FEDERAL  REPORTER. 

Count  No.  5  IS  practically  the  same  as  count  No.  1,  with  the  follow- 
ing addition: 

"And  plaintiff  avers  that  the  said  train  was  being  made  up  under  the  super-, 
intendence  of  one  Allen,  who  was  defendant's  yardmaster  at  said  Boyles,  and 
while  in  the  exercise  of  such  superintendence  the  said  Allen  negligently  or- 
dered or  directed  the  said  train  to  be  made  up  in  such  a  place  as  that  it  was 
necessary  to  switch  the  cars  around  a  curve,  and  as  that  the  engineer  in  charge 
of  the  engine  engaged  in  making  up  said  train  could  not  see  the  length  of  his 
train,  and  that  the  said  train  was  not  in  view  of  the  employes  engaged  in 
making  up  said  train,  and  by  reason  of  the  negligence  of  the  said  Allen  while 
engaged  in  such  superintendence  plaintiff's  intestate  received  as  a  proximate 
consequence  the  injuries  which  caused  his  death  as  aforesaid." 

Defendant  interposed  nine  pleas,  and,  on  settlement  of  the  plead- 
ings, demurrers  were  sustained  to  the  second,  seventh,  and  eighth 
ple^s.  Defendant's  pleas,  as  allowed,  set  up,  first,  the  general  issue; 
and,  second,  the  contributory  negligence  of  the  deceased,  on  the  follow- 
ing grounds: 

That  he  knew  that  the  train  was  being  made  up  on  the  track  at  said 
place,  and  that  it  was  his  duty  to  wait  until  it  was  made  up  before 
commencing  to  inspect  it ;  that  it  was  his  duty,  and  he  knew  it  to  be 
such,  to  prevent  harm  by  placing  a  blue  flag  at  the  end  of  each  of 
said  cars,  and  he  failed  to  do  so ;  that  he  had  no  duty  to  perform  at 
the  place  where  he  was  at  the  time  he  received  his  injuries;  that  he 
went  in  between  two  cars  that  were  standing  still,  without  looking 
to  see  whether  an  engine  and  cars  were  approaching  upon  said  track ; 
that  there  was  nothing  to  obstruct  his  view;  that,  had  he  looked, 
he  would  have  seen  the  cars  approaching;  that  the  cars  were  stand- 
ing on  said  track,  and  he  knew  the  train  was  being  made  up  by  the 
engine  and  cars  approaching  in  a  curve ;  and  that  the  position  where 
he  was  inspecting  said  cars  was  on  the  outside  of  the  curve,  where  he 
could  not  see  the  engine,  and  he  negligently,  knowing  that  he  could 
not  see  the  engine,  went  between  the.  cars. 

Defendant's  plea  No.  2  is  substantially  covered  by  the  pleas  allowed. 
Plea  No.  7  sets  up  the  negligence  of  plaintiff's  intestate  in  failing  to 
comply  with  defendant's  rule  No.  315,  of  which  he  had  knowledge,  and 
plea  No.  8  sets  up  his  knowledge  of,  and  negligence  in  failing  to  com- 
ply with,  defendant's  rules  No.  316  and  No.  38.  The  rules  referred  to 
are  as  follows : 

Rule  315:  "They  must  carefully  examine  the  couplings  in  trains  after  they 
are  made  up,  and  see  that  the  links  and  pins  are  of  proper  size,  and  report  to 
the  yardmaster  any  Imperfections." 

Rule  316:  "When  Inspecting  or  repairing  cars  that  they  do  not  wish  moved, 
they  must  protect  themselves  by  placing  conspicuously  a  blue  signal  on  both 
ends  of  the  car,  as  provided  in  rule  38.  When  necessary  to  make  repairs  on  a 
car  in  a  train,  they  must  place  blue  signals  on  both  ends  of  the  train  before 
commencing  work.  If  an  engine  is  attached  to  it,  they  will  place  a  blue  signal 
upon  the  engine." 

Rule  38:  "A  blue  flag  by  day  and  a  blue  light  by  night,  placed  on  the  end 
of  a  car,  denote  that  car.  Inspectors  are  at  work  under  or  about  the  car  or 
train.  The  car  or  train  thus  protected  must  not  be  coupled  to  or  moved,  untU 
the  blue  signal  is  removed  by  the  car  Inspectors.  When  a  car  or  train  standing 
on  a  siding  Is  protected  by  a  blue  signal,  other  cars  must  not  be  placed  in 
front  of  it  so  that  the  blue  signal  will  be  obscured,  without  first  notifying  the 
car  inspector,  that  he  may  protect  himself." 
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Defendant  offered  these  rules  in  evidence  at  the  trial  and  the  court 
admitted  rule  315,  but  excltided  rules  316  and  38. 

Defendant  assigns  as  error,  among  other  grounds,  the  sustaining 
of  demurrers  to  its  pleas  Nos.  7  and  8,  the  exclusion  of  rules  316  and 
38,  and  the  refusal  of  the  court  to  give  the  following  instruction : 

"If  the  jury  believe  the  evidence,  they  will  find  for  the  defendant" 

The  plaintiff  introduced  but  one  witness,  C.  H.  Wilson,  also  a  car 
inspector  on  duty  at  the  same  time,  as  to  the  actual  happening  of  the 
accident.    We  excerpt  from  his  testimony  as  follows : 

**Traln  No.  101  was  made  up  at  Boyles,  the  schedule  time  to  leave  was  6:50, 
and  the  Injury  occurred  a  few  minutes  after  5  o'clock.  The  fact  that  a  curve 
existed  there  did  not  obstruct  the  view  of  an  approaching  engine  to  deceased. 
The  point  where  this  train  was  made  up  was  the  point  where  it  was  usually 
made.  Ezell  had  worked  there  since  December,  and  I  think  before  that. 
Rules  315,  316,  and  38  were  In  force  at  that  time.  At  the  time  the  train 
struck  the  deceased  It  had  not  been  completed.  It  was  necessary  to  put  the 
four  cars  on  that  were  attached  to  the  engine.  The  car  inspectors  had  no  duty 
to  perform  with  respect  to  this  train  until  It  was  made  up  complete,  unless  of 
their  own  will.  If  they  did  anything  at  all,  it  was  a  voluntary  act.  The  or- 
ders we  got  from  the  master  car  builder  when  we  went  to  the  yard  was  to 
wait  until  the  train  was  completely  made  up  before  going  in  to  make  the  cou- 
plings or  doing  anything  at  all.  Ezell  had  no  duty  to  perform  with  respect  to 
this  car  until  No.  101  was  made  up  complete.  There  was  nothing  to  do  on  No. 
101,  just  risking  his  judgment,  like  I  was  risking  my  judgment." 

Joseph  Jacob  was  the  only  witness  who  testified  for  defendant.  His" 
uncontradicted  evidence  is,  in  part,  as  follows: 

"I  was  foreman  of  the  car  department  of  the  Louisville  &  Nashville  Railroad 
at  Birmingham,  including  the  yard  at  Boyles,  in  July,  1906,  and  knew  Ed. 
Ezell.  At  that  time  he  was  a  car  inspector.  I  was  general  foreman  and  super- 
visor over  the  car  inspectors.  I  instructed  him  very  careful,  and  never  to  go 
bet^^een  the  cars  while  switching,  and  told  him  the  danger  of  it.  Rules  315, 
316,  and  38  were  In  force.  I  examined  him  with  reference  to  his  knowledge  of 
the  rules  before  I  put  him  on  as  extra  Inspector.  I  put  him  on  as  extra  In- 
spector, and  he  afterwards  became  general  Inspector." 

The  entire  evidence  is  before  us,  and  the  undisputed  facts  seem  to 
be  as  follows:  On  the  day  of  his  death,  July  4,  1906,  deceased  was 
employed  by  defendant  as  car  inspector  at  Boyles,  a  suburb  of  Bir- 
mingham, Ala.  While  he  was  between  two  cars  of  a  number  standing 
on  the  track,  the  engine  backed  up  several  more  cars  for  the  purpose  of 
coupling  them  to  those  standing,  to  complete  the  train.  Because  of 
the  shock,  of  the  coupling  he  was  thrown  down,  and  the  train  rolled 
over  him  and  killed  him.  He  was  an  experienced  car  inspector,  and 
was  familiar  with  the  rules  of  the  company.  At  the  time  he  met  his 
death,  he  was  not  called  on  or  required  to  go  in  between  the  cars  in 
his  line  of  duty.  The  train  had  not  been  fully  made  up,  and  he  was 
only  in  a  position  of  danger  because  of  his  violation  of  the  defendant 
company's  rules,  adopted  for  the  protection  of  the  very  class  of  em- 
ployes to  which  he  belonged.  There  was  no  occasion  for  haste.  The 
train  was  not  to  leave  for  at  least  an  hour  and  a  half  after  he  went  be- 
tween the  cars.  The  train  was  being  made  up  at  the  usual  place  and 
in  the  usual  manner  of  making  up  trains  at  Boyles.  He  knew,  or  he 
ought  to  have  known,  that  the  train  was  not  completed  when  he  went 
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in  between  the  cars,  and  if  he  had  looked  he  could  have  seen  the  ap- 
proaching; engine. 

We  think  the  demurrers  to  pleas  7  and  8  should  have  been  overruled, 
and  that  rules  Nos.  316  and  38  should  have  been  admitted  in  evidence. 
Further,  we  believe  that,  even  on  the  state  of  the*  case  as  made  up,  de- 
fendant below  was  entitled  to  the  peremptory  instruction  in  his  favor. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded, with  instructions  to  grant  a  new  trial. 

SHELBY,  Circuit  Judge  (dissenting).  The  court,  by  the  opinion 
just  read,  has  reached  the  conclusion,  on  the  case  shown  by  the  record, 
that  "the  defendant  below  was  entitled  to  the  peremptory  instruction 
in  its  favor."  This  conclusion  could  only  be  reached  on  the  ground 
that  the  plaintiff's  intestate  was  guilty,  as  matter  of  law,  of  contrib- 
utory negligence.  It  appears  that  the  alleged  contributory  negligence 
charged  against  the  deceased  in  the  opinion  consists  (1)  in  a  disregard 
of  the  rules  of  the  railroad  company,  and  (2)  in  going  between  the  cars 
when,  "if  he  had  looked,  he  could  have  seen  the  approaching  engine" 
which  pushed  the  cars  over  him  and  killed  him. 

1.  1  he  deceased  went  between  the  cars  to  make  a  coupling  of  the  air 
hose.  He  was  performing  the  duty,  according'  to  the  evidence,  in  the 
usual  way.    C.  H.  Wilson  testified: 

"The  inspectors  at  the  time  of  making  up  the  train  were  supposed  to  couple 
'the  air  hose  as  quickly  as  could  be  done.  They  were  coupling  up  while  the 
train  was  being  made  up,  If  the  cars  were  standing  stUl,  and  no  engine  at- 
tached to  It    That  was  the  custom  at  Boyles." 

If  the  rule  is  to  be  construed  to  forbid  the  inspector  from  going  be- 
tween the  cars  for  that  purpose,  the  evidence  shows  that  it  was  not 
practically  enforced — ^that  it  was  the  custom  to  perform  the  duty  just 
as  the  deceased  was  performing  it.  A  railroad  company  cannot  de- 
fend by  showing  a  printed  rule  which  has  been  violated,  if  it  appears 
from  the  proof  that  the  rule  was  customarily  disregarded,  and  that 
this  was  known  to  the  agents  of  the  road  in  charge. 

Wilson  further  testified : 

"I  could  not  say  whether  Mr.  Burke,  who  was  assistant  general  yardmas- 
ter,  paid  any  attention  to  me  and  my  assistant  coupling  the  air  hose  on  my 
train  or  not  He  was  all  over  the  yard  while  the  work  was  going  on.  He  did 
not  object,  or  caution  me  not  to  do  so.  Coupling  while  the  train  was  being 
made  up  on  the  main  line  was  generaUy  done  in  the  presence  of  the  yardman 
there." 

It  has  been  well  said : 

*'A  railroad  company  does  not  discharge  its  whole  duty  to  the  public  by 
merely  framing  and  publishing  proper  rules  for  the  conduct  of  its  business  and 
the  guidance  and  control  of  Its  servants;  bat  it  is  also  required  to  exercise 
such  a  superylslon  over  Its  servants  and  the  prosecution  of  its  business  as  to 
have  reason  to  believe  that  it  is  being  conducted  in  pursuance  of  such  rules." 
Whlttaker  ▼.  D.  &  H.  a  Co.,  126  N.  Y.  544,  549,  27  N.  B.  1042;  I^.  &  N.  R. 
B.  Ck>.  V.  Richardson,  100  Ala.  232,  236, 14  South.  209,  211. 

The  charge  of  the  trial  judge,  which  is  made  a  part  of  the  bill  of  ex- 
ceptions, shows  that  he  properly  submitted  the  question  to  the  jury  as 
to  whether  or  not  the  rule  was  in  force,  or  was  customarily  disre- 
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garded  within  the  knowledge  of  the  officers  of  the  company.  This  was 
right,  "it  being  a  question  for  the  jury  whether  the  rule  had  been 
waived  by  the  company,  or  whether  there  was  any  attempt  to  enforce 
it  in  good  faith."  C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Baker,  91  Fed.  224, 
33  C.  C.  A.  468;  Lake  Erie  &  W.  R.  Co.  v.  Craig,  80  Fed.  488,  25  C. 
C.  A.  585 ;  1  Labatt  on  Master  &  Servant,  §  232,  and  cases  there  cited. 

The  master  will  not  be  permitted  to  suffer  a  general  nonobservance 
of  a  rule  designed  to  promote  the  safety  of  his  servants,  and  then  re- 
vive it  for  the  purpose  of  tripping  up  and  defeating  the  action  of  a  par- 
ticular servant,  who,  but  for  the  rule,  has  art  action  against  him  for 
damages.    5  Thompson  on  Negligence,  §  6404. 

2.  The  court,  in  the  opinion  just  read,  makes  a  summary  of  what  it 
decides  are  the  "undisputed  facts."    This  statement  concludes : 

"When  he  [the  deceased]  went  between  the  cars,  ♦  ♦  ♦  if  he  had  looked, 
he  could  have  seen  the  approaching  engine." 

The  only  evidence  that  tends  to  sustain  this  conclusion  is  a  single 
ambiguous  statement  of  C.  H.  Wilson : 

"The  fact  that  a  curve  existed  there  did  not  obstruct  the  view  of  an  ap- 
proaching engine  to  the  deceased." 

That  the  witness  did  not  mean  that  Ezell,-  the  deceased,  could  have 
seen  the  engine  from  where  he  stood,  is  shown  by  the  witness'  fur- 
ther examination : 

"I  was  on  the  west  side  where  I  could  see  the  engine,  and  he  [the  deceased] 
was  on  the  south  side  where  he  could  not  see  the  engine.'* 

At  another  point  in  his  examination  he,  in  effect,  repeated  that 
Ezell  could  not  have  seen  the  approaching  engine : 

"He  could  not  have  seen  the  engine  and  the  four  cars  where  he  entered  be- 
tween the  cars." 

The  evidence  does  not,  in  my  opinion,  justify  the  conclusion  that  the 
deceased  could  have  seen  the  approaching  engine  from  where  he  en- 
tered between  the  cars.  The  statement  of  Wilson  is  directly  to  the  con- 
trary: The  deceased  "was  on  the  south  side,  where  he  could  not  see 
the  engine." 

It  follows,  in  my  opinion,  that,  so  far  as  this  contention  is  concerned, 
the  trial  court  ruled  correctly  in  submitting  the  question  of  contribu- 
tory negligence  to  the  jury. 


MARBURT  et  ux.  v.  IIXINOIS  CENT.  R.  00.  et  aL 

ILLINOIS  CENT.  R.  CO.  et  al.  v.  MARBURY  et  ux. 

*Olrcult  Court  of  Appeals,  Sixth  Circuit.    January  5,  1910.) 

Nos.  1,965.  1.966. 

Oabbiebs  (I  320*)— Injuries  to  Passenger— Question  for  Jurt. 

Plaintiff,  who  was  recovering  from  a  severe  Illness,  by  advice  of  her 
physician  went  in  January  from  Memphis  to  New  Orleans,  traveling  on 
the  railroad  of  one  of  the  defendants,  and  riding  In  a  sleeping  car  of  the 
other  defendant.    The  weather  at  Memphis  was  very  cold,  with  Ice  and 

*For  otiier  catei  M8  same  topic  ft  5  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  lodexei 
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snow  on  the  ground.  The  car  was  not  heated  until  four  hours  after  lear- 
Ing  Memphis,  although  defendants  were  advised  of  plaintiff's  condition, 
and  she  suffered  continuously  from  cold  during  that  time.  The  second 
day  after  reaching  New  Orleans  she  suffered  a  relapse,  and  was  again 
very  111  for  several  months.  In  an  action  against  defendants  for  negli- 
gence, on  the  question  of  damages,  physicians  were  called  as  experts,  and« 
while  admitting  that  the  relapse  and  subsequent  illness  might  possibly 
have  been  due  in  whole  or  part  to  exposure  in  going  to  and  from  the  sta- 
tions and  the  fatigue  of  the  Journey,  they  without  exception  expressed  the 
opinion  that  the  far  more  probable  cause  was  the  continued  exposure  to 
cold  In  the  car.  Held,  that  such  evidence  was  sufficient  to  require  the  sub« 
mission  of  the  question^ to  the  jury. 
[E3d.  Note.— For  other  cases,  see  Carriers,  Dec.  Dig.  S  320.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

Action  by  C.  C.  Marbury  and  Mrs.  C.  C.  Marbury  against  the  Illi- 
nois Central  Railroad  Company  andl  the  Pullman  Company.  Judg- 
ment for  plaintiffs,  and  both  parties  bring  error.  Reversed  on  plain- 
tiffs' writ  of  error. 

This  suit  was  brought  in  the  circuit  court  of  Shelby  county,  Tenn.,  by  Wil- 
liam Messlck  and  Mrs.  Mary  Messlck,  bis  wife,  against  the  Illinois  Central 
Railroad  and  the  Pullman  CJompany,  to  recover  damages  for  alleged  negli- 
gence.   On  petition  of  defendants  the  case  was  removed  to  the  court  below. 

It  was  stated  in  the  declaration  in  substance  that  on  January  7,  1905.  Mrs. 
Messlck  was  a  passenger  in  a  sleeping  ^r  of  the  Pullman  Company  on  one  of 
the  trains  of  the  railroad  company,  from  Memphis  to  New  Orleans ;  that  the 
weather  was  extremely  cold,  and  the  sleeping  car  was  allowed  to  be  and  re^ 
main* unhea ted  for  several  hours  and  until  the  train  reached  Grenada,  Miss.; 
that  Mrs.  Messlck  was  in  a  delicate  condition,  recovering  from  a  severe  Illness 
of  several  months,  and  this  Information  was  given  to  the  defendants  at  the 
time  plaintiff  boarded  the  car;  that  Mrs.  Messlck  suffered  a  relapse,  which 
permanently  affected  her  health  and  wrecked  her  nervous  system.  To  this 
declaration  the  defendants  each  filed  a  plea  of  not  guilty. 

William  Messlck  died,  and  the  suit  was  revived  in  the  name  of  his  widow. 
Subsequently  Mrs.  Messlck  married  O.  O.  Marbury,  and  thereupon  an  order 
was  entered  by  the  court  that  the  case  be  prosecuted  in  the  name  ot  C  (X 
Marbury  and  Mary  Marbury.  The  case  brought  here  was  the  result  of  a  sec* 
ond  trial ;  a  verdict  being  rendered  in  favor  of  plaintiffs  against  both  defend- 
ants for  $750.  Plaintiffs  for  themselves  and  the  defendants  bave  each  prose- 
cuted error  to  this  court 

John  E.  Bell,  for  plaintiffs. 

Albert  H.  Biggs,  for  defendant  Illinois  Cent.  R.  Co. 

Thos.  H.  Jackson,  for  defendant  Pullman  Co. 

Before  LURTON,  SEVERENS,  and  WARRINGTON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
So  far  as  Mrs.  Marbury  is  concerned,  the  complaint  is  that  the  court 
in  its  charge  to  the  jury  erred  in  limiting  recovery  to  such  damages 
as  a  person  in  average  health  would  suffer,  without  resulting  sickness, 
inconvenience,  or  injury,  from  riding  for  several  hours  on  a  cold  day 
in  a  sleeping  car  which  was  not  supplied  with  heat,  and  in  withdraw- 
ing from  the  jury  all  evidence  relating  to  plaintiff's  real  condition  and 
to  damages  resulting  from  her  subsequent  relapse  and  sickness. 

•For  other  casoi  aee  same  topic  ft  S  mumbbb  in  Deo.  ft  Am.  Diga.  1907  to  date,  ft  Rep'r  Didexev 
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The  reason  for  so  limiting  recovery  is  not  in  terms  stated  in  the 
charge  of  the  court.  The  reason  urged  at  the  time  by  counsel  for  the 
railroad  and  Pullman  companies  in  support  of  motions  to  direct  a 
verdict  was  that  the  proofs  did  not  connect  defendants'  breach  of  duty 
with  plaintiiFs  subsequent  relapse.  It  is  still  insisted  that  the  proof 
fails  in  this  regard,  because  it  does  not  show  certainly  that  the  cold  in 
the  car  caused  the  relapse;  and,  on  the  contrary,  it  is  said  that  other 
causes  for  which  defendants  were  not  liable  may  have  brought  on  the 
relapse.  From  this  it  is  argued  that  the  cause  of  plaintiff's  relapse 
is  merely  conjectural,  and  consequently  that  the  jury  was  not  entitled 
to  speculate  as  to  the  real  cause. 

In  attempting  to  show  that  the  condition  of  the  sleeping  car  was  the 
cause  of  plaintiff's  relapse  and  sickness,  testimony  of  physicians  was 
offered  and  received.  But  the.  court  subsequently  withdrew  this  tes- 
timony from  the  consideration  of  the  jury.  There  was  no  claim  that 
the  cause  of  relapse  was  not  a  proper  subject  for  expert  testimony. 
Nor  was  it  suggested  that  the  physicians  were  not  competent  as  experts. 
It  is  likewise  to  be  noticed  that  no  denial  is  made  in  argument  of  the 
impaired  physical  condition  of  plaintiff  when  she  entered  the  car,  or  of 
the  fact  that  she  suffered  a  relapse  and  severe  illness  some  days  sub- 
sequently to  her  exposure  to  cold  in  the*  car.  Moreover  (apart  from 
a  claim  of  the  Pullman  Company  that  it  was  not  shown  that  it  owned 
the  sleeping  car),  the  position  taken  by  the  companies  ampunts  to  an 
admission  that  they  were  guilty  of  neglect  in  failing  to  heat  the  car. 
The  present  inquiry  is  therefore  reducible  to  this :  Whether  the  whole 
proof  as  originally  received  was  sufficient  prima  facie  to  connect  de- 
fendants' breach  of  duty  with  plaintiff's  subsequent  relapse  and  sick- 
ness. 

We  shall  speak  of  Mrs.  Marbury  as  Mrs.  Messick,  for  she  is  called 
by  the  latter  name  in  the  record.  It  appears  that  Mrs.  Messick  suffered 
a  miscarriage  in  September,  1904,  and  that  this  was  attended  by  pelvic 
inflammation,  including  inflammation  of  the  ovaries  and  Fallopian 
tubes,  as  well  as  of  the  peritoneum  covering  those  organs ;  the  technical 
name  of  the  disease  being  salpengitis.  She  suffered  with  the  disease 
through  October  and  November ;  her  life  being  despaired  of  for  a  few 
days.  She  apparently  improved  in  December,  and,  as  she  says,  "com- 
menced getting  better  and  better  and  better"  until  Christmas.  She 
then  moved  about  the  rooms  in  which  she  and  her  husband  (who  was 
also  ill)  were  confined  until  January  7,  1905.  On  that  day,  under  the 
advice  of  her  physician,  she  and  her  husband,  with  their  children  and  a 
nurse,  went  from  Memphis  to  New  Orleans  over  the  Illinois  Central 
Railroad,  to  remain  for  a  time  at  the  home  in  New  Orleans  of  Mrs. 
Messick's  mother.  She  was  not  off  of  the  floor  of  the  rooms  before 
mentioned  between  the  commencement  of  her  illness  and  the  time  of 
starting  for  New  Orleans.  She  walked  down  the  stairs  of  her  home 
and  then  for  a  distance  of  some  30  or  40  feet  to  a  carriage,  and  upon 
arrival  at  the  railroad  station  she  was  taken  in  a  wheeled  chair  to  a 
restaurant  in  the  station,  where  she  waited  with  friends  until  the  train 
arrived.  She  was  taken  thence  in  the  chair  to  the  steps  of  the  sleeping 
car.    She  then  walked  into  the  car  and  to  the  drawing  room. 

It  will  conduce  to  clearness  later  briefly  to  refer  to  Mrs.  Messick's 
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exposure  to  cold.  The  weather  was  cdd  at  Memphis,  the  thermometer 
ranging  from  23  degrees  above  zero  in  the  morning  to  31  at  12  o'clock 
noon,  32  at  3  o'clock,  and  31  at  4  and  8  o'clock ;  the  ground  being  cov- 
ered with  ice  and  snow.  The  sleeping  car  was  not  heated  when  Mrs. 
Messick  and  her  family  boarded  it,  and  it  was  suffered  to  remain  in 
that  condition  for  about  four  hours.  At  Grenada,  Miss.,  after  some 
trouble,  if  not  repair,  the  heat  was  turned  on.  Requests  were  repeat- 
edly made  of  the  conductor  and  porter  to  have  the  heat  turned  on,  but 
though  frequently  promised  it  was  not  done  until  the  time  mentioned. 
Meanwhile  Mrs.  Messick  reclined  on  the  lounge.  The  car  was  com- 
fortable on  the  trip  from  Grenada  to  New  Orleans.  Upon  arrival  in 
that  city,  Mrs.  Messick  walked  from  the  car  to  a  carriage,  and  was 
taken  thence  to  the  home  of  her  mother,  where  she  walked  from  the 
carriage  into  the  residence.  She  there  suffered  a  relapse,  and  a  long 
and  continued  illness. 

The  difficulty  of  the  present  question  begins  here,  for  there  is  no 
dispute  of  moment  in  the  testimony  thus  far.  Was  the  relapse  trace- 
able proximately  to  the  cold  in  the  car?  If  so,  liability  does  not  seem 
to  be  seriously  controverted.  Or,  on  the  other  hand,  was  the  relapse 
traceable  to  exposure  in  going  to  the  car,  or  to  the  excitement  and 
natural  fatigue  of' the  trip?  *0r  were  all  these  causes  so  blended  as  to 
prevent  identifying  any  cause  for  which  defendants  were  liable  ?  These 
and  kindred  questions  are  found  throughout  the  testimony  of  the  phy- 
sicians, and  they  resulted  in  introducing  into  the  case  much  confusion. 

This  confusion  may,  we  think,  be  fairly  cleared  away  by  giving  at- 
tention to  what  we  conceive  to  be  the  preponderance  of  testimony 
concerning  Mrs.  Messick's  trip  from  her  home  to  the  sleeping  car  at 
Memphis,  and  from  the  sleeping  car  at  New  Orleans  to  the  home  of 
her  mother  in  that  city.  The  short  distance  she  walked  between  the 
room  of  her  home  and  the  carriage,  and  the  comparatively  short  time 
she  was  in  the  carriage  in  going  to  the  station,  and  then  in  the  wheel- 
ed chair  to  the  restaurant  of  the  depot,  do  not,  from  the  testimony, 
appear  in  point  of  time  or  of  exertion  to  have  caused  excitement,  fa- 
tigue, or  exposure  of  consequence.  The  restaurant  was  on  the  level 
of  the  street  approach  and  the  railroad  tracks,  while  the  waiting  room 
was  on  the  floor  above.  The  restaurant  was  comfortably  warm,  and 
Mrs.  Messick  was  cheerful  while  waiting  there  an  hour  for  the  train. 
She  was  then  removed  in  the  wheeled  chair  to  the  steps  of  the  sleeping 
car,  and  the  exertion  required  to  walk  into  the  car  and  to  the  drawing 
room  could  not  have  been  as  great  as  that  involved  in  walking  from 
her  room  to  the  carriage.  It  is  true  the  attention  of  one  of  the  wit- 
nesses was  called  to  the  fact  that  in  her  former  testimony  she  had  said 
that  Mrs.  Messick  appeared  exhausted  when  she  reached  the  drawing 
room;  but  the  explanation  of  the  witness  seems  to  remove  that  ini- 
pression.  The  same  general  result  may  be  stated  respecting  Mrs.  Mes- 
sick's leaving  the  car  and  going  to  her  mother's  home  in  New  Or- 
leans, although  the  distance  between  the  station  and  her  mother's  home 
in  that  city  was  about  two  miles.  We  do  not  discover  any  claim  that 
the  weather  was  cold  in  New  Orleans ;  nor  do  we  recall  any  evidence 
tending  to  show  that  there  was  any  more  occasion  for  fatigue  in  rid- 
ing from  the  sleeping  car  to  the  home  of  her  mother  in  that  city  than 
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there  was  in  riding  from  her  own  home  to  the  sleeping  car  in  Memphis. 
Dr.  Maury,  one  of  her  attending  physicians  in  Memphis,  testified : 

"Q.  Who;  If  any  one,  advised  that  the  trip  would  be  safe?  A.  I  did-  Q. 
Doctor,  If  she  had  taken  that  trip  well  cared  for  until  she  was  placed  Into  a 
sleeping  car,  In  the  drawing  room  of  the  car,  and  the  car  had  been  properly 
heated  and  provided,  would  the  trip  have  been  a  dangerous  one?  A.  I  don't 
think  so,  at  the  time." 

It  is  therefore  hard  to  see  how  the  testimony  supports  the  hypotheses 
and  consequent  answers  relating  to  exposure,  fatigue,  or  excitement 
during  the  portions  of  her  trip  between  residences  and  stations. 

Turning  now  to  the  plaintiff's  experience  in  the  car  and  her  subse- 
quent condition,  she  stated  that  she  was  "extremely  cold,  and  I  had  to 
use  all  the  wraps  I  could  possibly  get,  and  take  a  great  deal  of  whisky 
to  keep  up  any  warmth  at  all" ;  and  she  said  she  "was  comfortable  when 
the  heat  was  turned  on."  She  stated  that  within  a  week  she  had  grown 
so  ill  that  she  was  compelled  to  take  her  bed  "because  of  constantly  in- 
creasing suffering."    In  her  cross-examination  this  was  said : 

"Q.  When  did  you  first  begin  to  suffer  pains  indicating  a  relapse  to  your 
former  troubles,  which  you  had  in  Memphis?  A.  About  the  second  day  after 
I  arrived-" 

She  further  stated  that  it  was  nine  days  before  she  called  a  doctor. 

It  is  true  as  claimed  that  in  answer  to  a  hypothetical  question  put 
to  Dr.  Maury,  which  concluded  with  the  inquiry  "whether  the  relapse 
was  caused  by  the  cold  condition  of  the  car,"  he  stated  that  he  "could 
not  express  an  opipion  as  to  whether  the  relapse  was  due  to  any  ex- 
posure in  this  particular  case."  When  asked  whether  such  exposure 
would  be  "apt  to  cause  a  relapse,"  he  answered : 

"Yes;  it  would." 

Later,  he  said : 

"If  the  symptoms  of  relapse  occurred  in  a  day  or  two  afteir  the  exposure,  I 
would  think  it  would  be  very  probably  the  cause  of  it" 

Mrs.  Messick  testified  that  this  occurred,  as  above  pointed  out 
Dr.  Turner,  in  answer  to  a  question  closing  with  the  inquiry  as  to 
the  effect  of  exposure  to  cold  in  the  car,  said : 

"1  should  expect  such  symptoms  as  she  had  suffered  from  before  to  be 
lighted  up  again,  or  any  that  stUl  existed  in  her  convalescence  to  be  aggra- 
vated." 

Dr.  Leroy  was  questioned  by  the  court  and  answered  thus : 

"Q.  State  whether  or  not,  if  a  relapse  came  to  this  woman  In  New  Orleans, 
It  might  or  might  not  be  attributable  either  to  the  exercise  incident  in  getting 
from  the  bed  down  the  steps  into  the  carriage,  driving  to  the  railroad  at  Mem- 
phis and  waiting  for  the  train,  and  getting  into  the  car,  and  the  exercise  and 
weariness  from  the  trip,  independent  of  any  cold  to  which  she  was  exposed  in 
the  car  and  the  exercise  of  getting  out  of  the  car  into  the  carriage  and  driv- 
ing several  miles  and  going  into  the  house,  whether  or  not  that  might  be  at- 
tributed to  the  exercise  and  fatigue  incident  to  the  exposure  and  independent 
of  any  cold  in  the  car?  A.  Such  a  thing  would  be  within  the  bounds  of  possi- 
bility, but  in  the  presence  of  two  causes,  one  of  which  to  me  is  so  much  more 
manifest,  especially  with  a  woman  who  has  been  up  a  couple  of  weeks,  I  would 
be  inclined  to  disregard  one  for  the  much  more  manifest  causa 
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**The  Court:  It  would  be  in  your  opinion  that  It  was  more  likely  to  have 
occurred  from  the  exposure  in  the  cold  car  than  the  other?  A.  Unquestiona- 
bly so. 

"The  Court:  But  it  might  be  attributed  and  might  have  been  produced  by 
the  other?    A.  Such  a  thing  is  within  the  bounds  of  possibility." 

"The  Court:  Then  it  might  be  attributable  to  both?  A.  Both ;  the  trip 
might  contribute  something.  Of  course,  if  it  is  within  the  bounds  of  possibil- 
ity, we  could  not  exclude  one;  if  we  admit  one  we  must  admit  them  both,  I 
think." 

Dr.  Holt,  who  attendted  Mrs.  Messick  in  New  Orleans  from  January 
16,  1905,  to  the  following  May  17th,  testified  in  relation  to  her  trip  in 
the  sleeping  car  that  "such  exposure  under  the  protracted  influence 
of  cold  is  precisely  that  which  would  most  likely  re-awaken  inflamma- 
tion and  bring  on  a  relapse";  "that  her  relapse  dated  from  her  long 
exposure  on  the  train";  that  her  condition  "was  exactly  such  a  condi- 
tion as  would  follow  such  a  cause" ;  also,  answering  a  question  wheth- 
er she  would  have  recovered  if  the  trip  had  been  a  comfortable  one: 

''I  do  mean  to  state  for  the  reason  that  the  simple  fact  of  thiveling  from 
Memphis  to  New  Orleans,  under  comfortable  conditions,  would  not  have  been 
the  exciting  cause  of  the  renewed  inflammation,  within  the  range  of  reasonable 
probability." 

Is  it  correct  to  say  as  a  conclusion  of  law  that  this  testimony  in  its 
trend  and  tendency  has  no  weight  or  value?  Is  it  not  to  be  considered 
at  all,  especially  under  appropriate  instructions  andl  in  connection 
with  the  facts  and  circumstances  of  the  whole  case  ?  In  the  classifica- 
tions made  of  decisions  by  Mr.  Rogers,  both  in  criticism  and  support 
of  opinion  evidence,  it  is  said  in  his  work  on  Expert  Testimony  (section 
203): 

"On  the  other  hand,  many  cases  may  be  found  in  which  courts  have  ex- 
pressed the  opinion  that  the  testimony  of  experts  in  medical  science  is  of 
great  value,  or  entitled  to  great  weight." 

It  is  true,  cases  cited  in  that  work  (like  many  of  the  decisions,  fed- 
eral and  state,  collected  in  5  Enc.  of  Ev.  637  et  seq.,  tit.  "Weight 
of  Expert  Testimony,"  note  21)  show,  and  we  agree,  that  discrimina- 
tion in  subjects  must  be  exercised  in  attaching  material .  weight  to 
opinions  of  medical  experts,  as  also  and  especially  of  some  other  classes 
of  experts.  But  it  is  only  fair  to  say  that  the  present  physicians  ap- 
pear to  have  been  regarded  by  counsel  for  both  sides  as  exceptionally 
well  qualified!,  and  also  as  candid  and  frank.  No  witnesses  were  called 
by  defendants.  Upon  the  question,  then,  of  whether  there  was  any 
evidence  meriting  submission  to  the  jury  touching  the  cause  of  re- 
lapse, we  think  we  may  safely  treat  the  testimony  of  these  physicians 
the  same  as  we  should  testimony  concerning  ordinary  facts. 

It  was  to  be  expected  of  such  men  that  they  would  not  state  with 
absolute  certainty  that  Mrs.  Messick's  relapse  could  not  have  been 
due  to  exposure  or  fatigue  occasioned  by  the  journeys  between  the  two 
residences  and  stations  of  Memphis  and  New  Orleans.  They  admit- 
ted these  as  possible  causes;  but  their  testimony  in  effect  shows  that 
there  was  no  cause  attending  these  journeys  which  seems  comparable 
to  the  cause  arising  from  the  condition  of  the  sleeping  car. 

There  is  a  class  of  decisions  in  which  medical  opinion  is  relied  on  to 
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show  cause  of  bodily  affection,  even  though  it  cannot  be  shown  with 
certainty.  Illustration  may  be  found  in  Matteson  v.  N.  Y.  Central 
R.  R.  Co.,  35  N.  Y.  487,  490,  91  Am.  Dec.  67,  where  it  appeared  that 
plaintiff's  wife  was  suffering  from  spinal  affection  claimed  to  be  due 
to  injury  received  on  defendant's  road.    The  court  said: 

•'♦  •  ♦  It  was  impossible  to  prove,  by  direct  evidence,  and  with  abso- 
lute certainty,  from  what  cause  the  affection  proceeded.  Something  was  nec- 
essarily left  to  Inference ;  not  a  merely  speculative,  but  a  rational,  inference, 
based  upon  all  the  circumstances  of  the  case.*' 

True,  evidence  was  offered  in  that  case  tending  to  eliminate  causes 
other  than  the  one  complained  of,  but  that  is  true  of  the  present  case. 
The  difference  between  the  two  cases  in  this  regard  could  at  most  be 
only  of  immaterial  degree. 

In  McCafferty  v.  Pennsylvania  Railroad,  193  Pa.  339,  344,  345,  44 
Atl.  435,  74  Am.  St.  Rep.  690,  when  speaking  of  the  difficulty  in  that 
case  of  showing  connection  between  the  accident  and  the  death  of  the 
person  claimed  to  be  negligently  injured,  the  court  said: 

**The  connection  between  the  accident  and  the  death  was  not  clearly  estab- 
lished. The  deceased  was  Injured  by  the  derailment  of  the  car  in  which  ho 
was  riding  on-AprU  1,  1896.  He  lived  until  April  12,  1897,  and  the  immediate 
cause  of  his  death  was  an  abscess  on  the  liver.  A  month  before  he  died  he 
bad  a  severe  attack  of  grippe.  It  was  incumbent  upon  the  plaintiff  to  show 
wlf:h  reasonable  certainty  that  the  abscess  was  caused  by  the  injury  received. 
This  it  was  difficult  to  do,  as  the  disease  Is  one  whose  origin  Is  difficult  to 
trace.  The  medical  testimony  produced  by  the  plaintiff  was  in  Itself  far  from 
convincing;  but  it  was  fortified  by  proof  that  her  son  had  never  recovered 
from  the  effects  of  his  injuries,  and  that  they  were  apparently  internal,  and 
indicated  a  serious  derangement  of  the  liver  before  he  had  the  grippe.  We  are 
not  prepared  to  say  that  the  court  should  have  instructed  the  jury  that  the 
testimony  did  not  warrant  the  conclusion  that  the  death  was  the  natural  and 
proximate  consequence  of  the  accident  The  question,  however,  was  one  whicli 
should  be  submitted  with  most  careful  instructions." 

See,  also,  Beauchamp  v.  Saginaw  Mining  Co.,  60  Mich.  163,  172, 
173,  15  N.  W.  65,  45  Am.  Rep.  30;  Baltimore  City  Pass.  Railway  Co. 
V.  Kemp  and  Wife,  61  Md.  74,  80;  Bishop  v.  St.  Paul  City  Ry.  Co.,  48 
Minn.  26,  33,  50  N.  W.  927 ;  Denver  &  R.  G.  R.  Co.  v.  Roller,  100 
Fed.  738,  762,  49  L.  R.  A.  77;*  Taft  v.  Brooklyn  Heights  R.  Co.,  14 
Misc.  Rep.  390,  35  N.  Y.  Supp.  1042 ;  Harvey  v.  Fargo,  99  App.  Div. 
599,  91  N.  Y.  Supp.  84. 

There  can  be  no  difference  in  principle  between  the  competency  of 
opinion  evidence  which  ascribes  cause  of  disease  and  that  which  mini- 
mizes or  altogether  eliminates  cause;  or,  in  other  words,  the  trained 
mind  must  be  capable  of  differentiating  causes  reasonably  certain  in 
their  effect  from  those  of  no  importance  or  probable  effect. 

We  are  thus  led  to  believe  that  the  present  case  is  not  like  that  of 
Patton  V.  Texas  &  Pacific  Ry.  Co.,  179  U.  S.  658,  21  Sup.  Ct.  276,  45 
L.  Ed.  361,  or  the  class  of  kindred  cases  which  are  so  much  relied  on 
by  learned  counsel  for  defendants.  There  is  not  the  uncertainty  of 
cause  in  the  present  case  that  was  found  to  exist  in  the  Patton  Case. 
The  source  of  relapse  seems  to  us  to  be  traceable  with  reasonable  cer- 
tainty. At  least,  upon  all  the  evidence  pertinent  to  the  issue  touching 
result  of  cold  in  the  sleeping  car,  it  would  not  be  safe  to  conclude  as 
matter  of  law  that  "fair-minded  men"  may  not,  without  guessing  as 

^  H  C.  a  A.  22. 
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to  cause  of  relapse,  "honestly  draw  different  conclusions."  The 
present  case  would  seem  therefore  to  be  ruled  by  the  settled  principle 
affirmed  by  Mr.  Justice  Brewer  in  Richmond  &  Danville  Rd.  Co.  v. 
Powers,  149  U.  S.  43,  45,  13  Sup.  Ct.  748,  37  L.  Ed.  642,  and  referred 
to  by  him  in  the  Patton  Case.  Furthermore,  in  Mt.  Adams  &  E.  P. 
Inclined  Ry.  Co.  v.  Lowery,  74  Fed.  463,  477,  20  C.  C.  A.  596,  609, 
Judge  Lurton,  in  stating  the ,  difference  between  the  functions  of  the 
trial  judge  in  granting  a  motion  for  a  new  trial  and  in  passing  upon  a 
motion  to  direct  a  verdict,  said : 

"In  the  latter  case  we  think  he  cannot  properly  undertake  to  weigh  the  evi- 
dence. His  duty  is  to  take  that  view  of  the  evidence  most  favorable  to  the 
party  against  whom  it  Is  moved  to  direct  a  verdict,  and  from  that  evidence, 
and  the  inferences  reasonably  and  justifiably  to  be  drawn  therefrom,  deter- 
mine whether  or  not,  under  the  law  a  verdict  might 'be  found  for  the  party 
having  the  onus." 

And  in  the  recent  cas'e  of  G.  Rochford,  etc.,  v.  Pennsylvania  Co.,  174 
Fed.  81,  84,  the  same  learned  judge,  speaking  for  the  court,  said : 

"If  the  plaintiff  has  produced  material  evidence,  suflBcient,  if  believed  and 
uncontradicted,  to  warrant  a  verdict,  no  amount  of  contradictory  evidence 
will  authorize  the  trial  Judge  to  take  the  question  of  its  effect  and  weight 
away  from  the  Jury." 

We  are  constrained  to  hold  that  the  court  erred  in  withdrawing  the 
evidence  mentioned  from  the  jury,  and  that  the  judgment  in  favor  of 
the  plaintiffs  below  must  be  reversed  and  a  new  trial  awarded  for  that 
reason.  It  follows  that  the  assignments  of  error  presented  by  the 
defendants  below  must  fall  with  the  judgment  of  which  they  complain. 
The  costs  of  both  proceedings  in  error  in  this  court  will  be  paid  by 
defendants. 


FRANK  UNNBWEHR  CO.  v.  STANDARD  UFE  &  ACCIDENT  INS.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    January  5,  1910.) 

No.  1,9G4. 

1.  Master  and  Servant  (§  95*)— Dangerous  Employment— Minors. 

Whether  the  employment  of  a  child  16  years  of  age  as  off-bearer  from 
a  veneer  saw  in  a  mill  was  an  employment  whereby  his  life  or  limb  was 
endangered  within  Rev.  St.  Ohio,  §  6986-1,  prohibiting  such  employment, 
did  not  depend  on  whether  the  services  required  of  the  child  could  not  be 
performed  without  danger  to  life  or  limb,  but  on  whether  the  employment, 
considering  the  Inevitable  wear  and  tear  of  the  strain  of  the  position  and 
the  indifference  to  danger  that  would  naturally  follow  from  childish  curi- 
osity and  inexperience,  rendered  the  position  dangerous. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  i§  141, 
160;  Dec.  Dig.  I  95.*] 

2.  Insurance  (§  437*)— Indbmnitt  Policy— Employment  op  Children— Il- 

legal Acts. 

Plaintiff  employed  a  Child  under  16  years  of  age  as  off-bearer  from  a 
circular  veneer  saw  in  a  mill.  The  saw  was  68  inches  In  diameter,  weigh- 
ing about  1,000  pounds,  and  extended  about  45  inches  above  the  floor. 
When  once  started,  the  method  adopted  for  stopping  It  after  releasing  the 
power  was  to  Jam  a  piece  of  scantling  between  the  edge  of  the  floor  and 
the  saw  disk.    It  was  no  part  of  the  child's  duty  to  start  or  stop  the  saw, 

*For  other  casca  see  same  topic  ft  S  ntjmbxr  Id  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  lodezei 
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his  doty  being  to  stand  some  distance  away  from  it  and  carry  off  the 
boards  of  veneer  as  they  were  sawed  off.  On  several  occasions,  however, 
he  voluntarily  attempted  to  stop  the  saw,  and  was  directed  by  adult  coem- 
ploy^s  not  to  do  so,  that  he  would  get  hurt,  and  on  the  occasion  of  his  in- 
Jury  he  attempted  to  stop  the  saw  in  this  way,  and  one  of  bis  arms  was 
caught  in  the  teeth  and  injured.  Held,  that  the  child  was  employed  in  a 
I)ositlon  whereby  his  life  or  limb  was  endangered  in  violation  of  Rev.  St 
Ohio,  §  6986-1,  and  hence  a  master,  after  being  cast  in  an  action  for  dam- 
ages sustained  by  the  child,  could  not  recover  over  against  an  indemnity  in- 
surance company  on  a  policy  exempting  the  company  from  liability  for 
injuries  suffered  by  any  person  employed  in  violation  of  law  as  to  age. 
[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  {  437.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

Action  by  the  Frank  Unnewehr  Company  against  the  Standard 
Life  &  Accident  Insurance  Company.  Judgment  for  defendant,  and 
plaintiff  'brings  error.    Affirmed. 

Alfred  Mack,  for  plaintiff  in  error. 
C.  D.  Robertson,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  WARRINGTON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge.  The  question  in  this  case  stated 
broadly  is  whether,  in  view  of  an  Ofiio  statute  (Rev.  St.  Ohio,  §  6986-1) 
forbidding  placing  a  child  under  the  age  of  16  years  "at  employ- 
ment whereby  its  life  or  limb  is  endangered,"  an  employer  can  know- 
ingly put  a  child  under  that  age  at  work  within  close  proximity  to  a 
large  circular  saw,  and  then  recover  from  an  indemnity  insurance  com- 
pany the  amount  of  a  judgment  paid  by  the  employer  to  the  child  for 
injuries  suffered  from  the  saw  while  not  engaged  in  line  of  duty,  not- 
withstanding a  condStion  of  the  insurance  policy  which  exempts  the 
company  from  liability  to  the  insured  arising  out  of  injuries  "suffered 
by  any  person  employed  in  violation  of  law  as  to  age." 

The  case  was  brought  in  the  court  below  by  plaintiff,  Unnewehr 
Company,  against  defendant,  an  insurance  company,  upon  a  policy  of 
insurance.  Plaintiff  was  engaged  in  the  business  of  manufacturing 
veneer  and  thin  lumber  at  its  plant  in  Cincinnati.  By  the  policy  plain- 
tiff was  indemnified  against  loss  imposed  by  law  for  damages  on  ac- 
count of  bodily  injuries  suffered  through  operation  of  its  factory  by 
any  of  its  employes  while  within  its  factory  during  a  fixed  period. 
Jurisdiction  was  obtained  through  diversity  of  citizenship.  A  judg- 
ment and  costs  for  $2,587.96  had  been  recovered  against  plaintiff  in 
another  suit  by  one  Luther  Watson,  who,  on  November  14,  1907,  as 
alleged  in  the  petition  in  the  present  case,  "was  then  in  the  employ  of 
plaintiff  as  off-bearer  (to  wit,  carrying  away  pieces  of  thin  lumber 
after  same  had  been  sawed)  at  a  veneer  saw,"  and  who  then  "sustained 
bodily  injuries  accidentally  suffered  by  reason  of  the  operation  of  the 
business  or  trade  of  the  plaintiff."  The  defense  now  relied  on  is  in 
substance  that  at  the  time  Watson  received  his  injuries  he  was  a  child 
under  the  age  of  16  years,  and  engaged  "at  employment  whereby  its 
life  or  limb  was  endangered"  within  the  meaning  of  section  6986-1 

*For  other  cases  see  same  topic  A  (  ntthbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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of  the  Revised  Statutes  of  Ohio,  and  that  defendant  had  indemnified 
plaintiff  subject  to  a  condition  that  the  policy  should  not  cover  loss 
from  liability  for  injuries  suffered  by  "any  person  employed  in  viola- 
tion of  law  as  to  age." 

The  cause  was  tried  to  the  court  and  a  jury  upon  the  facts  admitted 
by  the  pleadings  and  by  an  agreedl  statement,  with  certain  exhibits, 
whereupon  the  court  below  in  its  charge  stated,  among  other  things.: 

"I  am  of  the  opinion  that  the  services  which  the  boy  web  rendering  for  the 
plaintiff  was  at  an  employment  whereby  his  life  or  limb  was  in  danger,  and 
therefore  I  instruct  the  jury  to  return  a  verdict  In  favor  of  the  defendant." 

It  was  agreed  that  plaintiff  received  the  policy  of  insurance ;  that  it 
gave  defendant  notice  of  the  accident  to  Watson  and  of  the  bringing  of 
his  suit  by  his  next  friend;  that  Watson  was  at  the  time  of  the  in- 
jury in  plaintiff's  employ  and  that  the  employment  and  the  work 
carried  on  were  covered  by  the  policy ;  that  the  defense  to  the  suit 
brought  by  the  boy  was  conducted  jointly  by  the  attorneys  of  plaintiff 
and  defendant,  but  without  prejudice  to  the  rights  of  either;  that 
judgment  and  costs  were  recovered  in  the  sum  of  $2,667.96 ;  that  by 
agreement  then  made  by  the  parties  to  the  present  suit  no  proceedings 
in  error  were  taken  and  the  judgment  and  costs  were  paid  by  plaintiff 
to  Watson,  and  that  defendant  refused  to  reimburse  plaintiff;  also 
that,  previous  to  entering  upon  his  employment,  Watson  placed  with 
the  plaintiff  an  "age  and  schooling  certificate  as  required  by  the  laws 
of  Ohio,"  from  which  it  appears  that  he  was  bom  July  9,  1892,  and 
that  at  the  diate  of  the  certificate,  July  31,  1907,  he  was  four  feet  six 
inches  in  height,  and  that  he  could  read  at  sight  and  write  legibly 
simple  English  sentences. 

The  statute  then  in  force  was  section  6986-1,  enacted  April  8,  1890 
(87  Ohio  Laws,  p.  161),  which  provided: 

"No  child  under  the  age  of  sixteen  years  shall  be  employed  by  any  person, 
firm  or  corporation  in  this  state,  at  employment  whereby  its  life  or  limb  is 
endangered,  or  its  health  is  likely  to  be  injured,  or  its  morals  may  be  de- 
praved by  such  employment." 

The  ultimate  inquiry  is  whether  the  service  assigned  to  Watson  was 
dangerous  to  life  or  limb. 

The  veneer  saw  is  circular  in  form,  and  with  its  attachments  is  68 
inches  in  diameter.  Its  weight  is  about  1,000  pounds.  It  has  an  axle 
resting  upon  bearings  near  the  floor  of  the  room  in  which  it  is  oper- 
ated; about  45  inches  of  its  diameter  being  above  the  floor.  It  is 
operated  by  steam  power  applied  through  belts  and  shafting.  When 
once  set  in  'motion,  the  power  is  removed  by  pulling  a  rope  attached 
to  an  idler  and!  so  loosening  the  driving  belt ;  but,  owing  to  the  weight 
and  rate  of  speed  of  the  saw,  it  continues  to  revolve  for  some  time. 
The  method  adopted  for  stopping  the  saw  after  release  from  the 
power  was  to  "jam"  a  piece  of  scantling  between  the  edge  of  the 
floor  and  the  disk  of  the  saw.  The  boy  Watson  attempted  to  stop 
the  saw  in  this  way,  and  one  of  his  arms  was  caught  in  the  teeth  of 
the  saw  and  so  injured  as  to  require  amputation  near  the  shoulder. 

It  is  agreed  that  it  "was  no  part  of  his  duties  either  to  start  or  stop 
the  saw."    It  was  further  agreed  that  the  operator  of  the  veneer  saw, 
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Stevens,  would  testify  that  on  two  or  three  occasions  he  found  "that , 
the  boy  Watson  had  run  around  and  tried!  to  stop  the  saw  by  putting 
in  a  stick" ;  that  instead  of  giving  him  orders  to  do  so,  whenever  he 
did  stop  the  saw  he,  Stevens,  told  him  to  "stop  monkeying  with  the 
machine" ;  also  that  the  head  sawyer,  Smith,  would  testify  that  he  had 
supervision  of  two  saws,  the  one  operated  by  Stevens  and  the  other 
by  himself;  that  he  also  noticed  that  as  soon  as  the  operator  would 
stop  the  machine  "the  boy  would  run  around  with  the  stick  and  stop 
the  saw" ;  that  he  told  him  "on  at  least  half  a  dozen  occasions  not  to 
do  this,  as  he  would  get  hurt  sure." 

The  contention  made  is  that  plaintiff  did  not  violate  the  statute  in 
question,  because  Watson  was  not  employed  to  stop  the  saw,  but  was 
employed  as  an  off-bearer  of  the  thin  boards  as  they  came  from  the 
saw,  and  that,  if  he  had  confined  himself  to  the  performance  of  the 
duties  assigned  to  him,  he  could  not  have  been  hurt.  A  better  under- 
standing of  this  contention  and  of  the  situation  will  be  gained  by  fur- 
ther description. 

The  relative  positions  of  Stevens,  the  operator,  and  Watson,  the 
off-bearer,  with  respect  to  the  saw  during  much  of  the  time  that  they 
were  at  work  were  about  the  same.  In  photographic  views  offered 
to  display  the  disk  of  the  saw  and  side  of  the  carriage  Stevens  is  rep- 
resented as  standing  at  the  right  and  Watson  at  the  left  of  the  edge 
of  the  saw,  and  each  about  five  feet  away  from  it.  Stevens  applied 
and  turned  off  the  power  by  means  of  a  rope,  and  by  levers  operated 
the  carriage  bearing  the  log  and  adjusted  the  latter  to  the  saw.  Wat- 
son would  alternately  sit  and  stand  at  the  end  of  a  spreader  61  inches 
long  and  30^  inches  high.  The  spreader  extended  in  front  of  the 
saw,  and  was  used  for  separating  the  boards  from  the  log  as  the  saw- 
ing progressed.  This  enabled  Watson  to  receive  and  remove  the 
boards.    The  conclusion  of  the  court  below  upon  the  facts  was : 

"Two  persons  were  necessary  to  operate  the  saw.  One  was  the  man  Ste- 
vens, who  managed  the  carriage  and  brought  the  log  into  contact  with  the 
saw,  and  the  other  was  the  boy,  who  steadied  the  boards  after  they  passed  a 
given  point,  as  they  were  sawed  from  the  log,  and  finally  bore  them  away  to 
a  pile.    His  services  were  as  necessary  as  those  of  Stevens." 

The  claim  made  in  behalf  of  plaintiff  is  that  the  language  of  the  stat- 
ute forbidding  placing  a  child  under  the  age  of  16  years  "at  employ- 
ment whereby  its  life  or  limb  is  endangered"  limited  the  inhibition  to 
service  that  could  not  be  performed  without  danger  to  life  or  limb; 
and  hence  that  no  employment  would  be  regarded  as  dangerous  to 
life  or  limb  of  the  child  unless  it  involved  operating  or  assisting  in 
operating  a  dangerous  machine.  But  does  this  take  into  account  either 
the  import  oi  the  words  of  the  statute,  or  the  purpose  of  such  legisla- 
tion ? 

We  do  not  find  it  necessary  to  consider  whether  the  dhity  imposed 
upon  Watson  as  off-bearer  literally  involved  operating  or  assisting  to 
operate  the  veneer  saw.  It  is  hard  to  conceive  that  an  adult,  much  less 
a  child,  could  reasonably  be  expected  at  all  times  to  keep  all  parts  of 
bis  body  within  the  bounds  set  for  this  off-bearer.  He  was  for  a  sub- 
stantial portion  of  his  time  required  to  stand  and  work  within  five 
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feet  of  this  obviously  dangerous  saw.  An  unguarded  step  or  move- 
ment resulting  in  an  accidental  fall  might  bring  him  into  contact  with 
the  saw.  He  was  within  easy  range  of  injury  in  the  event  of  break- 
age of  the  saw  or  other  mishap,  due  to  its  gjeat  size  and  speed.  The 
inevitable  strain  of  such  a  position  and  the  indifference  to  danger  that 
would  naturally  follow  cannot  escape  notice ;  for  these  conditions  and 
also  childish  curiosity  must  have  combined  to  induce  Watson  to  rush 
away  from  his  position  so  frequently  in  spite  of  admonition  and  stop 
the  saw. 

Enough  appears  in  the  record  to  suggest  some  comparison  between 
the  danger  attending  the  work  of  the  operator  and  that  of  the  off- 
bearen  We  are  unable  to  see  how  manipulation  of  the  rope  for  turn- 
ing on  and  shutting  off  power  in  operating  the  veneer  saw,  or  how 
working  the  contrivances  used  for  moving  the  carriage  bearing  the 
log  and  adjusting  the  latter  to  the  saw,  could  be  attended  with  dan- 
ger to  life  or  limb  exceeding  that  incurred  by  the  off-bearer  while 
discharging  his  regular  duties.  It  does  not  appear  from  the  photo- 
graphs or  from  anything  we  have  found  in  the  record  that  the  operator 
is  required  to  make  nearer  approach  to  the  saw  whHe  in  operation  than 
the  off-bearer  is;  and  it  would  seem  that  the  duties  of  the  person 
operating  the  veneer  saw  are  probably  lessened  by  the  fact  that  the 
head  sawyer  has  supervision  of  the  veneer  saw  as  well  as  of  the  saw 
that  he  operates  personally.  Is  it  to  be  said  that  the  inhibition  of  the 
statute  would  be  applied  to  the  one  position  and  withheld  from  the 
other?  The  accepted  meaning  of  "endanger"  embraces  exposure  to 
injury  coming  from  without  as  well  as  from  within  a  given  place  or 
object.  It  is  conceivable  that  there  are  many  instances  where  attend- 
ants may  incur  danger  quite  equal  to  that  of  the  operators  themselves; 
but  it  is  hard  to  conceive  of  a  legislative  purpose  to  furnish  protection 
against  only  one  of  such  dangers. 

It  is  to  be  regretted  that  the  Supreme  Court  of  Ohio  has  not  had 
occasion  to  construe  either  the  old  act  or  the  new  one  (passed  Febru- 
ary 28,  1908 ;  99  Ohio  Laws,  p.  30).  The  only  mention  made  of  either 
act  is  that  found  in  Jacobs  v.  Fuller  &  Hutsinpillar  Co.,  67  Ohio  St. 
70,  65  N.  E.  617,  65  L.  R.  A.  833,  in  which  that  court  held  that  it  was 
error  in  the  trial  court  to  instruct  the  jury  that  it  could  consider  the 
employment  of  plaintiff,  a  boy  under  the  age  of  16  years,  a  violation 
of  the  statute,  as  a  circumstance  bearing  upon  the  alleged  negligence 
of  his  employer.  Under  this  rule,  violation  of  the  act  may  be  con- 
ceded and  only  its  relevance  to  the  issue  of  negligence  denied. 

Reference  is  made  to  Breckinridge  v.  Regan,  22  Ohio  Cir.  Ct.  R.  71. 
A  girl  of  15  years  had  been  employed  by  plaintiff  to  operate  a  machine 
used  for  stamping  and  cutting  tin.  The  court  said  that  "it  may  be 
regarded  as  a  machine  at  least  somewhat  dangerous."  Although  no 
question  was  made  in  the  trial  below  concerning  the  act  now  in  ques- 
tion, yet  the  reviewing  court  upon  suggestion  of  counsel  considered 
the  bearing  of  defendant's  violation  of  the  act  upon  the  question  of  its 
negligence.  It  is  true  that  in  applying  the  statute  to  the  facts  of  that 
case  the  court  regarded  the  act  as  indicating  that  in  the  judgment  of 
the  Legislature  children  of  the  age  of  plaintiff  "are  unfit  by  reason  of 
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their  in(fiscretion  to  be  employed  in  the  operation  of  a  dangerous  piece 
of  machinery."  But  there  was  no  fact  calling  for  any  statement,  and 
none  was  made,  that  the  act  could  not  be  violated  unless  an  employer 
should  direct  a  child  to  operate  a  dangerous  machine. 

During  the  argument  of  the  present  case  a  typewritten  paper  said 
to  be  a  copy  of  an  unreported  opinion  of  another  Ohio  Circuit  Court 
was  presented  and  read  without  objection.  The  case  seems  to  be  anal- 
ogous to  the  one  under  review.  It  is  Ohio  Moulding  Manufacturing 
Co.  V.  Standard  Life  &. Accident  Insurance  Co.  It  was  decided!  in 
December,  1903,  by  the  Circuit  Court  sitting  in  Cuyahoga  county. 
The  action  was  to  recover  upon  a  policy  of  insurance  similar  to  the 
one  now  in  question.  It  was  alleged,  say  the  court,  when  speaking  of 
the  child  who  had  been  employed : 

"That  the  employment  was  of  a  dangerons  character  whereby  his  life  and* 
limbs  were  In  danger  and  specifying  that  the  employment  was  about  a  rapidly 
moving  circular  ripsaw." 

It  is  to  be  observed  that  the  statement  is  that  "the  employment  was 
about  a  rapidly  moving^  circular  ripsaw,"  not  that  the  boy  was  either 
operating  or  assisting  in  operating  the  saw.  Judgment  was  given  in 
the  court  of  common  pleas  in  favor  of  the  insurance  company.  After 
passing  upon  various  questions  of  evidence  and  waiver,  the  Circuit 
Court  in  affirming  the  judgment  below  said: 

^The  Issues  fairly  made  by  the  pleadings,  whether  the  employment  of  Uhas 
was  In  violntlon  of  the  statute  above  quoted,  and  therefore  any  accident  to 
him  not  within  the  terms  of  the  policy.  The  court  refused  to  submit  this  ls« 
sue  to  the  Jury,  but  said  to  the  Jury  that  the  employment  of  the  boy.  If  under 
16  years  of  age,  to  work  in  the  place  where  he  was  injured,  was  unlawful.  In 
BO  charging  the  Jury  It  is  claimed  that  the  court  erred.  It  Is  true  that  a  ques- 
tion of  fact  was  raised  by  this  Issue,  and  It  probably  would  have  been  better 
to  have  submitted  that  Issue  to  the  Jury  for  determination ;  but,  after  a  care- 
ful consideration  of  all  the  testimony  bearing  upon  that  Issue,  It  is  made  cer- 
tain that  the  Jury  must  have  found  the  employment  to  have  been  unlawful. 
Any  other  conclusion  than  that  reached  by  the  Jury  would  not  have  been  per- 
mitted to  stand.  We  are  therefore  of  ^opinion  that  this  Judgment  should  not 
be  reversed  for  this  alleged  error.** 

Prior  to  the  enactment  of  the  statute  of  April  8,  1890,  the  Supreme 
Court  of  Ohio  in  Rolling  Mill  Co.  v.  Corrigan,  46  Ohio  St.  283,  20 
N.  E.  466,  15  Am.  St.  Rep.  696,  declared  as  a  rule  of  general  law 
concerning  employment  of  a  child  under  the  age  of  14  years  and 
placing  him  at  work  in  close  proximity  to  a  moving  belt  passing  over 
revolving  wheels  that: 

••Persons  who  employ  children  to  work  with,  or  about  dangerons  machinery, 
or  in  dangerous  places,  should  anticipate  that  they  will  exercise  only  such 

•  Judgment,  discretion,  and  care  as  Is  usual  among  children  of  the  same  A«e,  un- 
der similar  circumstances,  and  are  bound  to  use  due  care,  having  repnrd  to 

^  their  age,  and  inexperience,  to  protect  them  from  dangers  incident  to  the  sit- 
uation in  which  they  are  placed.    ♦    •    ♦  '• 

The  eflFect  of  that  decision  is  clearly  to  impose  upon  an  employer 
of  children  the  duty  to  take  into  account  their  inexperience  and  heed- 
lessness when  assigning  them  to  work  about  a  dangerous  machine. 
There  b  nothing  in  the  decision  which  recognizes  any  right  in  an  em- 
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ployer  simply  to  set  bounds  within  which  a  child  shall  work  in  close 
proximity  to  a  dangerous  machine,  and  escape  liability  as  claimed  in 
the  present  case  on  the  assumption  that  the  child  either  will  or  at  his 
peril  shall  keep  within  those  bounds.  The  importance  of  the  deci- 
sion, as  we  view  it,  is  that  it  is  inconsistent  with  any  inference  that 
the  Legislature  by  its  enactment  passed  within  little  more  than  one 
year  after  the  date  of  the  decision  intended  to  restrict  the  statutory 
law  to  narrower  limits  than  those  of  the  general  law  as  announced  by 
the  highest  tribunal  of  the  state. 

It  is  deserving  of  remark  that  the  only  persons  connected  with  the 
company  who  appear  to  have  said  anything  to  Watson  concerning 
dangers  of  the  saw  were  the  head  sawyer  and  the  operator  of  the 
veneer  saw.  While  disclaiming  having  any  control  over  him,  they 
simply  warned  him  of  the  danger  of  stopping  the  saw.  It  was  the  as- 
sistant superintendent  who  employed  Watson,  but  although  he  knew 
Watson  was  under  the  age  of  16  years,  it  is  not  shown  that  he  or  any 
one  else  having  control  over  Watson  ever  gave  him  any  instructions 
in  regard  to  the  dangers  of  the  saw.  Upon  the  question  whether 
plaintiff  assigned  and  kept  Watson  at  an  "employment  whereby  his 
life  or  limb  was  endangered"  within  the  meaning  of  the  statute,  atten- 
tion must  be  given  not  only  to  the  knowledge  and  conduct  of  the  plain- 
tiff, but  also  to  the  obvious  intent  of  the  Legislature  to  protect  chil- 
dren within  the  prescribed  age  against  their  own  incautious  tendencies. 
Several  different  illustrations  of  this  latter  feature  may  be  seen  in  deci- 
sions of  the  Supreme  Court  of  Michigan,  when  construing  an  act  simi- 
lar to  the  Ohio  statute. 

In  Braasch  v.  Michigan  Stove  Co.,  153  Mich.  652,  118  N.  W.  366, 
20  L.  R.  A.  (N.  S.)  500,  recovery  was  allowed  in  favor  of  a  boy  under 
the  age  of  16  years  who  had  been  injured  in  running  an  electric 
freight  elevator  in  a  factory.  Testimony  was  offered  to  show  that  at 
the  time  of  his  employment  the  boy  was  14  years  and  8  months  old. 
It  was  claimed  in  his  behalf  that  bis  employment  was  in  violation  of 
the  statute  of  that  state  prohibiting  employment  of  children  under  the 
age  of  16  years  where  dangerous  to  life  or  limb.  The  court  took  judi- 
cial notice  that  a  "freight  elevator  is  a  place  of  danger  to  life  and  limb 
in  the  hands  of  an  inexperienced  boy  of  14  years,"  and  said: 

••An  elevator,  Uke  many  other  macbinee,  Is  a  reasonably  safe  macbine  under 
proper  management.  But  accidents  are  not  Infrequent  Any  construction  of 
the  statute  which  does  not  take  Into  account  the  Inexperience  and  natural 
heedlessness  of  chUdren  overlooks  an  important  consideration.  Undoubtedly 
it  was  passed  to  protect  children  against  accidents,  which  in  adults  might 
well  be  said  to  result  from  negligence  on  the  part  of  the  victim,  but  which  In 
children  would  be  largely  due  to  a  want  of  experience,  or  heedlessness,  for 
which  experience  is  ordinarily  the  only  cure." 

The  same  court  in  Dalm  v.  Bryant  Paper  Co.  (Mich.)  122  N.  W. 
257,  decided  July  15,  1909,  again  passed  upon  the  same  statute.  The 
court  affirmed  a  judgment  in  favor  of  a  boy  between  15  and  16  years 
of  age,  who  had  been  employfd  in  a  paper  factory  as  a  "winder  boy." 
It  appeared  that  at  the  time  of  receiving^  his  injury  he  was  passing 
along  an  aisle  five  feet  wide,  not  however  in  performance  of  his  duties 
as  winder  boy,  but  in  execution  of  an  order  to  carry  some  material 
called  "broke."    The  aisle  was  formed  by  two  rows  of  machines  called 


Digitized  by  V:iOOQIC 


FRANK  UNNEWEHB  OO.  V.   STANDARD  LIPK  A  A.  INS.  CO,  23 

"calendar  stacks,"  each  consisting  of  rollers  one  above  the  other  to  the 
height  of  about  12  feet.  The  boy  had  taken  up  an  armful  of  material 
to  carry  it  out ;  and  some  of  it  being  caught  between  certain  of  the 
rollers  drew  his  arm  between  them.  In  answer  to  the  claim  that  the 
work  as  winder  boy  was  without  danger  to  life  and  limb,  and  that  the 
order  he  had  received  to  enter  the  aisle  and  carry  away  the  paper  was 
delivered  by  a  fellow  servant,  the  court  said  (page  259) : 

**Cdn  It  be  said,  even  If  the  work  of  the  winder  boy  in  this  manufactory  was 
without  danger  to  life  and  limb,  which  we  do  not  determine,  that  he  can  be 
required  to  do  this  dangerous  work,  and  thereby  become  a  fellow  servant  with 
the  person  ordering  him  to  do  it?  *  *  *  If  it  may  be  done,  then  the  duty 
Imposed  by  the  statute,  and  liability  for  neglect  of  such  duty,  may  in  every 
case  be  avoided." 

Thus  the  court  again  treated  the  boy  as  an  object  for  protection  un- 
der the  statute,  even  though  he  was  at  the  time  of  his  injury  only  in 
close  proximity  to  the  dangerous  machine;  and  this  too  in  spite  of 
the  fact  that  he  was  not  operating  the  machine  containing  the  rollers. 

In  Sterling  v.  Union  Carbide  Co.,  142  Mich.  284,  105  N.  W.  755, 
in  considering  the  question  of  alleged  contributory  negligence  respect- 
ing the  conduct  of  a  boy  between  15  and  16  years  of  age  while  feeding 
metal  into  a  corrugating  machine,  where  his  hand  would  not  in  the  or- 
dinary course  of  the  work  be  nearer  the  roller  than  the  width  of  the 
metal,  the  court  said: 

**The  statute  takes  cognizance  of  the  Immaturity  of  judgment  of  children 
under  16.  •  •  •  To  construe  this  statute  as  designed  to  protect  children 
from  such  dangers  only  as  could  not  be  obviated  by  persons  of  mature  Judg- 
ment would  render  it  nugatory." 

^  In  Morris  v.  Stanfield,  81  111.  App.  264,  a  statute  was  under  con- 
sideration forbidding  employment  of  a  child  under  13  years  of  age 
for  any  period  of  time  greater  than  one  day,  unless  a  school  board 
should  give  a  certificate  that  an  aged  or  infirm  relative  was  dependEng 
upon  the  child.  No  certificate  was  obtained,  but  it  was  claimed  in  de- 
fense that  the  boy  and  his  mother  represented  his  age  to  be  more  than 
13.  The  boy  was  placed  at  work  at  a  table  near  a  circular  saw  and 
was  charged  with  the  duty  of  passing  bones  to  the  operator  of  the 
saw.  Through  playful  contact  with  a  boy  working  close  to  him,  he 
threw  one  of  his  legs  under  the  table  and  was  injured  by  the  saw. 
In  affirming  the  judgment  below,  the  court  said  (page  273) : 

"Greater  care  on  the  part  of  employers  is  required  when  the  young  and  In- 
experienced are  exposed  to  dangerous  machinery.  They  cannot  be  expected 
to  see  and  appreciate  dangers  that  older  and  more  experienced  persons  would 
■ee."  N 

In  considering  the  foregoing  decision,  we  do  not  overlook  the  ab- 
solute character  of  the  inhibition  of  the  statute  in  the  absence  of 
certificate.  But  there  can  be  no  difference  in  principle  bet^veen  an 
absolute  inhibition  and  a  conditional  one,  wherever  the  condition  is 
not  observed.  As  said  in  Sullivan  v.  Hanover  Cordage  Co.,  222  Pa. 
40,  70  Atl.  909,  when  speaking  of  a  statute  making  it  unlawful  for 
employers  operating  certain  dangerous  machinery  to  employ  a  mi- 
nor under  16  years  of  age  to  clean  or  oil  machinery  while  in  motion: 
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"We  agree  that  If  the  machine  at  the  time  of  the  cleaning  was  not  In  dan* 
gerous  motion  such  as  was  usual  In  its  operation,  and  if  the  motion  at  the 
time  of  the  cleaning  was  not  dangerous  but  simply  consisted  In  partial  revo-. 
lutlons  made  from  time  to  time  in  order  to  facilitate  the  cleaning,  the  prohibi- 
tion of  the  statute  would  very  properly  be  held  Inapplicable." 

In  that  case  the  question  of  whether  the  machinery  was  being  oper- 
ated in  the  usual  way  or  not  was  submitted  to  the  jury,  and  the  judg- 
ment of  the  court  below  allowing  the  verdict  in  favor  of  the  boy  to 
stand,  was  affirmed.  It  is  perfectly  true  that  this  decision  recognized 
the  right  to  employ  a  boy  within  the  prescribed  age  to  do  work  not 
calculated  to  cause  injury,  but  it  is  equally  true  that  it  reduced  the 
question  of  danger  to  one  of  fact. 

When  plaintiff's  contention  in  the  present  case  is  reduced  to  its 
last  analysis,  its  strength  or  weakness  is  to  be  found  in  the  assump- 
tion that  the  place  where  Watson  worked  did  not  endanger  life  or 
limb.  This  assumption  is  greatly  impaired  by  plaintiff's  failure  when 
placing  and  keeping  the  boy  in  such  close  proximity  to  the  saw  to 
reckon  with  the  lack  of  caution  of  boys  of  his  age.  The  fact  that 
the  boy  did  not  meet  with  his  injury  while  working  within  the  place 
assigned  to  him,  or  the  fact  that  he  was  not  in  line  of  duty  when 
he  suffered  his  injury,  does  not  show  that  the  place  in  which  he  was 
directed  to  work  was  not  dangerous  to  life  or  limb.  According  to 
the  understanding  we  gain  of  the  place  and  its  surroundings  from  the 
record,  as  before  shown,  we  regard  the  first  one  of  these  facts  as  ac- 
cidental rather  than  as  evidence  of  safety.  We  consider  the  other  as' 
evidence  of  what  might  reasonably  have  been  anticipated  of  an  im- 
mature and  energetic  boy.  But  the  main  ground  of  our  conclusion, 
as  before  pointed  out,  is  that  throughout  a  large  portion  of  the  boy's 
work  he  was  required  to  stand  at  the  spreader  and  attend  to  the  boards 
as  they  were  being  sawed  from  the  logs,  and  so  was  necessarily  ex- 
posed to  danger  fron;  the  saw.  We  do  not  mean  to  hold  that  a  boy 
could  not  be  put  at  work  in  any  factory  or  in  this  factory  without 
danger  to  life  or  limb.  What  we  do  mean  to  hold  is  that  this  place 
in  this  factory  did  involve  such  danger. 

We  have  reached  this  conclusion  after  considering  all  the  decisions 
cited  by  counsel  for  both  sides.  We  have  not  attempted  in  this  opin- 
ion either  to  reconcile  all  of  the  cases  cited  or  to  point  out  the  dis- 
tinctions which  we  conceive  to  exist  between  many  of  them  and  the 
case  in  hand.  Several  of  the  decisions  cited  on  behalf  of  plaintiff  in 
error  might  at  first  blush  be  considered  as  supporting  its  contention; 
but  that  would  mean,  if  the  claim  respecting  them  be  correct,  that  those 
courts  intended  to  fasten  a  degree  of  care  upon  a  child  equal  to  that 
ordinarily  imposed  upon  an  adult.  That  would  contravene  a  rule  of 
decision  of  this  court  concerning  the  degree  of  care  exacted  of  minors. 
Wright  V.  Stanley,  119  Fed.  330,  332,  56  C.  C.  A.  234;  Erie  R.  Co.  v. 
Weinstein,  166  Fed.  271,  274,  92  C.  C.  A.  189 ;  Coney  Island  Co.  v. 
Dennan,  149  Fed.  687,  692,  79  C.  C.  A.  375.  See,  also.  Railroad  Com- 
pany V.  Fort,  17  Wall.  553,  558,  21  L.  Ed.  739 ;  Union  Pac.  Ry.  Co. 
V.  McDonald,  152  U.  S.  262,  281,  14  Sup.  Ct.  619,  38  L.  Ed.  434; 
Northern  Pac.  Coal  Co.  v.  Richmond,  58  Fed.  766,  759,  7  C.  C.  A, 
485;  Rolling  Mill  Co.  v.  Corrigan,  46  Ohio  St.  283,  20  N.  E.  466,  15 
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Am.  St.  Rep.  696  (before  cited).  The  result  would  be  to  limit  urduly 
and  in  large  measure  to  defeat  the  object  of'the  statute. 

We  may  refer  to  one  decision  relied  on  by  plaintiff's  counsel  and  so 
reflect  our  views  in  regard  to  some  other  cases  cited.  We  allude  to 
Lowe  V.  Pearson  (1899)  1  Q.  B.  261.  It  appeared  in  that  case  that  a 
boy  was  employed  in  a  pottery  to  make  balls  of  clay  and  hand  them  to 
a  woman  working  at  a  machine,  with  which  he  was  forbidlden  to 
interfere.  He  suffered  an  injury  through  attempting  to  clean  the  ma- 
chine while  the  woman  was  temporarily  absent.  He  sought  to  re- 
cover for  the  injury  under  the  workman's  compensation  act  of  1897. 
That  act  imposed  liability  only  in  respect  to  accidents  "arising  out  of 
or  in  the  course  of  the  employment"  of  the  workmen.  It  made  no 
distinction  between  claimants,  whether  minors  or  adults.  Pub.  Gen. 
St.  60-61  Vict  c.  37,  p.  53.  Respondent  failed  utterly  to  bring  himself 
within  the  condition  imposed  by  the  statute;  for  plainly  his  injury 
did  not  arise  "out  of  or  in  the  course  of"  his  employment.  The  Ohio 
act  was  made  to  apply  only  to  minors.  It  did  not  purport  to  impose 
liability  upon  the  employer  in  favor  of  the  child.  The  important 
difference  to  be  noted  now  between  the  two  statutes  is  that  the  act  of 
Parliament  makes  the  right  of  recovery  against  the  employer  depend 
upon  certain  conduct  of  the  employe;  while  the  Ohio  act  made  the 
child  the  object  of  protection  against  certain  conduct  of  the  employer. 

Nor  do  we  regard  our  conclusion  as  affected  by  the  contention  that 
the  statute  under  consideration  is  in  derogation  of  the  common  law, 
and  must  be  strictly  construed  for  that  reason.  As  a  general  rule  of 
construction,  no  one  would  dispute  this.  But  it  will  not  do  to  carry 
that  rule  so  far  as  to  sacrifice  plain  legislative  intent.  As  said  by 
Taney,  Chief  Justice,  in  one  of  the  cases  relied  on  by  plaintiff  (United 
States  v.  Morris,  14  Pet.  464,  475,  10  L.  Ed.  543),  that,  while  penal 
statutes  should  be  construed  strictly,  "yet  the  evident  intention  of  the 
Legislature  ought  not  to  be  defeated  by  a  forced  and  overstrict  con- 
struction." See,  also,  Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  1, 
17,  25  Sup.  Ct.  158, 161, 49  L.  Ed.  363. 

It  follows  that  the  judgipent  of  the  court  below  must  be  affirmed; 
for  we  do  not  understand  any.  claim  to  be  made  that,  if  Watson  was 
in  fact  placed  and  kept  at  emplo3mient  dangerous  to  life  or  limb,  there 
can  be  any  recovery  under  the  condition\  of  the  policy. 
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UNDERGROUND  ELEOTRIO  RYS.  CO.  OP  LONDON,  Limited,  T.  0W»- 

LEY  et  al. 

(Oircuit  Court  of  Appeals,  Second  Circuit    August  17,  1909.) 

No.  294. 

1.  Courts  (J  262*) — Equitt  Jubisdiction  of  Fedebal  Court— Appointmewt 
OF  Receiver  fob  Estate  of  Decedent. 

A  Circuit  Court  of  the  United  States  as  a  court  of  equity  has  no  Juris- 
diction of  a  purely  probate  proceeding,  which  is  not  a  matter  of  equity 
cognizance,  nor  has  it  power  to  undertake  the  general  administration  of 
the  estate  of  a  deceased  person,  but  it  may,  as  a  court  of  equity,  having 
the  full  jurisdiction  of  the  English  Courts  of  Chancery  as  they  existed 
at  the  time  of  the  adoption  of  the  Constitution,  in  a  suit  where  tt  has  ju- 
risdiction of  the  parties,  appoint  a  receiver  of  an  estate  pending  the  pro- 
bate of  a  will,  in  the  absence  of  the  appointment  of  a  custodian  by  the 
probate  court,  and  this  although  proceedings  for  the  probate  of  the  will 
and  the  appointment  of  an  executor  are  pending  in  such  court  which  hav« 
been  delayed  by  reason  of  litigation  between  parties  in  Interest 

FEd.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {  798 ;   Dec  Dig.  f 
262.*] 
Z  Executors  and  Administbatobs  (J  431*)— Action  by  CRKDrroRa— Right 
OF  Action  to  Protect  Estate. 

A  creditor  of  the  estate  of  a  decedent  whose  claim  has  been  allowed 
by  the  court  of  principal  administration  and  is  not  disputed  is  not  re- 
quired to  be  a  judgment  creditor  to  entitle  him  to  maintain  a  suit  in  eq- 
uity for  the  preservation  and  protection  of  property  of  the  estate  In  an- 
other jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Elecutors  and  Admlnistratorg,  Cent 
Dig.  f  1679;   Dec.  Dig.  {  431.*] 
8.  Courts   (§§   262,  490*)— BQurrr   Jurisdiction   of   Federal  Courts— Ap- 
pointment OF  Reoeiveb  for  Estate— CoifiTT  Between  State  and  Fbd- 
BRAL  Courts. 

The  will  of  a  testator  was  probated  In  Chicago  as  his  place  of  domjlcile 
and  a  general  executor  appointed.  Decedent  owned  property  in  New  York 
City  of  the  value  of  perhaps  $3,000,000,  including  a  valuable  residence 
and  art  collection,  but  the  executor  took  no  steps  for  ancillary  adminis- 
tration there  for  three  years,  and  in  the  meantime  the  property  there 
was  in  i)ossession  of  the  widow,  who  asserted  an  adverse  claim  to  a  large 
part  of  it  The  art  collection  was  given  no  care,  and  taxes  amounting  to 
$200,000,  were  unpaid,  and  a  mortgage  on  a  part  of  the  real  estate  was 
being  foreclosed  for  nonpaym«it  of  interest  When  the  executor  ap- 
plied for  appointment  as  ancillary  administrator,  his  application  was  con- 
tested by  the  widow,  who  procured  an  injunction  In  Chicago  restraining 
him  from  proceeding  therewith.  The  estate  was  largely  indebted,  and 
a  foreign  creditor  whose  claim  for  a  large  amount  had  been  allowed  filed 
a  bill  in  equity  in  the  federal  court  in  New  York  on  behalf  of  itself  and 
all  other  creditors,  praying  the  appointment  of  a  receiver,  that  the  court 
administer  the  property  there,  and  for  general  relief.  Held  that  while 
the  court  was  without  jurisdiction  to  grant  all  the  relief  prayed  for,  it 
had  and  properly  exercised  jurisdiction  to  take  charge  of  and  preserve 
the  property  by  Its  receiver,  but  that  the  receivership  should  be  provi- 
sional until  an  application  to  the  Surrogate's  Court  for  the  appointment 
of  a  temporary  administrator  under  Code  Civ.  Proc.  N.  Y.  f  2670,  could 
be  made  and  determined,  and  be  continued  only  In  case  such  appointment 
tWas  refused. 

[Ed.  Note.~For  other  cases,  see  Courts,  Dec.  Dig.  U  262,  490.^ 

•For  other  caaet  mo  lame  topic  it  i  numbxb  in  Deo.  it  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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4b  Beceivebs  a  27*)-- Obounds  fob  Appointment— Pbesebvin a  Pbofebtt  of 
Estate.  . 

The  fact  that  a  part  of  the  property  was  in  the  possession  of  the  wid- 
ow under  an  adverse  claim  thereto  was  not  ground  for  denying  a  re- 
ceiver. 

[Ed.  Note. — ^For  other  cases,  see  Receivers,  Dec.  Dig.  {  27.*1 

Ooxe,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Suit  in  equity  by  the  Underground  Electric  Railways  Company  of 
London,  Limited,  against  Louis  F.  Owsley,  executor,  and  others. 
From  an  order  appointing  a  receiver,  Mary  Adelaide  Yerkes,  defend- 
ant, appeals.    Affirmed. 

For  opinion  below,  see  169  Fed.  671. 

Appeal  from  orders  of  the  Circuit  Court,  Southern  District  of  New  Torlt, 
appointing  a  receiver  of  the  property  situated  within  said  district  of  Charles 
T.  Yerkes,  late  of  Chicago,  111.,  deceased. 

The  following  is  a  sumnary  of  the  facts  in  the  case: 

On  December  29,  1905,  said  Charles  T.  Yerkes  died  leaving  surviving  him 
the  defendant  Mary  Adelaide  Yerkes,  his  widow,  and  the  defendants  Charles 
B.  Yerkes  and  Bessie  L.  Rondinella,  his  only  children  and  heirs  at  law,  and 
a  will  which  on  March  15,  1906,  was  admitted  to  probate  by  the  probate  court 
for  Cook  county.  111.  Letters  testamentary  were  issued  to  the  defendant 
Owsley  only;  the  other  persons  named  In  the  will  as  executors  having  de- 
clined to  serve.  Notice  was  given  requiring  the  creditors  of  the  decedent  to 
present  their  claims  to  said  probate  court  Claims  amounting  to  upwards 
of  $3,000,000  were  duly  presented  and  were  allowed  by  said  court  Among 
them  was  the  claim  of  the  complainant  a  British  corporation,  for  $796,619.01 
for  unpaid  calls  upon  32,000  shares  of  its  capital  stock  subscribed  for  by  the 
defendant    Other  claims  were  presented  which  have  not  yet  been  allowed. 

The  will  of  the  decedent  has  never  been  admitted  to  probate  in  the  state 
of  New  York  nor  have  ancillary  letters  testamentary  ever  been  granted  in 
said  state.  On  January  18,  1909,  however,  a  petition  for  such  letters  was 
filed  In  tjae  Surrogate's  Court  of  the  county  of  New  York  by  the  defendant 
Owsley,  and  those  proceedings  are  now  pending  in  that  court,  objections  hav- 
ing been  filed  by  the  defendant  Mary'  Adelaide  Yerkes.  It  does  not  appear 
that  the  complainant  or  any  other  creditor  or  person  interested  in  said  estate 
has  ever  applied  under  the  New  York  statute  for  the  appointment  of  a  tem- 
porary administrator  by  reason  of  the  delay  in  the  ancillary  proceedings. 
Soon  after  the  filing  of  the  application  for  ancillary  letters,  the  defendant 
Mary  Adelaide  Yerkes  petitioned  the  Illinois  probate  court  to  remove  the  de- 
fendant Owsley  from  his  position  as  executor  for  misconduct  This  petition 
was  denied  and  an  appeal  from  the  order  of  denial  is  now  pending. 

Shortly  after  this  action  of  the  probate  court  the  defendant  Mary  Adelaide 
Yerkes  brought  a  suit  in  equity  in  the  superior  court  for  said  Cook  county, 
111.,  against  the  defendant  Owsley,  praying  that  he  be  enjoined  from  further 
acting  as  executor  and  that  a  receiver  of  the  estate  be  appointed.  A  tempo- 
rary injunction  was  thereupon  issued  restraining  the  defendant  Owsley  from 
prosecuting  his  application  for  ancillary  letters  testamentary  in  the  New 
York  Surrogate's  Court.  The  defendant  Owsley  moved  to  dissolve  this  in- 
junction, but  no  decision  thereon  has  yet  been  rendered.  The  parties  to  said 
suit  have,  however,  entered  into  a  stipulation  that  further  proceedings  in  the 
Surrogate's  Court  shall  be  postponed  until  after  the  disposition  of  said  mo- 
tion. 

The  property  of  the  estate  of  said  Charles  T.  Yerkes  In  the  city  of  New 
York,  other  than  securities  pledged  as  collateral,  consists  of:  < 

•For  other  cases  see  same  topic  ft  8  mvhbbb  in  Dec.  it  Am.  Digs.  1907  to  date,  it  Rcp'r  Indexes 
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(1)  The  valuable  residence  and  picture  g^ailery  known  as  No.  804  Fifth  ave- 
nue and  comprising  several  parcels  of  land. 

(2)  A  stable  on  East  Sixty-Ninth  street 

(3)  An  art  collection  in  said  residence  consisting  of  pictures,  statuary,  tai>- 
estries,  and  other  work's  of  art 

This  property  Is  estimated  to  be  worth  over  $2,000,000. 

The  assets  of  the  Yerkes  estate  outside  the  state  of  New  York  consist  prin- 
cipally of  street  railway  securities  of  large  face  value,  but  of  problematical 
market  value.  The  indebtedness  of  the  estate  is  very  large.  It  is  not  con- 
tended that  the  estate  is  insolvent,  but  it  is 'Claimed  that  it  will  be  necessary 
to  use  the  proceeds  of  the  New  York  real  estate  to  pay  the  debts.  Prior  to  the 
institution  of  these  proceedings  no  person  representing  the  estate  was  in 
charge  of  the  New  York  property.  It  was  not  insured.  Taxes  a^rgregating 
$200,000  had  remained  unpaid.  A  part  of  the  ^ real  estate  was  subject  to  a 
mortgage  which  was  in  process  of  foreclosure.  The  art  collection — according 
to  the  testimony  of  the  complainant's  expert  witness — was  neglected  and  de- 
teriorating. The  defendant  Mary  Adelaide  Yerkes  was  provided  for  in  the 
will  of  her  husband,  but  elected  to  renounce  her  rights  under  it  and  to  accept 
her  widow's  portion  under  the  Illinois  law — one-third  of  the  personalty  and 
dower  in  the  real  estate.  After  her  husband's  death  she  continued  to  live  as 
before  in  the  Fifth  avenue  residence,  and  has  remained  there  ever  since.  An 
affidavit  filed  in  her  behalf  in  these  proceedings  i^tes  that  she  occupies  the 
premises  under  a  claim  of  right    The  foundation  of  such  claim  is  not  stated. 

Counsel,  by  way  of  explanation,  assert  in  their  brief  that  title  to  the  most 
valuable  part  of  the  real  estate  was  in  Mrs.  Yerkes'  name  for  several  months 
prior  to  February,  1893,  when  she  deeded  it  to  a  third  person,  who  immedi- 
ately reconveyed  to  Mr.  Yerkes.  The  contention  seems  to  be  that  this  deed 
was  invalid  for  want  of  delivery.  It  is  also  stated  that  In  1803  Mrs.  Yerkes 
executed  another  deed  conveying  this  same  property  as  well  as  a  rear  lot  and 
the  stable  to  another  person,  who  also  reconveyed  to  Mr.  Yerkes.  The  con- 
tention with  respect  to  this  deed  seems  to  be  that  it  was  without  considera- 
tion and  was  obtained  by  false  representations.  One  parcel  of  the  real  estate 
— ^that  subject  to  the  mortgage — was  never  In  Mrs.  Yerkes*  name. 

With  respect  to  the  art  collection  and  other  personal  property,  it  Is  as- 
serted that  Mrs.  Yerkes  is  the  owner  thereof  by  virtue  of  certain  bills  of  sale 
executed  In  1884  and  1887  relating  to  the  contents  of  a  certain  house  in  Chi- 
cago and  a  bill  of  sale  dated  in  1896  covering  the  then  contents  of  the  Fifth 
avenue  residence.  On  April  5,  1909,  the  complainant  filed  its  bill  of  com- 
plaint, stating  many  of  the  facts  already  mentioned  and  others,  and  in  effect 
praying  for  the  administration  of  the  estate  of  the  decedent  situated  in  the 
state  of  New  York,  the  appointment  of  a  receiver,  and  other  relief. 

On  the  same  day  a  temporary  receiver  was  appointed,  and  an  order  to  show 
cause  why  the  receivership  should  not  be  continued  issued.  Thereafter  the 
parties  defendant  appeared,  but  only  the  defendant  Mary  Adelaide  Yerkes 
appeared  in  opposition.  Affidavits  were  filed  in-  behalf  of  the  complaint  and 
of  said  defendant,  and  on  April  28,  1909,  an  order  was  entered  continuing  the 
receivership.    These  two  receivership  orders  are  the  subjects  of  this  appeal. 

James  Russell  Soley  and  Wm.  B.  Homblower,  for  appellant  Yerkes. 
Paul  X>.  Cravath,  for  appellee  Railways  Co. 
W.  O.  Underwood,  for  appellee  executor. 

Before  COXE  and  NO  YES,  Circuit  Judges,  and  HOUGH,  Dis- 
trict Judge, 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  upon  the  surface  of  this  case  is  whether  the  receivership  or- 
ders were  proper.  The  question  underlying  is  whether  the  Circuit 
Court  had  power  to  make  them.  The  latter  is  a  jurisdictional  ques- 
tion, and  is  duly  raised  upon  the  record.    Under  a  recent  decision  of 
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the  Supreme  Court  it  is  our  duty  to  decide  it.  Boston,  etc.,  R.  Co.  v. 
Gokey,  21Q  U.  S.  166,  28  Sup.  Ct.  657,  52  L.  Ed.  1002. 

The  question  of  jurisdiction  should  first  be  considered.  And  this 
question  in  its  essence  is  not  whether  the  Circuit  Court  had  power  to 
grant  all  the  relief  prayed  for,  but  whether  it  had  power  to  afford  any 
such  relief.  If  the  orders  appealed  from  were  within  its  jurisdiction 
and  were  proper,  they  must  stand  even  if  the  court  had  no  power  to 
grant  the  other  measures  of  relief  sought.  Strictly  speaking,  if  the 
appointment  of  the  receiver  was  within  the  jurisdiction  of  the  court,  it 
is  not  material  just  here  whether  it  had  power  to  proceed  with  the  gen- 
eral administration  of  the  estate.  And  yet  the  broad  jurisdictional 
question  has  been  fully  presented.  The  determination  of  the  basis  of 
the  power  to  appoint  receivers,  as  well  as  its  existence,  may  settle  some- 
thing in  this  intricate  litigation.  While,  therefore,  the  result  in  either 
case  will  be  the  same,  we  think  it  of  importance  to  ascertain — ^at  the 
commencement  of  our  examination — ^whether  such  power,  if  it  exists, 
is  to  be  found  as  a  part  of  the  general  power  of  the  Circuit  Court  to 
administer  the  estates  of  deceased  persons  or  as  a  particular  power  for 
the  protection  of  property  pendiilg  litigation. 

The  inquiry  is,  then,  whether  the  Circuit  Courts  of  the  United 
States,  as  courts  of  equity,  have  jurisdiction  to  administer  the  estates 
of  decedents.  The  appellant  contends  that  no  such  power  exists,  and 
lays  especial  stress  upon  the  fact  that  the  inquiry  relates  to  federal 
courts.  But  this  is  not  the  fundamental  objection.  If  the  Circuit 
Courts  are  without  power  to  entertain  probate  proceedings,  it  is  not  pri- 
marily because  they  are  courts  of  the  United  States,  but  because  the 
subject  does  not  belong  to  general  equity  jurisdiction.  No  limitations 
attach  to  the  purely  equitable  relief  which  these  courts  can  grant  when 
they  have  junsdiction  of  the  parties.  They  have  the  full  equity  juris- 
diction formerly  exercised  by  the  English  Courts  of  Chancery,  and  are 
not  limited  by  tihe  chancery  system  adopted  by  any  state. 

Now,  as  long  ago  as  1727  it  was  settled  in  England  that  a  court  of 
equity  could  not  entertain  jurisdiction  of  a  bill  to  set  aside  a  will  or  the 
probate  thereof.  So  in  the  case  of  Broderick's  Will,  21  Wall.  503,  609, 
22  L.  Ed.  599,  Mr.  Justice  Bradley  said  in  a  suit  of  that  nature : 

"Ab  to  the  first  point,  it  Is  undoubtedly  the  general  rule,  established  both 
in  England  and  this  country,  that  a  court  of  equity  will  not  entertain  juris- 
diction of  a  bill  to  'set  aside  a  will  or  the  probate  thereof.  The  case  of  Ker- 
rick  ▼.  Bransby  (decided  by  the  House  of  Lords  in  1727)  7  Brown's  Pari.  Cas. 
737,  is  considered  as  having  definitely  settled  the  question.  Whatever  may 
have  been  the  original  ground  of  this  rule  (perhaps  something  in  the  i)eculiar 
constitution  of  the  Ejnglish  courts),  the  most  satisfactory  ground  for  its  con- 
thmed  prevalence  is  that  the  Constitution  of  a  succession  to  a  deceased  per- 
son's estate  partakes  in  some  degree  of  the  nature  of  a  proceeding  in  rem,  In 
which  all  persons  in  the  world  who  have  any  Interest  are  deemed  parties,  and 
are  concluded  as  upon  res  Judicata  by  the  decision  of  the  court  having  Juris- 
diction." 

Similarly,  in  Ellis  v.  Davis,  109  U.  S.  485,  494,  3  Sup.  Ct.  327,  332, 
27  L.  Ed.  1006,  which  was  a  suit  brought  in  the  Circuit  Court  to  set 
aside  a  will  and  annul  probate,  Mr.  Justice  Matthews,  following  Brod^ 
crick's  Will,  supra,  and  denying  the  power  of  the  court  to  grant  the 
relief  sought,  said: 
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•*It  Is  well  settled  that  no  such  Jurisdiction  belongs  to  the  Circuit  Courts  of 
the  United  States  as  courts  of  equity,  for  courts  of  equity,  as  such,  by  virtue 
of  their  general  authority  to  enforce  equitable  rights  and  remedies,  do  not 
administer  relief  in  such  cases." 

In  Farrell  v.  O'Brien,  199  U.  S.  89,  116,  25  Sup.  Ct.  727,  736,  50  L. 
Ed.  101,  it  was  said  that: 

"The  Circuit  Courts  of  the  Unifed  States  had  no  Jurisdiction  to  admit  a 
will  to  probate  or  to  entertain  a  pure  probate  proceeding." 

See,  also,  Garzot  v.  De  Rubio,  209  U.  S.  283,  28  Sup.  Ct.  548,  52  L. 
Ed.  794.  And  in  the  vety  recent  case  of  Goodrich  v.  Ferris  (decided 
by  the  Supreme  Court  May  17,  1909)  214  U.  S.  80,  29  Sup.  Ct.  583,  53 
L.  Ed.  914,  Mr.  Justice  White  said : 

*'A  case  involving  the  devolution  and  administration  of  the  estate  of  a  de- 
cedent (is)  a  subject  peculiarly  within  state  control." 

The  principles  underlying  these  decisions  have  a  two-fold  basis.  In 
the  first  place,  courts  of  equity  cannot  act  in  probate  proceedings  be- 
cause the  subject  is  statutory.  In  this  country  the  laws  of  the  several 
states  determine  the  succession  to  the  property  of  deceased  persons  in- 
testate and  provide  for  the  probate  and  establishment  of  wills.  Stat- 
utes confer  upon  various  tribunals  jurisdiction  over  probate  proceed- 
ings. The  courts  in  exercising  the  powers  conferred  exercise  statuto- 
ry, and  not  equitable,  powers.  In  the  second  place,  courts  of  equity 
will  not  entertain  jurisdiction  over  probate  proceedings  because  they 
are  in  the  nature  of  proceedings  in  rem.  In  the  case  last  referred  to 
(Goodrich  v.  Ferris),  the  Supreme  Court  also  said:  • 

"It  is  elementary  that  a  probate  proceeding  by  which  Jurisdiction  of  a  pro- 
bate court  is  asserted  over  the  estate  of  a  decedent  for  the  purpose  of  admin- 
istering the  same  is  in  the  nature  of  proceedings  in  rem,  and  is  therefore  one 
as  to  which  all  the  world  is  charged  with  notice." 

It  may  be  regarded  then  as  settled  that  the  Circuit  Courts,  because 
they  are  courts  of  equity  and. because  the  subject  is  not  one  of  equity 
cognizance,  have  no  jurisdiction  of  purely  probate  proceedings,  such 
as  relate  to  the  probate  of  wills  and  distribution  of  estates.  But  this 
does  not  carry  us  far  enough.  While  much  of  the  relief  which  the  bill 
of  complaint  asks  for  could  only  be  granted  in  a  strictly  probate  pro- 
ceeding, it  goes  further.  It  prays  the  court  (1)  to  s^ppoint  a  receiver; 
(2)  to  sell  the  property  of  the  decedent;  (3)  to  ascertain  and  determine 
the  indebtedness  of  the  estate ;  (4)  to  set  apart  the  widow's  dower  right; 
and  (5)  to  distribute  the  estate.  Taking  the  bill  as  a  whole,  it  must  be 
regarded  as  asking  the  Circuit  Court  to  undertake  the  general  admin- 
istration of  the  estate — to  do  something  more  than  act  in  a  purely  pro- 
bate proceeding. 

The  distinction  between  a  strictly  probate  proceeding  and  one  in- 
volving the  general  administration  of  an  estate  is  pointed  out  in  Martin 
V.  Ellerbe's  Adm'r,  70  Ala.  339: 

"The  term  'administration,*  in  this  respect,  is  of  comprehensive  meaning. 
It  includes  more  than  the  mere  collection  of  the  assets,  the  payment  of  debtis 
0hid  legacies,  and  distribution  to  the  next  of  kin.  It  involves  all  which  may 
be  done  rightfully  in  the  preservation  of  the  assets,  and  all  which  may  be 
done  legally  by  the  administrator  in  his  dealings  with  creditors,  distributees 
or  legatees,  or  which  may  be  done  by  them  in  securing  their  rights;   and  it 
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includes  all  which  may  be  done,  and  rightfully  done,  In  relation  to  adverse 
claims  to  assets,  which  have  come  to  the  possession  of  the  administrator  as 
the  property  of  the  testator  or  Intestate." 

Now,  it  is  obvious  that  the  general  administration  of  an  estate, 
including  the  ascertainment  and  determination  of  the  rights  of  cred- 
itors, distributees,  and  legatees,  and  the  preservation  of  the  assets,  must 
almost  necessarily  involve  the  determination  of  controversies  between 
citizens  of  the  same  state.  It  is  absolutely  certain  that  the  present 
estate  could  not  be  settled  in  the  manner  prayed  for  in  the  bill  without 
many  such  controversies  arising.  And  this  brings  us  to  an  objection 
peculiarly  applicable  to  the  federal  courts  on  account  of  the  limitation 
of  their  jurisdiction  to  controversies  between  citizens  of  different  states. 
A  Circuit  Court  undertaking  the  general  administration  of  an  estate 
and  only  passing  upon  controversies  between  citizens  of  different  states 
could  not  ordinarily  go  far. 

These  objections  to  action  by  a  federal  court  looking  to  the  admin- 
istration of  an  estate  are  pointed  out  in  Byers  v.  McAuley,  149  U.  S. 
608,  612,  13  Sup.  Ct.  906,  907,  37  L.  Ed.  867.  In  that  case  an  admin- 
istrator with  the  will  annexed  appointed  by  a  probate  court  had  set- 
tled the  estate  and  had  presented  his  account  for  allowance.  Suit  was 
then  brought  in  the  United  States  Circuit  Court  by  the  heirs  to  annul 
the  will  and  the  probate  thereof,  to  enjoin  the  administrator  from  fur- 
ther proceeding,  and  to  obtain  distribution.  The  Circuit  Court  prac- 
tically assumed  the  general  administration  of  the  estate.  Mr.  Justice 
Brewer  in  delivering  the  opinion  of  the  Supreme  Court  said : 

"It  ifl  obvious  from  the  decree  which  was  entered  that  the  Circuit  Court  of 
the  United  States  assumed  full  control  of  the  administration  of  the  estate. 
That  decree  disposed  of  and  distributed  the  entire  estate  among  all  the  per- 
sons interested  therein,  citizens  and  noncitlzens  of  the  state.  It  did  not  stop 
with  an  adjudication  of  the  claims  of  citizens  of  other  states  against  the  es- 
tate, but  assumed  to  determine  controversies  between  citizens  of  the  same 
state,  for  the  two  corporations  named  in  the  first  paragraph  were  both  citi- 
zens of  Pennsylvania,  and  yet  the  decree  determined  their  rights  as  against 
the  estate,  as  well  as  between  themselves.    •    •    ♦ 

"Indeed,  the  decree  as  a  whole  cannot  be  sustained,  unless  upon  the  theory 
that  the  federal  court  had  the  power  on  the  filing  of  this  bill  to  take  bodily 
the  administration  of  the  estate  out  of  the  hands  of  the  state  court  and  trans- 
fer It  to  Its  own  forum.  ♦  •  •  (Pages  619,  620,  of  149  U.  S.,  and  page  910 
of  13  Sup.  Ct.  [37  L.  Ed.  -SeT.]) 

"If  original  Jurisdiction  of  the  administration  of  the  estates  of  deceased 
persons  were  in  the  federal  court,  it  might  by  instituting  such  an  administra- 
tion and  taking  possession  of  the  estate,  through  an  administrator  appointed 
by  it,  draw  to  Itself  all  controversies  affecting  that  estate,  Irrespective  of  the 
citizenship  of  the  respective  parties.  But  it  has  no  original  Jurtsdictlon  In 
respect  to  the  administration  of  a  deceased  person.    •    •    • 

"Our  conclusion,  therefore,  is  that  the  federal  court  erred  in  taking  any  ac- 
tion or  making  any  decree  looking  to  the  mere  administration  of  the  estate, 
or  in  attempting  to  adjudicate  the  rights  of  citizens  of  the  state  as  between 
themselves." 

It  is  urged,  however,  in  behalf  of  the  appellee  that,  while  the  Cir- 
cuit Courts  may  have  no  jurisdiction  over  purely  probate  proceedings 
or  over  original  proceedings  for  the  administration  of  an  estate,  they 
have  power  to  grant  relief  in  cases  relating  to  the  administration  of 
estates  where  maladministration  or  nonadministration  is  shown.  And 
it  is  contended  that  the  present  case  is  one  pf  nonadministration,  where- 
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in  the  Circuit  Court  has  power  to  marshal  the  assets,  apply  them  to  the 
payment  of  debts,  and,  having  assumed  jurisdiction  for  such  purposes, 
go  further  and  fully  administer  the  property  coming  into  its  custody. 

In  our  opinion,  however,  the  cases  referred  to  by  the  appellee  do  not 
support  the  proposition  advanced.  The  distinction  sought  to  be  drawn 
seems  in  conflict  with  the  principles  laid  down  by  the  Supreme  Court 
in  Byers  v.  McAuley,  supra.  Even  in  the  case  of  maladministration 
or  nonadministration,  we  think  the  Circuit  Courts  of  the  United  States 
have  no  power  to  undertake  the  general  administration  and  distribu- 
tion of  the  estates  of  deceased  persons. 

But  it  does  not  follow  that  the  federal  courts,  as  courts  of  equity, 
have  no  power  to  grant  some  measure  of  relief  to  persons  whose  in- 
terests are  injuriously  affected  by  the  maladministration  or  nonadmin- 
istration of  estates.  Relief  in  such  cases  has  been  repeatedly  granted. 
Thus  a  bill  in  the  United  States  Circuit  Court  by  a  next  kin  to  recover 
a  distributive  share  in  an  estate  and  charging  fraud  upon  the  part  of 
the  administrator  has  been  sustained.  Payne  v.  Hook,  7  Wall.  425, 19 
L.  Ed.  260.  A  judgment  creditor  has  been  permitted  to  maintain  a 
suit  in  a  federal  court  to  enforce  payment  of  his  judgment  against  the 
estate  of  the  judgment  debtor.  Borer  v.  Chapman,  119  U.  S.  587,  7 
Sup.  Ct.  342,  30  L.  Ed.  532.  See,  also,  Rio  Grande  R.  Co.  v.  Gomila, 
132  U.  S.  478,  10  Sup.  Ct.  155,  33  L.  Ed.  400.  Similarly  a  creditor 
has  been  allowed  to  sue  in  the  Circuit  Court  to  set  aside  an  alleged 
fraudulent  conveyance  made  by  a  decedent.  Hale  v.  Tyler  (C.  C.)  115 
Fed.  833.  So  a  suit  by  a  legatee  to  enforce  certain  annuities  against 
the  estate  of  a  decedent  has  been  sustained.  Comstock  v.  Herron,  55 
Fed.  803,  6  C.  C.  A.  266 ;  Herron  v.  Comstock,  139  Fed.  370,  71  C.  C, 
A.  466.  A  receiver  of  the  real  estate  of  a  decedent  has  been  appointed 
at  the  suit  of  a  distributee  alleging  mismanagement  by  the  executors, 
nonpayment  of  interest  and  taxes,  etc.  Ball  v.  Tompkins  (C.  C.)  41 
Fed.  486. 

Where  the  line  is  to  be  drawn  between  cases  in  which  the  courts  will 
and  will  not  afford  relief  is  not  clear,  neither  are  the  grounds  upon 
which  the  courts  will  act  entirely  free  from  obscurity.  Probably  the 
doctrine  that  a  constructive  trust  exists  in  executors  and  administrators 
will  be  found  to  have  afforded  the  basis  of  equitable  jurisdiction  in  a 
majority  of  cases.  So  the  inadequacy  of  the  law  to  afford  relief  and 
the  necessity  for  the  protection  of  the  property  of  estates  has  often  lead 
to  the  intervention  of  courts  of  equity. 

We  expressly  refrain  from  expressing  an  opinion  as  to  how  far  a 
federal  court  may  go  in  granting  relief  in  case  of  the  nonadministra- 
tion of  estates.  We  especially  reserve  the  question,  appertaining  to  the 
present  suit,  whether  in  case  probate  proceedings  in  the  courts  of  New 
York  with  respect  to  the  assets  within  that  state  should  be  permanently 
prevented,  the  Circuit  Court  would  have  power  to  marshal  the  assets 
and  provide  for  the  payment  of  the  complainant's  demand.  We  con- 
fine ourselves  in  the  further  examination  of  the  jurisdictional  question 
in  this  case  to  the  inquiry  whether  the  Circuit  Court  had  power  to  make 
the  particular  orders  appealed  from. 

Now,  as  already  noted,  the  necessity  for  the  protection  of  property 
of  estates  is  a  ground  for  the  intervention  of  courts  of  equity.    In- 
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deed,  the  protection  of  the  fund  in  litigation  before  them  has  always 
been  peculiarly  within  their  province.  Whether  they  can  go  so  far  as 
to  protect  the  property  of  estates  pending  litigation  in  other  courts 
must  now  be  considered. 

In  England,  before  the  passage  of  the  act  of  Parliament  authorizing 
ecclesiastical  courts  to  appoint  an  administrator  of  an  estate  pending 
litigation  concerning  the  probate  of  a  will,  the  Court  of  Chancery 
often  appointed  receivers  to  take  charge  of  the  estate  until  the  ec- 
clesiastical court  should  determine  the  rights  of  the  parties.  And  even 
after  the  passage  of  the  act  the  Court  of  Chancery  exercised  such 
power  when  the  ecclesiastical  court  failed  for  any  reason  to  appoint 
an  administrator.  Alderson  on  Receivers,  p.  95,  §  63.  See,  also,  Wil- 
liams on  Executors  (7th  Ed.)  563. ' 

Lord  Eldon  in  the  case  of  King  v.  King,  6  Ves.  172,  stated  the  rea- 
son for  the  practice : 

*This  Is  almost  a  motion  of  course.  There  Is  no  donbt  this  court  has  ap- 
pointed a  receiyer  when  it  was  in  dispute  who  was  the  personal  representa- 
tive; when  the  matter  is  in  controversy  in  the  spiritual  court  as  to  whether 
there  is  an  Intestacy  or  not  The  court  goes  upon  this:  That  it  will  do  its 
best  to  collect  the  effects.  The  property  is  in  danger  in  this  sense:  That  it 
may  get  into  the  hands  of  persons  who  have  nothing  to  do  with  it" 

See,  also,  Atkinson  v.  Henshaw,  2  Ves.  &  Bea.  84 ;  Kendall  v. 
Rendall,  1  Hare,  162 ;  Marr  v.  Littlewood,  2  Myl.  &  Cr.  455 ;  Ball 
V.  Oliver,  2  Ves.  &  Bea.  96;  Watkins  v.  Brent,  1  Myl.  &  Cr.  97. 

Under  the  present  English  judicature  act,  the  Probate  Division  of 
the  High  Court  of  Justice  has  power  to  appoint  receivers  and  admin- 
istrators pendente  lite.  Consequently  the  modem  English  practice  is 
to  leave  such  appointments  to  the  Probate  Division,  although  the 
Chancery  Division  will  still  appoint  receivers  when  necessary  for  the 
preservation  of  an  estate  when  the  Probate  Division  has  not  first  acted 
by  appointing  an  administrator.  -See  Veret  v.  Duprez,  L.  R.  6  Ed. 
329.  The  English  practice  with  respect  to  the  appointment  of  receiv- 
ers for  estates  has  been  followed  in  this  country. 

In  4  Pomeroy's  Equity  Jurisprudence,  §  1332,  it  is  said: 

"During  the  litigation  concerning  the  admission  of  a  will  to  probate  and 
daring  the  interval  before  an.  executor  or  administrator  is  appointed,  a  court 
of  equity  has  power  to  appoint  a  receiver  of  the  personal  property  and  of  the 
rents  and  profits  of  the  real  estate,  when  there  is  any  danger  of  their  loss, 
misuse,  or  misapplication.  The  necessity  of  such  a  receiver  has  been  greatly 
lessened  by  modem  statutes  authorizing  the  probate  courts  to  appoint  an  ad- 
ministrator  ad  litem  and  enlarging  his  powers." 

In  Redfield  on  Wills,  p.  96,  it  is  stated: 

"Where  the  property  belonging  to  the  estate  la  in  peril  of  loss,  and  there  Is 
no  one  appointed  to  represent  the  estate,  the  right  of  administration  being 
in  controversy  and  the  probate  court  not  having  appointed  an  administrator 
pendente  lite,  a  court  of  equity  will  appoint  a  receiver  to  arrest  or  prevent 
Inevitable  loss  where  the  estate  is  of  sufficient  value  and  the  amount  of  ap- 
prehended loss  such  as  to  justify  the  expense  of  a  receiver.*' 

And  in  the  very  recent  case  of  McCarter,  Atty.  Gen.,  v.  Clavin 
(1907)  72  N.  J.  Eq.  642,  66  Atl.  599,  the  court  used  language  most  ap- 
plicable  in  this  case; 
176  F.— 3 


Digitized  by  V:iOOQIC 


34  176  FEDERAL  REPORTER. 

''In  the  present  Instance  there  Is  a  cantroversy  over  the  admission  of  the 
alleged  will  to  probate.  There  is  a  contest  over  the  question  whether  the  par- 
ty  claiming  to  be  the  only  heir  is  such.  The  property  Is  in  great  danger  of 
loss  owing  to  tax  sales  and  threatened  foreclosure.  It  is  clear  that.  In  the 
absence  of  an  heir,  in  the  absence  of  an  executor  or  of  any  lawful  appointee 
entitled  to  hold  the  property  together,  it  will  be  lost,  and  in  any  ev«it  the 
rents  and  profits  will  be  misapplied.  It  appears  to  me  that,  if  there  ever  was 
a  case  in  which  the  rule  I  have  referred  to  ought  to  be  applied,  it  is  in  this 
case,  otherwise  a  vast  amount  of  property  that  may  belong  to  the  state  will, 
for  want  of  protection,  be  swept  away,  and  pass,  without  practical  considera- 
tion, into  the  hands  of  strangers  to  the  decedents.'* 

See,  also,  Ball  v.  Tompkins  (C.  C.)  41  Fed.  486;  Robinson  v.  Tay- 
lor (C.  C.)  42  Fed.  803;  Flagler  v.  Blunt,  32  N.  J.  Eq.  518;  Estate  of 
Colvin,  3  Md.  Ch.  278;  Buskirk  v.  Peck,  57  W.  Va.  360,  50  S.  E. 
432. 

The  Circuit  Courts  of  the  United  States,  sitting  in  equity,  have  the 
full  jurisdiction  of  the  English  Courts  of  Chancery  as  they  existed  at 
the  time  of  the  adoption  of  the  Constitution  of  the  United  States,  and 
we  are  satisfied,  upon  the  authority  cited,  that  in  a  suit  where  they 
have  jurisdiction  of  the  parties  they  have  power  to  appoint  a  receiver 
of  an  estate  pending  the  probate  of  a  will  in  the  absence  of  the  ap- 
pointment of  a  custodian  by  the  probate  court. 

The  appellant  urges  numerous  objections  to  the  existence  of  any 
such  power.  She  says,  in  the  first  place,  that  the  Circuit  Court  has 
no  power  to  entertain  a  bill  for  the  appointment  of  a  receiver  and  noth- 
ing besides — that  the  suit  regarded  merely  as  a  suit  for  a  receiver  can- 
not stand.  There  is  force  in  this  contention.  The  appointment  of  a 
receiver  is  not  the  ultimate  end  and  object  of  litigation,  but  is  a  pro- 
visional remedy  or  auxiliary  proceeding.  Alderson  on  Receivers,  p. 
15,  citing  State  ex  rel.  Merriam  v.  Ross,  122  Mo.  435,  25  S.  W.  947, 
23  L.  R.  A.  534.  Still  we  think  that  this  merely  means  that  there  must 
be  litigation  in  some  court  to  which  the  receivership  is  auxiliary,  and 
does  not  necessarily  require  that  it  should  be  in  the  court  of  equity 
itself.  In  all  the  English  and  American  cases  referred  to  the  pro- 
bate proceedings  to  which  the  receiverships  were  incident  were  in  a 
court  distinct  from  the  court  of  equity.  Bills  merely  for  the  preserva- 
tion of  property  pending  litigation  have  repeatedly  been  sustained.  In 
Williams  on  Executors  (7th  Ed.)  p.  563,  it  is  said: 

"During  a  litigation  in  the  ecclesiastical  court  for  probate  or  administra- 
tion, a  court  of  equity  would  entertain  a  bill  for  the  mere  preservation  of  the 
property  of  the  deceased  till  the  litigation  was  determined  and  appoint  a  re- 
ceiver, although  the  court  of  probate,  by  granting  an  administration  pendente 
lite,  might  provide  for  the  collection  of  the  effects.** 

It  is  true  that  in  a  suit  merely  for  the  appointment  of  a  receiver  the 
making  of  the  appointment  practically  disposes  of  the  matter  in  con- 
troversy. There  is  nothing  more  to  be  done  except  to  surrender  the 
property  at  the  termination  of  the  litigation  to  which  the  receivership 
is  auxiliary.  Anderson  v.  Guichard,  9  Hare,  275.  See,  also,  Lewis 
v.  Campau,  14  Mich.  458,  90  Am.  Dec.  245.  But  this  result  while 
somewhat  extraordinary  constitutes  no  reason  for  denying  the  ex- 
istence of  a  power  so  firmly  established  by  the  authorities.  Of  course, 
the  defendant  is  correct  in  the  proposition  that  a  court  cannot  create 


Digitized  by  V:iOOQIC 


UNDERGROUND  ELECTRIC   RTS.  CO.  V.  OWSLET,  35 

a  receivership  in  a  suit  of  which  it  has  no  jurisdiction.  But  this  begs 
the  question.  In  this  case  the  court  did  have  jurisdiction  of  the  suit 
regarded  merely  as  a  suit  for  the  preservation  of  imperiled  property. 
Again,  it  is  urged  that  the  suit  considered  merely  as  a  suit  for  a 
receiver  is  not  a  controversy  over  which  the  Circuit  Court  can  exer- 
cise jurisdiction,  but  is  a  proceeding  purely  in  rem.  We  think  this 
contention  not  well  founded.  A  proceeding  in  rem  strictly  speaking 
is  one  in  which  the  property  itself  is  the  defendant.  But  this  suit, 
while  having  for  its  object  the  preservation  of  the  property,  is  against 
the  persons  claiming  interests  in  it.  The  complainant  suing  in  its 
own  behalf  and  the  behalf  of  other  creditors  alleges  that  the  property 
is  being  neglected  by  the  defendants — the  executor,  the  widow,  and  the 
heirs  at  law.  The  suit  is  a  controversy  inter  partes  affecting  property. 
It  can  no  more  be  regarded  as  a  proceeding  in  rem  than  could  a  suit 
for  an  injunction  to  restrain  waste.  Moreover,  if  the  suit  be  regard- 
ed as  a  proceeding  in  rem — using  that  term  in  a  broader  sense — ^it  does 
not  follow  that  the  Circuit  Court  is  without  jurisdiction  of  it.  In 
Pennoyer  v.  Neff,  95  U.  S.  734,  24  L.  Ed.  565,  the  Supreme  Court 
said: 

"It  Is  true  that  In  a  strict  sense  a  proceeding  In  rem  is  one  taken  dlreotlv 
against  property,  and  has  for  its  object  the  disposition  of  the  property,  with- 
out reference  to  the  title  of  individual  claimants ;  but  in  a  larger  and  more 
general  sense  the  terms  are  applied  to  actions  between  parties,  where  the  di- 
rect object  is  to  reach  and  dispose  of  property  owned  by  them,  or  of  some  in- 
terest therein.  Such  are  cases  commenced  by  attachment  against  the  prop- 
erty of  debtors,  or  instituted  to  partition  real  estate,  foreclose  a  mortgage 
or  enforce  a  lien.  So  far  as  they  affect  property  in  the  state,  the.y  are  sub- 
stantially proceedings  in  rem  In  the  broadest  sense  which  we  have  men- 
tioned." 

Suits  of  this  nature  while  in  a  sense  in  rem  are  nevertheless  con- 
troversies. Furthermore,  while  proceedings  in  rem  are  not  a  part 
of  the  general  equity  jurisdiction  of  any  court — English  or  American — 
we  have  already  seen  repeated  instances  where  courts  of  equity  have 
entertained  jurisdiction  to  appoint  receivers  to  preserve  estates,  pending 
the  appointment  of  a  representative. 

Again,  it  is  urged  that  the  English  cases  and  those  from  the  differ- 
ent states  where  receivers  of  estates  have  been  appointed  do  not  con- 
stitute authority  for  action  by  the  United  States  courts  because  in 
those  cases  the  equity  courts  and  the  probate  courts  were  acting  under 
the  same  sovereign.  The  equity  courts,  however,  acted  under  gen- 
eral equity  powers  which  the  federal  courts  possess  to  the  fullest  ex- 
tent. A  state  court  as  a  court  of  equity  has  no  greater  power  to  ap- 
point a  receiver  to  hold  property  pending  the  appointment  of  a  rep- 
resentative therefor  than  has  the  Circuit  Court  as  a  court  of  equity. 

It  is  further  contended  that  the  jurisdiction  of  the  Circuit  Court  to 
appoint  a  receiver  is  excluded  by  the  fact  that  the  Surrogate's  Court 
has  already  taken  jurisdiction.  As  shown  in  the  statement  of  facts, 
the  defendant  Owsley,  as  executor,  has  applied  to  that  court  to  estab- 
lish the  will  and  for  ancillary  letters  testamentary.  And  it  is  urged 
that  the  principle  is  applicable  that  the  possession  of  the  res  vests  the 
court  which  first  acquires  jurisdiction  with  power  to  determine  all 
controversies  concerning  it,  and  disables  other  courts  of  co-ordinate 
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jurisdiction  from  exercising  a  like  power.  Farmers'  Loan,  etc,  Co. 
V.  Lake  Street  IL  Co.,  177  U.  S.  51,  20  Sup.  Ct.  564,  44  L.  Ed.  667. 
But  we  are  of  the  opinion  that  the  principle  does  not  apply  here.  This 
is  not  a  question  of  conflicting  jurisdictions.  The  Circuit  Court  in 
appointing  a  receiver  has  not  attempted  to  interfere  with  the  exercise 
by  the  Surro^te's  Court  of  its  full  power  to  grant  ancillary  letters  tes- 
tamentary. The  receivership  is  rather  in  aid  of,  instead  of  in  conflict 
with,  the  jurisdiction  of  that  court.  It  is  unnecessary,  therefore,  for 
us  to  determine  whether,  when  this  suit  was  commenced,  the  proceed- 
ings in  the  Surrogate's  Court  had  gone  so  far  as  to  amount  to  an  as- 
sumption of  exclusive  jurisdiction  over  the  estate. 

Similarly  the  jurisdiction  of  the  Circuit  Court  to  appoint  a  receiver 
is  not  excluded  by  the  fact  that  a  receivership  bill  has  been  filed  in  an 
Illinois  court  of  equity.  That  court  had  nothing  to  do  with  the  assets 
of  the  estate  in  the  state  of  New  York. 

The  contention  that  the  complainant  has  no  standing  to  bring  this 
suit  because  it  is  not  a  judgment  creditor  is  in  our  opinion  without 
foundation.  We  are  by  no  means  satisfied  that  a  creditor  of  the  estate 
of  a  deceased  person  is  obliged  to  obtain  a  judgment  before  he  can 
resort  to  equity  for  the  protection  of  the  assets  of  such  estate.  More- 
over, the  claim  of  the  complainant  has  been  duly  allowed  by  the  court 
of  principal  administration  and  this  allowance  practically  amounts  tp 
a  judgment.  Furthermore,  it  does  not  appear  that  any  one  disputes 
the  validity  of  the  claim. 

Lastly,  the  contention  is  not  well  founded  that  the  suit  cannot  be 
maintained  because  the  Illinois  executor,  Owsley,  has  been  made  a 
party.  He  does  not  raise  the  question.  It  does  not  affect  the  jurisdic- 
tion of  the  suit.  It  cannot  be  properly  determined  upon  this  appeal 
from  the  receivership  orders. 

We  thus  reach  the  conclusion  that,  as  the  bill  prayed  for  the  appoint- 
ment of  a  receiver  and  for  general  relief,  the  Circuit  Court  had  juris- 
diction of  the  suit,  although  some  of  the  prayers  were  for  relief  beyond 
its  power  to  grant,  and  that  it  acted  within  its  power  in  appointing  a 
receiver. ' 

But  it  does  not  follow  from  the  existence  of  the  power  that  it  was 
properly  exercised  in  the  present  case.  The  appointment  of  a  receiver 
Is  a  drastic  remedy.  The  facts  presented  should  clearly  show  its  neces- 
sity before  such  an  appointment  should  be  made.  What  are  the  merits 
here  ? 

The  slightest  examination  of  the  facts  discloses  a  most  extraordinary 
situation.  For  nearly  four  years  this  estate  in  New  York,  worth  mil- 
lions of  dollars,  has  received  no  attention  from  its  proper  representa- 
tives. Taxes  have  been  unpaid.  The  art  collection  has  received  on- 
ly the  attention  which  an  adverse  claimant  chose  to  give  it.  Interest 
upon  mortgages  has  been  defaulted,  and  the  equity  in  valuable  real 
estate  is  bemg  lost  through  foreclosure.  The  estate  has  been  permit- 
ted to  go  adrift.  Its  very  situation  has  been  an  invitation  to  persons 
to  set  up  claims  to  it.  Rightfully  or  wrongfully,  this  invitation  has 
not  been  declined.  The  widow  remaining  the  statutory  period  re- 
mained longer,  and  now  claims  practically  everything. 

The  executor  who  accepted  the  trust  and  whose  primary  duty  was 
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to  secure  and  preserve  the  estate  and  pay  its  debts  has  done  absolutely 
nothing  in  this  jurisdiction.  He  even  waited  three  years  before  seek- 
ing to  establish  the  will  here.  That  this  may  have  been  by  the  advice 
of  counsel  does  not  alter  that  fact.  And  when  he  finally  attempted  to 
perform  his  duty  the  widow  promptly  sued  out  an  injunction  in  Chi* 
cago  to  restrain  further  proceedings.  Thereupon  the  widow  and  the 
executor  stipulated  that  nothin^r  should  be  done  with  the  New  York 
proceedings  until  the  decision  m  the  Chicago  suit.  And  so  matters 
stand. 

While  this  litigation  between  the  widow  and  the  executor  goes  on 
it  would  seem  that  the  creditors  were  supposed  to  stand  idly  by  and  do 
nothing.  As  widow  the  defendant  Mary  Adelaide  Yerkes  prevents 
the  probate  of  the  will  in  this  jurisdiction  and  the  grant  of  ancillary  ad- 
ministration. As  adverse  claimant  she  retains  and  uses  the  property 
here. 

But  the  creditors  are  not  remediless.  A  dead  man's  estate  is  pri- 
marily a  fund  with  which  to  pay  his  debts.  The  complainant  and  other 
creditors  of  this  state  have  the  right  in  some  way  to  look  to  these  New 
York  assets  to  pay  their  demands.  They  have  the  right  to  insist  that 
these  assets  be  protected  and  safeguarded.  They  have  the  right  to 
protection  by  a  court  from  the  consequences  of  the  failure  of  the  prop- 
er representatives  to  act.  If  there  ever  was  a  case  in  which  the  facts 
Called  for  the  appointment  of  some  proper  custodian  of  the  property 
of  an  estate,  this  is  one. 

Were  it  not  for  one  consideration,  it  would  necessarily  follow  that 
the  proper  custodian  of  the  estate  should  be  the  receiver  appointed  by 
the  Circuit  Court.  This  consideration  is  the  New  York  statute  pro- 
viding for  the  appointment  of  a  temporary  administrator.  While,  as 
we  have  seen,  the  power  to  appoint  a  receiver  of  the  estate  of  a  de- 
ceased person  undoubtedly  exists  in  the  Circuit  Court,  it  is  nevertheless 
an  extraordinary  power  and  one  seldom  exercised  by  courts  of  equity 
at  the  present  time.  Its  purpose  is  to  protect  property  when  there  is 
no  one  in  a  position  to  look  out  for  it.  Its  object  is  to  supplement  the 
powers  of,  but  not  to  supplant,  the  statutory  tribunals  for  admin- 
istering estates.  It  should  in  our  opinion  only  be  exercised  when  the 
state  statutes  fail  to  provide  for  the  appointment  of  a  temporary 
custodian  of  an  estate  in  case  of  cfelay  in  appointing  a  permanent  rep- 
resentative. Every  consideration  rendei^  it  desirable  that  the  probate 
court,  which  alone  can  appoint  the  latter  should  appoint  the  former. 
So  far  as  possible  probate  proceedings — ^principal  and  auxiliary — 
should  be  under  the  control  of  one  court. 

Now,  section  2670  of  the  New  York  Code  of  Civil  Procedure  pro- 
vides that: 

"On  the  application  of  a  creditor  or  a  person  interested  in  the  estate,  the 
Surrogate  may  In  his  discretion,  issue  to  one  or  more  persons,  competent  aiid 
qualified  to  serve  as  executors,  letters  of  temporary  administration,  in  either 
of  the  following  cases: 

"(1)  V7hen,  for  any  cause,  delay  necessarily  occurs  in  the  granting  of  let- 
ters testamentary  or  letters  of  administration,  or  in  probating  a  will." 

The  powers  of  a  temporary  administrator  are  set  forth  in  section 
2672.     Section  2675  prescribes  his  rights  and  duties  with  respect  to 
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real  estate.  In  our  opinion  the  appointment  of  a  temporary  admin- 
istrator under  this  statute  would  adequately  protect  the  interests  of  the 
complainant  and  other  creditors. 

It  is  urged,  however,  by  the  complainant  that  it  is  not  the  practice 
of  the  Surrogate's  Court  in  New  York  county  to  entertain  an  applica- 
tion by  a  creditor  for  a  temporary  administration  of  the  estate  of  a 
nonresident  when  an  application  for  ancillary  letters  is  pending.  It 
is  said  that  the  "letters  testamentary"  the  delay  in  granting  which  jus- 
tifies the  appointment  of  a  temporary  administrator  refer  to  the  letters 
granted  upon  an  original — and  not  an  ancillary — ^probate  of  a  will. 

On  the  other  hand,  it  is  said  that  while  it  is  true  that  a  distinction 
is  made  in  the  decisions  between  the  phrasesi  "administration  in  chief" 
and  "temporary  administration,"  yet  the  former  phrase  applies  as  well 
to  the  grant  of  ancillary  letters  upon  the  estate  of  a  nonresident  as  to 
the  grant  of  original  letters  upon  the  estate  of  a  resident— that  the 
proper  distinction  is  between  permanent  administration,  whether  orig- 
inal or  ancillary,  and  temporary  administration.  And  it  is  urged  that 
the  statute  would  largely  fail  in  its  purpose  if  it  provided  no  protec- 
tion in  a  case  where  a  nonresident  decedent  left  the  great  bulk  of  his 
property  in  New  York. 

It  is  not  within  our  province  now  to  construe  or  interpret  this  state 
statute.  Upon  its  face  it  would  seem  to  apply  in  a  case  like  the  pres- 
ent. Whether  it  does  or  does  not  apply  must  be  determined  by  the 
state  courts.  And  we  are  unwilling  that  the  present  receivership  should 
^tand  other  than  as  a  mere  provisional  receivership  unless  and  until 
application  for  a  temporary  administrator  shall  have  been  made  under 
such  state  statute  and  such  application  shall  have  been  denied.  To  that 
extent  at  least  the  receivership  should  be  continued.  Otherwise  the 
estate  would  be  permitted  to  again  go  adrift  pending  the  application 
to  the  Surrogate's  Court.  And  if  the  Surrogate's  Court  declines  to  act 
the  receivership  orders  should  then  stand  as  fully  affirmed. 

But  finally  it  is  urged  against  any  receivership  that  Mrs.  Yerkes 
IS  in  possession  of  the  property  under  a  "claim  of  right."  This  fact — 
if  it  be  one — instead  of  constituting  an  objection  to  the  appointment  of 
a  receiver,  is  a  cogent  reason  why  one  should  be  appointed.  Lord  El- 
don  well  said  that  a  receiver  shoul^  be  appointed  to  prevent  the  prop- 
erty of  the  estate  falling  into  the  hands  of  persons  without  right  to  it. 
This  may  or  may  not  have  already  happened  in  this  case.  A  receiver 
should  be  appointed  to  see  whether  it  has  happened.  If  it  be  ascer- 
tained that  the  widow  is  actually  in  possession  under  a  claim  of  right, 
the  court  will  .consider  such  fact  in  determining  what,  if  any,  steps 
should  be  taken  to  secure  possession  of  the  property.  But  every  color- 
able claim  is  not  a  claim  of  right,  and  it  is  not  clear  from  anything  in 
this  record  just  what  the  right  of  this  claimant  is  founded  upon.  It 
should  be  investigated  in  order  to  determine  the  proper  action  to  take. 
A  receivership  does  not  change  title.  It  does  not  necessarily  change 
possession.  Indeed,  it  does  not  follow  that,  if  a  receiver  should  obtain 
the  physical  custody  of  the  property  in  dispute,  the  claimant's  ultimate 
right  of  possession  would  be  affected.  But  we  do  not  desire  to  pursue 
the  inquiry  further.  It  is  sufficient  now  .to  say  that  the  existence  of 
Mrs.  Yerkes'  claim  to  most  of  the  property  is  no  objection  to  the  ap- 
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pointment  of  a  receiver.  The  proper  orders  to  be  made  should  a  re- 
ceiver be  appointed  must  be  the  subject  of  future  consideration.  More- 
over, it  must  be  observed  that  Mrs.  Yerkes  does  not  claim  all  New 
York  assets.  We  do  not  understand  that  she  asserts  any  claim  to  the 
real  estate  which  is  being  foreclosed,  and  it  is  difficult  to  perceive  any 
basis  for  the  claim  to  personal  property  acquired  subsequently  to  her 
last  alleged  bill  of  sale.  The  existence  of  these  items  of  property  alone 
would  justify  the  appointment  of  a  receiver. 
The  following  conclusions  are,  therefore,  reached: 

(1)  The  orders  appealed  from  should  be  affirmed  and  the  receiver- 
ship therein  provided  for  continued  for  such  time  as  in  the  judgment  of 
the  Circuit  Court  shall  be  reasonably  necessary  to  enable  the  complain- 
ant to  apply  to  the  Surrogate's  Court  for  the  appointment  of  a  tempora- 
ry administrator  under  the  statute  referred  to  and  to  obtain  the  action 
of  said  court  thereon.  The  application  should  be  filed  not  later  than  the 
first  Monday  of  October,  1909,  and  should  be  pressed  to  a  conclusion 
as  expeditiously  as  possible. 

(2)  Unless  at  the  expiration  of  such  time  it  is  shown  to  the  Circuit 
Court  that  said  application  has  been  in  good  faith  prosecuted  and  has 
resulted  in  a  decision  of  the  Surrogate's  Court  declining  to  appoint  a 
temporary  administrator,  the  receivership  should  be  terminated  and 
the  bill  of  complaint  dismissed ;  but,  if  such  action  by  the  Surrogate's 
Court  is  shown,  the  receivership  should  be  continued  until  the  grant 
of  ancillary  administration  when  the  receiver  should  turn  over  the  prop- 
erty to  the  representative  of  the  estate. 

(3)  The  question  should  be  reserved  as  to  how  far  the  Circuit  Court 
could  go  in  protecting  and  securing  the  rights  of  the  complainant  should 
the  receivership  be  continued  and  ancillary  proceedings  in  New  York 
be  permanently  stayed  by  the  Illinois  court.  Especially  should  the 
question  be  reserved  whether,  in  this  contingency,  the  right  of  cred- 
itors created  by  the  New  York  statutes  to  look  to  the  real  estate  in  case 
of  deficiency  in  the  personalty  could  be  enforced  through  the  federal 
courts. 

The  orders  of  the  Circuit  Court  appealed  from  are  affirmed  without 
costs  under  the  conditions  stated  in  this  opinion. 

COXE,  Circuit  Judge  (dissenting).  I  am  unable  to  concur  in  the 
opinion  of  the  majority  of  the  court. 

The  following  propositions  must,  I  think,  be  regarded  as  estab- 
lished : 

First.  The  probate  court  of  Illinois  has  already  taken  jurisdiction, 
appointed  an  executor  and  allowed  the  claim  of  the  complainant. 

Second.  In  January  of  the  present  year  the  executor  filed  a  peti- 
tion for  ancillary  letters  in  the  Surrogate's  Court  of  New  York,  which 
is  still  pending  undecided. 

Third.  Less  than  three  months  after  this  application  to  the  Surro- 
gate's Court  the  present  action  was  commenced,  April  8,  1909. 

Fotlrth.  Proceedings  are  now  pending,  therefore,  in  the  state  courts 
of  Illinois  and  New  York  in  which  every  possible  question  presented 
by  the  present  bill  can  be  determined.  That  these  courts  have  juris- 
diction and  should  ultimately  decide  this  controversy,  no  one  disputes. 


Digitized  by  V:iOOQIC 


4tO  17G  FEDERAL  REPORTER. 

Fifth.  By  express  provision  of  law  the  Surrogates'  Courts  of  New 
York  may,  on  the  application  of  a  creditor,  issue  letters  of  temporary 
administration  when,  for  any  cause,  delay  occurs  in  granting  letters 
testamentary.  This  court  is  unanimous  in  thinking  that  "the  appoint- 
ment of  a  temporary  administrator  under  this  statute  would  adequate- 
ly protect  the  interest  of  the  complainant  and  other  creditors." 

No  application  for  such  protection  has  been  made. 
^  Sixth.  The  Circuit  Courts  of  the  United  States  have  no  jurisdic- 
tion in  purely  probate  proceedings. 

Seventh.  No  decree  of  distribution  can  be  granted  by  the  Circuit 
Court;  and  if  no  answer  be  filed  and  a  decree  be  taken  by  default  it 
must  be  to  the  effect  that  the  receiver  continue  to  hold  the  property 
indefinitely  until  another  court,  having  jurisdiction  of  the  entire  con- 
troversy, sees  fit  to  administer  it.  Such  a  degree  is  an  anomaly.  A 
court  which  cannot  dispose  of  property  should  not  be  permitted  to  re- 
ceive it. 

Eighth.  It  IS  our  duty  to  assume  that  the  state  courts  will  do  their 
duty,  at  least  until  something  appears  to  justify  a  contrary  conclusion. 
The  appointment  of  this  receiver  within  three  months  after  the  peti- 
tion was  filed  in  the  Surrogate's  Court  and  without  any  application 
for  temporary  administration,  proceeds  upon  the  theory  that  the  Sur- 
rogate's Court  will  not  do  its  duty: — ^to  my  mind  a  wholly  unwar- 
ranted assumption. 

If  I  am  correct  in  the  foregoing  propositions,  it  follows  that  in  sus- 
taining the  action  of  the  Circuit  Court  in  taking  jurisdiction  and  grant- 
ing a  drastic  remedy  in,  to  say  the  least,  an  exceeding  doubtful  case, 
we  are  setting  a  dangerous  precedent.  We  have  repeatedly  held  that 
a  preliminary  injunction  should  never  issue  in  such  a  case  and  yet 
we  sanction,  in  limine,  the  taking  of  property  from  the  custody  of 
tribunals  having  full  jurisdiction  and  entirely  competent  to  admin- 
ister it  and  thus  add  to  the  complications  of  a  sufficiently  tangled  situ- 
ation. The  question  of  jurisdiction  must  be  determined  as  of  the  time 
the  bill  was  filed — April  8,  1909.  If  at  that  time  the  court  had  no  ju- 
risdiction the  order  appointing  the  receiver  should  be  vacated.  If 
jurisdiction  is  to  be  predicated  of  the  failure  of  the  state  courts  to 
act,  it  seems  to  me  manifest  that  it  does  not  attach  until  they  have  been 
gsked  to  act  and  have  declined  to  do  so.  In  other  words,  a  premature 
action  cannot  be  maintained  upon  the  theory  that  some  event  may 
occur  in  the  future  which  will  give  it  vitality.  The  opinion  of  the  court 
directs  that  a  speedy  application  be  made  by  the  complainant  to  the 
Surrogate's  Court  asking  for  the  appointment  of  a  temporary  ad- 
ministrator and  provides  that  unless  it  be  shown  that,  within  the  time 
limited,  the  application  has  been  made  and  denied,  "the  receivership 
should  be  terminated  and  the  bill  dismissed." 

I  cannot  resist  the  conclusion  that  this  refusal  of  the  state  courts 
to  act,  concededly  necessary  to  sustain  and  continue  the  action,  was 
a  condition  precedent  to  the  filing  of  the  bill  and  should  have  been 
alleged  therein. 

If  the  state  courts  had  declined  to  administer  the  estate  prior  to  the 
filing  of  the  bill,  there  still  would  be  a  grave  question  as  to  the  juris- 
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diction  of  the  Circuit  Court,  but  it  is  sufficient  for  present  purposes 
to  say  that,  in  ray  judgment,  the  action  was  improvidently  and  pre* 
maturely  brought. 
The  orders  should  be  reversed. 


EL  PASO  CATTLE  CX>.  v.  STAFFORD  et  aL 

(Clrcnlt  Ck>urt  of  Appeals,  Sixth  Circuit    December  7,  1900.) 

No.  1,973. 

L  Vendor  and  Pdbohabeb  (§  110*) — Sale  CoNTBACfiv-RESCissioN— Defecw 
IN  TiTLE--CoBBEonoN— Abstract— iNBUTFiciENCT. 

A  contn^ct  for  the  sale  of  land  required  the  yendor  to  furnish  at  his 
own  expense  abstracts  of  title,  and  submit  them  for  examination,  and,  in 
event  that  the  yendees'  attorney  found  any  substantial  defect,  the  vendor 
on  request  was  to  use  his  best  efforts  to  correct  the  defect,  and,  if  he  was 
unable  to  do  so,  then  the  vendees  might,  at  their  election,  rescind  and  re- 
ceive back  the  earnest  money.  Held^  that  the  vendees'  right  to  rescind 
was  conditional  on  substantial  defects  in  the  title  and  the  failure  or  in- 
ability of  the  vendor,  on  request,  to  correct  them,  and  that  a  rescission, 
because  of  the  vendor's  failure  to  furnish  a  complete  abstract  of  title 
without  ainy  showing  that  the  vendor  was  unable  or  unwilling  to  sul^mlt 
a  proper  abstract,  was  unauthorized. 

TEkL  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  | 
196;   Dec.  Dig.  |  llO.*] 

2b  Vendor  and  Pubchasbb  (§  110*)— Pebforkancb  bt  Vendor— Rescission. 

▲  contract  for  the  sale  of  Mexican  lands  required  the  vendor  to  ar- 
range an  agreement  with  the  Mexican  government  for  transfer  of  certain 
concessions  with  reference  thereto,  and  provided  that,  if  the  vendor 
should  be  unable  to  procure  the  transfer  of  the  concessions,  the  vendees, 
at  their  election,  might  rescind  and  recover  the  earnest  money.  Held 
that,  where  the  only  objection  made  by  the  vendees  to  the  offered  transfer 
of  the  concessions  was  that  it  did  not  comply  with  the  terms  of  the  con- 
tract, such  objection  did  not  show  that  the  vendor  was  ••unable"  to  pro- 
cure the  transfer  required,  but,  at  most,  only  that  the  parties  differed  in 
opinion  as  to  the  form  of  agreement,  which  was  no  Justification  for  the 
vendees'  rescission. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  § 
196;   Dec.  Dig.  |  110.*] 

8l  Vendor  and  Pubchaseb  (5§  76,  78*)— Deuveb  of  Deed— Tbansfeb  of  Con- 
cessions—Concubbent  Acts. 

Where  a  contract  for  the  sale  of  Mexican  lands  also  provided  that  the 
vendor  should  arrange  an  agreement  for  the  transfer  of  certain  conces- 
sions with  reference  thereto  obtained  from  the  Mexican  government,  and 
provided  that  the  vendees  should  secure  the  right  to  hold  the  lands  and 
be  ready  to  accept  a  conveyance  of  the  lands  and  concessions  when  the 
vendor  was  In  a  position  to  make  the  same  nnder  the  terms  of  the  con- 
tract, time  was  not  of  the  essence  of  the  vendor's  agreement  to  obtain  a 
transfer  of  the  concessions,  but  such  transfer  and  the  delivery  of  the  deed 
were  concurrent  requirements. 

[Bfl.  Note. — For  other  cases,  see  Vendor  aud  Purchaser,  Cent  Dig.  M 
119,  121;  Dec  Dig.  ||  76,  7a*] 

4  Vendor  and  Pubchaseb  (|  92*)— Oontbact— Bbeaoh  by  Vendees. 

Insistence  by  vendees  on  the  return  of  a  deposit  made  to  secure  pep- 
formance  of  a  contract  for  the  sale  of  land  made  in  anticipation  of  the 
time  of  performance,  while  the  contract  was  executory,  was  Inconsistent 
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With  further  performance  of  the  contract,  and  tantamount  to  a  refusal 
by  the  vendees  to  perform,  authorizing  the  vendor  to  treat  the  contract 
as  terminated. 

[Ed.  Note.^For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  i 
149;   Dec.  Dig.  §92.*] 

R  Assignments  (§  94*) — ^Rights  of  Assignees. 

Where  vendees,  under  contract  for  the  sale  of  land,  did  not  assign  their 
rights  under  the  contract,  lnclud]ing  an  alleged  right  to  recover  a  deposit 
to  secure  performance  to  plaintiff  until  more  than  three  years  after  they 
had  repudiated  all  obligation  under  the  contract,  plaintiff  was  bound  by 
the  acts  of  the  vendees. 

[Ed.  Note. — ^For  other  cases,  see  Assignments,  Cent  Dig.  If  162-165; 
Dec.  Dig.  I  94.*] 

0.  Vendor  and  Pubchaseb  (|  834*) — Contbacf—Rsscission— Hecovebt  of 
•      Deposit— Quasi  Contbact. 

Where  vendees  deposited  $15,000  to  secure  performance  of  a  written 
contract  for  the  sale  of  land  and  having  rescinded  the  contract  for  the 
vendor's  alleged  breach,  their  assignee  sued  on  the  contract  for  the  re^ 
covery  of  the  deposit  in  which  action  it  was  determined  that  the  vendees 
and  not  the  vendor  had  broken  the  contract,  and  that  their  rescission  was 
not  Justified,  their  assignee  could  not  recover  any  part  of  the  deposit  in 
such  action  on  the  theory  of  quasi  contract  that  it  was  money  which  the 
vendor  in  equity  and  good  conscience  ought  not  to  keep. 

[Ed,  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  f 
959;   Dec.  Dig.  |  334.*] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Action  by  the  El  Paso  Cattle  Company  against  Oliver  M.  Stafford 
and  another.  Judgment  for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

The  El  Paso  Cattle  Company,  a  Nebraska  corporation,  brought  this  action 
in  the  court  below  against  Oliver  M.  Stafford,  a  citizen  of  Ohio  and  resident 
of  Cleveland,  and  the  Broadway  Savings  and  Loan  Company,  an  Ohio  corpo- 
ration. The  object  of  the  action  was  to  recover  for  breach  of  contract  cer- 
tain damages  .against  Stafford  and  also  to  recover  of  him  and  his  codefendant 
certain  money  previously  deposited  with  the  latter  pursuant  to  the  contract. 

The  contract,  dated  January  4, 1902,  was  in  writing  and  made  between  Staf- 
ford of  the  one  part  and  Edward  J.  Carter  and  Jeptha  D.  Ryan  of  the  other 
part  It  provided  for  the  sale  by  Stafford  to  Carter  and  Ryan  of  about  2.000,- 
000  acres  of  land  in  the  state  of  Chihuahua,  Mexico,  for  the  sum  of  $300,000, 
payable  $15,000  cash  upon  execution  of  the  agreement  and  the  balance  upon 
delivery  and  acceptance  of  the  deed  of  conveyance.  The  latter  sum  was  the 
amount  deposited  with  the  defendant  savings  company. 

The  land  belonged  to  and  stood  in  the  name  of  the  Northwestern  Coloniza- 
tion &  Improvement  Company,  a  corporation  of  New  Mexico.  That  company 
also  held  certain  concessions  under  the  national  government  of  Mexico,  grant- 
ing exemption  from  taxation  and  certain  customs  duties  for  a  period  of  fifteen 
years  respecting  the  land  and  the  importation  of  materials  for  its  improve- 
ment, subject  to  obligation  to  colonize  people  on  the  land  in  certain  num- 
bers. The  contract  provided  that  Stafford  should  ''arrange  an  agreement 
with  the  national  government  of  Mexico  for  the  transfer  of  these  concessions" 
to  Carter  and  Ryan  or  their  assigns  or  nominee,  and  that  Stafford  should 
comply  with  the  concessions  regarding  the  placing  of  colonists  on  the  land. 
It  appears  in  a  preamble  to  the  contract  that  through  Stafford's  ownership 
and  control  of  the  stock  and  bonds  of  the  colonization  company  he  claimed 
and  was  advised  that  he  could  by  proceedings  to  foreclose  the  mortgage  secur- 
ing the  bonds,  make  good  title  to  the  land,  and  that  Carter  and  Ryan  were 
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willing  to  purchase  the  land  provided  Stafford  was  "so  able  to  make  good  ti- 
tle." The  other  relevant  features  of  the  contract  are  stated  in  the  opinion. 
The  rights  of  Carter  and  Ryan  under  the  contract  were  ultimately  In  terms 
transferred  to  the  plaintiff. 

Allegations  of  the  petition  of  due  performance  on  the  part  of  Carter  and 
Ryan  and  refusal  of  performance  by  Stafford  were  brought  to  issue  by  an- 
swer and  cross-petition  of  StafTord;  the  latter  also  charging  failure  and  re- 
fusal of  Carter  and  Ryan  to  perform,  and  asking  damages  in  consequence. 
Trial  before  the  court  and  a  Jury  resulted  in  a  directed  verdict  fcr  defend- 
ants.   The  cause  is  here  upon  proceedings  in  error. 

J.  M.  Dawson,  for  plaintiff  in  error. 
William  B.  Sanders,  for  defendants  in  error. 

Before  LURTON,  SEVERENS,  and  WARRINGTON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  assignments  of  error  disclose  many  complaints  of  the  manner  in 
which  the  case  was  disposed  of  in  the  court  below.  These  complaints 
seem  to  have  originated  in  a  difference  of  opinion  between  court  and 
counsel  as  to  the  effect  of  certain  evidence,  which  was  offered  early 
in  the  trial.  The  court  regarded  plaintiff's  cause  of  action  as  based  on 
a  charge  that  Stafford  had  committed  a  breach  of  the  contract,  and 
this  evidence  as  showing  that  plaintiff's  assignors  were  alone  charge- 
able with  its  breach.  It  was  for  this  reason  that  the  court  excluded 
much  of  the  evidence  offered  by  plaintiff  in  error,  and  of  its  own  mo- 
tion directed  a  verdict  to  be  returned  for  defendants. 

It  is  true  that  the  action  is  founded  on  the  contract  of  January  4, 
1902,  and  the  alleged  performance  by  Carter  and  Ryan  and  their  as- 
signee, the  plaintiff,  of  "each  and  every  of  the  terms,  provisions  and 
conditions  of  said  contract  on  their  part  stipulated  to  be  done  and  per- 
formed," and  also  upon  the  alleged  failure  and  refusal  of  Stafford 
and  his  codefendant  to  perform  any  of  the  acts  or  things  required  of 
them  under  the  contract.  In  short,  the  petition  contains  only  one  count' 
and  is  framed  on  the  theory  of  a  contract  made  and  kept  on  plaintiff's 
side,  and  made  and  violated  on  defendants'  side.  In  order  rightly  to 
understand  the  ruling  under  review,  it  is  necessary  to  examine  the 
evidence  upon  which  the  court  acted. 

Plaintiff  offered  as  a  witness  at  the  trial  its  president,  McPherson, 
who  seems  to  have  been  authorized  to  act  for  Carter  and  Ryan,  and 
who  testified  that  he  was  also  cashier  of  the  Union  Stockyards  National 
Bank,  South  Omaha,  Neb. ;  that  on  June  28,  1902,  defendant  Stafford 
called  upon  him  at  the  bank  "  ♦  ♦  *  to  make,  as  he  said,  a  tender 
of  what  purported  to  be  a  deed  of  the  lands  covered  by  that  con- 
tract and  other  papers  in  connection  with  the  deal.  At  that  time  Mr. 
Stafford  demanded  payment  of  the  balance  of  the  purchase  price  due 
under  that  contract,  and  I  said  it  was  impossible  to  make  that  pay- 
ment at  that  time  without  having  thoroughly  examined  the  documents, 
the  originals  of  which  were  in  Spanish,  and  what  purported  to  be  the 
copies  of  those  originals  were  in  many  cases  attached.  ♦  *  *  After 
an  extended  interview  on  the  subject,  Mr.  Stafford  prepared  a  receipt 
for  papers  which  he  described,    *    ♦    *    and  I  signed  that  receipt  as 
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cashier  of  the  bank ;  the  bank  being  designated  as  custodian  of  those 
'papers.    *    *    *" 

The  receipt  so  referred  to  was  identified  by  McPherson  in  his  cross- 
examination,  and  received  in  evidence  against  objection  of  plaintiff's 
counsel.  The  witness  in  his  cross-examination  also  identified  a  letter 
to  him  from  Stafford,  and  admitted  his  signature  to  an  appended  re- 
ceipt other  than  the  receipt  before  mentioned.  These  latter  papers 
appear  to  have  been  signed  at  the  foregoing  interview.  They  were 
received  in  evidence  over  objection  of  plaintiff's  counsel,  and  are  as 
follows : 

"South  Omaha,  Nebraska,  June  28,  1902. 

*'Mr.  T.  B.  McPherson,  South  Omaha,  Nebraska— Dear  Sir:  Referring  to 
my  contract  of  January  4,  1902,  with  Messrs.  Edward  Carter,  of  Chicago,  and 
Jeptha  D.  Ryan,  of  Leavenworth,  Kansas,  I  beg  to  say,  I  am  now  ready  on 
my  part  to  fulfill  all  obligations  of  this  contract,  and  I  offer  you  herewith  a 
deed  conveying  good  and  sufficient  title  to  Messrs.  Carter  and  Ryan  of  the 
land  purchased  by  them  under  this  contract  Also  an  agreement  for  trans- 
fer of  the  concession  of  Mexican  government  to  said  Ryan  and  Carter,  as  in 
said  contract  provided. 

**1  also  submit  abstracts  of  title  showing  good  and  legal  title  in  the  grantor 
in  the  deed  which  I  tender  you.  This  tender  I  make  to  you  as  representing 
Messrs.  Garter  and  Ryan,  and  respectfully  request  of  you  the  payment  of  the 
balance  of  purchase  money  due  under  said  contract  O.  M.  Stafford." 

*'On  behalf  of  Messrs.  Edward  J.  Carter  and  Jeptha  D.  Ryan,  I  acknowl- 
edge receipt  of  the  above  letter  from  O.  M.  Stafford,  and  also  that  he  offered 
to  me  the  instruments  of  transfer  referred  to  in  his  foregoing  letter,  and 
claimed  by  him  to  legally  and  effectually  to  transfer  the  property  and  conces- 
sion referred  to  in  said  contract,  and  also  requested  of  me  the  payment  of  the 
balance  of  the  purchase  money  due  under  said  contract. 

•Thos.  B.  McPherson," 

The  witness  further  testified  that,  after  he  received  the  papers,  'Tie 
referred  the  matter"  to  their  attorneys,  and  subsequently  received  a 
report  from  them.  Plaintiff  offered  in  evidence  a  letter  from  Ryan, 
one  of  the  signers  of  the  contract,  to  Stafford,  dated  July  14,  1902, 
as  follows: 

•'Dear  Sir:  1  am  advised  by  Mr.  McPherson,  with  whom  you  left  certain 
papers,  covering  the  title  to  Mexican  lands  and  the  concession  included  In 
our  mutual  contract  of  January  4,  1902,  that  the  attorneys  to  whom  this  mat- 
ter has  been  referred,  inform  him  that  there  are  among  the  papers  left  with 
him  no  abstract  of  title  that  wUl  enable  them  to  pass  upon  the  title  to  the 
lands  in  question. 

"The  attorneys  also  say"  that  the  so-called  consent  to  the  assignment  of  the 
concession  does  not  comply  with  the  terms  of  the  aforesaid  contract  I  have, 
therefore,  to  request  that  you  instruct  the  Broadway  Savings  &  Loan  Oo. 
Bank  to  remit  the  Union  Stockyards  National  Bank  of  South  Omaha,  Neb., 
the  money  deposited  in  escrow  with  it  and  payable  to  us  under  the  terms  of 
the  contract  of  January  4,  1902. 

"I  have  transmitted  a  carbon  copy  of  this  letter  by  registered  mall  to  the 
Broadway  Savings  &  Loan  Co.  Bank  for  their  Information." 

Plaintiff  offered  in  evidence  the  following  letter  dated  July  19,  1902, 
from  Stafford  to  McPherson,  in  which  was  inclosed  the  above  letter 
from  Ryan  to  Stafford : 

"The  inclosed  letter  from  Mr.  Ryan,  of  July  14,  1902,  explains  Itself. 
•  •  ♦  May  I  ask  you  to  tell  me  frankly  by  return  mail  what  your  position 
Is,  that  I  may  be  able  to  decide  upon  my  future  course  in  the  premises." 
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In  the  cross-examination  of  McPherson  a  letter  from  McPherson 
to  Stafford,  dated  July  21,  1902,  was  introduced,  as  follows : 

•1  have  yours  of  the  18th  Inst,  also  yours  of  the  l&th,  and  In  reply  have  to 
say  that  the  letter  sent  you  by  Mr.  Ryan  is  final  so  far  as  the  contract  of 
»  January  -i,  1902,  is  concerned.    •    •    • »» 

Plaintiff  also  offered  in  evidence  the  following  letter  from  Stafford 
to  McPherson,  dated  July  26,  1902 : 

**I  beg  to  acknowledge  receipt  of  yours  of  the  21st  inst,  and  enclose  you  a 
reply  which  I  have  sent  to  Mr.  Ryan  in  answer  to  his  letter  of  the  14th 
Inst.    ♦     ♦    ♦»» 

Plaintiff  then  offered  in  evidence  the  letter  from  Stafford  to  Ryan, 
referred  to  in  the  one  just  set  out:     . 

"I  have  your  favor  of  the  14th  inst,  in  which  you  make  the  surprising  de- 
mand that  the  fifteen  thousand  dollars  ($15,000.00)  paid  by  you  and  your  as- 
sociates under  our  mutual  contract  of  January  4,  1902,  should  be  remitted  for 
your  account  to  the  Union  Stockyards  National  Bank. 

*'I  have  fulfilled  all  the  obligations  of  our  contract  of  January  4,  1902,  upon 
my  part  to  be  performed.  You  and  your  associates  on  the  contract  are  in  de- 
fault of  performance,  and  I  suppose  I  am  to  understand  your  letter  as  a  re- 
fusal to  accept  the  deed  which  has  been  tendered  you  and  make  payment  of 
the  balance  of  the  purchase  money  which  is  due. 

"You  will  therefore  please  take  notice  that  I  no.  longer  am  bound  to  make 
a  conveyance  of  said  property.  *  *  *  As  you  and  your  associates  are  in 
default  and  not  I,  the  money  belongs  to  me,  and  I  shall  retain  it,  and  shall 
further  look  to  you  and  your  associates  to  make  me  good  for  the  damages 
sustained  by  your  failure  to  comply  with  your  contract  obligations." 

The  correspondence  seems  to  have  been  closed  by  a  letter  from 
Ryan  to  Stafford  diated  August  20,  1902,  in  which  he  attempts  to  in- 
terpret the  past  acts  of  the  parties  rather  than  to  state  anything  of  an 
evidential  character.  If  the  letter  from  Stafford  to  McPherson  dated 
June  28,  1902,  and  the  receipts  given  by  McPherson  on  that  day  were 
alone  considered,  it  would  appear  that  Stafford  seasonably  tendered 
a  deed  purporting  to  convey  the  land  in  question  to  the  purchasers. 
Carter  and  Ryan,  and  also  a  form  of  agreement  for  transferring  the 
concessions.  These  papers  with  others  were  referred  to  plaintiff's 
counsel,  who,  as  appeaj^s  in  Ryan's  letter  of  July  14,  1902,  above 
quoted,  made  objections  to  them  in  a  report  to  McPherson.  But  the 
importance  of  these  objections  is  greatly  diminished,  if  not  destroyed, 
in  this  action,  by  the  conduct  of  the  purchasers.  Instead  of  communi- 
cating the  objections  to  the  seller  and  furnishing  him  an  opportunity 
to  make  corrections,  they  forthwith  demanded  return  of  the  $15,000, 
which  in  pursuance  of  the  contract  had  been  deposited  with  the  de- 
fendant Savings  &  Loan  Company. 

The  contract  required  Stafford,  party  of  the  first  part,  to  "  *  *  * 
furnish  at  his  own  expense  abstracts  of  title  to  the  said  lands  and!  to 
submit  the  same  to  the  attorneys  of  the  party  of  the  second  part  for 
examination,  and,  in  event  that  said  attorneys  find  said  titles  in  any 
substantial  respect  defective,  said  party  of  the  first  part,  upon  request, 
agrees  that  he  will  use  his  best  efforts  to  correct  such  defects,  and  if 
he  is  unable  to  do  so,  then  and  in  such  event,  the  party  of  the  second 
part  may,  at  their  election,  rescind  this  contract,  and  upon  the  exercise 
of  such  election,  shall  be  entitled  to  receive  from  the  party  of  the 
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first  part  the  cash  payment  of  $15,000,  which  shall  have  been  paid 
under  this  contract,  together  with  the  accumulated  interest  thereon  at 
saidi  Broadway  Savings  &  Loan  Company." 

It  is  to  be  observed  of  this  provision  that  the  right  to  rescind  plainly 
depended  on  substantial  defects  in  title,  and  failure  or  inability  in 
Stafford  on  request  to  correct  them.  But  the  only  complaint  made  in 
respect  of  title  in  the  Ryan  letter  of  July  14th,  was  the  absence  of  an 
"abstract  of  title  that  wilL  enable  them  (purchasers'  attorneys)  to  pass 
upon  the  title  to  the  lands.    *    *    *  " 

The  implication  plainly  is  that  there  was  some  sort  of  an  abstract 
submitted,  but  that  it  was  not  complete.  This  was  not  showing  that 
there  was  in  reality  any  defect  in  title.  It  was,  at  most,  showing  only 
that  the  means  for  determining  that  question  were  not  present.  Nor 
was  it  showing  that  the  seller  was  unable  to  procure  and  submit  a 
proper  abstract.  It  did  not  even  suggest,  much  less  point  out,  omis- 
sions or  mistakes  made  in  the  instrument  called  an  abstract.  Where 
the  right  of  rescission  is  expressly  limited,  as  here,  to  defects  of  title 
that  the  seller  either  will  not  or  cannot  on  request  correct,  it  is  not  easy 
to  perceive  how  the  omission  in  the  first  instance  to  furnish  all  the 
means  of  ascertainment  of  title  was  a  sufficient  warrant  for  the  ex- 
ercise of  the  reserved  right  of  rescission. 

The  only  other  right  expressly  reserved  to  the  purchasers  *  to  re- 
scind is  found  in  the  following  portion  of  the  contract : 

"And  It  is  mutually. agreed  between  the  parties  that,  If  the  said  first  party 
shall  be  unable  to  procure  the  transfer  of  the  concessions  as  above  stated,  then 
and  in  that  event  the  party  of  the  second  part  sha^  have  the  right,  at  their 
election,  signified  in  writing,  to  rescind  this  contract ;  and,  in  such  event,  the 
down  payment  of  fifteen  thousand  dollars  provided  for  hereunder,  with  the 
accumulated  interest  thereon,  shall  be  returned  to  the  party  of  the  second 
part,  and  both  of  the  parties  hereto  shall  be  relieved  from  further  obligations 
under  this  contract" 

It  will  be  noticed  that  this  right  to  rescind  is  limited  to  inability 
"to  procure  the  transfer  of  the  concessions  as  above  stated."  The 
words  "as  above  stated"  required  the  seller  "to  arrange  an  agreement 
with  the  national  government  of  Mexico  for  the  transfer  of  the  con- 
cessions." The  complaint  made  in  the  letter  of  July  14,  1902,  in 
regard  to  the  assignment  of  concessions,  was  that  it  "did  not  comply 
with  the  terms  of  the  aforesaid  contract/'  Here  again  is  a  failure  to 
specify.  Nothing  like  inability  in  Stafford  to  procure  transfer  is  sug- 
gested. The  most  that  can  be  said  is  that  the  parties  differedl  in  opin- 
ion as  to  the  form  of  the  agreement. 

It  is  true  that  Stafford  had  agreed  in  the  sixth  paragraph  of  the 
contract  to  arrange  an  agreement  on  or  before  the  1st  day  of  July, 
1902,  with  the  Mexican  government  for  transfer  of  the  concessions; 
but  it  is  not  claimed  that  the  time  thus  stated  was  made  of  the  essence 
of  the  contract.  There  was  no  such  limitation  concerning  the  furnish- 
ing of  a  deed  conveying  the  land.  The  concession  could  be  of  no  pos- 
sible advantage  unless  title  to  the  land  could  be  conveyed.  Indeed, 
it  is  providted  in  the  eighth  paragraph  of  the  contract  that  the  pur- 
chasers should  secure  the  right  to  hold  lands  in  Mexico  and  be  ready 
"to  accept  a  conveyance  of  said  lands  and  concessions  from  the  party 
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of  the  first  part  when  he  is  in  a  position  to  make  same  linder  the  terms 
of  the  contract."  The  plain  import  of  this  is  that  the  delivery  of  the 
conveyance  and  of  the  transfer  should  be  concurrent  acts. 

Moreover,  it  appears  in  a  letter  of  earlier  date  (May  31,  1902)  from 
McPherson  to  Stafford  that  Stafford  had  on  the  21st  of  that  month 
notified  Carter  and  Ryan  "to  be  in  the  City  of  Mexico  on  June  loth 
prepared  to  receive  the  deed  and  concessions  as  provided  in  your  con- 
tract of  January  4  with  them."  But  McPherson  thought  this  unneces- 
sary, and  requested  completed  abstracts  to  be  submitted  to  him,  ex- 
plaining that  their  attorneys  would  require  30  days,  and  "possibly 
much  longer,"  to  look  into  the  title. 

It  is  worthy  of  notice,  too,  that  just  five  days  prior  to  the  date  of 
the  Ryan  letter  demanding  return  of  the  deposit,  counsel  of  the  pur- 
chasers, to  whom  the  papers  had  been  referred,  had  in  a  letter  to  Mc- 
Pherson (dated  July  9th)  advised  him  that  they  had  examined  all  the 
papers  turned  over  to  them  "relating  to  the  title,"  and  that  there  were 
no  abstracts  of  title  among  them,  but  that  there  was  a  report  of  certain 
named  Mexican  counsel  concerning  the  title.  Nothing,  however,  is 
said  about  any  paper  relating  to  the  concessions.  The  letter  concluded 
thus: 

"It  will  be  necessary  for  Mr.  Stafford  to  furnish  abstracts  of  title  as  pro- 
Tided  in  paragraph  nine  of  the  agreement  entered  into  January  4,  1902.  Un- 
til this  Is  done,  no  examination  can  be  made  of  the  title." 

The  inference  to  be  drawn  from  that  letter  is  that  there  was  reason 
to  call  for  abstracts  of  title,  but  there  is  nothing  to  suggest  rescission 
of  the  contract. 

The  letters  cannoj  be  misunderstood.  The  purchasers  did  not  ob- 
serve the  contract  when  they  demanded  return  of  the  $15,000.  Then, 
upon  Stafford's  request  of  McPherson  of  July  19th  to  tell  him  frankly 
what  his  position  was,  he  was  told  by  McPherson's  answer  of  July 
21st  that  the  Ryan  letter  "is  final."  iPlainly  this  evidence  did  not  even 
tend  to  prove  the  breach  alleged  against  Stafford,  and  the  claim  for 
damages  based  upon  any  such  breach  was  rightly  denied  for  that  rea- 
son. Sprague  v.  Booth,  [1909]  A.  C.676.  Indeed,  if  any  breach  was 
shown,  it  was  committed  by  Carter  and  Ryan,  and  not  by  Stafford; 
and  in  view  of  the  action  taken  by  Stafford  m  response  to  the  final  de- 
mand made  for  the  return  of  the  deposit,  the  action  of  the  cattle  com- 
pany would  seem  to  have  been  altogether  misconceived.  At  the  dates 
of  the  Ryan  and  McPherson  letters,  the  contract  was  executory.  In- 
sistence upon  return  of  the  deposit,  made  in  anticipation  of  the  time  of 
performance,  was  totally  inconsistent  with  further  progress  under  the 
contract.  It  was  tantamount  to  a  distinct  refusal  to  perform.  Stafford 
was  entitled  to  treat  the  contract  as  renounced  by  the  purchasers. 
Weber  v.  Grand  Lodge  of  Kentucky,  F.  &  A.  M.,  169  Fed.  522,  633, 
95  C.  C.  A.  20 ;  Roehm  v.  Horst,  178  U.  S.  1,  20  Sup.  Ct.  780,  44  L.  Ed. 
953 ;  Hockster  v.  De  La  Tour,  2  EL  &  Bl.  678 ;  In  re  Neff ,  157  Fed. 
57,  60,  84  C.  C.  A.  561.  Whether  Stafford  could  also  rightfully,  ac- 
cording to  his  avowed  purpose,  retain  the  $15,000  is  another  matter. 

We  have  n6t  found  it  necessary  to  consider  the  real  character  of  the 
instrument  called  an  abstract  of  title.    The  same  is  true  as  to  the  form 
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of  agreement  concerning  transfer  of  the  concessions.  Nor  have  we 
tiiought  it  important  to  determine  whether  the  contract  required  the 
deed  of  conveyance  to  contain  the  name  of  Stafford  as  grantor,  in- 
stead of  the  Palomas  Land  &  Cattle  Company,  the  apparent  purchaser 
at  foreclosure  sale.  The  points  urged  touching  the  rejection  of  evi- 
dence do  not  seem  to  us  to  have  been  relevant  to  the  case  as  it  stood 
after  the  breach  was  shown.  After  the  evidence  above  considered  had 
been  presented  at  the  trial,  the  court  below  asked  counsel  for  plain- 
tiff whe:!ier  he  intended  by  his  "future  testimony  to  contradict  the 
testimony"  he  had  "already  offered,"  to  which  counsel  answered:  "I 
certainly  do  not."  We  think  this  answer  was  correct,  for  we  have 
found  no  evidence  that  would  tend  to  warrant  the  demand  and  in- 
sistence made  to  return  the  deposit  or  to  show  that  the  demand  was 
retracted.  Hence  the  action  of  the  purchasers  seems  to  us  to  have 
been  none  the  less  a  breach  because  of  anything  found  in  the  rejected 
evidence.  We  hardly  need  say  that  plaintiff  is  bound!  by  the  acts  of 
its  assignors.  The  assignments  made  to  .it  by  Carter  and  Ryan  did 
not  occur  until  1905,  a  period  of  more  than  three  years  after  the 
contract  had  been  repudiated. 

But,  without  stating  upon  what  theory  recovery  of  the  deposit  could 
be  had  in  this  action,  it  is  urged  that  Stafford  cannot  have  the  land  and 
the  deposit  too.  This  is  based  upon  a  similar  statement  made  by 
Baron  Parke  in  Laird  v.  Pim,  7  M.  &  W.  472,  477.  But  that  case  did 
not  present  the  question  with  which  we  are  confronted.  There  the 
vendor,  not  the  vendees,  brought  the  action.  The  suit  was  t<5  recover 
the  purchase  price  and  the  interest,  without  tender  of  any  deed  of 
conveyance.  Recovery  was  allowed  for  only  the  interest  and  the 
value  of  some  clay  which  the  purchasers  had  removed  from  the  land. 
The  remark  of  Baron  Parke  was  made  in  comment  upon  the  claim  that 
the  vendor  was  entitled  to  recover  the  principal  of  the  purchase  price, 
as  well  as  the  interest,  although  title  to  the  land  had  not  passed  or  even 
been  tendered. 

The  difficulty  in  the  present  action  is  that  the  right  of  recovery  of 
the  $15,000  is  based  on  an  express  contractual  promise  to  return  the 
money  and  interest.  This  promise,  upon  the  hypothesis  of  the  present 
action,  was  made  operative  through  the  purchasers'  rightful  exercise 
of  the  reserved  privilege  of  rescinding  in  consequence  of  a  breach  of 
Stafford.  But,  when  it  is  found  that  Carter  and  Ryan  committed  the 
breach,  no  contractual  promise  to  return  the  money  with  interest  can  be 
said  to  exist. 

The  effect  then  of  plaintiff's  claim  in  argument  is  to  change  the 
action  from  an  affirmance  of  the  contract  to  one  in  disaffirmance  of  it. 
This  would  convert  the  action  into  one  based  solely  upon  a  construc- 
tive contract,  and  consequently  upon  a  promise  not  made  by  defend* 
ants  but  imposed  by  law,  or  by  natural  equity,  to  prevent  Stafford  from 
"enriching  himself  unjustly  at  the  expense  of"  his  vendees.  Keener 
on  Quasi  Contracts,  16,  24 ;  Hertzog  v.  Hertzog,  29  Pa.  465 ;  Rail- 
way Co.  v.  Gaff ney,  65  Ohio  St.  104,  115,  61  N.  E.  152 ;  People  ex 
rel.  Dusenbery  v.  Speir,  77  N.  Y.  144,  150,  151 ;  or,  as  said  by  Judge 
Lurton  in  Michigan  Yacht  &  Power  Co.  v.  Busch,  143  Fed.  929,  934, 
75  C.  C.  A.  109  (accordant  with  Judge  Severens  in  Cherry  Valley  Iron 
Works  V.  Florence  Iron  River  Co.,  64  Fed.  569,  674,  12  C.  C.  A.  306): 
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"If  the  defendants  have  obtained  money  which  ex  seqao  et  bono  they  ought 
not  to  withhold  from  plaintiff,  they  should  refund,  and  the  law  implies  a 
promise  to  that  effect" 

It  is  manifest  that  when  the  court  below  found  that  plaintiff,  in- 
stead of  defendants,  was  chargeable  with  breach  of  the  contract,  there 
was  no  way  to  obtain  relief  as  to  the  deposit  unless  it  could  be  secured 
through  some  form  of  amendment.  But  whether  a  complete  change  in 
cause  of  action  was  permissible  through  amendment  cannot  be  con- 
sidered. No  suggestion  in  this  regard  has  been  made  by  counsel, 
and  the  case  was  brought  and  purposely  tried  below  on  the  hypothe- 
sis of  express  contract  and  its  breach.  No  request  was  made  at 
the  trial  to  amend  or  change  the  form  of  action,  and  the  court  heard 
and  disposed  of  the  case  in  the  origplnal  form.  Argument,  therefore, 
in  support  of  a  claim  based  upon  another  and  different  scheme  of 
action,  is  unavailing.  L.  &  N.  R.  R.  Co.  v.  Womack  (C.  C.  A.,  6th  Cir- 
cuit) 173  Fed.  752,  97  C.  C.  A.  559.  Whatever  rights  plaintiff  may 
have  respecting  the  deposit,  they  cannot  be  determined  in  this  action. 

Hence  we  are  bound  to  overrule  the  assignments  of  error,  and  af- 
firm the  iudgfment 


REPUBLIC  IRON  &  STEEL  €0.  v.  THOMASINO.t 

(Circuit  Court  of  Appeals,  Fifth  Circnit    February  8,  1910.) 

No.  1,984. 

Masteb  awd  Sebvawt  (I  221*)— Mastee's  Liabilitt  fob  Injxjbt  to  Sebvant— 

ASSUKFTION  OF  RiSK. 

Plaintiffs  intestate,  who  was  an  experienced  miner,  while  working  with 
a  helper  in  a  room  in  defendant's  coal  mine  was  killed  by  the  falling  of 
the  roof.  It  was  the  duty  of  defendant  to  furnish  props  to  support  the 
roof,  and  of  deceased  to  set  them  up  as  the  work  progressed  and  the  end 
of  the  room  was  extended.  Two  or  three  days  before  his  death,  he  had 
asked  defendant's  superintendent  or  bank  boss  for  props  for  use  in  his 
room,  but  they  were  not  furnished;  the  boss  telling  him  to  keep  on  at 
work,  that  the  roof  was  all  right,  and  that  he  would  send  him  props  soon. 
Deceased  continued  his  work,  and  at  the  time  the  roof  fell  had  extended 
the  room  for  20  or  30  feet  beyond  the  last  props,  which  rendered  the  place 
where  he  was  working  dangerous,  as  be  knew.  On  the  morning  of  his 
death,  he  had  examined  the  roof  and  then  continued  his  work.  Held, 
that  in  so  doing  with  full  knowledge  of  the  conditions  he  assumed  the 
risk,  and  that  defendant,  although  negligent,  could  not  be  held  liable  for 
his  death. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  638- 
647;Dec.Dlg.  §221.« 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Ca  y.  Hennessey,  38  C.  C.  A.  314.] 

Shelby,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama. 

Action  by  Leon  Thomasino,  administrator,  against  the  Republic  Iron 
&  Steel  Company.  Judgment  for  plaintiflf,  and  defendant  brings  error. 
Reversed,  ' 

*For  other  eases  see  same  topic  ft  §  numbbs  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

t  Rehearing  denied  March  22,  1910. 
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This  action  was  brought  by  Leon  Thomaslno,  hereinafter  styled  "plaintiff," 
as  administrator  of  the  estate  of  Tony  Thomaslno,  against  the  Republic  Iron 
&  Steel  Company,  hereinafter  styled  "defendant,"  claiming  $20,000  damages  for 
the  killing  of  plaintifTs  intestate. 

The  complaint  charges  that  the  defendant  was  operating  a  coal  mine  at  or 
near  Sayreton,  Jefferson  county,  Ala.,  aud  that  on  August  16,  1905,  the  said 
Tony  Thomaslno  was  in  the  employment  of  the  defendant  as  a  coal  miner, 
and,  while  so  engaged  in  and  about  the  said  service  of  the  business  of  the  de- 
fendant in  said  mine,  a  part  of  the  roof  or  top  of  the  said  mine  fell  upon  said 
Tony  Thomaslno,  and  as  a  proximate  consequence  thereof  he  was  so  Injured 
that  he  died. 

In  the  first  count  of  the  complaint  it  Is  charged  that  the  death  was  caused 
by  reason  of  a  defect  in  the  condition  of  the  ways,  works,  and  machinery  or 
plant  used  in  connection  with  the  said  business,  to  wit,  the  roof  or  top  of  said 
mine  was  not  sufficiently  propped  to  prevent  its  falling,  which  defect  arose 
from  or  had  not  been  discovered  or  remedied,  owing  to  the  negligence  of  the 
defendant  or  of  some  person  in  the  service  or  employment  of  the  defendant  in- 
trusted with  the  duty  of  seeing  that  the  ways,  works,  and  machinery  or  plant 
were  in  proper  condition. 

In  the  second  count  it  Is  charged  that  the  death  was  the  proximate  conse- 
quence of  the  negligence  of  a  person  in  the  service  or  employment  and  intrusted 
by  the  defendant  with  superintendence  while  In  the  exercise  of  such  super- 
intendence, to  wit,  one  W.  M.  Mason. 

And  in  the  third  count  the  death  Is  charged  as  occurring  through  the  proxi- 
mate cause  of  the  negligence  of  a  person  in  the  employment  of  the  defendant 
with  superintendence  whilst  in  the  exercise  of  such  superintendence,  to  wit, 
some  person  unknown. 

The  fourth  count  is  very  similar  to  the  second,  but  charges  that  said  Mason 
negligently  failed  to  sufficiently  prop  or  secure  from  falling  the  said  roof  or 
part  thereof  which  fell  upon  and  killed  the  said  intestate. 

The  fifth  count  is  similar  to  the  third,  but  more  specific  in  charging  that 
some  unknown  person  intrusted  with  superintendence  negligently  failed  to  suf- 
ficiently pr(^  or  secure  from  falling  said  roof  or  part  thereof. 

The  sixth  count  charges  that  the  death  was  the  proximate  consequence  of 
the  negligence  of  said  Mason  intrusted  by  the  defendant  with  and  exercising 
superintendence  in  failing  to  furnish  plaintifTs  intestate  with  sufficient  props 
to  secure  said  roof. 

And  the  seventh  is  similar  to  the  sixth,  except  it  varies  in  charging  that  the 
negligence  of  an  unknown  person  in  the  service  or  employment  of  the  defend- 
ant charged  with  superintendence  negligently  failed  to  furnish  plaintifTs  intes- 
tate at  his  place  of  work  a  sufficient  number  of  props  to  secure  said  roof  or 
part  thereof,  etc. 

The  defendant  answered  with  a  plea  of  not  guilty ;  that  it  was  the  duty  of 
plaintifTs  intestate  to  keep  his  room  properly  timbered  or  propped;  that  he 
negligently  failed  to  timber  or  prop  said  room,  in  that  he  placed  the  timbers 
or  props  of  said  room  at  too  great  a  distance  apart,  thereby  rendering  said 
roof  likely  to  fall ;  that  his  negligence  in  this  regard  contributed  to  and  was 
the  proximate  cause  of  his  death ;  that  the  fall  of  said  roof  was  caused  by  the 
fact  that  the  timbers  by  which  the  same  was  propped  were  placed  at  a  dis- 
tance of  16  feet  from  the  face  of  said  mine  rendering  the  roof  thereby  likely 
to  fall ;  that  the  timbering  of  the  said  room  in  this  manner  was  unsafe  and 
dangerous,  and  such  danger  was  obvious  and  apparent  to  plaintifTs  Intestate, 
and,  notwithstanding  such  obvious  and  apparent  danger,  plaintifTs  intestate 
undertook  to  mine  in  said  room  with  the  roof  thereof  timbered  in  such  man- 
ner, and  thereby  assumed  the  risk  of  the  roof  falling  upon  him ;  that  plaintiff's 
intestate  was  killed  by  the  roof  falling  upon  him  because  it  had  been  improp- 
erly propped  or  supported  by  timbers ;  that  plaintiff's  intestate  had  been  cau- 
tioned by  the  defendant  as  to  the  necessity  of  having  any  such  props;  that, 
notwithstanding  such  caution  and  warning,  he  continued  to  work  in  said  mine 
while  such  props  or  timbers  were  in  there  at  such  distance,  and  thereby  he 
assumed  the  risk  of  said  roof  falling;  and,  finally,  that  plaintifTs  intestate 
was  aware  that  the  roof  was  not  propped  or  supported  by  props  and  was  ren- 
dered unsafe,  thereby  and  notwithstanding  said  knowledge  plaintiff's  intestate 
continued  to  mine  under  said  roof,  whereby  and  as  a  proximate  consequence  of 
which  plaintiff's  intestate  was  killed. 
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There  vae  considerable  skirmishing  with  demnrrers  to  the  complaint,  to 
the  pleas,  and  to  the  replications,  not  necessary  to  recite,  and  the  parties  went 
to  trial  on  the  Issues  as  presented  by  the  plaintiff  as  above  mentioned,  and  the 
pleas  of  the  defendant 

On  the  trial  there  was  evidence  showing  that  Tony  Thomasino  was  killed 
while  in  the  employment  of  the  defendant  as  a  coal  miner.  He  had  been  in  the 
employment  of  the  defendant  some  six  months.  On  seeking  the  employment, 
he  represented  himself  as  a  practical  coal  miner  and  was  given  the  Job  as  such 
and  assigned  to  a  room  with  another  miner,  his  cousin,  Joe,  as  an  assistant  or 
"buddy."  From  the  time  he  Altered  the  service  of  the  defendant  he  worked  in 
the  same  room  driving  it  150  feet  from  the  heading  until  August  16,  1905. 
when  he  was  killed  by  the  roof  of  his  room  falling  upon  him.  The  roof  fell 
because  it  was  not  sufficiently  propped  or  supported  by  timbers. 

On  the  trial  it  was  conceded  that  It  was  the  duty  of  plaintiff  in  error  to 
furnish  the  timbers  for  propping,  and  the  duty  of  said  Tony  Thomasino  to  look 
after  his  room  and  set  the  necessary  pVops.  Both  said  Tony  Thomasino  and 
his  assistant  knew  for  what  purpose  props  were  used,  how  to  set  them,  and 
that  there  was  danger  when  not  used ;  in  fact,  there  was  undisputed  evidence 
showing  that  Tony  Thomasino  had  been  actually  warned  as  to  the  danger  if  he 
did  not  prop,  and,  on  one  occasion,  he  had  been  suspended  by  the  mine  foreman 
because  he  failed  to  obey  instructions  by  not  setting  the  m^e  props  close 
enough  together. 

There  was  also  undisputed  evidence  showing  that  two  or  three  days  before 
Tony  Thomasino  was  killed  he  was  warned  by  his  boss  that  he  was  not  prop- 
ping dose  enough  to  the  face,  and  that  it  was  dangerous  rock,  and  he  was 
told  to  set  props  closer,  and  promised  to  do  so.  It  appears  further,  and  on  un- 
disputed evidence,  that  each  day  a  miner  and  his  assistant  in  mining  average 
from  five  to  six  feet  into  the  face  of  the  room,  so  that  a  new  roof  from  five  to 
six  feet  in  length  is  over  the  mine  as  the  miner  does  his  work. 

It  was  admitted  by  the  plaintiff  that  Tony  Thomasino's  room  was  not  prop- 
erly propped,  and  that  his  death  was  due  to  that  fact ;  but  it  was  contended 
by  the  plaintiff  that  said  Tony  Thomasino  had  requested  the  defendant  to  fur- 
nish the  necessary  props,  and  it  had  failed  to  do  so,  and  that  upon  such  re- 
quest the  superintendent  had  told  him,  in  ^ect,  to  go  ahead  and  do  the  work, 
he  would  send  him  timbers  to-day — ^"The  top  is  all  right  Just  as  soon  as  I 
can  I  will  send  you  props,"  , 

The  strongest  and  most  favorable  evidence  in  favor  of  the  plaintiff  is  the 
evidence  of  Joe  Thomasino,  given  in  full  as  follows: 

Joe  Thomasino,  a  witness  for  the  plaintiff,  testified,  in  substance,  as  follows. 

My  cousin,  Tony  Thomasino,  and  myself  were  working  for  defendant  com- 
pany at  Sayreton,  on  August  16,  1905,  and  were  working  together  under  the 
same  roof.  Tony  had  been  working  at  that  time  About  six  months.  I  don't 
know  what  he  worked  at  before  this.  I  was  present  when  Tony  was  killed, 
was  about  14  or  15  feet  from  him.  Some  rock  fell  from  the  top  of  the  room  on 
him  and  killed  him.  The  rock  was  four  or  five  inches  thick.  Tony  was  killed 
between  half  after  11  and  half  after  1  o'clock  in  the  morning.  When  we  went 
to  work  that  morning,  Tony  and  I  examined  the  roof,  and  it  seemed  all  right 
I  had  worked  one  mouth  as  a  miner  with  Tony  Thomasino.  Tony  knew  better 
about  mining  than  I  did. 

Here  the  witness  was  asked  the  following  question:  "Whose  duty  was  it 
to  furnish  props  to  the  miners  working  in  the  mines?"  And  the  court  stated: 
"Isn't  that  without  dispute?*  And  it  was  thereupon  stated  by  defendant's 
counsel  that  there  were  two  things  not  In  dispute.  One  was  that  it  was  the 
duty  of  the  company  to  furnish  props,  and  the  other  was  that  it  was  the  duty 
of  the  miner  to  set  the  props  and  prop  his  own  room,  and  to  this  statement 
counsel  for  plaintiff  made  no  objection. 

I  heard  the  conversation  on  top  between  Tony  and  Mr.  Mason  when  Tony 
asked  him  for  props,  and  Mr.  Mason  said:  "The  top  is  all  right  You  go  ahead 
and  go  to  work.  If  you  don't  go  to  work,  you  can  quit."  Mr.  Mason  said: 
"Never  mind,  you  go  ahead.  The  top  is  all  right,  and  after  a  while,  as  soon 
as  I  can,  I  will  send  you  props."  We  then  went  to  work,  and  the  driver  came 
Into  the  room,  and  we  asked  him  for  props,  and  he  said  he  didn't  have  any, 
and  said:  "You  will  have  to  tell  it  to  the  boss."  No  props  were  sent  to  our 
room  after  we  asked  for  them.  If  props  had  been  under  our  roof  It  would  not 
have  fallen.    If  it  had  been  propped  it  would  have  made  a  motion  when  it 
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started  to  fall,  and  we  could  have  heard  It  and  got  out  of  the  way.  The 
nearest  prop  from  the  face  of  the  mine  at  the  time  the  roof  fell  was  from 
20  to  30  feet  It  was  about  two,  or  may  be  three,  days  after  he  heard  Tony 
ask  Mr.  Mason  for  props  before  Tony  was  killed. 

On  cross-examination  this  witness  testified  as  follows: 

"I  had  worked  in  this  same  room  ever  since  I  had  commenced  mining.  Tony 
was  working  in  that  room  when  I  commenced  working  there.  We  had  been 
setting  props  under  the  roof,  and  we  set  them  under  the  roof  for  the  purpose 
of  keeping  the  roof  from  falling  on  us.  I  knew,  and  Tony  knew,  that  the  roof 
had  to  be  propped,  and  If  it  had  been  propped  the  props  would  have  held  the 
roof,  and  If  the  roof  had  started  to  fall  they  would  have  held  It  until  we  got 
out  of  the  way.  Tony  and  I  had  been  putting  In  these  props  together  all  the 
time  we  worked  there.  Tony  was  boss  over  me.  I  was  his  buddy,  and  he  was 
a  miner.  Tony  would  direct  me  where  to  put  the  props,  but  pretty  soon  I 
learned  myself  how  to  put  the  props.  We  worked  in  this  room  about  four  or 
five  days  before  Tony  was  killed  withobt  putting  any  props  up  at  all." 

Thereupon  the  witness  was  asked  the  following  question:  "Didn't  you 
know  that  there  was  danger  of  that  roof  falling  without  you  put  a  prop?"  To 
this  question  the  plaintiff  objected,  the  court  sustained  the  objection,  and  the 
defendant  excepted. 

This  was,  in  substance,  the  testimony  of  this  witness,  and  all  the  tendencies 
thereof. 

Joe  Immodlno,  a  witness  for  the  plaintiff,  testified  as  follows: 

"I  was  working  for  the  Republic  Iron  &  Steel  Company,  at  Sayreton,  on  the 
16th  day  of  August,  1905.  I  knew  Tony  Thomaslno  before  his  death,  and  had 
known  him  for  six  or  seven  months.  He  had  been  working  there  several 
months  before  he  was  killed,  and  I  had  been  working  there  about  12  months. 
Mr.  Mason  was  the  bank  boss  for  the  defendant  company.  His  duties  were  to 
look  after  the  place,  and  send  props  to  prop  the  place.  I  heard  Tony  Thoma- 
slno ask  Mr.  Mason  for  timbers,  and  Mr.  Mason  said:  'Go  on  to  work.  I  will 
send  you  timbers  to-day.  That  the  top  was  all  right'  Tony  Thomaslno  asked 
Mason  for  the  timbers,  and  Mason  told  him  to  go  on  to  work,  he  would  send 
timber  to-day,  two  or  three  days  before  Thomaslno  was  killed.  Thomaslno 
went  to  work  after  that  It  was  the  duty  of  the  company  to  furnish  the  props. 
The  conversation  between  Mason  and  Thomaslno  about  the  props  occurred 
outside  of  the  mine  and  some  time  inside  of  the  mine.  At  the  time  the  con- 
versation about  the  props  took  place,  Salvador  Lavito  and  Joe  Thomaslno 
were  present." 

On  cross-examination,  this  witness  testified,  in  substance,  as  follows: 

I  have  been  a  miner  for  about  seven  years,  and  have  worked  at  Sayreton 
for  two  or  three  years.  Every  miner  has  a  buddy  who  helps  in  the  mine.  It 
Is  the  miner's  duty  to  prop  the  roof  in  his  room,  and  Tony  Thomaslno  was  a 
miner.  The  company  furnished  the  props,  but  It  was  the  miner's  duty  to  set 
them  up.  It  was  customary  to  set  the  props  to  within  10  feet  of  the  face  of 
the  room.  I  went  into  the  room  where  Tony  Thomaslno  was  killed,  right 
after  he  was  killed,  and  the  nearest  timber  to  the  face  of  the  room  was  from 
20  to  30  feet  Tony  had  been  working  in  that  mine  six  or  seven  months  before 
he  was  killed.  When  the  miners  want  timbers,  they  ask  the  driver  for  them, 
and  the  driver  would  bring  them;  but,  if  the  driver  didn't  bring  them,  then 
you  would  tell  the  bank  boss,  and  the  bank  boss  would  tell  the  driver.  The 
bank  boss  never  brought  the  timber  himself,  but  the  driver  brought  them. 
The  driver  for  Tony  was  a  white  man  named  Reid.  I  worked  at  the  time  Tony 
was  killed  in  room  40,  and  Tony  worked  In  room  45.  I  put  up  my  own  props* 
I  put  the  props  in  my  room,  and  it  w^as  Tony's  duty  to  prop  his  room.  The 
conversation  I  heard  between  Tony  and  Mr.  Mason  about  the  props  occurred 
two  or  three  days  before  Tony  was  killed.  It  had  been  three  or  four  days  be- 
fore this  tliat  Tony  had  not  had  any  timbers.  When  Tony  asked  for  props  from 
Mason  at  the  top  of  the  mine,  he  told  Mason  that  he  had  no  timbers  or  propa 
In  the  mine  at  that  time  they  averaged  from  four,  five,  or  six  feet  a  day  into 
the  face  of  the  mine.  I  never  saw  any  timbers  at  that  time  along  the  heading. 
At  this  time  I  cannot  remember  whether  there  were  any  timbers  at  the  top  of 
the  mine  or  not  Tony  had  been  working  in  the  same  room  he  was  killed  in, 
and  had  been  the  miner  who  has  had  that  room,  ever  since  he  had  been  work- 
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Ingr  for  the  company,  and  be  bad  been  working  for  tbe  company  about  \sAx  or 
seven  montbs. 

This  was.  In  substance,  all  the  testimony  of  this  witness,  and  all  the  tenden- 
cies thereof. 

There  was  other  evidence  on  the  part  of  plaintiff  and  considerable  on  the 
part  of  defendant,  all  found  In  the  transcript  and  bearing  upon  issues  in  the 
case,  but  not  necessary  to  recapitulate. 

The  bill  of  exceptions  shows  that,  after  the  evidence  was  closed,  the  defend- 
ant made  numerous  requests  for  charges  on  specific  propositions  arising  and 
8Ui^)osed  to  arise  in  the  case,  which  were  refused  by  the  court  and  exceptions 
duly  reserved.    Among  them  were  the  following: 

"The  court  charges  the  lury  that  if  you  believe  the  evidence  in  this  case  you 
cannot  find  for  the  plaintiff. 

"The  court  charges  the  jury  that  if  you  believe  the  evidence  in  this  case  you 
cannot  find  for  the  plaintiff  under  the  sixth  count  of  the  complaint 

"The  court  chariees  the  jury  that  if  you  believe  from  the  evidence  that,  on 
thp  dflv  fbA  nlalntlfTs  intestate  was  killed,  he  tapped  or  sounded  the  room 
and  concluded  that  it  was  safe,  and  that  he  continued  to  mine  depending  on 
his  own  judgment  as  to  the  safety  of  said  roof,  then  the  plaintiff  cannot  re- 
cover. 

"The  court  charges  the  jury  that  if  you  believe  from  tbe  evidence  that  plaln- 
tifTs  intestate  knew  that  props  were  necessary  and  were  used  to  support  the 
roof  and  prevent  the  same  from  falling  in,  and  that  without  the  same  being 
used  there  was  danger  of  the  roof  falling  upon  him,  and  that  with  such  knowl- 
edge he  continued  to  mine  under  the  roof  without  said  props,  and  that  the  roof 
fell  upon  him  because  it  was  not  propped^  then  yoiy  verdict  must  be  for  the 
defendant,  and  this  must  be  your  verdict  under  such  circumstanceR,  even 
though  you  may  believe  from  the  evidence  that  the  defendant  had  no  props  on 
hand,  or  that  it  negligently  failed  to  provide  them  to  plaintiff's  intestate  after 
it  had  been  requested  by  him  to  do  so." 

The  Jury  found  for  the  plaintiff  in  the  sum  of  $2,500,  on  which  verdict  judg- 
ment was  rendered,  and  defendant,  after  vainly  seeking  a  new  trial,  sued  out 
this  writ  of  error. 

The  errors  assigned  are  numerous,  but  they  cover  the  refusals  to  charge  as 
set  out  above. 

Walker  Percy  and  Borden  Burr,  for  plaintiff  in  error. 
Frank  S.  White  and  Thos.  T.  Huey,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTER, 
District  Judge, 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  abcive).  It  is  un- 
disputed that  it  was  the  duty  of  the  defendant  to  have  furnished  the 
plaintiff's  ii^estate  with  sufficient  props  to  support  the  roof  of  the  room 
where  he  was  mining,  and  that  it  was  the  duty  of  the  plaintiff's  intes- 
tate to  properly  set  the  props.  See  Sloss  Sheffield  Steel  &  Iron  Co.  v. 
Green  (Ala.)  49  South.  302. 

The  evidence  is  conflicting  as  to  whether  the  defendant  did  its  duty 
in  furnishing  the  props — it  is  undisputed  that  the  plaintiff's  intestate 
did  not  set  any  props  in  the  last  4  to  5  days  of  his  work  nor  in  the  last 
20  to  30  feet  of  his  room. 

The  plaintiff's  evidence  shows  that  plaintiff's  intestate  worked  in  his 
room  three  or  four  (Joe  Immodino),  two  or  three  Qoe  Thomasino) 
days  without  putting  up  props,  and  then  called  on  the  mine  foreman  for 
props,  and  the  bank  boss  said :  "Go  to  work.  I  will  send  you  timbers 
to-day.  That  the  top  was  all  right."  Joe  Immodino.  "Go  to  work. 
To-morrow  I  will  send  you  the  props."  Lavito.  "The  top  is  all  right. 
You  go  ahead  and  go  to  work.  If  you  don't  go  to  work  you  can  quit." 
Or  "Never  mind,  you  go  ahead.    The  top  is  all  right,  and  after  a  while 
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as  soon  as  I  can  I  will  send  you  props."  Joe  Thomasino.  And  after 
the  application  for  props  the  plaintiff's  intestate  worked  on  two  or 
three  days  extending  his  room  and  the  unsupported  roof  thereof,  when 
the  roof  fell  and  killed  him. 

The  undisputed  evidence  shows  that  the  plaintiff's  intestate  was  an 
experienced  miner,  that  he  knew  of  the  necessity  of  propping  his  roof 
as  he  advanced  further  in  his  work  and  of  the  danger  of  its  falling  if 
not  properly  supported,  and  that  when,  he  went  to  work  the  morning  of 
his  death  he,  with  his  assistant,  examined  the  roof  and  it  seemed  all 
right.  From  this  it  is  clear  that,  in  continuing  his  mining  and  extend- 
ing his  room  without  propping,  the  plaintiff's  intestate  well  knew  and 
appreciated  the  danger,  and  he  assumed  the  risk,  and  plaintiff  cannot 
recover,  although  the  defendant  neglected  to  furnish  the  necessary  props 
(see  Sloss  Iron  &  Steel  Co.  v.  Knowles,  129  Ala.  414,  30  South.  584), 
unless  the  plaintiff's  intestate  had  a  right  to  rely  upon  the  mine  fore- 
man's promise  to  furnish  props  and  his  assurance  as  to  safety.  This  is 
not  a  case  of  a  master's  furnishing  a  defective  appliance  or  place  which 
he  pro;nises  to  have  repaired  or  made  safe,  but  is  rather  a  case  where  as- 
surance of  safety  was  given  to  the  servant  who  was  making  his  own 
place  to  work  which  he  knew  as  well  as  any  one  could  know  would  be 
and  was  dangerous  without  using  the  appliances  the  master  promised 
to  furnish  (and  he  knew  that  the  master  had  not  furnished  them),  and 
hc'well  knew  that  in  continuing  to  work  therein  he  was  in  danger  and 
was  increasing  the  danger  with  every  stroke  of  his  pick,  for  he  was  an 
experienced  miner  and  well  knew  of  the  necessity  of  propping  his  roof 
as  he  advanced.  Surely,  under  these  circumstances,  the  plaintiff's  in- 
testate had  no  right  to  rely  on  the  promise  to  furnish  props  whether  the 
furnishing  was  to  be  "to-day,"  "to-morrow,"  or  "after  a  while  as  soon 
as  I  can." 

And  we  think  it  equally  clear,  under  the  plaintiff's  evidence  most 
favorably  considered,  that  the  plaintiff's  intestate  had  no  right  to  rely 
upon  the  foreman's  assurances  that:  "The  top  is  all  right."  "Never 
mind,  you  go  ahead.  The  top  is  all  right" — because  he  was  not  only  an 
experienced  miner,  but,  as  to  the  actual  situation  at  the  time  the  al- 
leged assurance  was  given,  he  knew  more  about  the  situation  than  the 
foreman  did,  for  he  knew,  and  there  is  no  suggestion  in  the  evidence 
that  the  foreman  knew,  that  he  had  already  mined  two  ox  three  days 
extending  his  roof  (10  to  12  feet  according  to  the  average)  without  set- 
ting props,  thus  increasing  the  ordinary  danger. 

We  conclude,  on  principles  well  supported  in  reason  and  well  recog- 
nized in  adjudged  cases,  that  under  the  evidence,  and  as  a  matter  of 
law,  the  plaintiff's  intestate,  in  continuing  to  work  in  the  mine  in  the 
absence  of  sufficient  propping  to  support  the  roof  in  his  room,  assumed 
the  risk  of  injury  from  the  falling  roof,  and  defendant- was  entitled  to 
the  peremptory  charge  in  its  favor.  See  Sloss  Iron  &  Steel  Co.  v. 
Knowles,  supra ;  Alteirac  &  West  Pratt  Coal  Co.  (Ala.)  49  South.  867 ; 
Coosa  Manufacturing  Co.  v.  Williams,  133  Ala.  606,  32  South.  232; 
Musser-Sauntry  Co.  v.  Brown,  126  Fed.  141,  61  C.  C.  A.  207;  Glen- 
mont  Lumber  Co.  v,  Roy,  126  Fed.  524,  61  C.  C.  A.  506 ;  Kansas  City 
S.  Railway  Co.  v.  Billingslea,  116  Fed.  335,  54  C.  C.  A.  109 ;  Bunt  v. 
Sierra  Butte  Gold  Mining  Co.,  138  U.  S.  484,  11  Sup.  Ct.  464,  34  L. 
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Ed.  1031;  Eureka  Co/ v.  Bass,  Adm'r,  81  Ala.  214,  8  South.  216,  60 
Am.  Rep.  152 ;  Bridges,  Adm'r,  v.  Tennessee,  C.  &  I.  R.  R.  Co.,  109 
Ala.  293,  19  South.  495. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  award  a  new  trial. 

SHELBY,  Circuit  Judge  (dissenting).  The  question  of  the  de- 
ceased's contributory  negligence  was  one  for  the  jury,  and,  in  my  opin- 
ion, it  was  correctly  submitted  to  the  jury  by  the  trial  judge. 

The  court  gave  the  last  charge  copied  m  the  statement  of  the  case  in 
the  opinion  of  the  majority,  but  added  the  following  explanation : 

"Now  I  give  you  that  in  connection  with  the  general  charge,  provided  always 
If  he  (the  deceased)  stayed  there  In  pursuance  of  a  request,  under  the  advice 
that  It  was  safe,  and  didn't  know,  and  that  a  person  of  ordinary  prudence 
would  not  know,  It  was  dangerous,  then,  in  that  event,  if  he  knew  it  was  dan- 
gerous he  could  not  recover ;  otherwise  he  might.*' 

In  explanation  of  another  charge  requested  by  the  defendant  com- 
pany, the  trial  court  further  said : 

"If  you  should  find  that  Mason  was  negligent  in  not  furnishing  these  things, 
and  told  him  the  roof  was  safe,  and  that  he  stayed  there,  relying  on  it,  and 
the  danger  of  mining  under  those  circumstances  was  not  obvious  and  apparent 
to  a  reasonable  man,  then  that  might  excuse  him  from  contributory  negligence ; 
but  otherwise  it  would,  not,  because  it  is  the  duty  of  a  man  who  has  sufficient 
experience  to  know  that  mining  in  the  way  he  was  was  dangerous  without 
the  props,  *  *  *  if  it  was  an  apparent  and  known  danger  he  would  not  be 
Justified  In  risking  his  safety  on  It.  ♦  •  ♦  But,  as  I  eicplained  to  you  sev- 
eral times,  that  depends  upon  whether  the  danger  was  obvious  and  apparent.** 

These  instructions,  in  my  opinion,  correctly  state  the  rule  applicable 
to  the  case. 

The  reasons  given  by  the  trial  court  for  overruling  the  motion  for  a 
new  trial  also  shed  light  on  the  case  as  it  was  presented  to  the  court 
and  jury,  and  show  that  the  question  involved,  to  some  extent,  the 
credibility  of  the  evidence,  and  was,  therefore,  one  for  the  jury.  Here 
is  the  order : 

"The  court  has  carefully  considered  the  briefs  of  counsel,  and  the  evidence 
in  connection  with  the  general  charge,  and  the  refused  charges,  and  Is  of  the 
opinion  that  the  case  was  fairly  submitted  to  the  Jury,  and  that  a  new  trial 
ought  not  to  be  granted.  It  is  true  Salvador  Lavlto  testified  that  Mr.  Mason 
said  *Go  to  work,  and  to-morrow  I  wiU  send  you  the  timber,'  etc.,  and  that 
Immodlno  testified  that  Mason  said,  'Go  on  to  work,  and  I  will  send  you  the 
timber  to-day.'  Joe  Thomaslno,  when  asked  what  the  deceased  said  to  Mr. 
Mason  about  furnishing  him  the  props,  testified,  in  substance,  'after  awhile, 
or  as  soon  as  I  can,  I  will  send  you  the  props,'  and  then  the  deceased  went  back 
to  work,  and  he  asked  the  driver  for  the  props,  and  he  did  not  have  them.  The 
testimony  of  Mr.  Mason  did  not  impress  the  Jury,  and  the  Jury  might  well  have 
found,  under  the  circumstances,  that  the  deceased  had  a  right  to  rely  upon  the 
promise  to  furnish  the  props  as  soon  as  the  defendant  could,  and  to  wait  a 
reasonable  time  therefor,  which  reasonable  time  the  Jury,  under  all  the  cir- 
cumstances, found  Included  the  period  in  which  the  accident  occurred.  The 
several  versions  of  the  promises  w^re  before  the  Jury,  and  it  was  for  the  Jury 
to  say  which  version  was  true.  It  is  therefore  considered  that  the  motion  for 
a  new  trial  be  denied  and  overruled,  and  that  the  defendant  have  00  days  from 
this  date  in  which  to  prepare  and  present  a  bill  of  exceptions.  This  2Gth  day 
of  May,  1909.  Thos.  G.  Jones,  U.  S.  Judge." 
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The  View  of  the  trial  judge  that  the  deceased  had  the  right  to  rely 
on  the  promise  of  the  master  to  furnish  the  props,  and  to  continue  to 
work,  waiting  a  reasonable  time  therefor",  is  fully  sustained  by  the  au- 
thorities, as  is,  also,  his  conclusion  that  the  question  of  reasonable  time 
was  one  for  the  jury.  1  Labatt  on  Master  &  Servant,  §  429,  p.  1213, 
and  cases  cited  in  note  5;  Dresser  on  Employers*  Liability,  §115,  p. 
591,  and  cases  cited;  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Robertson,  139  Fed. 
519,  71  C.  C.  A.  335  (opinion  by  Lurton,  Circuit  Judge). 

I  cannot  concur  in  the  conclusion  that  the  deceased  servant,  as  mat- 
ter of  law,  assumed  the  risk  of  injury  from  the  falling  roof  of  the 
mine ;  the  master  having  negligently  failed  to  furnish  the  props.  A 
risk  which  the  master  negligently  created  by  omitting  some  precaution 
which,  in  the  exercise  of  ordinary  care,  ought  to  have  been  taken,  can- 
not be  regarded  as  one  of  the  ordinary  risks  of  the  employment  which 
the  servant,  as  matter  of  law,  is  presumed  to  have  assumed.  This  prin- 
ciple "has  been  formulated  and  applied  so  frequently  as  to  have  become 
axiomatic"  1  Labatt  on  Master  &  Servant,  §  270;  Ford  v.  Fitch- 
burg  R.  R.  Co.,  110  Mass.  240,  14  Am.  Rep.  598.  This  view  has  the 
approval  of  the  Supreme  Court.  In  Hough  v.  Railway  Company,  100 
U.  S.  213,  25  L.  Ed.  612,  that  court  held  that  it  is  implied  in  the  con- 
tract of  service  "that  the  master  shall  supply  the  physical  means  and 
agencies  for  the  conduct  of  his  business.  It  is  also  implied,  and  public 
policy  requires,  that  in  selecting  such  means  he  shall  not  be  wanting  in 
proper  care.  His  negligence  in  that  regard  is  not  a  hazard  usually  ox 
necessarily  attendant  upon  the  business.  Nor  is  it  one  which  the  serv- 
ant, in  legal  contemplation,  is  presumed  to  risk.     *     *    *  " 

The  conclusion  of  the  court  in  the  opinion  just  read  can  only  be  sus- 
tained on  the  theory  that  the  danger  was  so  obvious  that  a  person  of 
ordinary  prudence  would  not  have  continued  the  work.  I  find  nothing 
in  the  record  showing  that  it  was  apparent  and  obvious  that  the  roof 
of  the  mine  was  about  to  fall.  It  is  to  be  presumed  that  the  jury,  as 
instructed  by  the  trial  judge,  would  have  found  for  the  defendant  if 
such  had  been  the  fact.  On  the  contrary,  there  is  much  to  §how  that 
the  danger  did  not  appear  to  be  imminent.  It  is  not  reasonable  that 
Mason  would  have  pronounced  it  safe  and  instructed  the  deceased  to 
continue'  work  if  the  danger  had  been  obvious ;  and,  besides,  the  in- 
stinct of  self-preservation  is  to  be  considered  and  weighed  against  the 
supposition  that  the  deceased  incurred  obvious  and  plain  peril.  The 
question  was  clearly  one  for  the  jury.  Kreigh  v.  Westinghouse  &  Co., 
214  U.  S.  249,  29  Sup.  Ct.  619,  63  L.  Ed.  984. 

I  dissent  from  the  opinion  and  the  judgment  of  reversal. 
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UTAH  CONSOL.   MINING  CX>.   v.   BATEMAN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    February  16,  1910.) 

No.  3,103. 

(Syllabus  by  the  Court,) 

X.  Masteb  and  Ssbvant  (f  205*)  —  Nkolioence  —  Assumption  of  Bisk— Re- 
liance ON  Case  or  Masteb. 

It  is  the  duty  of  the  master  to  exercise  ordinary  care  to  provide  a  rea- 
.sonably  sa/e  place  for  the  servant  to  work  and  reasonably  safe  apphances 
for  him  to  use,  and  unless  he  knows,  or  the  fact  is  obvious,  that  this  duty 
has  not  been  discharged  by  the  master,  he  may  assume  that  it  has  been, 
and  may  recover  for  any  injury  resulting  from  the  failure  to  discharge  it. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant, 'Cent  Dig.  §{  547- 
549 ;  Dea  Dig.  f  205.* 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  T.  Hennessey,  38  C.  C.  A.  314.] 

2.  Master  and  Servant  (§  226*)— Assumption  op  Risk— Negligence  op  Mas- 
ter. 

But  the  servant  assumes  all  the  ordinary  risks  and  dangers  of  the  em- 
ployment upon  which  he  enters  and  In  which  he  continues  without' com- 
plaint, including  those  resulting  from  the  negligence  of  his  master  which 
are  known  and  appreciated  by  him  and  those  which  would  have  been 
known  and  appreciated  by  a  person  of  ordinary  prudence  and  care  in  his 
situation. 

[Ed.  Note; — ^For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  |  662; 
Dec.  Dig.  i  226.*] 

8.  Master  and  Servant  (f  219*)  —  Assumption  or  Risk  —  Appreciation  of 
Danger— Obvious  Dangers. 

A  servant  cannot  be  heard  to  say  that  he  did  not  appreciate  or  realize 
the  danger  where  the  defect  from  the  negligence  of  the  master  was  ob* 
vious  and  the  danger  from  it  would  have  been  apparent  to  an  ordinarily 
prudent  person  of  his  intelligence  and  experience  in  his  situation. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  SS  610- 
624;  Dec.  Dig.  |  219.*] 

4.  Master  and  Servant  (|  217*)— Injury  to  Servant— Assumption  of  Risk. 
The  plaintiff  below,  an  employ^  of  the  defendant,  had  for  two  years 
been  and  was  a  skimmer,  one  of  whose  duties  was  to  skim  or  rake  the 
Blag  from  the  molten  metal  in  the  converter.  As  he  stood  before  the 
mouth  of  the  converter  to  skim  the  metal,  an  explosion  occurred  in  the  clay 
lining  of  the  converter,  which  threw  the  molten  metal  out  of  the  mouth 
of  the  converter  upon  him,  and  burned  him.  He  recovered  a  Judgment 
against  the  defendant  for  negligence,  in  that  it  used  coal  mixed  with  the 
droppings  from  the  grates  of  the  reverberatory  furnaces  to  dry  the  clay 
lining  in  this  converter.  For  three  months  before  the  accident  the  plain- 
tiff had  used  converters  dried  with  this  mixed  fuel,  and  had  subjected 
them  to  the  test  of  the  molten  metal.  The  plaintiff  knew  that,  if  moisture 
remained  to  the  clay  lining  and  the  molten  metal  came  in  contact  with  it, 
there  might  be  an  explosion ;  that  Ihe  defendant  had  used  this  mixed  fuel 
to  dry  the  converters,  and  that  it  used  it  to  dry  this  converter ;  that  there 
had  been  explosions  in  converters  dried  by  the  use  of  this  fuel ;  that,  if  an 
explosion  occurred  while  he  stood  in  front  of  the  mouth  of  the  converter, 
it  might  throw  the  molten  metal  out  the  mouth  upon  him  and  injure  him. 
Nevertheless  he  remained  in  the  employment  of  the  defendant  without 
complaint. 


•For  other  casei  lo*  same  topic  &  8  nxtmbbr  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 

Digitized  by  V:iOOQIC 


58  176  FEDERAL  REPORTER. 

Held,  the  plaintiff  assumed  the  risk  and  danger  from  the  use  of  the 
mixed  fuel  to  dry  the  converters,  and  he  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  Dig.  f  505 ; 
Dec.  Dig.  §  217.*] 

Rlner,  District  Judge,  dissenting. 

In  Error  to  the  Circwit  Court  of  the  United  States  for  the  District 
of  Utah. 

Action  by  James  Bateman  against  the  Utah  Consolidated  Mining 
Company.  Judgment  f on  plaintiff ,  and  defendant  brings  error.  Re- 
versed and  remanded. 

William  H.  King,  for  plaintiff  in  error. 
Dey  &  Hoppaugh,  for  defendant  in  error. 

Before  SANBORN,  Circuit  Judge,  and  RINER  and  WILLIAM  H. 
MUNGER,  District  Judges. 

SANBORN,  Circuit  Judge.  James  Bateman,  the  plaintiff  below, 
was  burned  by  an  explosion  in  a  converter  which  threw  molten  metal 
out  of  its  mouth  upon  him  as  he  stood  in  frpnt  of  it  to  skim  the  slag 
from  the  metal.  He  sued  his  employer,  the  Utah  Consolidated  Mining 
Company,  a  corporation,  and  alleged  that  the  presence  of  moisture  in 
the  parts  of  the  converter  subjected  to  contact  with  the  molten  metal 
renders  them  liable  to  explode  and  to  throw  the  metal  out  of  the  con- 
verter, and  that  the  defendant  was  so  negligent  in  the  preparation  and 
inspection  of  the  converter  used  by  him  that  there  was  moisture  in  the 
clay  with  which  it  was  lined  where  it  was  liable  to  come  in  contact  with 
the  molten  metal  and  to  cause  an  explosion,  and  that  this  moisture  came 
in  contact  with  this  metal  and  caused  the  explosion  which  injured  him. 
The  defendant  denied  its  alleged  negligence,  and  pleaded  that  the  plain- 
tiff knew  and  assumed  the  risk  arid  danger  of  the  accident  and  injury. 

At  the  close  of  the  trial,  the  evidence  had  conclusively  disposed  of 
every  charge  of  negligence  except  the  claim  .which  was  not  set  forth  in 
the  pleadings,  but  was  developed  during  the  evidence,  that  the  defend- 
ant had  used  to  dry  the  converter  in  question  inefficient  fuel  consisting 
of  a  mixture  of  coal  and  the  droppings  from  the  grates  of  the  re- 
verberatory  furnaces  which  consisted  of  unburned  and  partially  burned 
coal  varying  in  size  from  that  of  a  walnut  to  that  of  a  pea,  and  which 
was  called  by  some  witnesses  ashes,  and  which  will  be  called  for  con- 
venience in  this  opinion  "gratings."  The  only  issues,  therefore,  which 
the  court  submitted  to  the  jury  were  whether  or  not  this  fuel  was  used 
to  dry  the  converter,  whether  or  not  it  was  negligence  for  the  defend- 
ant to  use  it,  whether  or  not  the  plaintiff  assumed  the  risk  of  its  use, 
and  whether  or  not  he  was  guilty  of  contributory  negligence.  The 
jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  now  com- 
plains that  the  court  denied  its  request  to  instruct  the  jury  to  return  a 
verdict  in  its  favor,  because,  as  its  counsel  contends,  there  was  no  sub- 
stantial evidence  of  the  negligence  of  the  company,  and  the  evidence 
was  conclusive  that  the  plaintiff  assumed  the  risk  of  the  use  of  this 
mixed  fuel  to  dry  the  converter  which  injured  him. 

If  all  conflicts  in  the  testimony  be  resolved  as  they  should  be  in  this 
investigation  in  favor  of  the  plaintiff,  the  evidence  established  these 

*For  oUier  caaei  lee  lame  topio  it  8  mniCBER  in  Dec.  A  Am.  DigB.  1907  to  date,  A  Rep'r  Indezei 
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facts:  The  converters  used  by  the  defendant  were  egg-shaped  vessels 
eight  or  ten  feet  high  with  mouths  in  their  smaller  upper  ends  two  feet 
in  diameter.  They'  consisted  of  shells  of  wrought  iron  or  steel  from 
one-half  to  five-eighths  of  an  inch  in  thickness,  made  in  two  parts, 
which  were  joined  together  at  a  point  about  midway  between  their 
ends,  and  a  lining  of  brick  and  clay.  The  brick  was  placed  against  the 
shell  of  each  converter  to  keep  the  hot  metal  from  the  wrought  iron  or 
steel  as  the  clay  cracked,  burned,  or  fell  away.  Inside  this  brick  lin- 
ing, a  lining  of  wet  day  from  16  to  24  inches  in  thickness  at  the  bottom 
tapering  to  3  inches  in  thickness  at  the  top  was  placed.  After  a  con- 
verter had  been  thus  lined,  coal  or  coal  and  gratings  were  placed  within 
it  and  set  on  fire,  and  a  blast  was  applied  to  dry  this  clay.  At  the  base 
and  back  of  the  converter  were  twyer  holes  about  the  size  of  the  fingers, 
through  which  a  puncher  pushed  a  rabble  into  the  molten  mass  after 
the  converter  was  charged  for  the  purpose  of  letting  the  air  through 
the  molten  metal  to  keep  it  rolling,  and  to  separate  the  slag  from  the 
copper.  Each  converter  was  supplied  with  a  wind  box  back  of  these 
holes  which  was  capable  of  connection  by  a  blast  pipe  with  compressed 
air,  and  was  used  to  send  this  air  through  these  twyer  holes  to  drive  the 
fire  which  dried  the  linings  and  after  the  converter  was  charged  to  roll 
the  molten  mass  and  separate  the  slag  from  the  metal.  Each  converter 
sat  upon  four  wheels,  and  was  so  mounted  that  it  could  be  turned  down 
to  a  horizontal  or  nearly  horizontal  position  and  back  again  to  an  up- 
right jjosition  by  the  puncher  at  will. 

The'  clay  linings  were  put  into  the  converters  at  a  point  about  12 
feet  distant  from  the  plaintiff's  station  so  that  he  saw  and  knew  how 
they  were  lined.  After  they  had  been  lined  each  converter  was  taken 
past  the  plaintiflF  to  the  drying  station  about  30  steps  distant  from  him 
where  it  was  fired,  subjected  to  a  blast,  and  the  clay  lining  was  dried. 
It  ordinarily  requires  from  4  to  18  hoursj  according  to  the  character 
of  the  fuel  and  the  fire,  to  dry  a  converter  properly.  The  converter  in 
which  the  accident  occurred  was  dried  30  hours  from  the  time  it  was 
lined  and  fired  to  the  time  it  was  taken  from  the  drying  station  to  be 
used.  During  and  after  its  firing  it  was  watched  and  inspected  with 
reasonable  care  by  the  foreman  and  servants  of  the  defendant,  and  it 
appeared  to  them  to  be  dry  and  safe.  The  defendant's  foreman  some- 
times delivered  to  the  plaintiff  for  use  immediately  after  a  short  drying 
of  four  or  five  hours  converters  that  he  informed  the  plaintiff  were 
green,  and,  when  Bateman  skimmed  or  raked  the  slag  from  the  metal 
in  one  of  these  converters,  he  stood  to  one  side  of  its  mouth  in  order 
to  avoid  any  injury  from  explosions  therein.  But  the  foreman  be- 
lieved this  converter  to  have  been  dried  as  well  as  any  converter  that 
had  ever  been  used  by  the  defendant,  and,  when  Bateman  asked  him  if 
it  was  ready,  he  replied  that  it  was.  A  charge  of  molten  metal  was 
put  into  it,  blown  and  skimmed  by  the  plaintiff.  He  saw  the  lining 
within  it  during  this  operation,  and  it  appeared  to  him  to  be  dry  and 
safe.  The  molten  metal  of  this  first  charge  came  in  contact  with  the 
inner  portion  of  the  lining  and  no  explosion  occurred,  and,  when  the 
plaintiff  took  his  station  to  skim  the  second  and  fatal  charge,  he  stood 
directly  in  front  of  the  mOuth  of  the  converter,  and  the  explosion  threw 
the  burning  metal  upon  him. 
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All  the  moisture  is  not  dried  out  of  the  clay  lining  of  converters  in 
the  customary  process  of  drying  them  for  this  use,  but  some  remains  in 
the  part  of  the  lining  nearest  to  the  brick.  The  purpose  of  the  drying 
is  to  dry  sufficiently  to  form  a  safe  crust  on  the  side  of  the  clay  exposed 
to  the  burning  metal  and  to  drive  out  such  moisture  in  the  lining  as 
will  be  likely  to  cause  an  explosion.  It  is  not  always  possible  to  de- 
termine by  examination  or  inspection  whether  or  not  there  remains 
next  to  the  brick  too  much  moisture.  Clay  linings  dried  with  reason- 
_able  care  and  apparently  safe  are  sometimes  green  next  to  the  brick. 
When  a  converter  is  charged,  the  molten  metal  sooner  or  later  finds  or 
causes  cracks  in  the  clay,  makes  great  chunks  of  it  fall  oflF  into  the 
metal,  and  eats  large  holes  in  it,  and  finally  destroys  it.  These  clay 
linings  last  only  about  eight  hours  of  constant  use,  endure  only  from 
four  to  eight  charges,  and  sometimes  fail  during  the  first  charge. 
When  the  lining  is  broken  so  that  it  is  useless,  the  converter  is  again 
lined  with  clay  and  dried.  Sometimes,  if  one  or  two  holes  in  the  lining 
appear,  a  green  patch  or  patches  of  clay  are  placed  upon  the  lining, 
and  the  converter  is  continued  in  use  for  a  time. 

The  defendant  had  been  using  a  mixture  of  coal  and  gratings  to  dry 
its  converters  continually  from  three  to  eight  months  before  this  acci- 
dent occurred.  This  mixture  of  coal  and  gratings  did  not  dry  the  con- 
verters as  well  as  coal  alone,  and  did  not  dry  them  thoroughly.  There 
had  been  explosions  in  the  converters  during  the  three  months  during 
which  this  mixed  fuel  was  used  to  dry  them.  The  plaintiff  had  been 
employed  by  the  defendant  in  his  position  as  skimmer  for  more  than 
two  years.  He  knew  before  the  accident  happened  that  the  gratings 
had  been  and  were  used  with  coal  for  the  purpose  of  drying  the  con- 
verters, that  there  had  been  explosions  while  this  fuel  was  used,  and 
about  two  weeks  before  the  accident  he  told  one  of  the  foremen  that 
the  boys  were  in  some  doubt  in  relation  to  this  fuel,  and  had  asked  the 
foreman  if  it  dried  the  converters  thoroughly,  and  the  latter  answered 
that  it  did.  The  plaintiff  njade  no  complaint  but  continued  in  his  em- 
ployment. 

Bateman  was  a  skimmer.  It  was  his  duty  to  see  that  the  punchers 
and  helpers  coupled  the  converters  to^^ether  properly  so  that  the  ore 
would  not  escape,  to  conduct  the  operation  of  drawing  the  molten  metal 
from  the  furnace  into  the  converter,  blowing  the  molten  mass  so  that 
the  slag  would  separate  from  the  metal,  skimming  or  raking  off  the 
slag,  and  then  pouring  the  pure  metal  into  the  moulds.  On  the  night 
of  this  accident  he  directed  his  puncher  to  bring  the  converter  in  which 
the  explosion  occurred  up  from  the  drying  station,  and  to  charge  it 
with  matte  drawn  from  the  furnaces.  His  order  was  obeyed.  Bate- 
man then  caused  the  blast  of  air  to  be  put  on  and  to  blow  up  through 
the  twyer  holes  and  the  molten  metal  until  the  charge  was  high ;  that 
is  to  say,  until  the  colors  in  the  flames  indicated  to  him  that  the  slag 
was  separated.  Then  he  ordered  the  craneman  to  bring  the  converter 
to  him,  and,  when  it  arrived,  he  directed  his  puncher  to  turn  the  mouth 
of  the  converter  down  so  that  he  could  see  into  it  and  skim  the  metal 
within,  and  then  to  shut  off  the  air.  The  puncher  obeyed.  Bateman 
then  skimmed  the  slag  from  the  mass,  poured  a  half  pot  of  metal  into 
it,  turned  the  converter  bade  into  an  upright  position,  turned  on  the 
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blast,  and,  when  the  charge  was  high  again,  the  puncher  on  his  order 
turned  the  mouth  of  the  converter  down  again,  and  shut  off  the  air. 
Bateman  stepped  directly  in  front  of  the  mouth  of  the  converter,  ex- 
amined the  molten  metal  within,  found  it  perfectly  quiet,  motioned  his 
helper  to  turn  the  mouth  still  further  down,  and  the  explosion  at  once 
occurred,  threw  the  hot  metal  over  and  burned  him.  He  testified  that 
the  explosion  was  unusual,  and  that  he  knew  from  his  experience 
that  the  cause  of  it  was  wet  moisture  within  the  lining  of  the  converter 
with  which  the  hot  metal  had  come,  in  contact.  Bateman's  occupation 
was  one  in  which  there  was  great  and  manifest  danger  of  personal  in- 
jury from  the  escape  of  the  molten  metal  from  the  mouths  of  the  con- 
verters. Soon  after  the  metal  was  introduced  into  a  converter,  it 
cracked  or  ate  into  the  clay  lining,  and  caused  great  chunks  of  it  to  fall 
into  the  hot  mass  and  to  splash  it  out  through  the  mouth.  When  a  con- 
verter was  charged  and  the  puncher  was  ready  to  turn  the  mouth  of  it 
up,  it  was  necessary  to  put  the  air  on  in  order  to  keep  the  hot  metal 
from  filling  the  twjwr  holes  so  that  there  would  be  no  blast  through  the 
mass,  but,  when  the  mouth  was  turned^  up  as  the  metal  flowed  over  the 
holes,  the  blast  blew  it  out  through  the  mouth  of  the  converter,  often 
far  across  the  building.  The  same  result  followed  the  turning  of  the 
mouth  down  for  the  air  cannot  be  taken  off  until  the  metal  has  receded 
from  the  holes. 

When  a  lining  of  a  converter  is  green  and  the  hot  metal  gets  in  con- 
tact with  the  moisture,  there  may  be  an  explosion  from  that  cause 
which  will  throw  the  metal  out,  but  when  the  mouth  of  the  charged 
converter  is  turned  down  and  the  air  is  shut  off,  and  the  metal  is  not 
moved,  there  is  no  danger  in  skimming  it  if  there  is  no  moisture  in 
the  lining  with  which  the  metal  ma^  come  in  contact.  The  plaintiflf 
testified  regarding  this  molten  mass  m  the  converter  as  follows : 

"I  have  seen  it  splash  out  and  boil  oat,  and  I  have  seen  it  blow  out  •  *  • 
Q.  Every  time  you  were  there  you  would  see  there  would  be  some  metal  blow- 
ing oat,  wouldn't  you?    A.  Yes,  sir. 

"Q.  You  never  saw  a  converter  while  you  were  on  duty  a  single  time  that 
you  were  there  that  some  ot  the  metal  did  not  blow  out  of  the  mouth?  A.  No, 
shr. 

'H).  It  would  blow  from  various  causes,  would  it  not?  A.  It  would  blow 
out  from  a  hundred  causes.    *    *    • 

"Q.  You  knew  It  would  blow  out  when  the  converters  were  green?  A.  Yes; 
when  the  air  is  on  and  off. 

"Q.  You  knew  it  would  blow  out  when  no  air  In  the  converter  too?  A-  Yes, 
sir. 

''Q.  You  knew  moisture  would  cause  the  metal  to  blow  out?    A.  Yes,  sir. 

•    •    * 

"Q.  You  knew  they  had  been  using  ashes?    A.  Yes,  sir. 

"Q.  You  knew  there  had  been  explosions?    A.  Yes,  sir. 

"Q.  And  that,  if  a  man  stood  right  in  front  there  and  an  explosion  occurred, 
be  would  get  hurt?  A.  I  know  if  he  stood  there,  and  an  explosion  occurred, 
he  would  get  hurt. 

"Q.  You  knew  that  since  they  were  using  ashes  there  that  there  had  been 
explosions,  and  you  went  and  told  him  (the  foreman)  about  it?  A.  Yes :  about 
this.    •    •    • 

"Q.  The  converters  were  occasionally  green,  were  they,  because  they  blew 
out,  as  you  say,  hundreds  of  times?    A.  Yes,  sir. 

"Q.  And  you  knew  they  were  green  at  times?    A  Yes,  sir. 

**Q.  That  is.  you  could  tell  when  the  explosion  occurred  that  they  were 
green?   A.  When  they  were  reported  green  and  brought  there  green. 
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"Q.  Sometimes  they  would  be  green  when  you  would  not  know  it?  A,  No. 
sir. 

"Q.  Would  there  be  when  you  would  know  it?  A.  There  might  have  been 
when  I  didn't  know  it. 

"Q.  And  then  it  would  be  possible  that  they  would  be  green  without  being 
reported  to  you?  A.  Yes,  sir;  possibly  being  green  without  being  reported 
to  me. 

"Q.  Sometimes  it  happens,  does  it  not,  that  the  clay  will  look  apparently 
dry,  and  still  be  green  underneath?    A.  I  suppose  it  does ;  yes. 

"Q.  You  knew  then  from  your  long  experience  there  that  converters  were 
being  used  that  were  green?    A.  Yes,  sir. 

**Q.  And  you  knew  what  the  consequence  was?    A.  Yes,  sir.    •    •    • 

"Q.  And  you  had  no  reason  to  believe  that  any  different  rule  had  been  fol- 
lowed with  respect  to  the  lining  of  this  tlian  had  been  followed  in  the  lining 
of  others?    A.  No,  sir. 

"Q.  In  fact,  you  knew  it  was  lined  in  the  same  way?  A.  As  near  as  I  knew 
anything  about  it 

*'Q.  The  same  men?    A.  Yes,  sir. 

"Q.  Blazzard  and  Newhold?    A.  Yes,  sir. 

"Q.  Working  right  there  with  you  within  a  few  feet  of  you?    A.  Yes,  sir. 

"Q.  And  so  far  as  you  could  observe  they  had  lined  tjiia  just  as  they  had 
lined  all  the  others?    A.  Yes,  sir. 

''Q.  And  this  had  been  set  there  Just  as  all  the  others  had  been  set  out?  A. 
Yes.  sir.    ♦    ♦    • 

"Q.  At  any  rate,  by  reason  of  your  long  experience  in  connection  with  con- 
verters and  taking  charge  of  them  and  using  them,  you  knew  that  explosions 
were  frequently  caused  there  by  reason  of  the  use  of  green  converters?  A.  Yes, 
sir.    ♦    ♦    ♦ 

"Q.  And,  of  course,  the  green  converters  where  you  had  seen  the  explosions, 
numerous  explosions,  which  enabled  you  to  testify  as  to  the  cause  of  the  ex- 
plosion, were  those  which  you  and  others  of  your  associates  there  were  using 
right  along  from  day  to  day  and  month  to  month  and  year  to  year,  weren't 
you?    A.  Yes,  sir. 

"Q.  And  yet  you  continued  to  work  there  knowing  the  fact  that  explosions 
would  occur?    A.  Yes,  sir. 

*'Q.  And  knowing  from  your  long  experience  there  what  causes  the  explo- 
sions?  A.  Yes,  sir. 

"Q.  Knowing  that  when  these  explosions — that  these  explosions  might  come 
at  any  time?    A.  Yes.  sir. 

"Q.  Knowing  that  they  came  from  moisture  in  the  converters?    A.  Yes,  sir. 

"Q.  Knowing  that  there  was  apt  to  be  moisture  in  the  converters  at  any 
time — that  is,  in  any  converter — ^from  your  long  experience  there?    A.  No,  sir. 

"Q.  You  said  half  a  dozen  times — ^pardon  me  for  recurring  to  it — that  there 
would  be  moisture  in  the  converters?    A.  Yes,  sir;  not  in  any  converter. 

"Q.  You  made  the  statement  before,  in  the  converters  which  you  were  using 
there?    A.  Yes,  sir. 

*'Q.  This  No.  4  converter  was  one  that  was  in  constant  use  there,  was  It 
not?    A.  Yes,  sir. 

"Q.  The  same  as  the  rest  of  them?    A.  Yes,  sir. 

"Q.  And  1  say  now,  knowing  the  fact  that  there  was  sometimes  moisture  In 
the  converters,  and  that  it  would  produce  explosions,  you  continued  to  work 
there?    A.  Yes,  sir. 

"Q.  And  you  knew  that  explosions  might  occur  at  any  time,  didn't  you?  A. 
Yes,  sir. 

"Q.  And  you  knew  that  if  you  stood  right  in  front  of  the  mouth  of  that  con- 
verter, under  those  circumstances,  you  would  be  burned?   A.  Yes,  sir. 

"Q.  And  you  didn't  quit?    A.  No,  sir." 

If  in  the  state  of  the  facts  and  the  testimony  which  has  now  been 
set  forth  the  defendant  was  guilty  of  any  negligence  in  this  case,  it 
consisted  in  the  use  of  the  gratings  with  the  coal  to  dry  the  converters. 
But  the  plaintiff  knew  that  the  defendant  had  been  using  these  gratings 
for  this  purpose  for  at  least  three  months.    He  had  been  using  and 
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subjecting  to  the  actual  test  of  trial  converters  dried  with  this  fuel. 
It  is  obvious  that  the  utmost  care  in  drying  and  in  inspection  would  be 
less  certain  to  determine  whether  or  not  this  fuel  was  drying  the  con- 
verters properly  than  the  actual  subjection  of  them  to  the  molten  metal 
which  their  linings  were  made  to  resist.  It  might  be  and  probably  was 
difficult,  if  not  impossible,  to  ascertain  in  every  'case  by  reasonable  care 
in  drying  and  inspecting- whether  or  not  a  converter  was  dried  suffi- 
ciently. But  the  charging  and  the  use  of  a  converter  determined  that 
issue  unerringly  in  every  case.  For  three  months  the  plaintiff  had  been 
subjecting  converters  dried  with  this  fuel  to  this  unerring  test,  and,  if 
the  fuel  failed  to  dry  them  properly,  he  knew  that  fact  better  than  the 
defendant  or  any  of  its  witnesses.  He  also  knew  that,  if  moisture  re- 
mained in  the  lining  of  a  converter  so  that  the  molten  metal  came  in 
contact  with  it,  there  might  be  an  explosion.  He  knew  that  there  had 
been  explosions  in  the  converters  while  the  mixed  fuel  was  used  to 
dry  them,  and  he  knew  that,  if  an  explosion  occurred  when  he  stood 
in  the  front  of  the  mouth  of  a  charged  converter,  he  would  be  injured. 
His  attention  had  been  called  especially  to  this  fuel  and  its  effect  two 
weeks  before,  for  he  testifies  that  he  then  told  the  foreman  that  the 
boys  were  afraid  that  the  ashes  did  not  thoroughly  dry  the  converters. 
The  foreman  assured  him  that  tibey  did.  He  made  no  complaint,  but 
continued  in  his  employment. 

While  it  is  the  duty  of  the  master  to  exercise  ordinary  care  to  pro- 
vide a  reasonably  sate  place  for  the  servant  to  work,  and  reasonably 
safe  appliances  for  him  to  use,  and  while,  unless  he  knows,  or  the  fact 
is  obvious,  that  this  duty  has  not  been  discharged  by  the  master,  he 
may  assume  that  it  has  been,  and  may  recover  for  any  injury  resulting 
from  the  master's  failure  to  discharge  it,  yet  he  assumes  all  the  ordi- 
nary risks  and  dangers  of  the  employment  upon  which  he  enters  and  in 
which  he  continues,  including  those  resulting  from  the  negligence  of 
his  master  which  are  known  to  and  appreciated  by  him,  and  those  which 
would  have  been  known  to  and  have  been  appreciated  by  a  person  of 
ordinary  prudence  and  care  in  his  situation.  Nor  can  a  servant  be 
heard  to  say  that  he  did  not  appreciate  or  realize  the  danger  when  the 
defect  or  negligence  was  obvious  and  the  dangers  would  have  been 
apparent  to  an  ordinarily  prudent  person  of  his  intelligence  in  his 
situation.  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  495,  601,  509, 
611,  61  C.  C.  A.  477,  483,  491,  493,  63  L.  R.  A.  651 ;  Glenmont  Lumber 
Co.  v.  Roy,  126  Fed.  624,  628,  61  C.  C.  A.  606,  610 ;  Lamson  v.  Ameri- 
can Axe  &  Tool  Co.,  177  Mass.  144, 145,  68  N.  E.  686,  83  Am.  St.  Rep. 
267 ;  Sullivan  v.  Simplex  Electrical  Co.,  178  Mass.  35,  39,  59  N.  E. 
645 ;  Chicago,  Milwaukee  &  St.  P.  Ry.  Co.  v.  Benton,  132  Fed.  460, 
462,  65  C.  C.  A.  660,  662;  Choctaw,  Oklahoma  &  Gulf  R.  R.  Co.  v. 
McDade,  191  U.  S.  64,  67,  68,  24  Sup.  Ct  24,  48  L.  Ed.  96;  Chicago 
Great  Western  Ry.  Co.  v.  Crotty,  141  Fed.  913,  915,  73  C.  C.  A.  147, 
149,  4  L.  R.  A.  (N.  S.)  832;  Burke  v.  Union  Coal  &  Coke  Co.,  157 
Fed.  178,  180,  181,  84  C.  C.  A.  626,  628,  629. 

If  the  defendant  was  guilty  of  causal  negligence  by  the  use  of  the 
mixed  fuel,  it  was  only  because  explosion  and  injury  were  the  nat- 
ural and  probable  consequences  thereof,  and  might  reasonably  have 
been  anticipated  therefrom.    If  it  was  the  duty  of  the  defendant  to  use 


Digitized  by  V:iOOQIC 


64  176  FBDBRAL  REPORTER. 

coal  alone  and  to  avoid  the  use  of  gratings  in  drying  the  converters,  the 
plaintiff  knew  that  the  company  had  failed  to  discharge  that  duty. 
And,  if  the  defendapt  might  have  reasonably  anticipated  and  could 
have  known  and  appreciated  the  risk  and  danger  of  the  use  of  this  fuel 
and  of  the  explosion  and  injury  therefrom,  much  more  must  the  plain- 
tiff have  known  and  appreciated  them ;  for,  in  view  of  his  knowledge  of 
the  use  of  the  fuel,  of  the  danger  from  the  moisture  in  the  linings  of 
the  converters,  and  of  his  continual  test  of  linings  dried  by  this  fuel 
for  three  months  by  their  actual  exposure  to  the  molten  metal,  these 
risks  and  dangers  were  far  more  obvious  to  him,  or  to  a  man  of  ordi- 
nary prudence  in  his  situation  than  to  one  in  the  situation  of  the  de- 
fendant, or  of  its  other  employes.  The  conclusion  is  that  the  evidence 
established  the  facts  that  the  plaintiff  knew  of  the  use  of  the  mixed 
fuel  by  the  defendant  to  dry  the  converters  and  knew  and  appreciated, 
and  therefore  assumed,  the  risk  and  danger  therefrom.  For  this  rea- 
son, the  court  erred  in  its  refusal  to  direct  a  verdict  for  the  defendant. 
It  is  unnecessary  to  consider  other  specifications  of  alleged  error  at  the 
trial,  and  the  judgment  below  must  be  reversed  and  the  case  must  be 
remanded  for  a  new  trial ;  and  it  is  so  ordered. 

RINER,  District  Judge,  dissents. 


JEWELL  y.  STATE  LIFE  INS.  CO.  OF  INDIANAPOLIS,  IND.  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  8,  1910.) 

No.  2,002. 

Equity  (§  360*)— Time  fob  Taking  Pboof&— Practick  in  Fedebal  Courts. 

Equity  rule  69  gives  a  party  to  a  suit  In  equity  in  a  federal  court,  on 
whose  pleading  an  issue  of  fact  is  Joined,  three  months  In  which  to  take 
evidence  In  support  of  the  allegations  so  put  in  issue ;  and  unless  such  right 
is  waived  it  is  error  for  the  court  to  hear  the  cause  and. enter  in  final  de- 
cree before  the  expiration  of  that  time. 

[Ed.  Note. — ^For  other  cases,  see  Equity,  Cent.  Dig.  f  779;  Dec  Dig.  | 
S60.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Florida. 

Bill  of  interpleader  by  the  State  Life  Insurance  Company  of  Indian- 
apolis, Ind.,  against  C.  D.  Frink,  Mrs.  C.  D.  Frink,  and  Jessie  M. 
Jewell.  Decree  awarding  the  fund  paid  into  court  by  complainant  to 
Mrs.  C.  D.  Frink,  and  defendant  Jessie  M.  Jewell  appeals.    Reversed. 

William  W.  Flournoy,  for  appellant. 

J.  W.  Kehoe  and  W.  R.  Chapman,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circui^t  Judges. 

PARDEE,  Circuit  Judge.  In  August,  1905,  the  State  Life  Insur- 
ance Company  of  Indianapolis,  Ind.,  issued  and  delivered  to  Eddie  M, 
Jewell  its  policy  of  life  insurance,  covering  the  life  of  said  Eddie  M. 
Jewell  in  the  amount  of  $5,000.    Mrs.  C.  D.  Frink,  a  sister  of  the  in- 

•For  other  cues  see  same  topic  ft  S  numbbb  in  Dec.  &  Am.  Diss.  1907  to  date»  ft  R^'r  Indexes 
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sured,  was  designated  as  the  beneficiary  in  said  policy  who  should  re- 
ceive the  said  sum  in  case  of  the  death  of  the  insured.  On  June  2, 
1906,  the  insured  died ;  the  policy  at  that  time  being  in  full  force  and 
eflfect  and  all  premiums  paid.  The  said  insured  was  unmarried  when 
the  said  policy  was 'issued;  but  on  June  2,  1906,  when  he  died,  he 
was  married,  and  Jessie  M.  Jewell,  appellant,  his  widow,  survives  him. 

The  appellees,  C.  D.  Frink  and  Mrs.  C.  D.  Frink,  contended  there 
had  been  np  change  of  beneficiary,  and  that  they  were  entitled  to  the 
amount  of  the  policy,  and  so  notified  the  insurance  company.  MVs. 
Jessie  M.  Jewell  contended  that  the  insured,  before  his  death,  changed 
the  beneficiary  from  his  sister,  Mrs.  C.  D.  Frink,  to  his  wife,  Mrs. 
Jessie  M.  Jewell,  and,  further,  that  if  by  the  proceedings  had  the 
beneficiary  was  not  actually  chanj^eci  on  the  books  of  the  company,  yet 
by  what  the  said  Eddie  M.  Jewell  did  and  attempted  to  do,  and  the 
notification  given  by  him  to  the  company,  the  said  beneficiary  was 
changed  in  justice  and  equity,  and  that  the  amount  of  the  policy  should 
be  paid  to  her.  In  pursuance  of  this  demand,  on  the  7th  day  of  Sep- 
tember, 1906,  the  said  Jessie  M.  Jewell  filed  in  the  chancery  court  of 
Geneva  county,  Ala.,  a  bill  of  complaint  against  the  insurance  com- 
pany and  said  Mrs.  Frink  for  the  purpose  of  enforcing  her  claim  and 
right  to  the  proceeds  of  said  policy  of  insurance.  Thereupon  the  in- 
surance company,  on  the  2d  day  of  November,  1907,  filed  its  bill  of 
interpleader  against  both  Mrs.  Frink  and  Mrs.  Jewell  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Florida.  To 
this  bill  both  the  defendants  named,  Mrs.  Frink  and  Mrs.  Jessie  M. 
Jewell,  entered  appearances. 

Mrs.  Frink  and  her  husband  on  the  6th  day  of  Januarys  1908,  filed 
a  demurrer  to  this  bill  of  interpleader.  Afterwards,  on  the  4th  day 
of  February,  1908,  the  complainant  on  leave  of  the  court  filed  an 
amendment  to  its  original  bill,  on  which  the  court  ordered  notice  to  be 
served  upon  counsel  for  the  parties  defendant  and  directed  them  to 
plead"  on  or  before  the  next  rule  day,  February,  1908.  On  February 
17,  1908,  Mr.  and  Mrs.  C.  D.  Frink  filed  an  answer,  asserting  their 
title  to  the  fund  in  controversy,  and  reciting  facts  tending  to  attack 
and  controvert  the  right  of  Mrs.  Jessie  M.  Jewell.  Afterwards,  on 
leave  of  the  court,  on  the  17th  day  of  March,  1909,  complainant  filed 
another  and  lengthy  amendment  to  the  original  bill  of  complaint, 
therein  setting  out  in  considerable  detail  the  several  contentions  of 
Mrs.  Frink  and  Mrs.  Jessie  M.  Jewell  as  to  their  rights  t9  receive  the 
amount  of  the  policy  issued  on  the  life  of  Eddie  M.  Jewell. 

Mrs.  C.  D.  Frink  followed  this  bill  with  an  answer  on  the  22d  day 
of  March,  1909,  objecting  and  protesting  against  the  defendant  Mrs. 
Jessie  M.  Jewell  being  permitted  to  file  any  answer  herein  for  certain 
reasons  given.  Thereupon  the  judge  caused  to  be  entered  an  order 
to  the  effect  that  Mrs.  Jessie  M.  Jewell  should  not  be  allowed  to  file 
an  answer  until  she  had  given  a  bond  for  costs  on  or  before  the  1st 
day  of  May  next  following.  On  the  14th  day  of  April,  1909,  Mrs. 
Jessie  M.  Jewell  filed  an  answer  to  the  bill  of  complaint,  therein, 
among  other  matters,  charging  that  the  said  Eddie  M.  Jewell  in  his 
lifetime  changed  the  beneficiary  in  the  policy  from  Mrs.  C.  D.  Frink 
to  Jessie  M.  Jewell,  which  change  was  made  in  writing,  signed  and 
176F.-« 
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executed  by  the  said  Eddie  M.  Jewell,  duly  attested  and  witnessed; 
that  the  same  was  duly  mailed  to  and  received  by  the  said  insurance 
company;  and  setting  forth  other  facts  and  circumstances  in  connec- 
tion with  the  alleged  change  of  beneficiary,  and  particularly  the  fol- 
lowing : 

"This  respondent,  further  answering,  says  that  on  the  26th  day  of  May,  1906, 
the  said  Eddie  M.  Jewell  was  shot,  and  lived  thereafter  until  the  2d  day  of 
June,  1906,  on  which  day  he  died;  that  from  the  date  upon  which  he  was 
shot  until  the  date  of  his  death  he  was  seriously  ill ;  that  during  his  said  ill- 
ness he  requested  that  the  said  policy  in  question  be  turned  over  to  his  wife, 
and  that  it  was  his  express  will  and  desire  that  she,  his  wife,  now  this  re- 
spondent, should  have  the  full  amount  of  the  proceeds  of  said  policy  in  the 
event  of  his-  death ;  that  during  the  time  of  his  said  illness  the  said  Mrs.  C.  D. 
Frink  stated  that  she  was  perfectly  willing  for  the  amount  of  said  policy  to 
be  turned  over  to  his  wife,  now  this  respondent;  that  the  said  Mrs.  O.  D. 
Frink  soon  after  his  death  often  said  that  she  was  glad  that  the  said  policy 
was  changed  and  left  to  be  paid  to  his  wife,  now  this  respondent,  for  the  rea- 
son, as  she,  the  said  Mrs.  C.  D.  Fi-ink,  stated,  that  she  (the  said  Mrs.  C.  D. 
Frink)  well  knew  that  she,  Mrs.  Jessie  M.  Jewell,  would  thereby  be  well  pro- 
vided for,  and  further  stated  that  under  no  circumstances  would  she  (Mrs.  C 
D.  Fl-ink)  In-terpose  claim  to  said  policy." 

On  the  27th  day  of  April,  the  complainant  filed  replications  to  the 
answers  of  Mrs.  Jessie  M.  Jewell  and  Mrs.  C.  D.  Frink  and  her  hus- 
band. On  the  5th  day  of  May,  Mr.  and  Mrs.  C.  D.  Frink  filed  a  paper 
styled  "a  replication"  to  the  answer  of  Mrs.  Jewell,  putting  the  same 
in  issue  as  to  facts.  On  the  4th  day  of  June,  1909,  counsel  for  C.  D. 
Frink  and  Mrs.  C.  D.  Frink  filed  a  notice,  directed  to  the  counsel  for 
Mrs.  Jessie  M.  Jewell,  that  on  Friday,  June  11th,  the  case  would  be 
called  up  for  fihal  hearing,  and  counsel  at  the  same  time  made  affidavit 
that  he  had  mailed  a  copy  of  said  notice  to  counsel  for  Mrs.  Jewell. 
On  the  29th  day  of  June  the  case  was  taken  up  for  final  hearing,  and 
thereupon  the  solicitor  for  Mrs.  C.  D.  Frink  filed  certain  exhibits  in 
support  of  the  claims  of  the  said  Mrs.  Frink,  and  the  court  decreed  as 
follows : 

"This  cause  coming  on  for  final  hearing  upon  bill  of  complaint,  and  answers 
and  amended  answers  by  the  defendants  C.  D.  Frink  and  Mrs.  C  D.  Frink,  and 
answers  and  amended  answers  by  the  defendant  Jessie  M.  Jewell,  and  upon 
replication  of  the  complainant  to  said  answers  and  amended  answers,  the 
court,  after  consideration  of  same,  and  after  argument  made  by  solicitor  far 
the  defendants  G.  D'.  Frink  and  Mrs.  Cw  D.  Frink,  it  appearing  that  due  and 
timely  notice  had  been  served  upon  the  defendant  Jessie  M.  Jewell,  and  her 
solicitor  of  record,  W.  W.  Flournoy,  of  this  hearing,  and  it  further  appearing 
that  this  court  had  heretofore  made  an  order  allowing  the  complainant  to  re- 
quire the  defendants  C.  D.  EYink  and  Mrs.  O.  D.  Frink  and  Jessie  M.  Jewell  to 
interplead,  and  that  the  complainant,  the  said  State  Life  Insurance  0>mpany. 
should  pay  into  the  registry  of  this  court  the  amount  due  upon  the  policy  of  in- 
surance, the  subject-matter  of  this  suit,  and  it  further  appearing  that  said 
.  complainant,  the  State  Life  Insurance  Company,  did  on  the  17th  day  of  March, 
1909,  pay  into  the  registry  of  this  court  the  sum  of  six  thousand  and  forty-four 
dollars  ($6,044),  (the  same  being  the  principal  and  interest  due  on  said  policy 
to  said  date,  the  court,  after  consideration  of  said  bill,  answers,  and  amended 
answers,  and  replication  thereto,  after  argument  on  behalf  of  the  solicitor  for 
the  defendants  C.  I).  Frink  and  Mrs.  C.  D.  Frink,  being  advised  of  its  opinion. 
It  is  hereby  ordered,  adjudged,  and  decreed:  First,  that  the  State  Life  Insur- 
ance Company,  the  complainant,  having  paid  tl^e  proceeds  of  the  policy  into  the 
registry  of  the  court,  as  per  order  of  this  court,  they,  the  said  State  Life  In- 
surance Company,  are  discharged  from  further  liability  to  any  of  the  parties 
to  this  suit ;  second,  that  the  defendant  Mrs.  C  D.  Frink,  the  beneficiary  named 
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4n  said  policy,  Is  entitled  to  the  proceeds  of  the  said  policy  of  Insurance ;  third, 
that  the  clerk  of  this  court  shall  pay  over  to  J.  W.  Kehoe,  solicitor  of  record 
for  the  defendants,  C.  D.  Frink  and  Mrs.  C.  D.  Frink,  the  full  sum  of  six 
thousand  and  forty-four  dollars  ($6,Q44),  less  the  costs  in  her  behalf  expended, 
and  take  his  receipt  therefor ;  fourth,  that  the  costs  of  these  proceedings  be  and 
they  are  hereby  taxed  against  the  defendants  C.  D.  Frink  and  his  wife,  Mrs. 
C.  D.  Frink.  Done  and  ordered  and  decreed  at  chambers,  in  the  city  of  Pensa- 
cola,  state  of  Florida,  on  this  the  29th  day  of  June,  1909. 

"Wm.  B.  Sheppard,  Judge." 

With  this  full  history  of  the  pleadings  and  proceedings,  it  is  ap- 
parent that  at  the  time  of  the  alleged  final  hearing  the  case,  while 
ready  for  a  decree  between  the  complainant  and  the  two  defendants, 
was  not  ripe  for  final  hearing  and  decree  between  the  contesting  de- 
fendants, unless,  indeed,  the  defendants  Frink  had  withdrawn  their 
replication  to  Mrs.  Jewell's  answer.  Mrs.  Jewell's  answer  sets  up 
facts  which  she  was  entitled  to  prove  and  have  the  benefit  of.  When 
it  was  put  at  issue  by  the  complainant  April  27,  1909,  and  the  contest- 
ing defendant  Frink  on  May  5,  1909,  Mrs.  Jewell  had  three  months 
thereafter  in  which  to  take  evidence  to  prove  the  facts  alleged  in  her 
answer.  Equity  rule  69.  This  time  does  not  appear  to  have  been 
waived. 

Counsel  for  appellees  Frink  contends  that  the  court  can  decree  the 
complainant's  right  to  interplead  and  the  claimant's  right  to  the  fund, 
at  the  same  time  citing  11  Enc.  PI.  &  Pr.  This  can  only  be  true  when 
the  case  is  ripe  for  hearing  and  decision.     See  11  Enc.  PI.  &  Pr.  473, 

Counsel  for  same  appellees  say  in  their  brief: 

"The  burden  of  the  proof  was  upon  Jessie  M.  Jewell,  the  interposing  claim- 
ant. She  offered  nothing  to  support  the  allegations  of  her  answer,  and  the 
allegations  of  her  answer,  even  had  they  been  supported  by  proof,  or  even 
taken  or  accepted  as  true,  were  not  sufficient  to  warrant  the  court  in  making 
a  decree  in  her  favor." 

The  last  part  of  this  excerpt  Jion  sequitur. 

The  decree  appealed  from  should  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  fix  a  reasonable  time  within  which  parties 
shall  take  their  evidence  and  thereafter  proceed  according  to  equity 
and  good  conscience. 

And  it  is  so  ordered 


QUINALTY  et  aL  v.  TEMPLE  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  15,  1910.) 

No.  1,881. 

Evidence  (|  106*)— Titub— Recitals  in  Deed— Evidence  or  Chabacteb  of 
Gbantob. 

In  an  action  of  trespass  to  try  title,  where  the  record  title  was  in 
plaintiffs'  ancestor,  and  defendants  claimed  through  a  deed  from  one 
since  deceased,  who  was  a  stranger  to  such  title,  but  whose  deed  recited 
that  the  land  had  been  conveyed  to  him  by  plaintiffs*  ancestor  by  deed 
of  a  certain  date,  evidence  of  the  general  good  character  and  reputation 
for  truth  and  veracity  of  such  grantor  is  not  admissible  in  support  of 

•For  other  cases  see  same  topic  A  §  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezea 
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BHch  redtal,  nor  Is  evidence  of  the  character  and  habits  of  plaintiffs'  an- 
cestor. 

[Ed.  Note. — For  other  cases,  see  EJvldence,  Cent.  Dig.  |  183;  Dec.  Dig. 
1 106.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

Action  by  Thomas  Quinalty  and  another  against  T.  L,  L.  Temple 
and  others.  Judgment  for  defendants,  and  plaintiflFs  bring  error.  Re- 
versed. 

Oliver  J.  Todd  and  John  Hamman,  for  plaintiffs  in  error. 
F.  D.  Minor  (Geo.  C.  Greer  and  Greer,  Minor  &  Miller,  on  the  brief), 
for  defendants  m  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  This  is  an  action  to  recover  1,107  acres 
of  land  situated  in  Sabine  county,  Tex.,  brought  in  the  court  below  by 
Thomas  Quinalty  and  Charles  Quinalty  against  T.  L.  L.  Temple  and 
others.  John  L.  Quinalty  obtained  title  to  the  land  from  the  Mexican 
government  in  1835,  and  he  died  about  the  year  1855.  The  plaintiffs 
were  proved  to  be  his  sons  and  only  heirs.  The  record  shows  that 
the  plaintiffs  are  entitled  to  recover  the  land,  if  it  was  owned  by  John 
L.  Quinalty  at  the  time  he  died.  The  case  turns  on  the  question 
whether  John  L.  Quinalty  died  seised  and  possessed  of  the  land. 

The  defendants  contend  that  he  parted  with  the  title  before  he  died. 
To  sustain  this  contention,  they  offered  a  deed  of  John  Forbes  to  D. 
C.  Barrett,  dated  February  17,  1837,  conveying  the  land  in  question. 
John  L.  Quinalty  is  not  a  party-  to  the  deed,  and,  standing  alone,  it 
had  no  effect  on  his  interest.  This  deed,  however,  contains  a  recital 
which,  if  true,  shows  that  Quinalty  had  conveyed  the  land  in  question 
to  Forbes.  The  recital  refers  to  the  land  as  "being  the  same  land 
which  he  [Forbes,  the  vendor]  purchased  of  John  S.  Quinalty  by  deed, 
bearing  date  October  7,  1836,  now  delivered  to  the  present  purchaser, 
who  hereby  acknowledges  the  receipt  thereof."  (The  variance  in  the 
initial  of  the  middle  name — ^**S"  for  an  "L" — was  treated. as  immate- 
rial.) This  deed  was  received  in  evidence,  and  the  recital  submitted 
to  the  jury  as  a  circumstance  to  be  considered  by  them  in  determining 
the  question  whether  or  not  Quinalty,  in  his  lifetime,  had  parted  with 
the  title.  And  the  learned  trial  judge  instructed  the  jury  that,  if  he 
had  not  parted  with  the  title,  the  plaintiffs  were  entitled  to  recover,  and 
added : 

"But,  if  you  believe  from  the  evidence  in  thiis  case,  taking  all  the  circum- 
stances into  consideration  as  a  whole  that  Quinalty  had  parted  with  his  title, 
your  verdict  will  be  for  the  defendants." 

The  question  submitted  to  the  jury,  therefore,  was  whether  the  re- 
cital in  the  deed  to  Barrett,  that  Quinalty  had  conveyed  the  land  to 
Forbes,  was  true  or  untrue.  Unless  the  jury  was  satisfied  of  its  truth, 
they  were  instructed  to  find  for  the  plaintiffs. 

The  defendants,  to  sustain  and  support  the  truth  of  tlie  recital,  were 
permitted  to  prove,  against  the  objection  and  exception  of  the  plain- 

*For  other  caaea  see  same  topic  &  9  numbbu  in  Dec.  -ft  Am.  Digs.  1907  to  date,  &  Rep*r  Indezea 
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tiffs,  that  John  Forbes,  who  conveyed  to  Barrett,  was  a  man  of  good 
reputation  "for  honesty  and  fairness  in  his  business  transactions,"  and 
that  the  witness  never  heard  "his  integrity  in  land  transactions  ques- 
tioned." Evidence  as  to  the  general  character  of  John  Forbes  was 
offered  and  received,  of  course,  on  the  theory  that  a  man  of  good  char- 
acter for  fairness  in  business  transactions  would  not  probably  repre- 
sent by  a  recital  in  a  paper  signed  by  him  that  the  land  had  been  con- 
veyed to  him,  when  it  had  not  been.  If,  as  a  witness  on  the  stand,  he 
had  testified  to  the  recited  facts,  the  same  argument  would  apply — 
that  his  statement  would  be  supported  and  strengthened  by  proof  of  his 
general  good  character  for  truth  and  veracity;  yet  it  is  well  settled 
that  evidence  of,  the  good  character  of  a  witness,  whose  character  has 
not  been  attacked,  is  not  admissible.  Until  an  attack  is  made  on  it,  the 
character  of  a  witness  is  not  in  question.  2  Wigmore  on  Evidence,  § 
1104.  The  same  is  true  as  to  the  character  of  a  defendant  in  a  civil 
suit,  where  the  nature  of  the  action  itself  does  not  involve  his  general 
character;  therefore  evidence  of  his  character  cannot  be  received  to 
contradict  an  imputation  of  dishonesty  or  fraud.  Smets  v.  Plunket,  1 
Strob.  (S.  C.)  372;  Roach  v.  Crume  (Tex.  Civ.  App.)  41  S.  W.  86; 
F)wler  v.  -Sitna  Fire  Ins.  Co.,  6  Cow.  (N.  Y.)  673,  16  Am.  Dec.  460; 
Gebhart  v.  Burkett,  57  Ind.  378,  26  Am.  Rep.  61 ;  Porter  v.  Seiler,  23 
Pa.  424,  62  Am.  Dec.  341 ;  McCowen  v.  Gulf,  C.  &  S.  F.  Ry.  Co.  (Tex. 
Civ.  App.)  73  S.  W.  46;  Timmony  v.  Burns  (Tex.  Civ.  App.)  42  S. 
W.  133 ;  Barton  v.  Thompson,  56  Iowa,  571,  9  N.  W.  899,  41  Am.  Rep. 
119;  Elliott  v.  Russell,  92  Ind.  626;  Gertz  v.  Fitchburg  R.  R.  Co.,  137 
Mass.  77,  60  Am.  Rep.  285. 

The  recital  of  an  alleged  fact  by  John  Forbes  in  a  deed  places  him, 
to  some  extent,  in  the  attitude  of  a  witness ;  it  is  a  written  statement 
made  by  him  which  is  in  evidence.  But,  if  we  consider  his  position 
analogous  to  that  of  a  witness,  his  evidence  could  not  be  bolstered  and 
supported,  no  attack  having  been  made  on  him,  by  proof  of  his  general 
good  character.  Forbes,  m  his  deed  to  Barrett,  in  which  the  recital 
IS  made,  warrants  the  title  conveyed  by  him.  To  that  extent,  he,  or 
his  estate,  he  being  dead,  may  have  an  interest  in  the  result  of  the  suit. 
This  makes  his  position  somewhat  analogous  to  that  of  a  party  to  the 
suit.  It  is  well  settled  that  a  party  to  a  civil  suit  cannot  offer  proof  of 
his  general  good  character,  it  not  being  attacked  or  directly  in  issue, 
even  to  rebut  an  imputation  of  dishonesty  or  fraud.  We  see  no  reason 
for  making  a  distinction  between  the  position  of  Forbes  and  that  of  a 
witness  or  a  party  to  the  suit.  The  reasons  for  rejecting  such  evidence 
are  equally  applicable  to  him  as  a  warranting  vendor  whose  recitals  of 
fact  are  in  evidence.  Evidence  of  character  in  such  cases  has  but  a 
remote  bearing  as  proof  to  show  that  the  act  in  question  has  or  has 
not  been  committed.  It  is  uncertain  in  its  nature,  because  true  charac- 
ter is  ascertained  with  difficulty,  and  those  who  are  called  to  testify  are 
reluctant  to  disparage  the  influential  and  often  too  willing  to  disparage 
one  under  a  cloud.  At  best,  such  evidence  is  a  mere  matter  of  opinion, 
and,  in  matters  of  opinion,  witnesses  are  apt  to  be  influenced  by  preju- 
dice or  partisanship,  of  which  they  may  be  unconscious,  or  by  the  opin- 
ions of  those  who  first  approach  them  on  the  subject.  The  introduc- 
tion of  such  evidence,  in  civil  cases,  to  bolster  the  character  of  parties 
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and  witnesses  who  have  not  been  impeached,  would  make  trials  intol- 
erably tedious  and  greatly  increase  the  expense  and  delay  of  litigation. 
The  rule  that  would  admit  evidence  of  the  good  character  of  the  writer 
of  the  deed  in  question  here  would  admit  it  as  to  the  writer  of  any 
paper  offered,  whose  statement  was  contested  by  other  proof  or  cir- 
cumstances. The  fact  that  a  witness  or  a  written  statement  in  evidence 
is  contradicted  by  other  evidence  in  the  case  does  not  put  the  veracity 
of  the  witness  or  the  writer  in  issue.  The  purpose  of  the  contradicting 
evidence  is  to  show  that  the  witness  or  writer  is  not  to  be  believed  in 
this  instance.  The  reason  why  he  is  not  to  be  believed  is  not  im- 
portant. It  may  be  his  forgetfulness  or  mistake,  or  that  he  is  de- 
ceived. The  disbelief  sought  to  be  produced  by  the  conflicting  evi- 
dence is  perfectly  consistent  with  an  admission  of  the  witness'  or  the 
writer's  general  good  character  for  veracity ;  and,  until  the  character 
of  the  witness  or  writer  is  assailed,  it  cannot  be  fortified  by  evidence. 
Gertz  V.  Fitchburg  R.  R.  Co.,  137  Mass.  77,  78,  50  Am.  Rep.  285; 
Tedens  v.  Schumers,  112  111.  263,  266. 

Against  the  objections  and  exceptions  of  the  plaintiffs,  the  defend- 
ants were  permitted  to  offer  evidence  to  show  the  character  and  habits 
of  John  L.  Quinalty,  the  ancestor  of  the  plaintiffs.  The  witnesses  tes- 
tified that  he  was  of  a  roving  disposition;  that  he  did  not  care  for 
anything ;  that  he  did  not  accumulate,  but  spent  as  fast  as  he  made ; 
that  he  ran  horses  across  the  river  to  avoid  paying  duty  on  same ;  that 
he  danced,  drank  whisky,  played  the  fiddle,  etc.  The  tendency  and 
purpose  of  the  evidence  was  to  show  that  he  was  thriftless  and  disso- 
lute. The  theory  upon  which  it  was  received  is  probably  best  shown 
by  an  excerpt  from  the  brief  of  the  learned  counsel  for  the  defendants 
in  error: 

"It  Is  believed  that  all  of  this  evidence  was  relevant  and  material,  the  ques- 
tion for  the  Jury  being:  Is  it  probable,  under  all  the  facts  and  circumstances  in 
evidence,  that  the  recital  of  John  Forbes  in  his  deed  to  D.  Cw  Barrett  as  trus- 
tee is  true?  Evidence  of  the  traits,  characteristics,  propensities,  habits,  and 
general  manner  of  life  of  Quinalty  was  very  material  and  relevant  upon  this 
issue." 

The  idea  intended  to  be  fixed  on  the  minds  of  the  jury  was  that  a 
man  like  Quinalty  would  not  have  held  the  title  to  the  land,  but  would 
have  sold  it.  To  adopt  the  words  of  the  Supreme  Court,  in  Xenia 
Bank  v.  Stewart,  114  U.  S.  224,  231,  5  Sup.  Ct.  845,  849,  29  h.  Ed.  101 : 

"The  evidence  offered  was  inadmissible,  because  too  remote  and  conjectural. 
The  law  requires  an  open  and  visible  connection  between  the  principal  and 
evidentiary  facts  and  the  deductions  from  them,  and  does  not  permit  a  deci- 
sion to  be  made  from  remote  inferences." 

In  Thompson  v.  Bowie,  4  Wall.  463,  18  L.  Ed.  423,  the  issue  was 
whether  certain  promissory  notes  were  given  for  a  gambling  debt,  and 
testimony  was  offered  to  prove  that  the  maker  of  the  notes  was,  on  the 
day  of  the  date  of  the  notes,  intoxicated,  and  that,  when  intoxicated,  he 
had  a  propensity  to  gamble.  The  judgment  of  the  Circuit  Court  was 
reversed  for  receiving  this  evidence! 

We  cannot  consent  to  the  view  that  the  traits,  characteristics,  pro- 
pensities, and  general  manner  of  life  of  Quinalty  were  material  and 
relevant  upon  fixe  issue  submitted  to  the  jury.    The  evidence  was  re- 
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mote  and  conjectural.  The  fact  that  he  drank  whisky  and  played  the 
fiddle  no  more  tends  to  prove  that  he  conveyed  the  land  to  John  Forbes 
than  proof  that  he  kept  sober  and  said  his  prayers  would  prove  that  he 
did  not  convey  it. 

^  We  are  of  opinion  that  the  trial  court  erred  in  overruling  the  objec- 
tions to  the  evidence. , 

We  express  no  opinion  on  other  questions  argued  by  counsel,  as 
they  may  not  be  again  presented  in  the  same  aspect. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


CHICAGO,  R.  I.  &  P.  BY,  OO.  ▼.  HALE. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Fehruary  1^  1910.) 

No.  3,003. 

(SyUahus  hy  tJie  Court,) 

1.  Evidence  (JJ  471,  608*)— Expert  and  Opinion  Testimont— Test  ow  Admis- 

bibilitt. 

The  general  rule  is  that  witnesses  must  state  facts,  and  may  not  state 
their  opinions. 

There  Is  an  exception  to  this  rule  to  the  effect  that  the  opinions  of  wit- 
nesses who  possess  peculiar  skill  or  knowledge  may  he  received  when  the 
f aet«  are  such  that  persons  without  such  skill  or  knowledge  are  likely  to 
prove  Incapable  of  forming  a  correct  Judgment  relative  to  the  matter  In 
hand  without  such  opinions. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  S|  214^2151,  2311 ; 
Dec.  Dig.  n  471,  50a*] 

2.  Dakageb   (8    173*) — Pebsonal   Injury— Evidence    op   Eabninos   Admis- 

aiBLE— Pboftts  of  Labor  and  Capital  Combined  Inadkissible. 

In  an  action  for  damages  for  personal  Injury,  the  profits  of  a  business 
enterprise  In  which  are  comhlned  capital  and  labor  do  not  constitute  a 
sound  basis  for  estimating  the  earning  capacity  of  him  who  furnishes  the 
labor. 

But  one  whose  earnings  are  derived  from  the  use  of  his  labor,  skill,  or 
knowledge  without  the  use  of  substantial  capital  may  prove  the  amount 
of  such  earnings  at  and  for  a  reasonable  time  before  the  occasion  of  his 
wrongful  injury  and  the  decrease  thereof  caused  by  the  Injury. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  S§  490-4d2:  Dec* 
Dig.  S  173.*] 

t,  Bailboads  (S  282*>— Personal  Injury— Facts— Conclusion. 

EL  made  a  contract  with  a  railroad  company  to  load  cars  with  gravel  In 
a  gravel  pit.  The  railroad  company  placed  the  empty  cars  on  a  spur  which 
extended  down  Into  the  gravel  pit  on  an  Inclined  plane.  H.  examined  the 
brake  upon  one  of  them,  and  It  appeared  to  be  sound,  and  he  then  under* 
took  to  lower  two  of  them  into  the  pit  by  the  use  of  the  brake.  The  brake 
was  so  Inefficient  that  it  did  not  retard  the  cars  at  all  and  he  was  in- 
jured. 

^eldt  there  was  no  error  in  the  refusal  of  the  court  to  Instruct  the  Jury 
for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Dec.  Dig.  S  282.*] 
*For  oUxer  casM  see  same  topic  &  8  numbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  4  Rep>  Indexes 
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4.  Appeal  and  Error  (|  273*)— Ciiabgk— Good  in  Part— Gbnkbai.  ExcEPiiozf 

FUTILB. 

A  general  exception  which  specifies  no  ground  to  a  charge  or  a  portion 
of  a  charge  to  a  Jury  that  embodies  several  propositions  of  law  Is  futile  if 
any  of  the  propositions  are  sound. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §S  1620- 
1622;  Dec.  Dig.  §  273  ;♦  Trial,  Cent.  Dig.  S  689.] 

5.  Trial  (§  261*)— Refusal  of  Request  Containing  Sound  and  Unsound 

Propositions. 

Where  a  request  for  an  instruction  contains  several  propositions  of  law, 
any  one  of  which  is  unsound,  it  is  not  error  to  refuse  It 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §{  660,  671,  675;  Dec. 
Dig.  §  261.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Oklahoma. 

Action  by  John  R.  Hale  against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

M.  A.  Low,  C.  O.  Blake,  H.,  B.  Low,  and  W.  C.  Stevens,  on  the 
brief  for  plaintiff  in  error. 

R.  N.  McConnell  and  B.  M.  Parmenter,  on  the  brief  for  defendant  in 
error. 

JBefore  SANBORN  and  ADAMS,  Circuit  Judges,  and  McPHER- 
SON,  District  Judge. 

SANBORN,  Circuit  Judge.  The  plaintiff  below,  John  R.  Hale, 
made  a  written  agreement  with  the  Chicago,  Rock  Island  &  Pacific 
'  Railway  Company  to  load  gravel  into  its  cars  at  certain  traps  on  a  spur 
track  which  extended  down  into  its  gravel  pits  near  Lawton,  in  the 
state  of  Oklahoma,  for  16  cents  per  cubic  yard.  The  spur  connected 
with  the  main  track,  and  ran  down  into  the  gravel  pits  upon  an  in- 
clined plane  a  distance  of  about  1,200  feet.  In  these  pits  there  were 
traps  for  loading  the  cars.  The  practice  of  the  railroad  company  was 
to  set  several  empty  cars  on  the  spur  track  upon  the  brink  of  the  pits 
so  that  the  plaintiff  could  let  them  down  to  the  traps  from  time  to  time 
as  he  wanted  to  load  them  without  the  use  of  an  engine.  When  the 
loading  of  a  car  was  about  completed  at  one  of  the  traps  on  the  27th 
day  of  September,  1905,  the  plaintiff  went  up  to  the  place  where*  there 
were  10  or  12  empty  cars  upon  the  spur  track  for  the  purpose  of  letting 
some  of  them  down  the  inclined  plane,  a  distance  of  about  100  feet, 
to  the  trap  that  he  might  load  them.  He  found  a  large  heavy  car  with 
a  brake  that  upon  careful  examination  appeared  to  be  good  and  a  small 
car  just  back  of  it  whose  brake  staff  was  broken.  He  separated  these 
cars  from  those  behind  them,  mounted  the  larger  car,  started  the  two 
cars  down  the  incline,  and  then  by  the  use  of  a  stick  and  with  his  hanJs 
he  tried  in  vain  to  retard  and  control  their  motion  down  the  hill,  and 
the  forward  car  struck  the  loaded  car  with  such  violence  that  it  threw 
him  against  a  timber,  and  seriously  injured  him.  He  brought  an 
action  against  the  railway  company,  and  recovered  a  judgment  which 
this  writ  was  sued  out  to  reverse. 

•For  otber  cases  see  same  topic  &  S  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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The  plaintiff  testified  that  he  had  been  working  at  the  gravel  pits 
letting  down  cars  as  occasion  required  for  two  months;  that  he  had 
safely  lowered  two  cars  down  the  spur  track  before  this  occasion  where 
he  had  one  good  brake  and  one  that  was  useless.  It  is  specified  as. 
error  that,  after  the  plaintiff  had  given  this  testimony,  the  court  permit- 
ted him  to  make  the  following  answer  over  the  objections  of  the  de- 
fendant that  his  testimony  was  incompetent,  immaterial,  irrelevant, 
that  no  proper  foundation  was  laid  for  it,  and  that  the  question  called 
for  the  conclusion  of  the  witness : 

"Q.  I  -will  ask  you  now  whether  based  on  your  experience  and  observation 
there  at  the  gravel  bed  two  cars  could  be  handled  safely  down  that  incline 
when  one  brake  was  a  good  one  and  the  brake  on  the  other  car  was  a  bad  one? 

"A.  Yes,  sir ;  we  took  one  good  car  and  handled  a  bad  one,  let  two  down  at 
once." 

The  general  rule  is  that  witnesses  must  testify  to  the  facts  within 
their  knowledge,  and  that  they  may  not  state  their  opinions.  But  there 
is  a  well-established  exception  to  this  rule  to  the  effect  that  the  opin- 
ions of  witnesses  who  possess  peculiar  skill  or  knowledge  may  be  re- 
ceived when  the  facts  are  such  that  persons  without  such  skill  or 
knowledge,  and  presumptively  the  jurors,  are  likely  to  prove  incapable 
of  forming  a  correct  judgment  relative  to  the  matter  in  hand  without 
the  aid  of  such  opinions.  Chicago  Great  Western  Ry.  Co.  v.  Price, 
97  Fed.  423,  426,  38  C.  C.  A.  239,  242 ;  Lake  v.  Shenango  Furnace 
Company,  160  Fed.  887,  894,  88  C.  C.  A.  69,  76 ;  United  States  Smelt- 
ing Co.  V.  Parry,  166  Fed.  407,  411,  92  C.  C.  A.  159, 163.  The  jurors  in 
this  case  who  were  undoubtedly  without  the  special  knowledge  which 
the  witness  had  of  the  g^ade  of  the  spur  track  and  of  the  operation  of 
two  cars  down  the  incline  with  a  single  brake  were  incapable  of  form- 
ing a  correct  judgment  whether  or  not  such  a  method  of  operation  was 
reasonably  safe  while  the  experience  and  knowledge  of  the  plaintiff 
enabled  him  to  do  so.  His  opinion,  therefore,  fell  under  the  exception 
to  the  rule,  and  it  was  properly  received  in  evidence. 

He  testified  that  he  resided  on  a  farm  at  the  time  of  the  accident; 
that  for  three  years  before  it  he  had  not  been  in  any  business  particu- 
larly; that  he  had  been  looking  after  the  work  of  loading  the  cars  for 
the  railroad  company  in  their  gravel  pits  at  this  place  for  about  two 
months ;  that,  when  he  was  short  a  man,  it  was  his  habit  to  operate  a 
wheeler  or  to  do  any  work  that  it  was  necessary  to  have  done ;  that  he 
had  been  engaged  in  contracting  with  various  parties  for  the  perform- 
ance of  work  for  about  20  years ;  and  that  he  had  worked  with  and  in 
the  place  of  his  men  in  the  same  way  during  that  time  that  he  was 
doing  when  he  was  engaged  in  the  performance  of  this  contract.  It  is 
specified  as  error  that  in  this  state  of  the  record  the  court  permitted 
the  witness  over  the  objections  of  the  defendant  to  answer  these  ques- 
tions : 

"Q.  I  win  ask  you  if  yon  know  what  was  your  fair  and  average  earning 
capacity  on  the  25th  day  of  Septeniber,  1905,  and  just  prior  thereto?  (Objected 
to  as  incompetent,  irrelevant,  immaterial,  calling  for  conclusion  of  witness, 
not  proper  element  of  damages.)  •  •  ♦  A.  Yes,  sir ;  I  know.  ♦  •  •  Q.  I 
will  ask  you  to  state  to  the  jury  what  you  were  earning.  (Objected  to  as  in- 
competent, irrelevant,  immaterial,  not  proper  measure  of  damages,  calling  for 
conduBlon,  speculative.)    ♦-  •    •    A.  About  $12  a  day." 
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The  admission  of  this  testimony  is  assailed  in  argument  in  the  light 
of  the  facts  which  were  subsequently  proved  at  the  trial  that  the  plain- 
tiff had  in  his  employment  16  men  whom  he  paid  $1.75  per  day,  and 
.4  or  6  teams  that  cost  him  $3  per  day,  and  2  teams  of  his  own,  and 
counsel  invoke  the  conceded  rule  that  the  profits  of  a  business  enter- 
prise combining  capital  and  labor  do  not  constitute  a  legitimate  basis 
for  estimating  the  earning  power  of  one  personally  contributing  the 
element  of  labor  where  he  has  been  wrongfully  injured  so  as  to  be 
unable  as  usual  to  furnish  that  element.  Boston  &  Albany  R.  R.  Co. 
V.  O'Reilly,  158  U.  S.  334,  336, 15  Sup.  Ct  880,  39  L.  Ed,  1006 ;  Leeds 
V.  Metropolitan  Gaslight  Co.,  90  N.  Y.  26,  29 ;  Masterton  v.  Mt.  Ver- 
non, 58  N.  Y.  391,  396 ;  Johnson  v.  Manhattan  Railway  Company,  62 
Hun,  111,  114,  4  N.  Y.  Supp.  848 ;  Bierbach  v.  Goodyear  Rubber  Com- 
pany, 54  Wis.  208,  211, 11  N.  W.  514,  41  Am.  Rep.  19. 

But  the  ruling  of  the  court  must  be  judged  by  the  state  of  the  record 
when  it  was  made.  At  that  time  there  was  no  evidence  before  the 
court  that  the  plaintiff  had  combined  any  substantial  capital  with  his 
labor  in  loading  the  cars.  The  contract  that  he  was  engaged  in  per- 
forming and  the  fact  that  other  workmen  were  assisting  him  were  the 
only  pertinent  facts  in  the  record,  and  the  case  as  it  then  stood  fell 
fairly  within  the  rule  that  one  whose  earnings  are  derived  from  his 
labor,  skill,  or  knowledge,  without  the  use  of  substantial  capital,  may 
prove  the  amount  of  those  earnings  at  and  for  a  reasonable  time  ante- 
rior to  the  occasion  of  his  wrongful  injury  and  the  decrease  of  these 
earnings  necessarily  effected  by  the  injury.  Ehrgott  v.  Mayor,  96  N. 
Y.  264,  276y  48  Am.  Rep.  622 ;  Winter  v.  Central  Iowa  Railway  Co., 
80  Iowa,  443,  45  N.  W.  737,  738 ;  Walker  v.  Erie  Railway  Co.,  63 
Barb.  (N.  Y.)  260,  265 ;  Finken  v.  Elm  City  Brass  Co.,  73  Conn.  423, 
47  Atl.  670,  671.  There  was  no  error  in  the  ruling  of  the  court  here 
challenged.  Counsel  insist  that  the  refusal  of  the  court  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant  was  error:  (1)  Because  the 
plaintiff  agreed  in  the  written  contract  to  hold  the  defendant  harmless 
from  all  damages  caused  by  injuries  growing  out  of  the  negligence  of 
the  defendant  or  its  servants,  but  a  careful  reading  of  the  contract  has 
convinced  that  the  agreement  of  indemnitv  which  it  contains  was  lim- 
ited and  was  intended  to  be  restricted  to  damages  from  injuries  to  the 
officers,  agents,  and  servants  of  the  plaintiff,  and  that  it  did  not  extend 
to  damages  from  injuries  to  him.  (2)  Because  the  defective  brake  was 
not  the  proximate  cause,  and  the  act  of  the  plaintiff  in  attempting  to 
lower  two  cars  with  one  brake  was  the  intervening  independent  cause 
of  the  injury,  but  there  was  evidence  that  these  cars  were  empty,  that 
two  cars  previously  had  been  lowered  into  the  gravel  pit  safely  with 
one  brake,  and  that  the  brake  in  question  was  so  defective  that  it  had 
no  effect  whatever  to  retard  the  cars  so  that  its  defect  would  have  been 
equally  futile  if  the  plaintiff  had  lowered  but  one  car  with  it.  (3)  Be- 
cause the  injury  could  not  have  been  reasonably  anticipated  from  the 
defective  brake,  but  the  plaintiff  had  contracted  to  load  the  cars  in  the 
pit  and  the  defendant  had  agreed  to  furnish  them.  It  placed  them, 
not  at  the  traps  in  the  pit,  but  above  upon  the  spur  track,  whence  it 
knew  that  the  plaintiff  must  lower  them  by  hand,  and  that  he  would 
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naturally  lower  them  by  the  use  of  the  brakes  upon  them,  which  when 
in  proper  condition  were  safe  and  effective  for  this  purpose.  The  duty 
of  reasonable  inspection  and  test  of  these  brakes  to  learn  whether  thejr 
were  in  proper  condition  for  such  work  was  upon  the  company,  for  it 
agreed  to  furnish  the  cars  for  this  purpose.  There  was  substantial 
evidence  that  an  inspection  and  test  of  this  brake  when  the  car  was 
moving  would  have  disclosed  the  hidden  defect  which  caused  the  in- 
jury, and  the  natural  and  probable  effect  of  placing  a  car  on  the  brink 
of  this  pit  with  a  brake  apparently  sound,  but  actually  useless,  was 
injury  to  him  who  attempted  to  lower  the  car  to  the  trap  for  the  pur- 
pose of  loading  it.  (4)  Because  the  uncontradicted  evidence  is  alleged 
to  be  that  the  plaintiff  was  guilty  of  negligence  which  contributed  to  his 
injury,  but  the  record  fails  to  sustain  this  averment.  It  contains  evi- 
dence that  the  plaintiff  examined  the  brake  with  reasonable  care  before 
he  started  the  car,  and  that  it  had  the  appearance  of  a  safe  and  efficient 
instrument.  The  motion  to  direct  the  verdict  for  the  defendant  was 
therefore  properly  denied. 

Several  excerpts  from  the  charge  of  the  court  and  several  refusals 
to  give  requested  instructions  are  specified  as  error.  But  the  charge 
covers  eight  printed  pages  of  the  transcript,  and  the  only  exception  to 
it  is  in  these  words : 

"To  the  giving  of  the  charge  as  given  by  the  court  and  to  each  and  every 
part  thereof  the  defendant  objects  and  excepts." 

Many  soimd  and  pertinent  propositions  of  law  and  statements  of 
fact  are  contained  in  the  charge  and  a  general  exception  which  specifies 
no  ground  to  a  charge  or  a  portion  of  a  charge  to  a  jury  which  em- 
bodies several  propositions  of  law  is  futile  if  any  of  the  propositions 
are  sound.  .St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Spencer,  71  Fed.  93,  95, 18 
C.  C.  A.  114, 116;  Union  Pacific  R.  Co.  v.  Thomas,  152  Fed.  365,  372, 
81  C.  C  A.  491,  498. 

The  defendant  made  a  single  request  that  the  court  give  nine  sep- 
arate instructions  which  cover  three  printed  pages  of  the  record.  The 
court  denied  that  request,  and  the  defendant  objected  and  excepted  to 
that  denial.  This  exception  was  futile  because  one  of  the  nine  requests 
was  that  the  court  should  instruct  the  jury  to  return  a  verdict  for  the 
defendant,  and  this  request  was  unsound.  Where  a  request  for  an  in- 
struction contains  two  or  more  propositions  of  law,  one  of  which  is 
unsound,  there  is  no  error  in  the  refusal  to  grant  it.  United  States  v. 
Hough,  103  U.  S.  71,  72,  73,  26  L.  Ed.  305 ;  Monarch  Cycle  Co.  v. 
Royer  Wheel  Co.,  44  C.  C.  A.  523,  626,  105  Fed.  324,  328 ;  Chicago 
Great  Western  Ry.  Co.  v.  Roddy,  131  Fed.  712,  718,  65  C.  C.  A.  470, 
476. 

The  judgment  below  must  be  affirmed ;  and  it  is  so  ordered. 
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FRIES-BRBSLIN  GO.  r.  BER<GEN  et  aL 
(Circnit  ODurt  of  Appeals,  Third  Circuit    November  29.  1909.) 

11.  INSUBANCE  (I  1<H*)— BBOKBB&— DDTISS  AND  LIABILITIES  TO  PBINCIPAL-'AII* 

HON  FOE  Negligence. 

Plaintiff,  a  mauufactnring  oompauy,  employed  defendants,  who  were  in- 
surance brokers,  to  secure  good  Insurance  on  its  property,  and  they  acted 
under  such  employment  for  several  years,  renewing  the  insurance  from 
time  to  time,  and  retaining  the  policies  in  their  possession.  During  such 
time  the  president  of  plaintiff  called  upon  them  and  stated  that  the  comr 
pany  had  given  a  mortgage  on  its  entire  plant,  and  desired  the  policies 
to  talie  to  the  attorney  for  the  mortgagee  for  the  purpose  of  having  an  in- 
dorsement thereon  making  the  loss,  if  any,  payable  to  the  mortgagee  as  his 
interest  might  appear.  They  were  so  indorsed  and  returned  to  defend- 
ants ;  no  objection  being  made  by  the  attorney  to  their  form.  liater  the 
president  again  told  defendants  that  plaintiff  had  made  another  mort- 
gage "of  the  same  kind."  The  policies  were  of  the  standard  form,  con- 
taining a  provision  that  they  should  be  void  if  the  subject  of  insurance 
was  personal  property  and  it  should  become  incumbered  by  chattel  mort- 
gage. lfeZd,'that  there  was  nothing  In  plaintiff's  communication  to  de- 
fendants to  advise  them  that  the  mortgages  covered  personal  property,  so 
as  to  affect  the  validity  of  the  policies,  especially  as  they  were  accepted 
without  objection  by  the  mortgagee's  attorney,  and  that  defendants  were 
under  no  duty  to  examine  the  records,  and  were  not  chargeable  with  neg- 
ligence in  permitting  the  policies  to  stand  or  renewing  the  same  when  they 
expired. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  179 ;  Dec  Di& 
I  104.*] 

2.  INSUBANCS  (1 104*)— Bbokers— Duties  and  Liabilities  to  Principal. 

Insurance  brokers,  employed  by  an  owner  of  property  to  effect  insur- 
ance thereon,  which  they  do,  the  policies  being  of  usual  and  standard  form, 
are  under  no  duty  to  inform  the  Insured  as  to  the  provisions  and  condi- 
tions of  the  written  policies  unless  requested ;  but  it  devolves  upon  the  la- 
Bured  to  inform  himself  in  respect  to  the  terms  of  the  contracts. 

[Ed.  Note. — ^For  other  cases»  see  Insurance,  Cent  Dig.  |  179;  Dec.  Dig. 
I  104.*] 

8.  Courts  (8  354*)— Federal  Courts— Conpormitt  to  State  Practice. 

The  procedure  prescribed  by  the  Pennsylvania  practice  act  of  April  22, 
1905  (P.  L.  286),  giving  a  party  requesting  binding  instructions,  which  have 
been  refused,  or  the  point  reserved,  the  right  to  "move  the  court  to  have 
all  the  evidence  taken  upon  the  trial  duly  certified  and  filed,  so  as  to  be- 
come a  part  of  the  record,  and  for  Judgment  non  obstante  veredicto  upon 
the  whole  record,"  is  adaptable  to  the  federal  courts,  and  one  which  the 
conformity  statute  (Rev.  St  S  914  [U.  S.  Comp.  St  1901,  p.  684])  requires 
Circuit  Courts  within  the  state  to  follow. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  984 ;  Dec.  Dig.  | 
854.* 

Conformity  of  practice  in  common-law  actions  to  that  of  state  court,  see 
notes  to  O'Connell  v.  Reed,  5  C  C.  A.  594 ;  Nederland  Life  Ins.  Co.  v.  Hall, 
27  C.  a  A.  392.] 

In  Error  to  the  Circuit  Conrt  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Action  by  the  Fries-Breslin  Company  against  William  Bergen  and 
John  A.  Snyder.  Judgment  for  defendants  (168  Fed.  360),  and  plain- 
tiif  brings  error.    Affirmed. 

•For  oUicr  casM  m«  Mm*  topic  A  8  nuicbsb  in  D«c.  4  Am.  Digs.  1907  to  datOb  *  B^'r  Indtsst 
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Graham  C.  Woodward,  Roger  Foster,  and  Moses  JafFe,  for  plaintiflf 
in  error. 

Frank  R.  Shattuck  and  Alex.  Simpson,  Jr.,  for  defendant  in  error. 

Before  GRAY,  BUFFINGTON,  and  LANNING,  Circuit  Judges. 

GRAY,  Circuit  Judge.  Suit  in  the  court  below  was  brought  by  the 
plaintiff  in  error,  a  corporation  of  the  state  of  New  Jersey,  against  the 
defendants,  citizens  of  the  state  of  Pennsylvania,  to  recover  damages 
alleged  to  have  been  incurred  by  reason  of  defendants'  negligence  iji 
the  performance  of  their  undertaking  with  the  plaintiff  to  keep  its  prop* 
erty  safely  insured.  The  case  was  submitted  to  the  jury,  and  resulted 
in  a  verdict  in  favor  of  the  plaintiff.  At  the  close  of  the  evidence,  the 
defendants  requested  the  court  to  charge  the  jury  that  the  verdict  must 
be  for  the  defendants.  This  was  refused  by  the  court,  and,  after  the 
verdict,  under  the  Pennsylvania  practice  act  of  1905  (P.  L.  286),  the 
defendants  requested  the  court  to  have  all  evidence  taken  upon  the  trial 
duly  certified  and  filed,  so  as  to  become  part  of  the  record  and  moved 
for  judgment  non  obstante  veredicto.  This  motion  was  granted  by  the 
court  below  and  judgment  accordingly  entered  for  the  defendants,  not- 
withstanding the  verdict.  To  this  judgment  this  writ  of  error  has  been 
sued  out  by  the  plaintiff  below. 

From  the  evidence  certified  in  the  record,  it  appears  that,  some  years 
prior  to  October  3,  1904,  the  date  of  the  fire  in  question,  John  N.  Car- 
roll, president  of  the  plaintiff  company,  which  was  engaged  in  the  man- 
ufacture of  rugs  in  the  city  of  Camden,  in  the  state  of  New  Jersey, 
on  behalf  of  said  company  employed  the  defendants,  as  insurance  brok- 
ers, to  place  insurance  upon  the  buildings,  fixtures  of  said  company 
there  situate,  and  upon  its  rugs  and  yarns,  and  other  materials  of  manu- 
facture. The  amount  of  this  insurance  at  first  was  about  $100,000, 
but  there  was  thereafter  an  increase  in  the  insurance  to  about  $300,000, 
which  was  supposed  to  be  outstanding  when  the  fire  occurred.  The 
policies  taken  out  by  the  defendants  pursuant  to  their  instructions, 
which  seem  to  have  been,  according  to  the  witness  Carroll,  simply  *'to 
get  us  good  insurance  and  at  the  test  rate  they  could  get,"  were  kept 
by  the  defendant,  presumably  pursuant  to  an  understanding  to  that 
effect  on  the  part  of  the  plaintiff,  and  were  renewed  or  changed  from 
time  to  time,  as  occasion  required.  The  amount  of  premiums  of  about 
$3,000  was  paid  in  checks  or  notes  to  the  order  of  the  defendant,  Ber- 
gen. The  poHcies  were  issued  by  many  companies,  and  were  all  of 
what  is  known  as  the  standard  form  usecj  in  Pennsylvania  and  New 
Jersey,  and  contained  the  following  clause  required  by  that  form : 

*Thi8  entire  poUcy,  unless  otherwise  provided  by  agreement  Indorsed  thereon 
or  added  thereto,  shall  be  void  •  •  ♦  If  the  subject  of  Insurance  be  personal 
property  and  be  or  become  Incumbered  by  chattel  mortgage." 

So  far  as  appears  from  the  record,  at  the  time  defendants  were  so 
employed  by  the  plaintiff  in  1893,  and  thereafter  until  April,  1902, 
about  two  years  before  the  fire  in  question,  there  was  no  mortgage 
upon  either  its  real  or  personal  property.  Somewhere  about  the  last 
mentioned  date,  it  appears  by  the  testimony  of  Carroll,  president  of 
the  plaintiff  company,  that  he  went  to  the  disf endants'  office  and  told 
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them  that  they  "had  placed  a  mortgage  on  the  place;  that  they  had 
placed  a  mortgage  of  $50,000  on  the  entire  plant" ;  that  he  came  for 
the  purpose  of  getting  the  policies  and  taking  them  over  to  the  attor- 
ney of  a  certain  Mr.  Fitzgerald,  the  mortgagee,  for  the  purpose  of 
having  indorsed  thereon,  that  "loss,  if  any,  would  be  payable  to  said 
mortgagee  as  his  interest  might  appear."  A  little  more  than  a  year 
thereafter  when  his  second  mortgage  was  made,  he  told  the  defendants 
that  they  "had  placed  another  mortgage,  the  same  as  the  first  one  but 
that  the  mortgagee  did  not  want  any  policy.  They  said  that  was  all 
right."  The  two  defendants  whose  offices  were  in  Philadelphia,  also 
testified  as  follows:  One  of  the  defendants,  Snyder,  in  reply  to  the 
question,  "What  knowledge  had  you  of  the  character  of  the  Wilson 
Fitzgerald  mortgage  which  has  been  here  referred  to  ?"    answered : 

"The  statement  of  Mr.  Carroll,  that  he  had  placed  a  mortgage  of  $50,000  on 
the  property  at  Camden.  Q.  Did  he  state  what  was  the  character  of  the  mort- 
gage? A.  No.  sir.  Q.  When  did  you  first  learn  that  the  Wilson  Fitzgerald 
mortgage  covered  other  than  the  buildings  and  machinery  in  the  buildings? 
A.  At  a  meeting  of  the  adjusters  after  the  fire." 

He  further  testifies  that  the  only  information  that  he  had  in  regard  to 
this  mortgage  was  that  "Mr.  Carroll  came  to  our  office  and  stated  that 
a  mortgage  had  been  placed  upon  the  property  and  he  wanted  the  poli- 
cies to  take  over  to  the  attorney's  office  (in  New  Jersey)  representing 
the  mortgagee" ;  that  he  got  them  and  took  them  over  himself ;  that 
they  were  afterward  brought  back,  a  number  of  them  having  been  in- 
dorsed as  above  stated,  "loss,  if  any,  payable  to  Wilson  Fitzgerald." 

The  other  defendant,  Bergen,  testifies  that  he  first  learned  of  the 
existence  of  the  Fitzgerald  mortgage  about  the  time,  or  shortly  after, 
it  was  created,  "through  Mr.  Carroll,  who  told  us  that  such  a  mortgage 
was  created,  and  it  was  necessary  to  have  the  policy  so  indorsed."  In 
reply  to  the  question,  "Did  he  say  what  that  mortgage  covered  ?"  he 
answered,  "I  cannot  positively  say.  I  presumed  at  the  time  it  was  on 
the  buildings  and  machinery ;"  that  he  knew  of  the  sending  of  the  poli- 
cies over  to  Mr.  Fitzgerald,  or  his  counsel,  for  the  purpose  of  having 
the  indorsement  of  the  loss  payable  on  them ;  that  Mr.  Carroll  took  the 
policies  away  and  also  brought  them  back.  Mr.  Carroll  on  the  other 
hand,  testifies  that  he  did  not  take  the  policies  away,  but  that  the  de- 
fendants sent  them  to  the  attorney  of  the  mortgagee  in  New  Jersey  at 
his  request. 

This  is  the  substance  of  all  the  testimony,  as  disclosed  by  the  record, 
bearing  upon  the  information  alleged  in  the  statement  of  claim  to  have 
been  given  to  the  defendants,  as  to  the  character  of  these  mortgages. 
There  is  positively  no  evidence  that  defendants  were  informed  that 
these  mortgages  covered  personal  as  well  as  real  property.  The  mort- 
gages were  not  produced,  and  they  were  only  mentioned  by  the  presi- 
dent of  the  company  as  incident  to  his  request  that  the  policies  should 
be  sent  to  the  attorney  of  the  mortgagee  for  the  indorsement  usual 
in  such  cases.  It  is  insisted,  however,  by  the  plaintiff  in  error,  that  it 
was  the  duty  of  the  defendants  under  their  general  undertakin|^  as 
insurance  brokers,  to  specially  notify  plaintiff  in  error  of  this  condition 
of  the  policy  in  regard  to  chattel  mortgages,  and  that,  not  having  done 
so,  they  thereby  permitted  or  induced  the  plaintiff  to  execute  the  mort- 
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gages  referred  to,  Including  therein  both  real  and  personal  property. 
The  statement  of  claim  contains  no  distinct  charge  of  negligence  on 
this  ground,  the  only  reference  thereto  being  as  follows : 

"The  plaintiff  moreover  avers  that  It  had  no  knowledge  of  the  terms  and  con- 
ditions of  the  said  Insurance  policies,  but  acted  on  the  sole  advice  of  the  said 
defendants,  who  were  acting  as  its  skilled  Insurance  agents  or  brokers." 

It  is  not  stated  in  what  respect  plaintiff  "acted  on  the  sole  advice  of 
said  defendants,"  but  there  is  not  a  particle  of  evidence  that  defend- 
ants gave  any  advice  in  regard  to  the  placing  of  the  mortgages  in 
question,  or  had  any  knowledge  of  the  existence  of  such  mortgages, 
other  than  as  above  referred  to,  or  had  any  direct  information  from 
the  plaintiff,  or  otherwise,  that  the  said  mortgages  covered^  the  per- 
sonal property  of  the  plaintiff.  In  the  absence  of  such  information, 
and  without  request  or  inquiry  by  the  plaintiff  in  that  regard  we  do 
not  conceive  it  to  have  been  the  duty  of  the  defendants,  under  the  cir- 
cumstances disclosed  in  this  record  to  have  specially  informed  plain- 
tiff as  to  the  existence  in  the  standard  policies  of  this  proviso  against 
chattel  mortgages  any  more  than  it  was  their  duty  to  inform  plaintiflF 
of  the  other  numerous  conditions  embodied  in  such  policy.  The  duty 
of  the  defendants  as  insurance  brokers,  was  to  place  and  keep  placed 
the  insurance  he  was  instructed  to  secure  on  the  property  of  the  plain- 
tiff, in  reputable  companies  of  good  standing  and  at  reasonable  rates. 
They  were  agents  of  the  plaintiff  for  that  purpose.  They  did  not  make 
the  contract  with  the  insurance  companies  as  agents  on  behalf  of  the 
plaintiff  as  their  principal,  but  performed  the  brokers'  duty  of  bring- 
ing the  insured  and  the  insurer  into  contractual  relation.  As  such  con- 
tractual party,  it  devolved  on  the  plaintiff  to  inform  itself  of  the  stip- 
ulations and  conditions  contained  in  the  contracts  made  between  it  and 
the  insurance  companies.  As  these  contracts  were  in  writing,  it  did 
not  devolve  upon  the  defendants,  as  brokers,  to  inform  the  plaintiff 
as  to  what  these  stipulations  and  conditions  were,  or  explain  their 
meaning,  in  the  absence  of  a  request  so  to  do,  or  of  an  exigency  created 
by  some  particular  situation  not  disclosed  in  this  record.  It  may  be 
conceded  however,  as  the  learned  judge  of  the  court  below  concedes, 
that  if  the  chattel  mortgages  were  placed  upon  the  property  by  the 
advice  of  the  defendants,  or  they  were  afterward  informed  of  their 
existence  by  plaintiff,  and  they  in  the  face  of  this  knowledge,  secured 
new  policies,  or  renewed  or  maintained  policies,  containing  the  pro- 
hibition against  chattel  mortgages  resulting  in  avoiding  all  the  insur- 
ance, the  defendants  would  be  liable  for  negligence.  Or  if,  having  the 
policies  in  their  possession,  they  had  been  asked  whether  any  proposed 
action  on  the  part  of  the  plaintiff  was  within  the  prohibition  of  the 
policies,  they  had  answered  falsely,  or  without  duly  informing  them- 
selves as  to  the  fact,  to  the  injury  of  the  plaintiff,  or  if  in  any  other  re- 
spect where  their  counsel  or  advice,  as  to  matters  of  fact,  was  to  their 
knowledge  relied  upon  by  the  plaintiff  they  had  not  used  due  care  and 
diligence  in  giving  such  counsel  or  advice,  they  would  be  liable. 

But  negligence  when  averred  as  a  ground  of  liability  must  be  proved 
as  a  fact,  and  cannot  be  presumed  in  this  case  any  more  than  in  others. 

The  charge  of  negligence  made  by  the  plaintiff  is  expressly  founded 
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on  the  averment  that  the  defendants,  when  renewing,  or  changing  or 
maintaining  the  policies  from  time  to  time,  after  the  creation  of  the 
mortgages  m  question,  had  been  informed  by  the  plaintiff,  or  otherwise 
had  knowledge,  that  said  mortgages  covered  both  real  and  personal 
property,  and  were  chattel  mortgages  within  the  inhibition  of  the  pro- 
viso in  the  policies  as  above  quoted.  The  burden  is  upon  the  plaintiff 
to  prove  this  averment  as  a  matter  of  fact,  and  it  has  not  been  success- 
fully sustained  by  the  mere  showing  that,  on  a  certain  occasion  after 
the  creation  of  these  mortgages,  defendants  were  applied  to  by  the 
president  of  the  plaintiff  company  for  the  policies,  for  the  purpose  of 
having  them  delivered  in  another  state  to  the  attorney  of  the  mort- 
gagee, for  inspection  and  indorsement  as  collateral  security  to  the 
mortgage,  it  being  conceded  that  no  information  was  then  or  at  any 
time  given,  as  to  the  character  of  the  mortgages,  other  than  that  it  was 
upon  the  place  or  plant  or  property.  Inasmuch  as  mortgages  on  real 
property  are  among  the  oldest  forms  of  security  for  debt  known  to 
our  laws,  and  that  chattel  mortgages  are  of  comparatively  recent  origin 
and  infrequent  in  comparison  with  the  older  real  estate  mortgages,  the 
assumption  would  have  been  a  natural  one  on  the  part  of  the  defend- 
ants, that  the  mortgages  incidentally  referred  to,  but  not  produced 
were  the  ordinary  real  estate  mortgages  on  the  buildings,  ground  and 
plant  of  the  plaintiff  company.  Clearly  there  was  neither  direct  in- 
formation that  the  mortgage  included  chattels  nor  information  that 
should  have  put  them  upon  inquiry  as  to  its  character.  The  defendants 
were  still  the  brokers  of  the  plaintiff,  acting  under  its  instructions,  as 
to  the  renewal  of  policies  whose  stipulations  and  conditions  it  was 
bound  to  know.  In  this  situation,  the  defendants,  as  said  by  the 
learned  judge  of  the  court  below,  were  warranted  in  concluding  that 
a  renewal  of  the  policies,  in  the  form  theretofore  secured,  would  be  a 
compliance  with  their  duty  as  agents  under  the  instructions  of  the 
plaintiff.  Carroll  did  not  call  on  them  for  information,  or  to  know 
what  he  might  do  under  the  poUcies.  He  called  to  get  the  policies  for 
his  purpose,  about  which  he  had  not  consulted  the  defendants  and 
merely  told  then!  what  he  wanted  to  do  with  the  policies ;  that  is,  he 
wanted  them  as  collateral  for  a  mortgage  he  had  placed  on  the  plant 
and  the  mortgagee  and  his  attorney  accepted  the  same  for  that  pur- 
pose. 

This  leads  us  to  remark  that  the  acceptance  by  the  attorney  of  the 
mortgagee  of  these  policies  as  collateral,  so  far  from  supporting  the 
contention  of  the  plaintiff,  might  well  have  assisted  to  confirm  the 
assurance  given  by  the  absence  of  information  to  the  contrary,  that 
the  mortgage  referred  to  by  Carroll  was  merely  a  real  estate  mortgage, 
or,  at  least,  not  one  that  would  have  vacated  the  policies  that  were  ac- 
cepted by  the  legal  adviser  of  the  mortgagee  as  collateral. 

Moreover,  it  is  not  without  significance  that  the  plaintiff,  in  its  state- 
ment of  claim,  has  predicated  its  charge  of  negligence  upon  the  express 
averment,  that  the  defendants  were  informed  or  had  knowledge  that 
the  mortgage  placed  upon  the  property  some  two  years  before  the  fire 
included  certain  chattels,  as  well  as  the  real  estate  of  the  plaintiff.  The 
language  of  the  said  statement  of  claim  in  this  respect  is  as  follows : 
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"The  plaintiff  arers  that  at  the  time  of  sach  employment  it  li^ormed  the 
defendants  that  the  said  property  was  Incumbered  by  a  mortgage  which  in- 
cluded Ih  its  lien  all  the  real  and  personal  property  of  the  plalntlif  and  that 
subsequently  when  a  second  mortgage  was  negotiated  it  informed  the  defend- 
ants that  the  said  property  was  incumbered  by  the  mortgages  which  included 
in  their  lien  all  the  real  and  personal  property  of  the  plaintiff,  to  wit,  one 
mortgage  to  Wilson  Fitzgerald  in  the  sum  of  $50,000  and  one  to  John  J.  Bur- 
leigh in  the  SU19  of  $60,000,  and  defendante  well  knew  that  the  said  mortgages 
were  outstanding  and  valid  liens  against  all  the  real  and  personal  property  of 
the  plaintiff  company  and  were  chattel  mortgages  as  well  as  mortgages  of  the 
realty.    It  then  and  there  became  and  was  the  duty  of  the  defendants,"  etc. 

The  learned  counsel  of  the  plaintiff  were  correct  in  the  theory  upon 
which  they  sought  to  establish  the  liability  of  the  defendants.  We 
have  already  shown  how  far  short  of  supporting  this  theory  is  the  evi- 
dence disclosed  by  the  record.  Not  only  was  there  a  variance  between 
the  probata  and  the  allegata,  but,  as  we  have  already  indicated  in  our 
opinion,  the  things  proved,  even  if  properly  averred,  are  not  sufficient 
to  warrant  a  finding  by  the  jury  of  negligence  on  the  part  of  the  de- 
fendants. 

We  think,  therefore,  the  court  below  did  not  err  in  granting  the  mo- 
tion for  judgment  non  obstante  veredicto. 

It  is  necessSiry,  however,  to  notice  the  contention  of  the  plaintiff  in 
error,  that  the  federal  courts  are  without  jurisdiction  to  entertain  the 
motion  for  judgment  non  obstante  veredicto,  and  the  accompanying 
procedure  prescribed  by  the  Pennsylvania  practice  act  of  1905.  It  is 
urged  that  this  procedure  is  peculiar  to  the  practice  of  the  state  courts 
and  is  required  to  be  reviewed  by  courts  specially  named  in  the  statute. 
This  Pennsylvania  practice  act  has  been  referred  to,  and  has  not  in- 
frequently been  brought  to  the  attention  of  this  court  in  cases  where 
the  granting  or  refusal  of  judgments  non  obstante  veredicto  have  been 
the  subjects  of  review.  The  act  enlarges  the  scope  of  the  common 
law  motion  for  judgment  for  plaintiff,  notwithstanding  the  verdict  for 
the  defendant,  by  permitting  it  to  be  made  by  either  plaintiff  or  de- 
fendant, when  the  verdict  is  against  either.  It  is  in  general  a  more 
convenient  method,  so  far  as  a  defendant  is  concerned,  of  reaching 
practically  the  same  result  as  was  sought  by  a  motion  for  a  compulsory 
nonsuit,  or  for  peremptory  instructions  at  the  close  of  the  evidence,  or 
by  a  motion  in  arrest  of  judgment,  made  by  the  defendant  after  the 
verdict  or  by  the  practice  prevalent  in  the  Pennsylvania  courts,  of 
directing  a  verdict  for  the  plaintiff  and  reserving  the  question,  whether 
there  is  any  evidence  in  the  case  entitling  the  plaintiff  to  recover.  We 
think,  under  the  conformity  provisions  of  section  914  of  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901,  p.  684),  the  Circuit  Court  was  required 
to  recognize  the  practice  authorized  by  the  said  Pennsylvania  act  of 
1905,  there  being  nothing  incongruous  therein  with  the  organization  of 
the  federal  courts  or  their  settled  rules  of  procedure.  It  appears  that 
under  the  Pennsylvania  act  a  motion  may  be  made  for  a  new  trial, 
simultaneously  with  a  motion  for  judgment  non  obstante.  The  view 
taken  by  this  court,  that  the  judgment  below  should  be  affirmed,  makes 
it  unnecessary  to  consider  the  interesting  question,  whether  the  court 
below  could  have  reserved  the  question  of  a  new  trial,  to  be  disposed  of 
in  the  event  of  a  reversal. 

The  judgment  of  the  court  below  is  hereby  affirmed. 
176  P.— 6 
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(Circuit  Court  of  Appeals,  Seventh  Circuit    January  4,  1910.) ' 

No.  1,560. 

L  GuABANTT  (J  2*)— Law  Governing— Place  of  Contract. 

Where  defendant  wrote  from  Milwaukee,  offering  to  bec<Mne  guarantor 
of  a  contract  by  which  plaintiff  was  to  furnish  certain  machinery  to  a  cor- 
poration, which  offer  was  accepted  by  letter  addressed  to  defendant  at 
Milwaukee,  the  contract  of  guaranty  was  a  Wisconsin  contract,  and  gov- 
erned by  the  laws  of  that  state. 

TEd.  Note.— For  other  cases,  see  Guaranty,  Cent  Dig.  $  29;  Dec  Dig. 

2.  Frauds,  Statute  of  (J  108*)— CoNsrrRucTioN— Contract  of  Guaranty. 

The  statute  of  frauds  of  Wisconsin,  which  provides  that  an  agreement 
to  answer  for  the  debt  of  another  shall  be  void,  unless  "such  agreement  or 
some  note  or  memorandum  thereof  expressing  the  consideration  be  in 
writing  and  subscribed  by  the  party  to  be  charged  therewith,"  does  not 
require  that  the  consideration  shall  be  expressed  in  the  main  document  or 
agreement,  nor  that  it  shall  be  stated  in  express  terms ;  but  it  is  sufficient 
if  it  appear  by  necessary  inference  from  the  terms  of  the  writing. 

[Ed.  Nota— For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  §|  216^ 
218;  Dec.  Dig.  |  108.*] 

Sl  Frauds,  Statute  of  (|  108*) — Sufficiency  of  Waiting— Statement  of 
Consideration. 

Plaintiff  contracted  to  build  certain  machinery  for  a  corporation  of 
which  defendant  was  a  stockholder;  the  contract  containing  no  provision 
as  to  the  terms  of  payment.  While  the  contract  was  still  executory,  de- 
fendant with  full  knowledge  of  the  facts,  wrote  plaintiff,  asking  for  cer- 
tain terms  of  credit  for  the  company,  and  offering  to  guarantee  the  bill, 
and  plaintiff  answered,  acceding  to  the  terms,  and  accepting  the  guaranty. 
Held,  that  the  correspondence  clearly  disclosed  by  inference  a  good  and 
valuable  consideration  for  the  guaranty,  within  the  statute  of  frauds  of 
Wisconsin  requiring  such  consideration  to  be  expressed  in  some  written 
note  or  memorandum  signed  by  the  party  to  be  charged,  and  that  the  guar- 
anty was  valid  and  enforceable. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of.  Cent  Dig.  ||  216- 
218;  Dec.  Dig.  I  108.* 

Sufficiency  of  expression  of  consideration  in  memorandum  within  stat- 
ute of  frauds,  see  note  to  Choate  v.  Hoogstraat,  46  C.  C  A.  183.] 

4  Guaranty  (|  61*)— Discharge  of  Guarantor— Acceptance  of  Note  bt 
Creditor. 

A  guarantor  of  the  debt  of  another  is  not  discharged  from  liability  by 
the  acceptance  by  the  creditor  of  a  note  for  the  debt  signed  by  both  prin- 
cipal and  guarantor ;  but  the  creditor  may  surrender  such  note  and  sue  on 
the  contract  of  guaranty. 

[Ed.  Note. — ^For  other  cases,  see  Guaranty,  C^t  Dig.  |  71 ;  Dec.  Dig. 
I  61.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

Action  by  Peter  McFarlane  against  E.  A.  Wadhams.  Judgment  for 
defendant  (165  Fed.  987),  and  plaintiff  brings  error.    Reversed. 

Plaintiff  in  error,  hereinafter  termed  plaintiff,  a  citizen  and  resident  of  the 
state  of  Colorado,  brought  this  action  against  defendant  In  error,  hereinafter 
termed  defendant,  doing  business  as  a  sole  trader  under  the  name  and  style 
of  McFarlane  &  Co.,  a  citizen  and  resident  of  the  state,  of  Wisconsin,  to  re- 

•For  other  cases  see  same  topic  A  5  numbxb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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cover  a  balance  due  for  the  iron  work  for  a  stamp  mill  made  for  and  delivered 
to  the  Milwaukee  Leasing  Ck)mpany  at  Denver,  Gola  The  aUegatious  of  Uie 
complaint  are  as  follows,  viz.: 

On  May  5,  1906,  plaintiff,  on  request  of  one  Tarbet,  general  superintendent 
of  said  Milwaukee  Leasing  Company,  theretofore  preferred,  made  by  letter  to 
said  Tarbet,  as  such  superintendent,  a  proposition  to  supply  the  iron  work  for 
a  20-stamp  long-drop,  Gilpin  county  type  mill,  at  a  cost  of  $2,930,  f.  o.  b.  cars 
at  Denver,  Colo.  Thereafter,  and  on  May  14,  1906,  the  defendant,  who  was  at 
the  time  one  of  the  principal  officers  and  the  principal  stockholder  of  said 
Milwaukee  Leasing  Company,  telegraphed  plaintififc  "Commence  work  on  the 
stamp  mills  as  per  specifications.**  On  the  same  day  defendant  wrote  plain- 
tiff from  Milwaukee,  Wis,:  "I  wired  to-day  to  commence  work  on  the  stamp 
milla  This  refers  to  the  20  stamps  according  to  the. specifications  sent  Mr. 
Tarbet."  On  May  17th  thereafter  plaintiff  sent  the  following  letter  to  Tarbet 
at  Milford,  Utah,  at  which  place  said  Milwaukee  Leasing  Company  was  en- 
gaged in  the  mining  business,  viz.: 

"Dear  Sir:  We  received  on  the  14th  a  telegram  from  Mr.  B.  A-  Wadhams  to 
commence  work  on  mill,  which  we  immediately  did.  To-day  we  got  Mr.  Wad- 
hams'  letter  confirming  the  telegram,  and  we  are  now  hard  at  work  filling  the 
order  and  hope  to  ship  within  the  specified  time.  In  a  few  days  we  will  have 
foimdation  plans,  ready  for  mailing  to  you.  In  regard  to  payments,  there  has 
been  nothing  said  thus  far  about  that  part  of  it,  and  I  ask  you  to  kindly  write 
me  and  state  how  you  would  like  to  meet  them.  We  would  prefer  to  have  some 
one  man  of  your  company,  yourself  or  Mr.  Wadhams,  to  become  personally  re- 
sponsible. We  ask  this  because  we  do  not  know  anything  about  your  organi- 
zation or  company ;  but  we  will  await  your  letter  of  advice  in  regard  to  this 
before  sajring  anything  to  Mr.  Wadhams. 

"Very  truly  yours,  McFarlane  &  Co." 

To  this  letter  the  defendant,  on  May  28,  1906,  writing  from  Milwaukee,  re- 
plied as  follows,  viz.: 

"Gentlemen:  I  am  in  receipt  of  your  letter  of  May  17th,  to  Mr.  Tarbet,  at 
Mllford.  I  note  your  remarks  in  regard  to  payment  The  mill  we  purchased 
of  the  Power  Mining  Mach'y  Co.  we  paid  for  some  few  weeks  after  the  mill 
was  in  operation ;  i.  e.,  two  or  three.  We  imagine  that  payments  in  that  time 
for  your  mill  would  be  satisfactory.  I  will  say  that  I  will  personally  guar- 
antee the  payment  of  this  bill  by  the  Milwaukee  Leasing  Company.  Trusting 
this  will  he  satisfactory  and  that  you  will  make  as  early  shipment  as  possible^ 
I  remain,  Yours  truly,  E.  A.  Wadhams. 

"B.  A.  W.— 1." 

Thereafter,  on  May  28,  1906,  the  plaintiff  sent  to  defendant,  at  Milwaukee, 
Wis.,  the  following  letter,  viz.: 

"Dear  Sir:  We  have  yours  of  the  26th  inst.  in  regard  to  the  payments  of 
your  20-stamp  mill  for  Milford.  We  will  say  In  reply  that  we  note  that  you 
wUl  personally  guarantee  the  payments  on  contract,  and  we  thank  you  for  that 
favor ;  but  we  think  the  time  you  require  is  too  long,  as  it  may  take  from  two 
to  three  months  to  erect  the  mill  ready  to  run  after  it  is  on  the  ground.  We 
do  not  object  seriously  to  your  proposition,  but  we  think  we  are  entitled  to 
$1,000  on  nccount  on  receipt  by  you  of  Invoice  and  bill  of  lading  showing  whole 
&(hipment.  Trusting  you  may  see  your  way  clear  to  pay  ua  that  $1,000  at 
that  time,  we  are, 

"Very  truly  yours,  McFarlane  &  Co." 

The  receipt  by  the  respective  parties  hereto,  respectively,  of  the  telegram 
and  letters  above  set  out  in  due  course  of  mail,  is  conceded.  The  complaint 
further  alleges  that  the  guaranty  of  defendant  so  made  was  accepted.  It 
further  alleges  on  information  and  belief  that  the  contract  so  made  was  a 
Colorado  contract ;  that,  whether  a  Colorado  or  a  Wisconsin  contract  of  guar- 
anty, it  was  valid.  It  is  further  stated  that  thereafter,  and  in  pursuance  of  the 
said  order  and  guaranty  so  made  by  defendant,  plaintiff  manufactured  and  de- 
livered said  iron  work  to  the  Milwaukee  Leasing  Company  as  agreed,  and 
thereafter,  on  or  about  July  1,  1906»  sent  to  defendant  an  invoice  or  bill  for 
said  sum  of  $2,980  as  per  his  contract ;  that  on  July  14,  1906,  defendant  wrote 
to  plaintiff  acknowledging  the  receipt  of  the  letter  last  named  and  saying:    "I 
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received  a  letter  from  Mr.  Tarbet  saying  tbe  mill  baa  arrived  and  apiMirently 
all  right.  As  soon  as  be  cbecks  up,  will  either  send  yon  some  money  on  ac- 
count, or  send  you  paper  you  can  use;  possibly  both."  It  is  further 'alleged 
that  thereafter,  on  Ser)tember  12,  1906,  the  defendant  wrote  plaintiff  inclosing 
a  check  or  draft  for  $475,  being  $430  on  account  of  the  purchase  price  and  $45 
interest,  and  two  notes,  signed  by  said  Milwaukee  Leasing  Company,  each  in- 
dorsed by  defendant,  one  for  $1,000  for  three  months,  and  the  other  for  $1,500 
for  four  months.  It  is  further  alleged  that  said  notes  were  respectively  re- 
newed from  time  to  time ;  that  the  last  renewal  of  the  $1,000  note  was  under 
date  of  March  15,  1907,  and  of  the  $1,500  note,  on  January  15,  1907 ;  that  nei- 
ther of  said  notes,  nor  any  part  thereof,  has  been  paid ;  that  there  is  now  due 
and  owing  on  the  purchase  price  for  said  machinery^  the  sum  of  $2,500,  with 
interest  on  said  $1,000  from  March  15,  1907,  and  on  said  $1,500,  from  January 
15,  1907;  and  that  payment  thereof  has  been  demanded  and  refused.  Where- 
fore he  brings  suit,  etc 

To  this  complaint  defendant  filed  his  demurrer,  which  was  sustained  by  the 
Circuit  Court.  No  amendment  having  been  made  to  the  complaint,  the  same 
was  on  November  4,  1008,  on  defendant's  motion,  dismissed,  and  Judgment  for 
oosts  rendered.  Whereupon,  in  due  season,  plaintiff  sued  out  the  writ  of  error 
upon  which  said  cause  is  now  before  this  court  The  only  error  assigned  la 
that  the  court  erred  in  sustaining  the  demurrer. 

Jackson  B.  Kemper,  for  plaintiff  in  error. 
J.  H.  Marshutz,  for  defendant  in  error. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
contract  here  in  suit  is  a  Wisconsin  contract.  After  giving  his  terms, 
and  acceptance  thereof  by  defendant,  plaintiff  awoke  to  the  fact  that 
nothing  had  been  said  about  time  and  manner  of  payment,  and  there- 
upon, on  May*  17,  1906,  wrote  Tarbet,  whom  he  knew  to  be  general 
superintendent  of  the  Milwaukee  Leasing  Company,  to  state  how  the 
same  were  to  be  met,  and  to  have  the  payment  assumed  by  Tarbet  or 
defendant,  as  he  did  not  know  anything  about  the  Milwaukee  Leasing 
Company.  To  this  letter  defendant  replied  from  Milwaukee,  giving 
two  or  three  weeks  after  the  mill  was  installed  and  put  in  operation 
as  time  for  payment,  and  adding,  "I  will  say  that  I  will  personally 
guarantee  the  payment  of  this  bill  by  the  Milwaukee  Leasing  Compa- 
ny," thus  complying  with  plaintiff's  request  as  to  payment  and  guaran- 
ty. To  this  plaintiff  replied,  thanking  defendant  for  that  favor,  and, 
while  not  objecting  seriously  to  the  time  of  payment,  stating  that  he 
thought  the  time  too  long,  and  that  he  would  be  entitled  to  receive 
$1,000  when  whole  shipment  was  shown,  and  adding,  "Trusting  you 
may  see  your  way  clear  to  pay  us  that  $1,000  at  that  time,"  etc.,  clearly 
thus  accepting  the  terms  of  defendant's  letter,  and  asking  for  the  fa- 
vor of  an  earlier  payment  of  $1,000.  This  request  was  in  no  way  a 
condition  imposed,  but  simply  an  appeal  for  the  anticipation  of  the 
agreed  time  of  payment  It  is  therefore  apparent  that  the  agreement 
was  perfected  at  Milwaukee,  and  is,  therefore,  subject  to  the  laws  of 
Wisconsin.    Davis  v.  Wells,  104  U.  S.  159,  26  L.  Ed.  686. 

The  Wisconsin  statutes  require  that  an  agreement  to  become  lia- 
ble for  the  debt  of  another  shall  be  void  unless  "such  agreement  or 
some  note  or  memorandum  thereof  expressing:  the  consideration  be  in 
writing  and  subscribed  by  the  party  to  be  charged  therewith.".  For  the 
defendant  it  is  insisted  that  the  facts  at  bar  fan  to  take  the  case  out  of 
the  statute,  for  the  reason  that  the  consideration  is  not,  as  defendant 
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claims,  expressed  in  a  writing  signed  by  defendant.  It  will  be  observed 
that  the  statute  does  not  in  terms  require  that  the  consideration  shall 
be  expressed  in  the  main  document  or  agreement,  but  that  it  must  ap- 
pear "in  some  note  or  memorandum  thereof"  subscribed  by  the  party 
charged  therewith.  Singleton  v.  Hill,  91  Wis.  51,  64  N.  W.  588,  51 
Am.  St  Rep.  868.  Nor  is  it  necessary  that  the-  consideration  for  the 
undertaking  should  be  stated  in  express  terms.  It  is  sufficient  if  it 
appear  by  necessary  inference  from  the  terms  of  the  writings.  Hough- 
ton V.  Ely,  26  Wis.  181,  7  Am.  Rep.  52;  Miami  Co.  Nat.  Bank  v.  Gold- 
berg, 133  Wis.  175, 113  N.  W.  391, 15  L.  R.  A.  (N.  S.)  1115,  126  Am. 
St.  Rep.  967. 

Since,  in  the  present  instance,  no  consideration  is  in  terms  expressed 
in  the  agreement  of  guaranty,  it  becomes  necessary  to  consider  all  the 
facts,  as  disclosed  in  the  correspondence,  which  are  relied  upon  by 
plaintiff  to.  make  a  complete  contract  of  guaranty.  Some  point  is  made 
by  plaintiff  as  to  defendant's  liability  upon  the  original  contract.  While 
defendant,  by  the  telegram  of  May  14,  1906,  the  letter,  confirmatory 
thereof  of  the  same  date,  and  the  general  circumstances  attending  the 
transaction,  assumes  to  speak  in  his  own  name,  nevertheless,  plaintiff 
knew  of  his  relation  to  the  Milwaukee  Leasing  Company.  He  directed 
his  correspondence  to  Mr.  Tarbet,  the  superintendent  of  the  company, 
and  was  aware  of  the  fact  that  defendant  was  speaking  for  his  com- 
pany. We  do  not  deem  the  position  of  plaintiff  in  this  behalf  well 
taken.  The  record,  however,  discloses  the  fact  that  defendant  was 
placed  in  full  possession  of  every  step  of  the  negotiations.  He  was  ad- 
vised that  plaintiff  was  working  upon  the  mill,  and  that,  as  matters 
stood  at  the  time  plaintiff's  letter  of  May  17, 1906,  was  written,  the  Mil- 
waukee Leasing  Company,  so  far  as  the  complaint  discloses,  was  obli- 
gated to  pay  cash  for  the  mill  on  delivery.  The  request  for  extension  of 
time,  and  the  guaranty,  were  parts  of  the  same  letter,  made  at  the  time 
when  the  contract  was  still  executory.  Plaintiff's  proposition  in  the 
letter  of  May  17th  covered  both  the  fixing  of  the  time  of  payment  and 
the  guaranty.  Here  there  was  clearly  a  good  and  valuable  considera- 
tion necessarily  inferred.  The  facts  are  such  as  to  take  the  case  out  of 
both  the  statutes  of  Wisconsin  and  Colorado. 

With  reference  to  the  giving  of  notes  and  the  transactions  incident 
thereto,  it  is  the  well-established  rule  of  law  that  those  acts  did  not  con- 
stitute payment  of  the  original  account,  or  release  defendant  from  his 
liability  tinder  his  contract  of  guaranty.  Matteson  v.  Ellsworth.  33 
Wis.  488,  14  Am.  Rep.  766 ;  Willow  River  Lumber  Co.  v.  Luger  Fur- 
niture Co.,  102  Wis.  636,  78  N.  W.  762;  Crocker  v.  Huntzickcr,  113 
Wis.  181,  88  N.  W.  232;  First  National  Bank  of  Pueblo  v.  Newton, 
10  Colo.  161,  14  Pac.  428;  Union  Gold  Mining  Co.  v.  Rocky  Mt.  Na- 
tional Bank,  2  Colo.  565;  The  Kimball,  3  Wall.  (70  U.  S.)  37,  18  L. 
Ed.  50. 

The  complaint  offers  to  bring  in  the  notes,  and  prays  for  judgment 
on  the  contract  of  guaranty.  We  are  of  the  opinion  that  on  its  face 
the  complaint  states  a  good  case,  and  the  demurrer  should  have  beei? 
overruled. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  directions  to 
overrule  the  demurrer. 
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TUTTLB  BROS,  ft  BRUCE  v.  CITY  OF  OEDAR  RAPIDS,  IOWA,  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    February  21,  1910.) 

No.  3,117. 

(Syllabus  hy  the  Court,) 

1.  Contracts  (§§  75,  103*) — Consideration— Performance  op  Ijbgai,  Obliga- 

tion—Contravention OP  Law. 

A  city  had  express  power  to  approve  and  certify  plats  and  to  acscept  the 
dedication  of,  and  to  improve  and  repair,  streets.  It  was  its  duty  to  ap- 
prove and  certify  the  plaintiffs'  plat  of  a  certain  addition  without  com- 
pensation, but  it  declined  to  do  so.  Thereupon  it  covenanted  to  approve 
and  certify  the  plat,  and  to  accept  the  dedication  of  and  to  grade  the 
streets  and  alleys  shown  thereon,  in  consideration  of  the  undertaking 
of  the  plaintiffs  to  pay  it  $2,250. 

Held:  (1)  The  city  had  power  to  make  all  the  covenants  contained  in 
this  agreement,  and  the  contract  was  valid,  although  the  covenant  to 
approve  and  certify  the  plat  was  valueless,  because  it  was  its  duty  to  do 
those  acts. 

(2)  While  the  refusal  of  the  city  to  certify  and  approve  the  plat  without 
compensation  was  a  clear  breach  of  its  duty,  there  was  nothing  violative 
of  any  moral  or  civil  law,  or  of  any  rule  of  public  policy,  in  its  contract 
to  discharge  that  duty,  and  to  perform  other  acts  which  it  was  not  re- 
quired to  do,  in  consideration  of  the  plaintiffs*  promise  to  pay  the  $2,250. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  {§  273,  468;  Dec. 
Dig.  {I  75,  103.«] 

2.  Municipal  Corporations  (J§  226,  265*) — "Governmental"  and   "Busi- 

ness" Powers— Power  to  Accept  and  Grade  Streets  is  a  Business 
Power. 

Municipal  corporations  have  two  classes  of  powers — the  one  "govern- 
mental," in  the  exercise  of  which  their  officers  may  not  bind  the  mu- 
nicipality beyond  their  terms  of  office;  the  other  "business,"  or  proprie- 
tary. In  the  exercise  of  which  they  are  governed  by  the  same  rules  as 
individuals  or  private  corporations.  A  city  exercises  its  business  and  not 
its  governmental  power  in  making  a  contract  to  accept  the  dedication  of 
and  to  grade  streets  and  alleys  within  its  limits. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 
645,  711 ;   Dec.  Dig.  §f  226,  265.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  p.  3140.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Iowa. 

Bill  by  H.  O.  Tuttle  and  others,  partners  as  Tuttle  Bros.  &  Bruce, 
against  the  City  of  Cedar  Rapids,  Iowa,  the  Cedar  Rapids  Savings 
Bank,  and  J.  M.  Dinwiddie.  Decree  for  defendants,  and  complainants 
appeal.    Affirmed. 

John  N.  Hughes  Qohn  A.  Reed,  on  the  brief),  for  appellants. 
John  M.  Redmond  and  John  D.  Stewart,  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  RINER  and  WILLIAM  H. 
MUNGER,  District  Judges. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  which 
sustained  a  demurrer  to  and  dismissed  the  bill  exhibited  by  H.  O.  Tut- 
tle, R.  B.  Tuttle,  and  George  Q.  Bruce,  partners  as  Tuttle  Bros.  & 
Bruce,  to  avoid  a  contract  between  them  and  the  city  of  Cedar  Rapids, 

•For  other  cases  see  same  topic  ft  §  inxMBEB  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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and  to  enjoin  the  Cedar  Rapids  Savings  Bank  and  J.  M.  Dinwiddie, 
its  cashier,  from  paying  to  the  city  the  sum  of  $13,250,  which  by  the 
terms  of  the  contract  it  was  entitled  to  receive  from  them.  The  bill 
disclosed  these  material  facts :  The  complainants  purchased  a  tract  of 
land  within  the  limits  of  the  city  of  Cedar  Rapids,  platted  it  into  lots, 
blocks,  and  streets,  filed  it  with  the  city  recorder,  whose  duties  were 
those  of  the  clerk  of  the  city,  and  requested  that  the  plat  be  considered 
and  approved  by  the  city  council,  and  that  the  latter  direct  the  mayor 
and  recorder  to  certify  the  council's  approval  thereof,  so  that  the  plat 
could  be  recorded  and  lots  could  be  sold  according  to  it.  Under  the 
statutes  of  Iowa  it  was  the  legal  duty  of  the  city  to  approve  this  plat 
and  to  certify  its  approval  to  the  recorder.  Code  Iowa  1897,  §  916 ; 
Giltner  v.  City  of  Albia,  128  Iowa,  668,  105  N.  W.  194.  The  city 
council  refused  to  approve  and  certify  the  plat,  so.  that  it  could  be  re- 
corded, and  the  complainants  brought  an  action  for  a  mandamus  to 
compel  it  to  do  so.  While  this  action  was  pending  the  complainants 
and  the  city  entered  into  a  written  agreement  to  the  effect  that  the  Sav- 
ings Bank,  which  was  authorized  to  collect  the  selling  price  of  the  lots 
in  the  addition,  should  pay  to  the  city  $2,250  out  of  the  first  moneys 
which  it  received  from  such  sales  that  should  belong  to  the  complain- 
ants, and  that  the  city  (1)  would  approve  and  certify  the  plat;  (2) 
would  accept  the  dedication  of  the  streets,  avenues,  and  alleys  shown 
thereon ;  and  (3)  would  establish  grades  of  these  streets,  avenues,  and 
alleys ;  would,  within  a  reasonable  time,  expend  the  $2,250  in  grading ; 
and  would  grade  at  its  own  expense  the  streets,  avenues,  and  alleys 
portrayed  by  the  plat.  When  the  bill  was  filed  the  Savings  Bank  had 
collected  from  the  sales  of  the  lots  $2,250,  which  belonged  to  the  com- 
plainant, the  city  had  approved  and  certified  the  plat,  but  it  had  not  per- 
formed its  contract  in  any  other  respect. 

Counsel  for  the  complainants  insist  that  the  contract  here  in  question 
is  voidable,  and  that  its  performance  should  be  enjoined,  because,  as 
they  aver,  it  was  without  consideration.  To  the  answer  that  one 
covenant  or  promise  is  a  lawful  consideration  for  another,  and  that  for 
the  covenant  of  the  complainants  to  cause  the  $2,250  to  be  paid  to  the 
city  the  latter  agreed  (1)  to  approve  and  certify  the  plat,  (2)  to  accept 
the  dedication  of  the  streets  and  alleys  shown  thereon,  and  (3)  to  ex- 
pend the  $2,250  in  grading  and  to  grade  the  streets  and  alleys,  they 
reply  that  the  first  covenant  of  the  city  provided  no  consideration  for 
the  agreement,  because  it  was  the  duty  of  the  city  to  approve  and  cer- 
tify tbe  plat  without  compensation,  that  it  refused  to  do  so  until  it 
extorted  from  the  complainants  their  agreement  to  pay  it  this  $2,250, 
and  that  these  acts  rendered  the  entire  contract  immoral,  illegal,  and 
against  public  policy,  and  that  as  to  the  other  covenants  of  the  city  it 
had  no  lawful  authority  to  make  them.  It  was  undoubtedly  the  duty 
of  the  city  to  accept  and  certify  the  plat,  and  if  its  covenant  to  do  so 
had  been  the  only  consideration  for  the  agreement  there  is  no  doubt 
that  it  would  be  without  consideration  and  void.  But  the  city  owed 
the  plaintiffs  no  duty  to  accept  the  streets  and  alleys,  to  grade  them, 
or  to  expend  the  $2,250  in  the  work  of  grading  them  (Code  Iowa  1897, 
§  751);  and  its  covenants  to  do  these  things  provided  ample  consid- 
eration to  sustain  the  agreement,  unless  they  were  ultra  vires. 
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The  City  had  express  authority  to  establish,  improve,  and  repair 
streets  and  alleys  within  its  limits.  Section  751,  supra.  Why  was  not 
this  power  ample  to  warrant  it  in  making  the  covenants  in  question."^ 
Counsel  answer:  Because  the  city  had  the  discretion  to  accept  the 
dedication  of  and  to  grade  the  streets  and  alleys,  or  to  refuse  to  do  so, 
and  an  agreement  so  to  do  deprived  it  of  that  discretion,  and  was, 
therefore,  beyond  its  powers ;  and  they  cite  Stewart  v.  City  of  Coun- 
cil Bluffs,  50  Iowa,  668,  670,  in  support  of  this  position,  where  an 
agreement  of  a  city  to  build  a  ditch  was  stricken  down  upon  tlie  ground 
that  a  city  may  not  deprive  itself  by  such  a  contract  of  the  future  right 
to  exercise  this  discretion.  But  that  decision  does  not  seem  to  have 
been  followed  or  cited  in  subsequent  cases.  It  is  unique,  does  not  com- 
mend itself  to  our  judgment,  and  in  the  opinion  upon  which  it  rests 
the  court  conceded  that  the  city  had  power  to  make  an  agreement  with 
the  contractor  that  he  should  grade  one  of  its  streets  for  it,  and  that 
if  the  city  subsequently  abandoned  the  improvement,  and  thus  prevent- 
ed the  performance  of  the  contract,  it  must  respond  in  damages  to  the 
contractor  for  its  breach  of  the  agreement.  If  a  city  has  power  to 
make  a  binding  contract,  solvable  in  damages,  that  a  third  party  shall 
grade  one  of  its  streets  and  it  will  pay  him  therefor,  it  is  difficult  to 
perceive  why  it  has  not  equal  power  to  agree  to  grade  such  a  street 
itself  in  consideration  of  payment  therefor  by  another. 

The  truth  is  that  a  city  has  two  classes  of  powers — the  one  legisla- 
tive or  governmental,  by  which  it  controls  its  people  as  their  sovereign ; 
the  other  proprietary  or  business,  by  means  of  which  it  acts  and  con- 
tracts for  the  private  advantage  of  the  inhabitants  of  the  city  and  of 
the  city  itself.  In  the  exercise  of  powers  which  are  strictly  govern- 
mental or  legislative  the  officers  of  a  city  are  trustees  for  the  public, 
and  they  may  make  no  grant  or  contract  which  will  bind  the  munici- 
pality beyond  the  terms  of  their  offices,  because  they  may  not  lawfully 
circumscribe  the  legislative  powers  of  their  successors.  But  in  the  ex- 
ercise of  the  business  powers  of  a  city  the  municipality  and  its  officers 
are  controlled  by  no  such  rule,  and  they  may  lawfully  exercise  these 
powers  in  the  same  way,  and  in  their  exercise  the  city  will  be  governed 
by  the  same  rules,  which  control  a  private  individual  or  a  business  cor- 
poration under  like  circumstances.  In  contracting  to  accept  the  dedi- 
cation of  streets  and  alleys,  to  establish  their  grades,  and  to  grade  them, 
a  city  is  exercising,  not  its  governmental  or  proprietary,  but  its  busi- 
ness powers.  The  purpose  of  such  contracts  is  not  to  govern  the  in- 
habitants of  the  city,  but  to  secure  a  private  benefit  for  the  city  and  its 
people.  The  grant  to  this  city  of  the  power  to  accept  the  dedication  of, 
to  improve,  and  to  repair  the  streets  and  alleys  within  its  limits  gave  it 
plenary  power  to  make  the  covenants  in  question  in  this  case,  or  any 
other  reasonable  agreements  relating  to  these  subjects.  Illinois  Trust 
&  Savings  Bank  v.  City  of  Arkansas  City,  76  Fed.  271,  281,  282,  22 
C.  C.  A.  171,  181,  182,  34  L.  R.  A.  518,  and  cases  there  cited ;  Omaha 
Water  Company  v.  City  of  Omaha,  147  Fed.  1,  6,  77  C.  C.  A.  267, 
271,  12  L.  R.  A.  (N.  S.)  736;  Pike's  Peak  Power  Co.  v.  City  of  Colo-" 
rado  Springs,  105  Fed.  1,  11,  44  C.  C.  A.  333,  343. 

There  was  nothing  evil  in  itself  or  against  public  policy  in  the  agree- 
ment.   Concede  that  the  city's  refusal  to  approve  and  certify  the  plat 
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was  a  breach  of  its  duty.  Nevertheless  its  agreement  to  discharge  that 
duty,  and  to  do  other  acts  which  it  was  empowered,  but  was  not  re- 
quired by  the  law,  to  perform,  was  not  violative  of  any  public  policy  or 
of  any  moral  or  civil  law. 

The  result  is  that  by  the  contract  in  hand  the  city  gave  three  cove- 
nants, one  of  which  was  valueless  and  two  of  which  were  legal  and 
valuable,  for  the  plaintiffs'  promise  that  the  $2,250  should  be  paid  to 
the  city;  the  plaintiffs  were  not  induced  to  make  this  agreement  by 
fraud,  mistake,  or  accident;  they  knew  it  was  the  duty  of  the  city  to 
accept  and  certify  the  plat  without  compensation  when  they  signed  the 
contract ;  the  covenants  to  accept  and  grade  the  streets  and  alleys  con- 
stituted ample  consideration  for  the  plaintiffs'  undertaking;  and  there 
is  no  equitable  ground  upon  which  a  decree  to  avoid  this  contract  or 
to  enjoin  its  performance  can  lawfully  stand. 

The  decree  which  dismissed  the  bill  must  accordingly  be  affirmed, 
and  it  is  so  ordered. 


MAPES  V.  GERMAN  BANK  OF  TILDEN,  OF  TILDEN,  NEB, 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    February  14, 1910.) 

No.  3,08a 

(Byllabua  hy  the  Court.) 

1.  COBFOBATIONS  (J  4S4*>— IjLTBA  ViBES— GUARANTX  OB  PATMBIfT  OF  ANOTHEB'S 

Debt  is. 

The  guaranty  or  payment  by  a  corporation,  without  benefit  to  Itself,  of 
the  debt  of  another,  in  which  it  has  no  interest,  is  beyond  its  powers. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  %  1815 ;  Dec 
Dig.  S  484.*] 

2l  Bankbuftct  (I  816*>--Claim8  Pbov able— Note. 

A  corporation  gave  its  promissory  note  to  a  bank  for  the  indebtedness 
of  third  parties  for  which  it  was  in  no  way  responsible,  and  also  for  its 
own  debt 

Beld^  to  the  extent  of  the  amount  of  the  debts  of  the  third  parties  the 
note  was  invalid  in  the  hands  of  the  bank  which  knew  these  facts,  and  the 
claim  of  the  bank  against  the  estate  of  the  bankrupt  corporation  must  be 
reduced  to  the  amount  which  the  corporation  owed  the  bank  when  the  note 
was  given  and  the  interest  thereon. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  476 ;  Dec.  J>lg. 
I  316.*J 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska. 

In  the  matter  of  the  bankruptcy  of  the  Hansen  Mercantile  Company. 
From  an  allowance  of  claim  of  the  German  Bank  of  Tilden,  of  Tilden, 
Neb.,  Burt  Mapes,  trustee  in  bankruptcy,  appeals.  Reversed  and  re- 
manded, with  directions. 

E.  G.  McGilton  (F.  H.  Gaines  and  Sidney  W.  Smith,  on  the  brief), 
for  appellant 

N.  D.  Jackson,  H.  C.  Brome,  and  F.  L.  Putney,  for  appellee. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  McPHER- 
SON,  District  Judge. 

^For  other  cases  see  same  topic  ft  §  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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SANBORN,  Circuit  Judge.  Edward  B.- Hansen  and  H.  M.  Cul- 
bertson  were  the  stockholders,  and  Hansen  was  the  president,  of  the 
Hansen  Mercantile  Company,  a  corporation,  which  commenced  busi- 
ness on  September  1,  1907,  and  was  adjudged  bankrupt  on  April  4, 
1908,  on  a  petition  filed  December  10,  1907.  The  German  Bank  of 
'1  ilden,  a  corporation,  presented,  and  the  court  below  allowed,  its  claim 
against  the  estate  of  the  bankrupt  for  $6,360.20,  upon  a  promissory 
note  for  $6,610.20,  dated  November  20,  1907,  upon  which  an  indorse- 
ment of  payment  of  $260  had  been  made.  There  is  some  conflict  in 
the  evidence,  but  these  are  the  facts  which  in  our  opinion  the  testimony 
establishes : 

The  consideration  for  this  note  of  the  corporation  was:  (1)  A 
promissory  note  for  $760.20  and  interest  at  8  per  cent,  dated  August 
10,  1907,  made  by  E.  B.  Hansen  and  H.  M.  Culbertson  to  Fred  Ruegge, 
the  former  partner  of  Hansen,  which  the  bank  had  bought,  and  which 
Hansen  originally  gave  to  Ruegge  in  part  payment  for  his  interest  in 
their  partnership  property.  (2)  A  promissory  note  for  $3,000  and  in- 
terest at  8  per  cent,  dated  August  20,  1907,  made  by  E.  B.  Hansen,  H. 
M.  Culbertson,  and  Addie  M.  Culbertson,  which  Hansen  gave  to  the 
bank  for  money  he  borrowed  of  it  to  pay  his  indebtedness  to  the  Elk- 
horn  Valley  Bank,  and  $2,700  of  the  proceeds  of  which  were  used  for 
that  purpose.  The  proceeds  of  this  note  were  placed  by  the  German 
Bank  to  the  credit  of,  and  were  checked  out  by,  E.  B.  Hansen  under 
the  name  of  "Hansen  Merc.  Co."  in  August,  1907,  before  the  corpora- 
tion commenced  business,  and  while  Hansen  was  conducting  the  busi- 
ness which  he  subsequently  turned  over  to  that  corporation.  (3)  A 
promissory  note  of  $1,500  and  interest  at  8  per  cent.,  dated  August 
10,  1907,  payable  to  the  German  Bank,  made  by  Louis  Hansen,  a 
brother  of  E.  B.  Hansen.  (4)  A  promissory  note  of  the  Hansen  Mer- 
cantile Company,  given  to  the  bank  for  an  overdraft  which  it  had  made 
thereon. 

The  note  for  $6,610.20  raised  the  legal  presumption  that  the  Mercan- 
tile Company  was  indebted  to  the  bank  in  that  amount.  But  the  evi- 
dence is  convincing  that  the  corporation  derived  no  benefit  from,  and 
that  it  never,  for  any  valuable  consideration,  assumed  or  agreed  to  pay, 
either  E.  B.  Hansen's  note  for  $760.20,  or  the  $2,700  used  to  pay  Han- 
sen's note  to  the  Elkhorn  Valley  Bank,  or  Louis  Hansen's  note  for 
$1,500,  or  the  interest  on  these  amounts;  and  this  fact  necessitates  a 
reduction  of  the  claim  of  the  bank  by  these  amounts,  and  by  $260, 
which  was  indorsed  upon  the  note  when  it  was  made,  and  renders  the 
just  amount  of  its  claim  $1,322.32  and  interest  from  November  20, 
1907,  at  8  per  cent,  per  annum. 

The  officers  of  a  trading  corporation  undoubtedly  have  authority  to 
make  and  deliver  its  promissory  notes  for  the  just  debts  of  the  corpora- 
tion, and  the  acts  of  such  officers  in  this  regard  are  presumed  to  be  l^tw- 
fully  done,  when  no  notice  to  the  contrary  is  received  by  the  holder  of 
the  paper.  But  it  is  beyond  the  powers  of  the  corporation  and  of  its 
officers  alike  to  make  accommodation  paper,  or  to  guarantee  or  to  pay 
the  obligations  of  others  in  which  it  has  no  interest,  and  from  which  it 
derives  no  benefit.  Park  Hotel  Company  v.  Fourth  National  Bank,  30 
C.  C.  A.  409,  414,  86  Fed.  742,  747,  and  cases  there  cited ;  Bowen  v. 
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Meedles  National  Bank,  94  Fed.  925,  36  C.  C.  A.  553;  Merchants' 
Bank  of  Valdosta  v.  Baird,  160  Fed.  642,  645,  90  C.  C.  A.  338,  341,  17 
L.  R.  A.  (N.  S.)  526.  The  officer  of  the  German  Bank  who  took  this 
note  for  $6,610.20  knew,  and  through  him  the  bank  itself  knew,  that 
Hansen  gave  it  on  behalf  of  his  corporation  to  pay  the  notes  of  himself 
and  of  oSiers  which  the  bank  itself  owned,  that  this  mercantile  corpora* 
tion  derived  no  benefit  from  the  payment  of  these  notes,  and  that  to 
the  amount  thereof  its  note  must  l^  invalid  under  the  law  in  the  hands 
of  its  payee.  In  this  state  of  the  case  the  bank  assumed  the  burden  and 
the  risk  of  proving  in  the  teeth  of  its  knowledge  that  the  note  was 
given  by  the  Mercantile  Company  for  some  legal  consideration  suffi- 
ciently beneficial  to  it  to  support  its  promise  to  pay  these  debts  of 
others.  It  has  not  only  failed  to  bear  this  burden,  but  the  proof  is  that 
there  never  was  any  such  consideration. 

The  order  of  the  court  below  must  accordingly  be  reversed,  and  the 
case  must  be  remanded,  with  directions  to  allow  the  claim  of  the 
German  Bank  for  $1,322.32  and  interest  thereon  at  8  per  cent,  per 
annum  from  November  20, 1907 ;  and  it  is  so  ordered* 


fiALT  LAKE  VALLEY  CANNING  CO.  et  al.  r.  COLLINS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    Februaiy  7, 1910.) 

No.  1,728. 

Bahkbuptct  (I  96^)  —  Adminibtbation  op  Estatcs  —  Consolidation  of  Pro- 
ceedings. 

Bankruptcy  proceedings  against  a  partnership  and  its  members  may 
properly  be  consolidated  with  those  against  a  corporation  which  is  entirely 
owned  by  one  of  the  partners,  in  the  interest  of  economy  of  adndnlstra- 
tion. 

[Ed.  Note. — For  other  caseB»  see  Bankruptcy,  Dec.  Dig.  $  06.*] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  District  of  Montana,,  in  Bankruptcy. 

In  the  matter  of  Cooney  Bros.  &  Walsh,  a  corporation,  bankrupt. 
The  Salt  Lake  Valley  Canning  Company  petitions  for  revision.  Peti- 
tion dismissed. 

Nicholas  A.  Rotering  and  Louis  P.  Donovan,  for  petitioners. 
Robert  McBride,  for  respondent. 

Before  GILBERT,  ROSS,  and  MORROW,  Qrcuit  Judges. 

ROSS,  Circuit  Judge.  The  question  presented  by  this  petition  is 
whether  or  not  the  District  Court  erred  in  confirming  an  order  made 
by  the  referee  in  the  bankruptcy  proceedings  against  Cooney  Bros.,  a 
partnership,  and  F.  H,  and  B.  E.  Cooney  as  individuals,  consolidating 
therewith  the  bankruptcy  proceedings  against  Cooney  Bros.  &  Walsh, 
a  corporation,  upon  evidence  which  showed  that  the  corporation  styled 
Cooney  Bros.  &  Walsh  was  a  mere  form  under  which  F.  H.  Cooney 
also  transacted  business,  and  of  the  property  of  which  corporation  F. 
H.  Cooney  was  the  real  owner. 

*For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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We  see  no  error  m  the  action  of  the  court  in  affirming  the  action  of 
the  referee,  for,  so  far  from  resulting  in  injury  to  any  right  of  any 
creditor  of  Cooney  Bros.  &  Walsh,  the  creditors  of  that  corporation 
can,  as  said  by  the  court  below,  be  better  protected  "through  one  ad- 
ministration tiian  by  havine  several,  with  the  attendant  burden  of 
doubling  expenses  and  costs.  As  also  said  by  the  District  Court,  the 
trustee  chosen  in  the  prior  proceedings  against  Cooney  Bros,  and  F.  H. 
and  B.  E.  Cooney  may  readily  be  changed  in  the  event  any  of  the 
creditors  shall  be  able  to  show  that  he  is  not  the  proper  person. 

The  petition  for  revision  is  dismissed,  at  the  petitioner's  cost. 


FOUNTAIN  V.  SAWYER  et  aL 

<Glrcuit  Court  of  Appeals,  Fifth  Clreait    January  18»  1910.) 

No.  1,91Z 

8aI«VA6E  (I  51*)~AkOT7NT  of  OOMPENSATIOn—REVlSW  ON  APFEAXta 

The  proper  amount  to  allow  for  a  salvage  service  Is  a  matter  of  opinion, 
based  upon  the  evidence  as  to  the  facts  and  circumstances  sorrounding 
the  services,  and  the  rule  on  appeal  Is  that  the  amount  allowed  by  the 
lower  court  should  not  be  reduced,  unless  some  Important  error' has  been 
committed,  such  as  a  violation  of  Just  principles,  or  clear  and  palpable ' 
mistake,  or  gross  overallowance. 

[Ed.  Note.~For  other  cases,  see  Salvage,  Cent  Dig.  i  133;  Dec.  Dig. 
§51.* 

Awards  in  federal  courts,  see  note  to  The  Lamlngton,  30  C.  C  A.  280.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  Florida. 

Suit  in  admiralty  by  Thomas  Sawyer  and  others  for  salvage  serv- 
ices. Decree  for  libelants,  and  James  Fountain,  claimant,  appeals. 
Affirmed. 

G.  Bowne  Patterson,  for  appellant. 
Jefferson  B.  Browne,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  services  rendered  by  the  libelants  in  the 
court  below  were  unquestionably  salvage  services,-  and  the  only  ques- 
tion before  this  court  is  as  to  the  amount  of  salvage  compensation. 

The  proper  amount  to  allow  is  a  matter  of  opinion,  based  upon  the 
evidence  as  to  the  facts  and  circumstances  surrounding  the  services, 
and  the  rule  on  appeal  is  that  the  amount  allowed  by  the  lower  court 
should  not  be  reduced,  unless  some  important  error  has  been  commit- 
ted, such  as  the  violation  of  just  principles,  or  clear  and  palpable  mis- 
take, or  gross  overallowance.  See  The  Sybil,  4  Wheat.  98,  4  L.  Ed. 
522;  The  Camanche,  8  Wall.  448,  19  L.  Ed.  397;  The  Connemara, 
108  U.  S.  359,  2  Sup.  Ct.  764,  27  L.  Ed.  751.  In  this  case  we  find  no 
important  error,  no  violation  of  just  principles,  nor  clear  mistake,  nor 
gross  overallowance. 

The  judgment  of  the  District  Court  is  therefore  affirmed. 

•For  other  cuet  see  same  topic  ft  5  mttmbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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McKAY  ▼.  GULF  REFINING  CX>. 

(drcnlt  Court  of  Appeals,  Fifth  Circuit    January  18, 1910.) 

No.  1,947. 

1.  Mabttime  Liens  (J  17*)— Lien  foe  Supplies— Florida  Statute. 

Rev.  St.  Fla.  1892,  $  1738  (Gen.  St  Fla.  190G,  $  2204),  giving  a  lien  for 
supplies  furnished  to  vessels,  was  not  repealed  by  Act  June  4.  1903  (Laws 
1903,  c.  5143),  providing  for  mechanics*  liens. 

[Ed.  Note. — For  other  cases,  see  Maritime  Liens,  Cent  Dig.  i  22;  Dec 
Dig.  I  17.*] 

2.  Mabitime  Liens  (|  00*)— Enfobgement  of  Statutobt  Liens— Admibaltt 

JUBISDICmON. 

Contracts  for  supplies  to  a  vessel  at  her  home  port  are  maritime  in 
their  nature,  and  liens  therefor  created  by  state  statutes  are  within  the 
admiralty  jurisdiction,  and  enforceable  only  by  proceedings  in  rem  in  the 
federal  courts. 

[Ed.  Note. — ^For  other  cases,  see  Maritime  Liens,  Gent  Dig.  §  98;  Dec. 
Dig.  8  60.* 

Created  by  state  laws,  see  note  to  The  Electron,  21  C.  O.  A.  21.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Florida. 

Suit  in  rem  in  admiralty  by  the  Gulf  Refining  Company  to  enforce 
a  statutory  lien.  Decree  lor  libelant,  and  claimant,  James  McKay,  ap- 
peals.   Affirmed. 

W.  A.  Carter  and  John  P.  Wall,  for  appellant. 
Peter  O.  Knight,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  law  of  Florida  giving  a  lien  for  supplies  fur- 
nished to  vessels  within  her  borders  (section  1738,  Rev.  St.  Fla.  1892; 
Gen.  St  Fla.  1906,  §  2204)  was  not  repealed  by  act  of  June  4,  1903 
(Laws  Fla.  1903,  c.  5143),  entitled  "An  act  to  provide  liens  for  ma- 
terialmen, mechanics,"  etc. 

Contracts  for  supplies  to  a  vessel  at  her  home  port  are  maritime  in 
their  nature,  and  liens  therefor  created  by  state  statutes  are  within  the 
admiralty  jurisdiction,  and  enforceable  by  proceedings  in  rem  only, 
in  the  federal  courts.    Tlie  Madrid  (C.  C.)  40  Fed.  677. 

The  decree  of  the  District  Court  is  affirmed. 


In  re  KAUFMAN. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  11,  1910.) 

No.  25. 

Bahkbuftct  (§  96*) — Iwvoluntabt  Pboceeding&^-Amendment  to  Inoluds 
Pabtnebship. 

Involuntary  proceedings  in  bankruptcy  against  an  individual  cannot 
be  changed,  during  their  pendency  and  after  testimony  has  been  taken, 
by  a  mere  order  amending  the  title,  so  as  to  embrace  also  a  proceeding 
against  a  partnership  of  which  the  original  defendant  is  one  member. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec  Dig.  §  96.*] 

^For  other  cases  see  same  topic  A  §  mumbbb  in  Dec.  ft  Am.  Digs.  ISO?  to  date,  ft  Rep'r  Indexes 
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Petition  to  Review  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

In  the  matter  of  Isaac  Kaufman,  bankrupt.  On  petition  by  Lena 
Kaufman  to  revise  aji  order  which  amended  the  title  of  the  proceeding 
so  as  to  read  "In  the  Matter  of  Isaac  Kaufman,  Individually,  and  Isaac 
Kaufman,  a  Copartnership  Consisting  of  Isaac  Kaufman  and  Lenai 
Kaufman,  Bankrupts."  It  also  adjudged  that  "Lena  Kaufman,  the 
wife  of  Isaac  Kaufman,  is  a  copartner  in  the  copartnership  Isaac 
Kaufman."    Reversed. 

Wolf  &  Kohn  and  Sol.  Kohn  (Charles  L.  Grad,  of  counsel),  for 
petitioner. 

Cohen,  Creevey  &  Richter  (Julius  H.  Cohen  and  Ralph  W.  Gwinn, 
of  counsel),  for  respondent. 

BefoVe  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  Counsel  for  Lena  Kaufman  contends  that  the 
record  does  not  sustain  the  finding  that  she  was  a  partner  with  her 
husband;  but  it  is  not  necessary  to  go  into  that  branch  of  the  case. 
For  the  purposes  of  this  appeal  it  may  be  assumed  that  for  some  time 
prior  to  the  filing  of  the  petition  in  bankruptcy  there  was  a  firm  in  the 
district  doing  business  under  the  name  of  Isaac  Kaufman,  the  partners 
in  which  were  Isaac  Kaufman  and  Lena  Kaufman.  The  existence  of 
the  firm,  however,  was  not  known,  or  even  suspected,  and  in  conse- 
quence the  proceeding  was  instituted,  not  against  any  partnership,  but 
against  Isaac  Kaufman  individually. 

The  difficulty  with  the  order  is  that,  after  proceedings  against  the 
individual  had  progressed  for  a  considerable  time,  rnuch  testimony 
having  been  taken,  it  undertakes  to  establish  the  pendency  pari  passi 
of  another  proceeding  against  the  firm,  which  was  never  begun  by 
filing  any  petition  against  it,  and  to  put  that  second  proceeding  in  the 
same  condition  as  the  first.  In  our  opinion  this  cannot  be  done  by  a 
mere  order.  Such  a  procedure  would  deprive  the  firm  and  the  partner 
now  sought  to  be  brought  in  of  the  opportunity  which  the  statute 
gives  them  to  controvert  the  facts  alleged  in  the  petition,  and  to  have, 
if  they  so  desire,  a  trial  by  jury  on  the  question  of  insolvency  and  any 
act  of  bankruptcy  alleged  to  have  been  committed.  Act  July  1,  1898, 
c.  541,  §§  18d,  19a,  30  Stat.  551  (U.  S.  Comp.  St.  1901,  p.  3429). 

This  case  is  to  be  distinguished  from  those  cited  on  the  brief,  where 
the  original  proceeding  was  against  a  firm,  and,  upon  the-  discovery 
of  a  partner  not  originally  named  or  known,  he  was  brought  in  as  one 
of  the  members  of  tihe  firm. 

The  order  is  reversed. 
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FUEEST  BROS.  &  CX>.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  7,  1909.) 

No.  84  (4,168). 

L  Customs  Duties  (J  38*)— Classification— "Cocoanut  Oil"— Bbfined  Oil. 
In  Tariff  Act  July  24,  1897,  c.  11,  §  2,  Free  List,  par.  626»  30  Stat.  199 
(U.  8.  Comp.  St.  1901,  p.  1(585),  the  provision  for  "cocoanut  oil"  Includes 
refined  as  well  as  unrefined  oil. 

[Ed.  Note. — ^For  other  cases,  see  Customs  Duties,  Dec  Dig.  i  38.*] 
2.  Customs  Duties  (|  30*)— CIlassifioation— REnirsD  Cocoanut  Oh*— "Cocoa 

BUTTEBIWB." 

Refined  cocoanut  oil  is  not  "cocoa  butterine,"  within  the  meaning  of 
Tariff  Act  July  24.  1897,  c.  11,  $  1,  Schedule  G,  par.  282,  30  Stat  172  (U. 
S.  Comp.  St  1901,  p.  1652). 
[Ed.  Note. — ^For  other  cases,  see  Customs  Duties,  Dec.  Dig.  {  30.* 
For  other  definitions,  see  Words  and  Phrases,  yol.  8,  p.  7605.] 

8.  Customs  Duties  (§  38*)— Classification— Specific  Designation. 

"Cocoanut  oil,"  in  Tariff  Act  July  24,  1897,  a  11,  §  2,  Free  List,  par. 
626,  30  Stat  199  (U.  S.  Comp.  St  1901,  p.  1685),  Is  a  more  specific  term 
than  "cocoa  butterine,"  in  section  1,  Schedule  G,  par.  282,  30  Stat  172  (U. 
S.  Comp.  St  1901,  p.  1652). 

[Ed.  Note.— For  other  cases,  see  Customs  Duties,  Dec.  Dig.  f  38.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Appeal  from  a  decision  (166  Fed.  1014)  of  the  Circuit  Court,  South- 
em  District  of  New  York,  in  a  customs  case.  The  importation  in 
question  is  refined  cocoanut  oil.  The  importers  in  their  protest  claim- 
ed that  it  was  entitled  to  free  entry  as  "cocoanut  oil,"  under  Tariff 
Act  July  24,  1897,  c.  11,  §  2,  Free  List,  par.  626,  30  Stat  199  (U.  S. 
Comp.  St.  1901,  p.  1685).  The  collector  assessed  it  for  duty  under 
section  1,  Schedule  G,  par.  282,  of  said  act  (30  Stat  172  [U.  S.  Comp. 
St  1901,  p.  1662])^  which  reads  as  follows: 

**Cocoa  butter  or  cocoa  butterine,  three  and  one-half  cents  per  pound.** 

The  Board  of  General  Appraisers  affirmed  the  action  of  the  collector, 
and  the  Circuit  Court  affirmed  the  Board.  The  importers  appeal.  Re- 
versed. 

Comstock  &  Washburn  (J.  Stuart  Tompkins,  of  counsel),  for  im- 
porters. 

D.  Frank  Lloyd,  Deputy  Asst.  Atty.  Gen.  (William  A.  Robertson, 
Sp.  Atty.,  of  counsel),  for  the  United  States. 

Before  LACOMBE,  COXE,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
term  "cocoanut  oil"  m  the  free  list  is  broad  enough  to  include  refined 

*For  other  cues  see  lame  topic  A  5  nvmbbb  In  Dec.  ft  Am.  Dlge.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by  V:iOOQIC 


96  176  FEDERAL  REPORTER. 

as  well  as  unrefined  oil.  The  merchandise  in  question  is  refined  cocoa- 
nut  oil,  and  consequently  it  is  entitled  to  free  entry  unless  it  is  more 
specifically  provided  for  elsewhere. 

The  Circuit  Court  and  the  Board  of  Appraisers  apparently  held  that 
the  merchandise  was  properly  assessed  for  duty  as  ''cocoa  butterine" 
because  the  importers  had  failed  to  show  that  it  was  not  suitable  for 
use  as  a  substitute  for  cocoa  butter. 

We  are  by  no  means  certain  that  the  importers,  having  shown  that 
the  provision  of  the  free  list  applied  to  this  article,  were  obliged  to  go 
further  and  offer  evidence  to  negative  the  application  of  the  cocoa  but- 
terine paragraph.  Refined  and  unrefined  cocoanut  oil  might  both  be 
used  as  substitutes  for  cocoa  butter  without  making  "cocoa  butterine" 
a  more  specific  designation  for  them  than  "cocoanut  oil." 

But,  assuming  that  the  burden  was  upon  the  importers  to  show  the 
nonapplication  of  the  "cocoa  butterine"  paragraph,  we  think  that  they 
sustained  it.  We  are  fully  satisfied  from  the  evidence  that  refined 
cocoanut  oil  is  not  cocoa  butterine,  and  that  if  it  could  be  used  as  a 
substitute  for  cocoa  butter,  still  it  is  more  specifically  described  in  the 
provision  of  the  free  list  than  in  paragraph  282  (Act  July  ?4,  1897,  c. 
11,  §  1,  Schedule  G,  30  Stat.  172  [U.  S.  Comp.  St.  1901,  p.  1652]). 

The  case  of  United  States  v.  Oriental  American  Co.  (C.  C.)  129 
Fed.  249,  T.  D.  25,179,  is  directly  in  point  and  is  approved. 

The  decision  of  the  Circuit  Court  is  reversed. 


B.  li.  WATBOUS  MFG.  00.  V.  AMERICAN  HARDWARE  MFG.  00. 

(Circuit  Court  of  AppeaBs.     Seventh  Circuit*    January  5,  1910.) 

No.  1,526. 

Patents  (J  328*) — Infringement— Doob  Check  and  Closer. 

The  Bailey  patent,  No.  652,828,  for  a  door  check  and  closer,  as  limited 
by  its  terms  to  meet  the  requirements  of  the  Patent  Office,  in  view  of  the 
prior  art,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

Suit  in  equity  by  the  E.  L.  Watrous  Manufacturing  Company  against 
the  American  Hardware  Manufacturing  Company.  Decree  for  de- 
fendant (161  Fed.  362),  and  complainant  appeals.    Aflfirmed. 

The  bill  in  the  court  below  was  to  restrain  the  infringement  of  let- 
ters patent  No.  652,828,  issued  to  Herbert  L.  Bailey,  July  3,  1900,  for 
an  improvement  in  door  checks  and  closers.  Upon  hearing,  the  bill 
was  dismissed  for  want  of  equity.    The  facts  are  stated  in  the  opinion. 

Wallace  R.  Lane,  for  appellant. 
Henry  L.  Clapp,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 
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GROSSCUP,  Circuit  Judge.    Appellant's  patent  is  illustrated  in  the 
following  diagram : 


«f 


The  operation  of  the  device  patented  is  clearly  described  in  the  de- 
scriptive portion  of  the  patent,  especially  when  read  in  connection  with 
Fig.  4  of  the  diagram,  as  follows : 

"Referring  by  letter  to  the  accompanying  drawings,  A  indicates  the  door- 
frame ;  B,  a  pin  or  projection  depending  from  the  top  of  the  frame ;  C,  the  door ; 
D,  a  bracket  secured  to  the  iniier  side  of  the  door  near  the  top  thereof,  and  B  a 
bifurcated  Jaw  pivoted  to  the  bracket  and  adapted  and  arranged  to  engage  the 
pin  B  upon  the  door-frame  when  the  door  is  closed.  The  pivoted  bifurcated 
176  F.— 7 
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Jaw  Is  proyided  with  an  angular  tailpiece  or  projection  ^,  adapted  and  ar- 
ranged to  engage  a  shoulder  G  upon  the  bracket  when  the  jaw  Is  swung  out 
or  extending  In  position  to  engage  the  pin  on  the  door  as  the  door  swings  to. 
A  spiral  spring  H  Is  secured  at  its  ends,  respectively,  to  the  bracket  and  to 
the  jaw  at  such  points  as  that  It  shall  swing  across  the  dead-center  formed  by 
Its  two  points  of  attachment  and  the  pivot  connecting  the  jaw  to  the  bracket, 
so  that  when  the  jaw  Is  open — that  Is,  swung  out  In  the  position  shown  In 
Fig.  3 — the  contractile  force  of  the  spring  tends  to  yieldingly  maintain  the 
jaw  in  such  position.  When,  however,  the  jaw  is  forcibly  swung  upon  Its 
pivot,  as  by  engagement  therewith  of  the  pin  B,  as  soon  as  the  jaw  has 
swung  sufficiently  for  the  spring  to  pass  the  dead-center  the  contractile  force 
thereof  will  tend  to  draw  the  jaw  Inward  to  the  position  Illustrated  In  Fig. 
2.  This  tendency  of  the  spring  causes  the  device  to  forcibly  close  the  door 
after  the  door  has  been  checked  by  the  engagement  of  the  jaw  with  the  pin 
B,  the  checking  force  resulting  from  force  necessary  to  swing  the  spring  across 
the  dead-center.  Of  course  when  the  door  is  forcibly  drawn  open  the  jaw 
will  be  caused  to  swing  out  again  in  the  opposite  direction,  and  the  shape  of 
the  notch  therein  and  the  location  of  the  pin  B  are  such  that  at  the  time  the 
jaw  becomes  disengaged  from  the  pin  the  jaw  will  have  been  swung  outward 
on  its  pivot  until  the  spring  H  has  passed  the  dead-center,  when  the  parts 
will  be  retained  in  this  position  until  the  door  is  again  closed." 

The  functions  of  the  device  are  to  use  the  spring,  first,  as  a  buffer, 
to  resist  the  strength  of  the  slam  of  the  door,  and  secondly,  as  a  means 
to  pull  the  door  shut,  and  to  hold  it  shut — these  functions  being 
brought  about  in  succession  by  the  arrangement  of  the  spring  and  the 
frog,  whereby,  due  to  the  angle  of  the  frog,  the  pressure  of  the  spring 
is  exerted  against  the  forcible  closing  of  the  door  until  the  dead  cefiter 
has  been  passed,  but  the  dead  center  passed,  the  tension  of  the  spring 
is  exerted  toward  drawings  the  door  shut  and  holding  it  shut. 

Bailey's  claim,  as  originally  filed  and  as  subsequently  allowed  (the 
interlineations  and  the  erasures  indicating  the  changes  in  the  claim  as 
originally  applied  for,  and  showing  it  as  finally  allowed),  is  as  follows: 

"In  a  door  check  and  closer,  the  combination  with  a  bracket  secured  to  the 
near  the  upper  edge  tbereof  depending  from  the  top  of  the  door  frame 

door  y^  and  a  pin  or  projection  on  tho  door  fpamo  ttdjflo#iit  thorito  /^,  of  a 
bifurcated  jaw  pivoted  to  the  bracket  and  adapted  and  arranged  to  engage 
said  pin,  a  spring  secured  at  its  ends,  respectively,  to  said  jaw  and  bracket  so 
as  to  swing  across  the  dead  center  when  the  jaw  is  swung  upon  its  pivot  and 
a  stop  for  said  jaw,  substantially  as  described.** 

The  original  claim  being  disallowed  on  the  following  citations : 

"Becker,  #354,087,  Dec.  14,  1886,  Door  Chedcs  and  Closers,  and  Mallory, 
#512,202.  Jany.  2,  1894,  'Door  Checks-Trippers*  and  German  patent  to  Hoing, 
#86,732,  Door  Checks.  The  most  that  applicant  has  done  is  to  add  the  spring 
of  Mallory  to  the  device  of  Hoing." 

Thereupon  the  amendments  were  made,  as  indicated  in  the  insertions 
and  erasures. 

An  inspection  of  these  patents,  and  of  the  patent  of  Conklin,  No. 
689,418,  and  the  English  patent  of  Schou,  No.  10,955,  convinces  us  that 
the  claim,  as  thus  filed,  was  too  broad — Mallory,  Conklin  and  Schou 
clearly  embodying  the  functions  and  the  arrangement  of  angle  and 
frog,  whereby,  upon  the  passing  of  the  dead  center,. the  line  of  draft 
is  changed,  as  above  set  forth.  The  mechanical  adjustments,  only,  are 
somewhat  different,  and  by  amending  the  claim  upon  these  citations, 
Bailey  has  limited  himself  to  the  mechanical  respects  in  which  his  de- 
vice differs  from  the  preceding  devices. 
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Considering  the  Bailey  patent,  therefore,  as  a  limited  one,  the  Wells 
device,  patent  No.  770,837,  does  not  answer  to  the  call  of  his  claim. 
True,  it  reaches  the  same  result,  and  through  the  performance  by  the 
device  of  the  same  functions,  but  in  this  larger  respect  it  follows  only 
the  prior  art.  It  does  not  use  a  bracket  secured  to  the  door  "near 
the  upper  edge  thereof"  (and  this  is  one  of  the  amendments  that  saved 
the  Bailey  patent  in  the  Patent  Office  from  citations  of  the  prior  art); 
nor  is  "a  pin  or  projection  depending  from  the  top  of  the  door  frame" 
employed  to  engage  with  the  jaw — another  amendment  that  saved  the 
Bailey  patent  in  the  Patent  Office  from  the  prior  art.  The  Bailey  pat- 
ent, in  terms  being  so  limited — ^and  made  so  to  meet  the  requirements 
of  the  Patent  Office — ^we  are  not  at  liberty  to  enlarge  or  alter  it. 

The  decree  of  the  Circuit  Court  is  affirmed. 


JONES  et  al.  T.  F.  A.  HARDY  &  CO. 

(Clrcnlt  Court  of  Appeals,  Seventh  drcalt    January  4,  1910.) 

No.  1,557. 

Patents  (|  828*)— Infbinobmeitt— Etkolabses. 

The  Finch  patent.  No.  666,928,  for  eyeglasses,  construed,  and  held  not 
Infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern ' 
Division  of  the  Northern  District  of  Illinois. 

Suit  in  equity  by  Edwin  T.  Jones  and  others  against  F.  A.  Hardy 
&  Co.    Decree  for  defendants,  and  complainants  appeal.    Affirmed. 

For  opinion  below,  see  162  Fed.  320. 

H.  P.  Doolittle  and  Wm.  M.  Stockbridge,  for  appellants. 

L.  M.  Hopkins,  for  appellees. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Appellants'  bill  !or  alleged  infringement 
of  patent  No.  666,928,  January  29,  1901,  to  Finch,  assignor,  was  dis- 
missed for  want  of  equity  on  the  ground  that  appellees'  device  did  not 
infringe. 

The  claim  reads : 

"Id  eyeglasses  the  combination,  with  the  eyeglass-frame  or  lens-mountings, 
of  a  bridge  having  bends  at  the  extremities  of  its  bow  portion,  said  bends  be- 
ing substantially  perpendicular  to  the  plane  of  the  lenses,  and  projections  ex- 
tending forwardJy  from  the  bends  to  the  frame  or  lens-mountings,  and  spring- 
held  lever-arms  extending  across  the  bridge,  and  suitably  fulcrumed  on  the 
frame  or  mountings,  their  inner  extremities  or  nose-pieces  being  normally 
spring-pressed  toward  the  bow  of  the  bridge,  whereby  there  is  co-operative 
gripping  action  between  the  nose-pieces  of  the  lever-arms  and  the  bow  of  the 
bridge,  in  a  plane  substantially  perpendicular  to  that  of  the  lenses." 

The  bridge  described  in  the  claim  is  the  "saddle-bridge"  of  the  prior 
art,  quite  generally  used  in  spectacles ;  that  is,  in  glasses  having  hold- 
ing-arms Siat  extend  back  over  the  ears  of  the  wearer.  Spring-held 
lever-arms,  with  nose-pieces  at  the  inner  ends  thereof,  were  likewise 
old,  and  had  frequently  been  used  in  eyeglasses  or /'nose-pincers." 
We  find  it  unnecessary  to  set  forth  the  prior  art  in  relation  to  the 
controversy  whether  Fmch  was  broadly  entitled  to  a  monopoly  of  the 
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combination  of  the  saddle-bridge  and  spring-operated  nose-pieces,  for 
such  a  combination  is  not  broadly  claimed.  The  claim  is  distinctly 
limited  to  that  combination  of  the  elements  in  which  there  is  a  co- 
operative gripping  action  between  the  saddle-bridge  arid  nose-pieces 
in  a  pla;ie  substantially  perpendicular  to  that  of  the  lenses.  What  kind 
of  construction  would  afford  this  action  is  not  set  forth  in  the  claim. 
We  must  therefore  turn  from  the  claim  to  the  disclosure.  Therein 
Finch  said : 

"My  improvement  embraces  the  combination  of  a  saddle-bridge  and  a  lever- 
guard  having  but  a  small  bearing  surface,  namely,  the  disk,  10.  The  said 
bridge,  which  extends  well  down  on  the  nose  on  both  sides,  supports  the  glasses, 
while  the  guard  maintains  the  bridge  in  place  and  prevents  the  glasses  from 
turning  or  falling  forward.  The  small  area  of  the  guard-disk  is  amply  suffi- 
cient for  this  purpose.  The  lever-guards  heretofore  used  have  been  provided 
with  a  long  bearing-surface  which  grips  the  nose  on  opposite  sides  and  in 
some  instanced  causes  such  irritation  that  the  eyeglasses  cannot  be  worn." 

Finch's  idea,  as  we  gather  it  from  reading  the  claim  in  connection 
with  the  specificatipn,  was  that  the  saddle-bridge  should  support  the 
eyeglasses  just  as  it  supported  the  spectacles,  and  that,  just  as  the  arms 
of  the  spectacles  extending  back  over  the  ears  in  a  plane  substantially 
perpendicular  to  that  of  the  lenses  held  the  saddle-bridge  firmly  in 
place,  so  should  his  spring-operated  nose-pieces  by  pulling  back  in  a 
plane  substantially  perpendicular  to  that  of  the  lenses  hold  the  saddle- 
bridge  firmly  in  place.  This  result  was  to  be  obtained  and  the  objec- 
tions to  the  long  bearing-surfaces  were  to  be  obviated  by  the  use  of 
small  bearing-surfaces  that  should  grip  the  soft  part  of  the  nose  be- 
tween the  eyes,  and  by  their  forward  motion  in  the  plane  perpendicular 
to  that  of  the  lenses  should  draw  the  saddle-bridge  back  against  the 
nose. 

The  action  of  appellants,  who  are  extensive  manufacturers  of  eye- 
glasses, in  marketing  saddle-bridge  eyeglasses  only  in  connection  with 
spring-operated  nose-pieces  having  long  bearing-surfaces,  might  be 
considered  as  corroboration  of  appellees'  expert's  opinion  that  the  com- 
bination of  the  Finch  patent  was  for  all  practical  purposes  inoperative. 
But  we  will  not  pursue  that  inquiry,  because  appellees  do  not  use  the 
invention  z%  we  have  defined  it.  Appellees'  eyeglasses  have  the  elon- 
gated nose-pieces  which  afford  support  independently  of  the  bridge — a 
combination  of  saddle-bridge  and  nose-pieces  beyond  the  letter  and  the 
spirit  of  Finch's  patent. 

The  decree  is  affirmed. 


MORGAN  ENGINEERING  CO.  v.  ALLIANCE  MACH.   CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    November  2,  1909.) 

No.  1,917. 

1.  Patents  (§  165*)— Construction— Advantages  Not  CLAniED. 

A  patentee  is  entitled  to  have  his  patent  considered  with  reference  to 
an  advantage  over  the  prior  art  necessarily  secured  by  the  operation  of  the 
device  as  described,  even  though  such  advantage  is  not  specifically  claimed. 

[Bd.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  §  241 ;  Dec.  Dig.  { 
165.*] 
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1  Patents  (§  328*)— Vaxiditt  and  iNrBiNOEMENT— Traveling  Cb\nv. 

The  Shem  patent,  No.  791,&31,  for  Improvements  in  double  trolley  travel- 
ing cranes,  was  not  anticipated,  and  discloses  patentable  Invention  in  view 
of  the  marked  superiority  in  safety  and  economy,  In  more  extended  use 
and  constant  operation  of  the  patented  structure  over  those  of  the  prior 
art,  although  claims  1  and  2  are  void  as  too  broad.  The  remaining  claims 
also  Tield  infringed. 

•      •;       • 

Appeal  from  the  Circuit  Court  of  the  United  States  tor-the  N6rth- 
crn  District  of  Ohio.  »        •    .     . . 

Suit  in  equity  by  the  Alliance  Machine  Company  against fte  Morg^ 
Engineering  Company.  Decree  for  complainant,  and  defendant  ap- 
peals.   Affirmed. 

This  suit  was  brought  by  the  Alliance  Machine  Company,  assignee  of  one 
George  W.  Shem,  to  obtain  relief  against  alleged  infringement  by  the  Morgan 
Engineering  Company  of  patent  No.  791,951,  granted  by  the  United  States 
March  17,  1905,  to  Shem  for  certain  Improvements  in  cranes. 

It  Is  admitted  by  the  answer  that  the  letters  patent  were  granted  to  Shem, 
but  it  Is  denied  that  he  was  the  original  inventor ;  and,  after  the  usual  denials, 
it  is  alleged  that  the  improvements  do  not  constitute  patehtable  invention  or 
discovery,  and  also  that  the  material  parts  of  the  invention  had  prior  to  its 
date  been  described  and  patented  in  divers  printed  publications  and  patents, 
and  a  number  are  specified  in  paragraph  8  of  the  answer,  and  in  an  amend- 
ment made  thereto,  among  which  are  letters  patent  No.  528,621,  granted  by  the 
United  States  to  A.  J.  Shaw,  November  7,  1904,  for  Improvements  in  hoisting 
machinery,  and  letters  patent  No.  78,579,  granted  in  Germany  to  Bock  and 
Henkel,  in  1804;  also  in  a  certain  design  made  by  one  Sawyer  for  the  Shaw 
Electric  Company.  Thereupon  replication  was  filed.  Proofs  were  taken,  the 
canse  was  heard,  and  on  November  25,  1908,  decree  was  entered  finding  for 
complainant,  allowing  recovery  of  gains  and  profits,  ordering  reference  and 
accounting  and  granting  writ  of  Injunction.  From  this  decree  the  Morgan 
company  appealed. 

The  nature  and  object  of  the  patent  in  suit  are  In  part  thus  stated  in  the  ' 

spedflcatlons:  "My  invention  relates  to  that  class  of  traveling  cranes  which 
carry  both  a  main  hoisting-trolley  and  an  auxiliary  hoisting-trolley.  The  ob- 
ject of  my  invention  is  to  so  construct  such  a  crane  as  to  permit  ready  acces- 
sibility to  the  supplementary  trolley,  to  reduce  the  strain  upon  the  girders 
which  constitute  the  side  members  of  the  crane-bridge,  to  permit  of  the  mount- 
ing at  any  desired  point  on  the  bridge,  preferjsbly  at  the  longitudinal  center 
of  the  same,  of  the  motor  which  drives  the  bridge-traversing  mechanism,  to 
Incrtose  the  range  of  movement  of  both  of  the  trolleys,  and  to  permit  of  a 
more  compact  arrangement  of  the  hoisting  mechanism  on  the  main  trolley 
than  is  possible  with  the  ordinary  construction  of  crane." 

The  manner  of  obtaining  the  advantages  mentioned  is  thereupon  shown  by 
descriptive  words  and  drawings.  The  first  drawing  displays  a  side  elevation 
of  the  crane  made  according  to  the  invention,  and  the  second  one  an  end  view 
or  cross-section  of  the  crane.  Further  description,  with  copies  of  drawings, 
will  be  found  in  the  opinion.  It  Is  stated  in  the  specifications  that  the  inven- 
tion "is  shown  as  applied  to  a  ladle-crane."  It  is  then  stated  that  the  ordi- 
nary constmction  of  ladle-cranes  was  open  to  many  objections:  That  the 
weight  of  the  supplementary  trolley  and  Its  load  caused  excessive  strain 
upon  the  girders  supporting  the  crane-bridge;  that  so  suspending  and  sup- 
porting the  supplementary  trolley  required  the  hoisting-chains  of  the  main 
trolley  to  be  placed  outside  of  the  girders,  also  requiring  a  wide  separation  of 
the  hoisting-drums,  prevented  locating  the  bridge-driving  motor  on  any  part 
of  the  bridge  except  at  its  extreme  end,  also  required  a  shaft  almost  as  long 
as  the  crane-bridge  for  transmitting  power  from  the  motor  to  one  end  of  the 
bridge-trucks,  and  so  limited  the  range  of  movements  of  trolleys  on  the  crane- 
bridge. 

•For  otbtr  cmm  sm  lam*  tople  A  |  inTHBSB  in  D«c.  A  Am.  Diss.  1807  to  d*to,  A  Rop'r  Indsxis 
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The  plan  adopted  for  overcoming  these  objections  In  substance  was  to  widen 
the  space  between  the  bridge  girders,  place  between  them  two  parallel  girders, 
operate  the  supplementary  trolley  on  these  Intermediate  girders,  and  suspend 
the  hoistlng-chaiuB  depending  from  the  main  trolley  Inside  instead  of  outside 
of  the  main  girders.  It  Is  then  stated  that  the  plan  proposed  overcomes  the 
objections  to  the  usual  construction  thus:  "  •  ♦  ♦  The  parts  are  compactly 
disposed,  the^sl^alns  are  divided  and  distributed,  a  central  location  of  the 
bridge^vivijigS  njotor  upon  the  bridge  is  permitted  with  Its  accompanying  ad- 
'.  vantAj^  k^'  f ela^ively  short  lengths  of  transmltting-shaf t  between  the  mot(»r 
'  andT  tne  "bridge-supporting  trucks,  and  In  which,  furthermore,  the  range  of 
«tFa>e^TtfIeither*]:rolIey  Is  not  restricted  by  the  presence  of  said  motor  or  other 
>t^^V^^titLBcW\>f  *t&e  crane,  a  full  travel  of  the  trolley  from  one  end  of  the 
'bridge  to  the  other  being  permitted.'* 

The  claims  are  as  follows: 

'*1.  A  crane  having  a  bridge  with  main  hoisting-trolley  mounted  upon  the 
main  girders  of  said  bridge,  and  a  supplementary  trolley  mounted  upon  sup- 
plementary girders  Independent  of  said  main  girders,  substantially  as  speci- 
fied. 

"2.  A  crane  having  a  bridge  with  main  hoisting-trolley  mounted  upon  the 
main  girders  of  said  bridge,  and  a  supplementary  trolley  mounted  upon  sup- 
plementary girders  independent  of  said  main  girders,  said  sui^lementary  gird- 
ers being  located  between  the  main  girders,  substantially  as  specified. 

"3.  A  crane  having  a  bridge  with  main  and  supplementary  hoisting-trolleya. 
the  main  hoisting-trolley  being  mounted  upon  the  main  outer  girders  of  the 
bridge,  and  the  supplementary  trolley  being  mounted  upon  supplementary  inte- 
rior girders,  the  hoisting-chains  from  the  main  trolley  depending  between  the 
said  main  and  supplementary  girders,  substantially  as  specified. 

"4.  A  crane  having  a  bridge  with  main  and  supplementary  hoisting-trolleys, 
the  main  hoisting-trolley  being  mounted  upon  the  main  outer  girders  of  the 
bridge,  and  the  supplementary  trolley  being  mounted  upon  supplementary  In- 
terior girders,  the  hoisting-chains  from  the  main  trolley  depending  between  the 
said  main  and  supplementary  girders,  and  the  hoisting-chains  from  the  supple- 
mentary trolley  depending  between  the  isupplementary  girders  which  carry  said 
trolley,  substantially  as  specified. 

''5.  A  crane  having  a  traveling  bridge  with  outer  main  girders,  supplemen- 
tary inner  girders,  main  hoisting-trolley  mounted  upon  the  main  girders,  and 
having  its  boistlng-chalns  depending  l)etween  the  main  and  supplementary 
girders,  a  supplementary  hoisting-trolley  mounted  upon  said  supplementary 
girders,  and  a  bridge-driving  motor  centrally  mounted  upon  one  of  the  outer 
girders,  substantially  as  specified.** 

H.  A.  Seymour  and  F.  P.  Fish,  for  appellant 

C.  P.  Byrnes,  for  appellee.  ^, 

Before  LURTON,  SEVERENS,  and  WARRINGTON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
In  the  view  we  take  of  this  case,  it  is  necessary  first  to  consider  whether 
the  patent  involves  the  quality  of  invention.  It  is  claimed  that  Shem's 
improvements  over  the  prior  art  consisted  in  the  relocation  and  rear- 
rangement of  the  parts  of  the  well-known  double  trolley  traveling 
crane,  without  the  result  of  any  new  function  or  mode  of  operation, 
and  that  this  does  not  amount  to  patentable  invention.  The  relevance 
and  force  of  this  contention  may  be  tested  by  a  comparison  of  the 
advantages  of  a  crane  made  according  to  this  invention,  with  the  dis- 
advantages of  the  type  of  crane  in  use  at  the  date  of  the  patent.  The 
comparison  will  be  more  accurate  and  helpful  if  it  is  applied,  as  pat- 
entee in  his  specifications  applied!  his  invention,  to  ladle-cranes. 
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The  description  given  of  the  prior  state  of  the  art  in  the  specifica- 
tions of  the  letters  patent,  as  in  substance  pointed  out  in  the  state- 
ment, seems  to  us  to  be  borne  out  by  the  evidence.  The  same  is  true 
of  the  advantages  attained  by  the  invention,  as  there  stated. 

This  is  a  combination  patent.  It  has  relation  to  hoisting  and  trans- 
porting mechanism  as  applied  to  ladle-cranes.  As  stated  by  learned 
counsel  for  appellant,  this  type  of  traveling  crane  "is  most  properly 
used  for  the  handling  of  molten  steel  delivered  from  the  furnaces  of 
the  steel  plant  into  a  ladle,  and  for  carrying  this  ladle  to  a  place  where 
the  contents  of  the  ladle  are  discharged!  into  ingot  molds."  Neces- 
sarily the  inventor  had  to  do  with  an  old  subject  and  an  existing  art. 
The  movement  and  uses  made  of  any  substance  as  necessary  and  dan- 
gerous as  is  molten  metal  must  always  have  engaged  the  faculties  of 
men  in  contriving  new  and  improved  safety  devices  for  its  control. 

An  illustration  of  the  old  form  of  ladle-crane  is,  we  think,  fairly 
represented  by  the  following  sketch : 


''v    B, 


Fig.  1  represents  the  bridge  of  the  crane  in  side  elevation,  and  Fig. 
2  represents  it  in  cross-section.  A,  A,  are  the  main  girders  attached 
to  the  end  carriages,  B,  B,  having  wheeled  trucks  that  run  on  tracks, 
C,  C.  The  main  trolley,  D,  is  carried  on  tracks  of  the  main  girders, 
A,  A,  and  is  provided  with  hoisting  drums,  E,  E,  from  which  the  hoist- 
ing chains  are  suspended  on  the  outside  of  the  main  trolley,  D,  and 
outside  of  the  main  girders.  A,  A.  Each  hoisting-chain  as  shown  on 
Fi^.  2  is  fastened  on  the  lower  end  to  a  cross-bar,  from  the  ends  of 
which  are  suspended  hooks  for  engaging  the  trunnions  of  the  ladles. 
The  auxiliary  trolley,  G,  is  operated  over  runways  attached  to  the 
inside  lower  edges  of  the  two  main  girders,  A,  A.  The  auxiliary  trol- 
ley is  equipped  with  one  hoisting-chain  carrying  a  hook  on  its  end, 
used  for  operating  the  ladles.  This  is  what  is  known  as  the  overhang- 
ing ladle-crane. 

The  following  are  copies  of  the  drawings  of  the  patent  in  suit: 
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These  are  described  in  the  specifications  thus : 

**Fig.  1  Is  a  side  elevation  of  a  crane  constructed  in  accordance  with  my  In- 
vention, and  Fig.  2  Is  an  end  view  of  the  same  on  a  larger  scale. 

"Referring  in  the  first  Instance  to  Fig.  1  of  the  drawings,  1,  1,  represent  the 
main  girders  upon  which  the  bridge  of  the  crane  is  mounted  and  upon  which 
it  can  travel,  said  bridge  consisting  of  a  pair  of  longitudinal  side  girders,  2, 
with  suitable  transverse  connections  at  the  ends,  which  connections  coustltate 
end  carriages,  3,  each  of  the  latter  having  a  wheeled  truck  running  upon  rails 
on  the  main  girder,  1.  and  some  of  the  wheels  of  these  trucl^s  being  rotated 
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by  power  derived  from  a  motor,  4,  which  is  mounted  on  'the  bridge  of  the 
crane,  so  as  to  effect  the  movement  of  the  latter  back  and  forth  upon  the  sup- . 
porting-girders,  1. 

"Mounted  upon  suitable  rails  upon  the  traversing  bridge  of  the  crane  is  a 
trolley,  5,  provided  with  hoisting  mechanism  of  any  appropriate  character  and 
with  a  motor  and  gearing  for  operating  said  hoisting  mechanism,  ♦  ♦  ♦ 
the  hoisting  mechanism  having  two  drums,  6,  whose  depending  chains  support 
a  bar,  7,  provided  with  depending  ladle-supporting  hooks,  8.    ♦    ♦    • 

**In  carrying  out  my  invention  I  provide  the  crane-bridge  with  supplemen- 
tary girders,  9,  secured  at  their  ends  to  the  carriages,  3,  and  located  so  far  in- 
side of  the  main  girders,  2,  as  to  provide  ample  room  between  the  two  sets  of 
girders  for  the  operation  of  the  hoisting-chains  from  the  main  trolley.  Upon 
these  supplementary  girders,  9,  is  mounted  so  as  to  traverse'  longitudinally  a 
supplementary  trolley,  10,  which  is  provided  with  appropriate  hoisting  mech- 
anism and  with  a  motor,  11,  for  operating  the  same,  the  chains  depending 
from  the  hoisting  mechanism  of  the  supplementary  trolley  between  the  gird- 
ers, 9,  as  shown  in  Fig.  2,  in  which  these  chains  are  illustrated  as  employed  In 
connection  with  the  ladle-tipping  hook,  12." 

It  will  be  observed  that  the  auxiliary  trolley  rails  of  the  invention  in 
suit  are  not  connected  with  the  inside  lower  edge  of  the  main  girders, 
as  were  the  flanges  in  the  prior  art,  and  that  the  weight  of  the  supple- 
mentary trolley  with  its  load  no  longer  exerts  excessive  side  strain 
upon  the  girders,  also,  as  succinctly  stated  by  one  of  the  witnesses: 
"second,  the  draft  of  the  main  hoisting  tackle  comies  inside  instead  of 
outside  the  base  of  the  supports  to  the  main  trolley ;  third,  since  the 
outside  of  the  main  girders  is  now  free  from  the  main  hoisting  ropes, 
the  bridge-driving  motor  may  be  located  outside  and  at  the  center 
instead  of  at  one  end  of  the  bridge  to  eliminate  the  long  shaft  drive; 
fourth,  the  auxiliary  trolley  becomes  readily  accessible  for  repairs, 
particularly  the  renewal  of  the  supporting  wheels,  bearings  and  gears ; 
and,  fifth,  the  range  of  travel  6i  the  trolley  on  the  bridge  is  increased." 

We  think  these  advantages  are  obvious,  unless  it  be  the  one  gained 
by  the  removal  of  the  main  hoisting  tackle  from  the  outside  of  the 
main  trolley  and  main  girders  to  points  within  the  base  of  support  of 
the  main  trolley  and  inside  of  the  main  girders.  It  is  shown  by  the 
evidence  that  the  weight  of  molten  metal  carried  in  a  ladle  is  from  60 
to  125  tons,  and  that  when  the  shock  of  this  great  weight  is  cast 
upon  the  hoisting  tackle  over  one  end  of  a  main  trolley,  through  the 
breakage  of  the  hoisting  tackle  depending  on  the  outside  of  the  other 
end  of  the  main  trolley  of  an  overhanging  crane,  there  is  a  tendency 
to  tilt  and  overturn  the  main  trolley.  It  is  shown  without  dispute 
that  this  actually  happened  in  at  least  one  instance.  It  is  true  that 
it  occurred  under  conditions  sdmewhat  peculiar;  and,  also,  that  the 
escape  in  such  a  case  of  molten  metal  might  cause  more  injury  than 
would  be  caused  by  the  overturning  alone  of  the  main  trolley.  But  it  is 
equally  true  that  the  accident  caused  such  an  influence  upon  expe- 
rienced users  of.  overhanging  cranes,  as  to  create  an  unqsual  demand 
for  a  crane  with  hoisting  tackle  depending  within  and  not  without  the 
base  of  support  of  the  main  trolley.  It  is  not  claimed  that  a  trolley 
could  be  upset  upon  a  crane  with  the  hoisting  tackle  so  arranged. 

The  claim  made  that  this  advantage  cannot  be  considered  for  the 
reason  that  it  is  not  enumerated  among  the  advantages  stated  in  the 
letters  patent  is,  we  think,  not  well  founded.  In  one  of  the  objections 
stated  in  the  specifications  to  the  overhanging  trolley  of  the  old  raeth- 
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od  of  mounting  the  supplementary  trolley  upon  tracks  fastened  to  the 
inner  sides  of  the  main  bridge  girders  is  that  such  method  "necessitates 
the  location  of  the  hoisting-chains  of  the  main  trollejr  outside  of  the 
girders,  2,  thus  requiring  a  wide  separation  of  the  hoisting-drums,  6, 
and  preventing  the  location  of  the  bridge-driving  motor,  4,  upon  any 
part  of  the  bridge  except  at  the  extreme  end  of  the  same,  so  that  a 
shaft  almost  as  long  as  the  crane-bridge  itself  must  be  employed  for 
transmitting  power  from  such  motor  to»one  of  the  bridge-trucks.  This 
also  serves  to  limit  the  range  of  movement  of  the  trolleys  on  the  crane- 
bridge." 

Moreover,  as  appears  in  the  statement,  it  is  expressly  stated  in 
claims  3,  4,  and  6  of  the  letters  patent  that  the  hoisting-chains  depend 
between  the  main  and  supplementary  girders,  and  this  fact  is  also  dis- 
played in  Fig.  2  of  the  drawings.  Even  if  the  patentee  at  the  time  of 
making  his  application  did  not  know  of  this  advantage,  or  knowing 
failed  distinctly  to  express  it,  he,  in  view  of  what  he  did  state  and 
show,  is  entitled  to  have  his  invention  considered  with  reference  to  it. 
Indeed,  the  crane  cannot  be  constructed  and  operated  in  accordance 
with  the  plain  terms  of  his  description  without  observing  and  securing 
this  advantage.  This  alone  is  sufficient.  Goshen  Sweeper  Co.  v.  Bis- 
sell  Carpet  Sweeper  Co.,  72  Fed.  67,  73,  75,  19  C.  C.  A.  13 ;  Dowagiac 
Mfg.  Co.  V.  Superior  Drill  Co.,  115  Fed.  886,  895,  53  C.  C.  A.  36; 
Stilwell-Bierce  &  Smith-Vaile  Co.  v.  Eufaula  Cotton  Oil  Co.,  117  Fed. 
410,  415,  54  C.  C  A.  584. 

Thus  we  have  only  to  assemble  and  consider  the  advantages  of 
the  patent  in  suit,  in  order  to  gain  an  appreciation  of  the  departure 
made  from  the  old  art.  The  sum  of  these  advantages  not  only  marks 
the  progress  made,  but  suggests  inquiry  into  their  origin.  Is  their 
origin  to  be  found  in  mental  operation  of  the  degree  of  invention,  or 
only  of  the  degree  exercised  in  mechanical  skill?  The  advantages 
of  the  invention  see^i  to  be  traceable  to  the  idea  of  so  carrying  the 
burdens  to  be  borne  by  the  machine  as  to  avoid  strains  upon  the  parts 
least  calculated  to  bear  them ;  and  they  are  traceable  also  to  the  fur- 
ther idea  of  so  adjusting  the  new  parts  to  the  old  parts  as  to  attain 
greater  safety  and  economy  and  also  mOre  extended  use  and  constant 
operation.  The  inventor  then  devised  the  plan  before  described  for 
carrying  his  ideas  into  execution.  This  involved  at  once  a  novel  ma- 
chine, that  could  not  be  rightly  classed  with  the  overhanging  ladle- 
crane.  It  is  difficult  to  understand  why  this  conception  is  not  pat- 
entable invention. 

While  it  may  not  always  be  helpful  in  determining  whether  a  given 
act  or  result  involves  the  exercise  of  constructive  faculty  rather  than 
mechanical  skill  to  resort  either  to  the  fact  that  the  matter  in  dispute 
has  been  allowed  to  lie  dormant  for  years  in  the  face  of  needed  solu- 
tion, or  to  the  approval  accorded  to  such  solution  by  men  of  scientific 
knowledge  and  practical  experience  immediately  upon  becoming  aware 
of  it,  yet  it  is  not  always  easy  or  advisable  to  repel  the  influence  of 
such  facts.  The  evidence  reveals  persistent  and  repeated  attempts  for 
as  much  as  10  years  prior  to  the  date  of  the  patent  in  suit  to  overcome 
the  difficulties  solved  by  this  patentee.  Then,  as  soon  as  the  patent 
in  suit  became  known,  cranes  offered  and  made  under  it  met  with 
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the  approval  of  quite  a  number  of  mechanical  engineers  and  skilled 
mechanics,  and  with  sales  to  experienced  users  of  ladle-cranes.  The 
appellee  commenced  business  with  efforts  to  manufacture  and  sell 
ladle-cranes  of  the  overhung  type,  but  failed.  When,  however,  it 
began  the  offer  and  sale  of  cranes  made  under  the  patent  in  suit,  the 
appellee,  according  to  the  evidence  and  in  view  of  the  large  cost  of 
the  machines,  met  with  remarkable  success. 

The  experts  for  appellanj  referred  to  divers  earlier  patents  and  de- 
signs for  the  purpose  of  showing  anticipation,  either  wholly  or  partly, 
of  the  patent  in  suit.  But,  considering  the  entire  evidence,  we  think 
these  were  fairly  differentiated.  No  ladle-crane  was  ever  devised  and 
built  which  contained  the  combination  of  improvements  here  dis- 
played, prior  to  the  date  of  this  patent.  The  nearest  approach  to  any 
substantial  portion  of  this  form  of  crane  in  the  way  of  design,  as 
distinguished  from  patent  and  construction,  was  in  a  blueprint  de- 
vised by  one  Sawyer  and  sent  with  a  proposal  to  build  a  crane  for  the 
Illinois  Steel  Company;  but  the  proposal  was  not  accepted  and  no 
publication  of  either  the  proposal  or  the  blueprint  was  ever  made,  and 
the  whole  matter  seems  to  have  been  forgotten  if  not  abandoned  by 
the  parties  themselves,  until  a  representative  of  appellant,  in  search 
of  evidence  for  the  trial  of  this  cause,  discovered  the  papers. 

The  claim  of  counsel  for  appellant  is  not  as  under  the  authorities 
it  could  not  be  that  this  unused  prior  drawing  is  an  anticipation  within 
the  meaning  of  the  patent  statute.  The  blueprint  is  offered  in  sup- 
port of  the  claim  that  the  invention  in  suit  lacks  patentable  quality; 
and  this  is  upon  the  theory  that  the  fact  that  Sawyer  devised  a  plan 
having  certain  features  corresponding  with  some  portions  of  the  pat- 
ent in  suit  indicates  that  the  present  patent  was  obvious  to  the  skilled 
mechanic.  The  fagts  disclosed  in  the  decisions  offered  in  support  of 
the  effect  that  should  be  given  to  the  blueprint  differ  so  widely  in 
substance  and  legal  effect  from  the  import  of  the  facts  disclosed 
here  as  to  render  present  discussion  of  those  cases  unimportant. 

The  claim  that  the  patent  granted  in  Germany  to  Beck  &  Henkel 
for  a  meat  hanger  is  an  anticipation  of  the  patent  in  suit  does  not  seem 
to  be  based  upon  analogy  either  in  purpose  or  function  between  the 
two  devices,  but  rather  upon  similarity  in  definition  that  can  be  ap- 
plied to  parts  of  both;  and  also  upon  the  fact  that  it  is  asserted  m 
each  patent  that  it  is  not  limited  to  the  particular  device  therein  de- 
scribed. 

We  may  as  well  say  now  as  later  that  we  regard  claims  1  and  2  of 
the  patent  in  suit  as  too  broad,  both  with  respect  to  the  prior  art  and 
the  express  objects  and  scope  of  the  crane  described  and  illustrated. 
There  can  be  no  doubt  that  the  rest  of  the  patent,  considered  either  as 
a  whole  or  with  reference  to  the  remaining  claims,  contemplates  a 
traveling-crane  and  motors  to  drive  the  bridge  mechanism.  These 
main  objects  and  features  of  the  patent  in  suit  are  not  disclosed  and 
are  plainly  not  intended  by  the  German  patent  In  view  of  the  weight 
of  the  evidence  touching  the  marked<idifferenccs  in  mechanism  and 
combination  of  parts  in  the  two  inventions,  and  of  the  palpable  differ- 
ence in  purpose  and  use  of  the  two  machines,  we  are  satisfied  that 
nothing  in  either  of  them  would  afford  material  suggestion  for  the 
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Other.  See  decision  of  this  court  in  National  Tube  Co.  v.  Aiken,  163 
Fed.  254,  258,  91  C.  C.  A.  114;  also  Eames  v.  Andrews,  122  U.  S.  40. 
65,  7  Sup.  Ct.  1073,  30  L.  Ed.  1064. 

As  it  seems  to  us,  therefore,  the  patent  in  suit  discloses  novelty 
and  merit  sufficient  to  show  patentable  invention,  and  falls  well  with- 
in rules  of  decision  of  this  court.  Goshen  Sweeper  Co.  v.  Bissell 
Carpet  Sweeper  Co.,  72  Fed.  67,  74,  19  C.  C.  A.  13  (cited  above); 
Muller  V.  Lodge  &  Davis  Machine  Tool  Co.,  77  Fed,  621,  629,  23  C. 
C.  A.  357;  Star  Brass  Works  v.  General  Electric  Co.,  Ill  Fed.  398, 
400,  49  C.  C.  A.  409;  Dowagiac  Mfg.  Co.  v.  Superior  Drill  Co.,  115 
Fed.  886,  895,  53  C.  C.  A.  36 ;  A.  R.  Milner  Seating  Co.  v.  Yesbera, 
133  Fed.  916,  919,  67  C.  C.  A.  210 ;  Rich  v.  Baldwin,  Tuthill  &  Bolton, 
133  Fed.  920,  66  C.  C.  A.  464;  National  Tube  Co.  v.  Aiken,  163  Fed. 
254,  91  C.  C.  A.  114.  See,  also,  Ide  v.  Trorlicht,  Duncker  &  Renard 
Carpet  Co.,  115  Fed.  137,  143,  53  C.  C.  A.  341;  National  Hollow 
B.  B.  Co.  V.  Interchangeable  B.  B.  Co.,  106  Fed.  693,  707,  45  C.  C.  A. 
544;  Anderson  v.  Collins,  122  Fed.  451,  459,  58  C.  C.  A.  669;  Loom 
Co.  v.  Higgins,  105  U.  S.  580,  591,  26  L.  Ed.  1177;  The  Barbed  Wire 
Patent,  143  U.  S.  275,  283,  12  Sup.  Ct.  443,  36  L.  Ed.  154 ;  Cash  Reg. 
Co.  V.  Cash  Indicator  Co.,  156  U.  S.  502,  515,  15  Sup.  Ct.  434,  39  L. 
Ed.  511.  See,  also,  discussion  of  Mr.  Justice  Day,  applicable  in  prin- 
ciple, in  Expanded  Metal  Co.  v.  Bradford,  214  U.  S.  366,  381,  29  Sup. 
Ct.  652,  53  L.  Ed.  1034. 

Upon  the  question  of  infringement,  we  think  the  evidence  shows 
that  appellant's  crane  is  a  substantial  embodiment  of  appellee's  in- 
vention. It  appears  ttiat  prior  to  the  date  of  the  patent  in  controversy 
all  of  appellant's  cranes  were  of  the  overhanging  type,  and  that,  after 
that  date,  it  constructed  and  sold  ladle-cranes  which  are  the  subject 
of  the  alleged  infringement.  The  claim  of  infringement  is  urged  by 
appellee  in  several  ways.  One  is  that  appellant  has  eliminated  from 
its  later  type  of  ladle-crane  precisely  those  objectionable  features  of 
ladle-cranes  of  the  old  art,  as  those  objections  are  stated  in  the  speci- 
fications of  the  patent  in  suit.  Another  is  that  appellant  has  in. sub- 
stance and  eflFect  adopted  the  plan  of  the  inventor  of  the  patent  in  suit 
for  constructing  and  operating  the  alleged  infringing  machines,  and 
so  has  taken  to  itself  the  advantages  of  appellee's  invention. 

The  appellant  has  changed  the  draft  of  the  hoisting  tackle  of  the 
main  trolley  to  points  within  instead  of  without  the  base  of  its  support, 
and  so  has  escaped  the  objectionable  overturning  feature.  It  does 
this  by  splitting  the  maia  g^irder  of  the  old  type  and  placing  the  two 
parts  or  their  equivalents  m  parallel  so  as  to  furnish  space  for  oper- 
ating the  hoisting  chains  depending^  from  the  main  trolley  between 
these  girders.  It  lengthens  the  mam  trolley  and  supports  it  by  dou- 
bling its  wheel  bearings  so  as  to  carry  its  trucks  on  eight  wheels  instead 
of  the  old  bearings  of  four  wheels.  It  gains  accessibility  to  the  sup- 
plementary trolley  and  lessens  materially  if  it  does  not  avoid  lateral 
strain  upon  each  interior  main  girder  by  placing  two  smaller  girders 
between  and  parallel  tQ  the  interior  main  girders  aforesaid,  and  fasten- 
ing the  smaller  girders  to  the  larger  interior  girders  by  braces  or  lace- 
work.  Upon  this  interior  trackway  the  supplementary  trolley  is  op- 
erated; and  the  accessibility  mentioned  is  obtained  over  the  passage* 
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way  furnished  along  this  lacework.  Under  this  method  of  construc- 
tion, the  main  and  auxiliary  trolleys  are  operated  over  the  entire  length 
of  their  respec1:ive  tracks.  Moreover,  this  method  furnishes  the 
means  of  placing  the  bridge  motor  centrally  on  the  principal  outside 
girder  instead  of  at  its  end. 

Much  is  said  in  the  evidence  and  briefs  in  support  of  the  respective 
claims  that  appellant's  plan  does  and  does  not  amount  to  infringement. 
Efforts  are  made  through  processes  of  most  literal  interpretation  to 
differentiate  appellant's  design  from  the  patent  in  suit.  Ingenious  as 
this  method  is,  we  think  it  fails  in  ascertaining  the  intent  of  either  the 
inventor  or  the  alleged  infringer.  It  sacrifices  substance  to  form. 
Indeed,  after  careful  consideration  of  the  evidence  and  comparison 
of  the  drawings  and  models,  we  are  constrained  to  believe  that  the 
differences  in  design  and  operation  of  the  infringing  device  are  but 
colorable.  It  follows  that  the  question  urged  under  the  doctrine  of 
equivalents  cannot  arise. 

Subject  to  the  qualification  that  claims  1  and  2  of  the  patent  in  suit 
are  void,  the  decree  must  be  affirmed,  and  it  is  so  ordered. 

NOTE.  On  petition  of  appellant  to  modify  decree  and  mandate  of 
this  court,  its  mandate  was  recalled,  and  modification  allowed,  affirming 
decree  below  except  as  to  claims  1  and  2  of  the  patent  in  suit,  but  with- 
out costs  in  this  court,  and  disallowing  complainant  costs  in  the  Circuit 
Court.  Disclaimer  by  the  latter  of  said  claims  1  and  2  was  required  to 
be  filed  in  the  Patent  Office,  and  a  certified  copy  thereof  in  the  court 
below,  before  final  decree  entered.  No  direction  given  as  to  further 
costs,  if  accounting  had. 


UNITED  STATES  v.  MARTIN. 

pistrlct  Court,  N.  D.  Iowa,  W.  D.    February  4,  1910.) 

No.  1,262. 

1,  Chimin AL   Law    (§   89*)  — Natube   and   Elements   of   Obime  —  Offenses 

Against  United  States. 

There  are  do  common-law  offenses  agralnst  the  United  States,  and  the 
courts  of  the  United  States  have  only  such  Jurisdiction  as  Conf5r*«f  had 
conferred  on  them  to  try  and  punish  such  acts  as  It  shall  have  previously 
declared  to  be  crimes  and  fixed  the  penalty  therefor. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  128;  Dec. 
Dig.  §  89.*] 

2.  Criminal  Law  (S  69*)— Aiders  and  Abetioes  in  Misdemeanors— Prosecu- 

tion AS  Principals. 

The  rule  that  all  persons  concerned  In  the  commission  of  misdemeanors 
If  guilty  are  guilty  as  principals,  and  may  be  indicted,  tried  and  convicted 
as  such,  is  applicable  to  statutory  misdemeanors,  whether  the  alders  and 
abettors  are  referred  to  In  the  statute  or  not. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  74;  Dec. 
Dig.  §  59.*] 
8.  Carriers  (§  38*)  —  Interstate  Commerce  Law  —  Offenses  —  Use  of  Free 
Pass. 

Under  Interstate  Commerce  Act  June  29,  1906,  c.  3591,  §  1,  34  Stat  584, 
as  amended  by  Act  April  13,  1908.  c.  143,  35  Stat  60  (U.  S.  Comp.  St 

•For  other  caaem.  im  same  topic  A  f  mumbbb  In  Dec.  ft  Am.  Dlgi.  1907  to  d*te«  ft  Rep'r  Indezee 
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Snpp.  1909.  p.  1151),  which  makes  it  a  misdemeanor  for  any  Common  car- 
rier subject  to  Its  provisions  to  Issue  any  free  ticket,  free  pass,  or  free 
transportation  for  passengers,  except  to  persons  therein  excepted,  and 
further  provides  that  **any  person  other  than  the  persons  excepted  in  this 
provision  who  uses  any  such  interstate  free  ticket,  free  pass  or  free  trans- 
portation shall  be  subject  to  a  like  penalty,"  one  who,  having  in  his  pos- 
session an  interstate  free  ticket  or  pass  issued  by  a  railroad  company,  sells 
It  to  another,  knowing  that  he  is  not  the  person  named  therein,  and  is  not 
entitled  to  ride  thereon,  with  intent  that  he  shall  so  use  it,  which  he  does 
by  riding  free  on  an  interstate  Journey,  is  guilty  of  using  the  ticket  in 
violation  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec.  Dig.  {  38.*] 

On  demurrer  to  indictment.    Overruled 

F.  F.  Faville,  U.  S.  Atty. 
J.  W.  Hallam,  for  defendant. 

REED,  District  Judge.  The  indictment  charges,  in  substance,  that 
the  defendant  in  November,  1908,  within  the  jurisdiction  of  this  court, 
did  knowingly  and  unlawfully  aid,  assist  and  abet  one  F.  T.  Phillips 
to  violate  the  act  of  Congress  as  amended,  commonly  known  as  the 
"Act  to  regulate  commerce,"  for  that  on  or  about  November  6,  1908, 
the  said  defendant  then  had  in  his  possession  a  certain  interstate  free 
ticket  or  pass  which  had  been  issued  jointly  by  the  Chicago  &  North- 
western Railway  Company  and  the  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Company  to  one  C.  R.  Nelson,  which  pass  authorized 
and  provided  for  the  free  transportation  of  said  Nelson  from  Sioux 
City,  in  the  state  of  Iowa,  to  Chicago,  in  the  state  of  Illinois,  and  re- 
turn over  the  lines  of  said  railway  companies;  that  defendant  on  or 
about  said  datt,  so  having  possession  of  such  free  pass  or  free  ticket, 
did  unlawfully  dispose  of  and  deliver  the  same  to  said  Phillips  for  the 
purpose  and  with  the  intent  of  enabling  him,  the  said  Phillips,  to 
travel  free  thereon  over  the  lines  of  said  railway  companies  from  Sioux 
City,  in  the  state  of  Iowa,  to  Chicago,  in  the  state  of  Illinois,  well  know- 
ing that  he,  the  said  Phillips,  was  not  the  person  named  in  said  pass, 
was  not  entitled. to  travel  thereon,  and  was  not  a  person  authorized 
or  permitted  by  said  act  of  Congress  to  use  an  interstate  free  ticket 
or  pass  for  the  purpose*  of  riding  free  upon  either  of  said  lines  of  rail- 
way from  Sioux  City,  in  the  state  of  Iowa,  to  Chicago,  in  the  state  of 
Illinois;  that  said  Phillips  after  so  receiving  the  same  from  the  de- 
fendant did  on  or  about  the  6th  day  of  November,  1908,  use  said 
ticket  and  ride  thereon  free  over  the  said  Chicago,  St.  Paul,  Minneap- 
olis &  Omaha  Railway  within  this  district,  as  a  part  of  an  interstate 
journey  from  Sioux  City,  in  the  state  of  Iowa,  to  the  city  of  Chicago, 
in  the  state  of  Illinois,  contrary  to  and  in  violation  of  the  said  act  of 
Congress. 

The  demurrer  challenges  the  sufficiency  of  this  indictment  upon  the 
ground  that  the  act  of  Congress  upon  which  it  rests  only  forbids  under 
the  penalty  prescribed  (1)  the  issuance  of  an  interstate  free  ticket  or 
free  pass  by  a  railway  company  engaged"  in  interstate  commerce  to 
any  person  not  authorized  by  the  act  to  use  such  ticket ;  and  (2)  the 
unlawful  use  of  such  free  ticket  or  free  pass  by  one  not  of  the  class 
to  whom  it  may  be  rightly  issued  by  the  carrier,  that  the  indictment 

*For  oUier  cases  see  same  topic  &  8  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Inaezes 
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charges  only  a  sale  by  the  defendant  of  the  ticket  described  therein  to 
Phillips,  and  therefore  charges  no  violation  of  the  act  of  Congress  by 
the  defendant. 

The  act  of  Congress  under  which  the  indictment  is  drawn,  as 
amended  by  Act  June  26,  1906,  c.  3591,  34  Stat.  584,  and  chapter  143, 
Act  April  13,  1908,  35  Stat.  60  (U.  S.  Comp.  St.  Supp.  1909,  p.  1150), 
provides : 

"Section  1.  •  •  •  No  common  carrier  subject  to  the  provisions  of  this 
Act  shall,  after  January  first,  nineteen  hundred  and  seven,  directly  or  In- 
directly issue  or  give  any  interstate  free  ticket,  free  pass,  or  free  transporta- 
tion for  passengers,  except  to  its  employes  and  their  families  (and  to  other 
persons,  particularly  specifying  them).  ♦  ♦  *  Any  common  carrier  violating 
this  provision  shall  be  deemed  guilty  of  a  misdemeanor  and  for  each  offense, 
on  conviction,  shall  pay  to  the  United  States  a  penalty  of  not  less  than  one 
hundred  dollars,  nor  more  than  two  thousand  dollars,  and  any  person,  other 
than  the  persons  excepted  in  this  provision,  who  uses  any  such  free  ticket, 
free  pass,  or  free  transportation  shall  be  subject  to  a  like  penalty." 

It  is  a  misconception  of  the  allegations  of  the  indictment  to  say  that 
It  only  charges  the  defendant  with  selling  to  F.  T.  Phillips  an  interstate 
free  ticket  or  free  pass  that  had  been  issued  by  the  railway  companies 
to  one  Nelson.  The  charge  is  that  the  defendant,  being  in  possession  of 
a  free  ticket  issued  by  the  railway  companies  to  Nelson,  did  unlawfully 
aid,  assist,  and  abet  one  F.  T.  Phillips  to  use  the  same  in  violation  of 
the  act  of  Congress  by  unlawfully  disposing  of  and  delivering  such 
ticket  to  Phillips,  well  knowing  that  he,  the  said  Phillips,  was  not  the 
person  to  whom  said  ticket  was  issued,  and  was  not  a  person  to  whom 
under  the  act  of  Congress  the  railway  companies  might  lawfully  issue 
the  ticket,  and  that  Phillips,  after  so  receiving  it  from  the  defendant, 
did  unlawfully  use  the  same  for  the  purpose  of  riding  free  in  this 
district  as  a  passenger  upon  a  train  of  one  of  the  companies  issuing  the 
ticket  as  a  part  of  an  interstate  journey  between  the  city  of  Sioux  City, 
Iowa,  and  the  city  of  Chicago,  in  the  stkte  of  Illinois,  without  lawful 
right  to  do  so,  and  in  violation  of  the  act  to  regulate  commerce.  The 
indictment  therefore  plainly  charges  the  defendant  with  using  the 
ticket  to  aid,  assist,  and  aliet  Phillips  to  violate  the  act  of  Congress 
above  set  forth.  Does  this  charge  a  crime  against  the  defendant? 
That  there  are  no  common-law  offenses,  so  called,  against  the  United 
States,  and  that  the  courts  of  the  United  States  have  only  such  juris- 
diction as  Congress  has  conferred  upon  them  to  try  and  punish  such 
acts  as  it  shall  have  previously  declared  to  be  crimes  against  the  United 
States  and  fixed  the  penalty  for  such  violations,  may  be  conceded. 
United  States  v.  Hudson,  7  Cranch,  32,  3  L.  Ed.  259 ;  United  States 
V.  Hall,  98  U.  S.  343-345,  25  L.  Ed.  180 ;  United  States  v.  Eaton,  144 
U.  S.  677-687,  12  Sup.  Ct.  764,  36  L.  Ed.  591. 

But  the  Congress  has  declared  by  the  act  to  regulate  commerce  that 
the  use  by  any  person  other  than  one  excepted  from  its  provisions  of 
an  interstate  free  ticket  or  free  pass  issued  by  a  common  carrier  en- 
gaged in  interstate  commerce  shall  be  guilty  of  a  misdemeanor  and 
suffer  the  penalty  prescribed  therefor.  It  is  true  that  it  is  only  the 
carrier  who  issues  or  the  person  who  uses  the  ticket  in  violation  of  the 
act  that  commits  the  offense,  and  the  question  arises :  What  constitutes 
an  unlawful  use,  within  the  meaning  of  the  act,  of  a  free  ticket  law- 
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fully  issued  by  the  carrier?  The  contention  of  the  defendant  is  that 
it  is  the  use  of  the  ticket  only  for  the  purpose  of  riding  as  a  passenger 
in  an  interstate  journey  without  payment  of  fare  to  the  carrier,  and 
that  the  person  so  using  it  alone  commits  the  offense,  and,  inasmuch  as 
the  act  does  not  forbid  the  aiding  or  abetting  in  such  a  use,  that  one 
knowingly  and  intentionally  so  aiding  and  abetting  commits  no  offense. 
Undoubtedly  the  use  of  the  ticket  for  the  purpose  of  riding  as  a  pas- 
senger without  compensation  to  the  carrier  in  an  interstate  journey 
upon  the  line  of  the  carrier  issuing  it  by  one  not  authorized  to  so  ride 
is  necessary  to  complete  the  offense.  But  does  such  riding  alone  con- 
stitute the  use  of  the  ticket  denounced  by  the  act?  If  so,  why  was  not 
the  use  expressly  limited  to  that  of  riding  as  a  passenger  without  pay- 
ment of  fare  to  the  carrier?  Instead  the  language  of  the  act  is :  "And 
any  person  *  *  *  who  uses  any  such  free  ticket  shall  be  subject  to 
a  like  penalty."  But  how  use  it?  This  language  not  only  restricts  the 
use  of  the  ticket  for  the  purpose  of  riding  free  as  a  passenger  upon  the 
line  of  the  carrier  in  an  interstate  journey,  but  it  is  sufficiently  broad 
to  forbid  its  use  by  any  person  for  the  purpose  of  so  riding,  or  for  the 
purpQse  of  aiding,  assisting,  or  abetting  another  to  so  ride  who  under 
the  act  is  not  authorized  to  ride  free,  and  the  statute  is  obviously  in- 
tended to  so  forbid.  While  penal  statutes  are  not  to  be  enlarged  by 
implication  or  extended  to  cases  not  fairly  within  their  meaning,  the 
rule  is  firmly  settled  that  they  must  be  given  a  sensible  interpretation, 
and  one  not  so  narrow  as  to  defeat  the  obvious  intention  of  the  Legis- 
lature. United  States  v.  Lacher,  134  U.  S.  624^628,  629,  10  Sup.  Ct. 
625,  33  L.  Ed.  1080.  At  common  law  participants  in  the  commission 
of  the  higher  grades  of  felony  were  early  classified  as  principals  and 
accessories,  the  designation  being  as  follows:  (1)  Those  who  actually 
perpetrate  the  crime  as  principals ;  (2)  those  present  at  its  commission 
and  aiding  or  abetting  therein,  as  accessories  at  the  fact,  or  as  princi- 
pals in  the  second  degree ;  (3)  those  not  actually  present,  and  partici- 
pating in  its  perpetration,  but  who  had  previously  advised,  counseled, 
or  encouraged*  the  commission,  as  accessories  before  the  fact ;  and  (4) 
those  having  no  connection  with  its  perpetration,  but  who  thereafter, 
and,  knowing  of  its  commission,  aid  or  abet  the  felon  to  escape  punish- 
.  ment,  as  accessories  after  the  fact ;  and  it  was  required  that  accessories 
before  or  after  the  fact,  as  the  case  might  be,  must  be  indicted  and  tried 
as  such,  and  could  only  be  convicted  after  the  conviction  of  the  prin- 
cipal. 4  Black.  Com.  35 ;  1  Arch.  Cr.  Pr.  &  PI.  66  (Pomeroy's  Notes). 
But  these  rules  were  never  applicable  in  cases  of  treason,  misdemeanor, 
or  in  any  of  the  crimes  below  the  grade  of  felony;  and  all  persons 
concerned  in  the  commission  of  such  crimes,  if  guilty,  were  deemed 
guilty  as  principals,  and  might  be  indicted,  tried,  and  convicted  as 
such.  4  Black.  Com.  36 ;  1  Arch.  Cr.  Pr.  &  PI.  66 ;  Whart.  Cr.  Law, 
§  233  et  seq. ;  McClain's  Cr.  Law,  §  210 ;  United  States  v.  Gooding, 
12  Wheat.  460-475,  6  L.  Ed.  693 ;  United  States  v.  Mills,  7  Pet.  138, 
8  L.  Ed.  636 ;  Bliss  v.  United  States,  44  C.  C.  A.  324,  and  note  (105 
Fed.  608);  Pearce  v.  Oklahoma,  55  C.  C.  A.  660  (118  Fed.  425); 
United  States  v.  VanSchaick  (C.  C.)  134  Fed.  592-601,  602 ;  United 
States  V.  Williams  (D.  C.)  169  Fed.  310.  And  this  is  true  in  statutory 
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misdemeanors,  whether  the  aiders  and  abettors  are  referred  to  in  the 
statute  or  not.  United  States  v.  Bayer,  4  Dill.  407,  Fed.  Cas.  No. 
14,548 ;  United  States  v.  Snyder  (C.  C.)  14  Fed.  554. 

In  United  States  v.  Gooding,  12  Wheat.  460-475,  6  L-  Ed.  693, 
above,  it  is  said : 

"TBe  fifth  instruction  turns  upon  a  doctrine  applicable  to  principal  and  ac- 
cessory in  cases  of  felony,  either  at  the  common  law  or  by  statute.  The  pres- 
ent Is  the  case  of  a  misdemeanor,  and  the  doctrine  therefore  cannot  be  applied 
to  it ;  for  In  cases  of  misdemeanor  all  those  who  are  concerned  in  aiding  and 
abetting,  as  well  as  In  perpetrating  the  act,  are  principals.  Under  such  cir- 
cumstances, there  Is  no  room  for  the  question  of  actual  or  constructive  pres- 
ence or  absence ;  for,  whether  present  or  absent,  all  are  principals.  They  may 
be  indicted  and  punished  accordingly.  Nor  is  the  trial  or  conviction  of  an 
actor  indispensable  to  furnish  a  right  to  try  the  person  who  aids  or  abets  the 
act    Each  in  the  eye  of  the  law  is  deemed  guilty  as  a  principal." 

It  must  be  presumed  that  Congress,  when  it  declared  the  offense 
described  in  its  act  above  quoted  to  be  a  misdemeanor,  intended  that 
all  who  should  aid  or  abet  in  the  commission  of  that  offense  might 
be  charged  and  tried  as  principals,  regardless  of  the  rules  of  the  com- 
mon law  applicable  in  cases  of  felony.  ^ 

This  indictment  does  not  charge  that  the  free  ticket  or  pass  was  un- 
lawfully issued  by  the  railway  companies,  nor  how  the  defendant  ob- 
tained possession  thereof.  Presumptively  the  ticket  was  rightly  issued 
by  the  railway  companies,  and  from  the  argument  at  the  bar  the 
inference  is  that  it  was  in  some  manner  obtained  by  defendant  as  a 
ticket  broker;  but,  however  this  may  be,  when  it  is  charged  that  the 
defendant  having  possession  of  such  ticket  and  knowing  that  Phillips 
was  not  the  person  in  whose  favor  it  was  issued,  but  was  a  person  not 
authorized  to  use  the  same,  and  unlawfully  delivered  it  to  him  for  the 
purpose  of  enabling  him  to  use  the  same  in  violation  of  the  act,  and 
that  Phillips  did  so  use  the  same,  the  defendant  is  sufficiently  charged 
with  the  oflfense  denounced  by  this  act. 

The  conclusion  therefore  is  that  the  demurrer  should  be  overruled; 
and  it  is  accordingly  so  ordered. 


UNITED  STATES  v.  BALTIMORE  ft  O.  R.  CX). 

(District  Court,  W.  D.  Pennsylvania.    January  18,  1910.) 

No.  85. 

1.  Railroads  (§  254*)— Safety  Appliangb  Act— Cowstbuction— Use  of  Pow- 
Ea  Bbakes. 

The  provision  of  the  Safety  Appliance  Act  of  March  2,  1893,  c.  196,  |  1, 
27  Stat  531  (U.  S.  Comp.  St  1901,  p.  3174),  requiring  all  raUroad  trains 
used  in  interstate  traffic  to  have  a  sufficient  number  of  cars  equipped  with 
power  or  train  brakes  so  that  the  engineer  can  control  their  speed  without 
requiring  brakemen  to  use  the  hand  brake  for  that  purpose,  as  amended 
by  Act  March  2,  1903,  c.  976,  §  2,  32  Stat  943  (U.  S.  Comp.  St  Supp.  1909, 
p.  1144),  fixing  50  per  cent  of  the  cars  In  each  train  as  the  minimum  num- 
ber which  must  be  so  equipped,  which  number  was  increased  to  75  per 
cent,  by  order  of  the  Interstate  Commerce  Commission,  cannot  be  con- 
strued to  prohibit  the  use  of  hand  brakes,  and  evidence  that  under  a  gen- 

*For  other  cases  see  same  topic  &  S  numbkr  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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eral  order  of  a  railroad  company  brakemen  were  required  to  set  hand 
brakes  on  trains  while  going  down  a  certain  grade  as  a  precaution  against 
accidents  is  not  sufficient  to  establish  a  violation  of  the  statute,  there  be- 
ing no  claim  or  evidence  that  the  required  percentage  of  cars  were  not 
equipped  with  power  brakes. 
[Ed.  Note.-— For  other  cases,  see  Railroads,  Dec.  Dig.  |  254.*] 

2.  Bailboads  (J  229*)— Safety  Affliancs  AcT--CoNSTRUcnoN— Use  of  Poweb 
Bbakes. 

The  Safety  Appliance  Act  of  March  2,  1908,  c,  976,  |  2,  32  Stat.  943  (U. 
S.  Comp.  St  Supp.  1909,  p.  1144),  providing  that  at  least  50  per  cent  of 
the  cars  in  every  train  shall  have  their  brakes  used  and  operated  by  the 
engineer,  and  that  "all  power  braked  cars  in  such  train  which  are  as- 
sociated together  with  said  fifty  per  centum  shall  have  their  'brakes  so 
used  and  operated,"  is  not  violated  where  the  required  percentage  of  cars 
in  a  train  are  equipped  with  power  brakes  which  are  used  because  the 
train  also  contains  other  cars  so  equipped,  but  the  brakes  of  which  are  out 
of  repair  and  cannot  be  operated,  and  are  therefore  cut  out 

[Ed.  Note. — ^For  other  cases,  see  Bailroads,  Dec.  Dig.  §  229.*] 

Action  by  the  United  States  against  the  Baltimore  &  Ohio  Railroad 
Company.    On  motion  to  take  off  nonsuit.    Motion  denied. 

John  H.  Jordan,  for  the  United  States. 
McCleave  &  Wendt,  for  Baltimore  &  O.  R.  Co. 

ORR,  District  Judge.  This  is  an  action  to  recover  penalties  for  vio- 
lations of  the  provisions  of  what  is  commonly  called  the  "Safety  Ap- 
pliance Act."  Act  March  2,  1893,  c.  196,  27  Stat.  631  (U.  S.  Comp. 
St  1901,  p.  3174).  The  plaintiff's  statement  sets  fOrth  37  causes  of 
action,  and  demands  $2,200  aggregate  penalties.  At  the  trial  the 
plaintiff  elected  to  proceed  on  22  causes  only.  These  causes  of  action 
are  the  second,  third,  fifth,  seventh,  eighth,  tenth,  eleventh,  thirteenth, 
fifteenth,  seventeenth,  nineteenth,  twentieth,  twenty-second,  twenty- 
fourth,  twenty-fifth,  twenty-seventh,  twenty-ninth,  thirty-first,  thirty- 
second,  thirty-third,  thirty-fifth,  and  thirty-sixth.  Of  these  21  are 
alike  and  1  only,  being  the  second  cause  of  action,  is  in  a  class  by 
itself.  The  21  alleged  violations  of  the  first  section  of  the  act,  which 
provides  that  it  shall  be  unlawful  to  run  any  train  in  interstate  traffic 
"that  has  not  a  sufficient  number  of  cars  in  it  so  equipped  with  power 
or  train  brakes  that  the  engineer  on  the  locomotive  drawing  such 
train  can  control  its  speed  without  requiring  brakemen  to  use  the  com- 
mon hand  brake  for  that  purpose,"  The  second  cause  alleges  a  viola- 
tion of  the  second  section  of  the  act  amending  said  act,  passed  March 
2,  1903  (Act  March  2,  1903,  c.  976,  32  Stat.  943  [U.  S.  Comp.  St. 
Supp.  1909,  p.  1144]),  and  the  order  of  the  Interstate  Commerce  Com- 
mission relating  thereto,  which  provide  that  "when  any  train  is  oper- 
ated with  power  or  train  brakes,  not  less  than  75%  oi  the  cars  in  such 
train  shall  have  their  brakes  used  and  operated  by  the  engineer  of  the 
locomotive  drawing  such  train,  and  all  power  braked  cars  in  such 
train,  which  are  associated  together  with  said  75%  shall  have  their 
brakes  so  used  and  operated."  After  plaintiff  had  closed  its  testimony 
the  defendant  moved  the  court  for  judgment  of  nonsuit  for  the  reason 
that  there  was  not  evidence  sufficient  to  show  a  violation  of  the  pro- 

*For  other  caset  bm  tame  topic  A  I  numbbb  in  Dec.  it  Am.  Dlga.  1907  to  date,  it  Rep'r  Indexee' 
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visions  of  the  statute  by  the  company.  The  court  sustained  the  mo- 
tion. And  now  upon  the  motion  to  take  off  the  nonsuit,  it  must  be  de- 
termined whether  the  trial  judge  erred.  This  necessarily  involves  con- 
struction of  the  acts  of  Congress  as  well  as  consideration  of  the  allega- 
tions and  proofs.  The  purpose  of  the  act  as  stated  in  its  title  is  "to 
promote  the  safety  of  employees  and  travelers  upon  railroads,"  etc. 
The  mischiefs  it  was  intended  to  remedy  are  well  known  and  need  not 
be  dwelt  upon.  It  has  received,  as  it  should,  such  liberal  construction 
as  to  best  promote  the  ends  desired.  This  court  is  now  asked  to  rule 
that  it  forbids  the.use  of  a  hand  brake  on  trains  except  in  "emergencies 
arising  from  unforeseen  or  wholly  exceptional  causes.**  It  is  urged 
that  the  habitual  use  of  hand  brakes  on  Sand  Patch  grade  in  accord- 
ance with  written  orders  which  were  offered  in  evidence  is  evidence 
that  the  trains  have  not  a  sufficient  number  of  cars  so  equipped  with 
power  or  train  brakes  that  the  engineers  can  control  the  speed,  and 
that  the  use  of  hand  brakes  on  such  grade  is  a  violation  of  the  act. 
This  contention  disregards  the  purpose  of  the  railroad  as  disclosed  by 
the  orders  which  is  not  to  control  the  speed,  but  to  insure  the  safe 
movement  of  the  trains. 

The  act  of  1893  by  its  terms  was  not  to  take  effect  until  January 
1,  1898.  By  section  7  of  that  act  the  Interstate  Commerce  Commission 
was  authorized  to  extend  the  period  within  which  railroads  should 
comply  with  the  act.  This  was  due  doubtless  to  the  inability  of  all 
the  railroads  immediately  to  equip  all  their  rolling  stock  in  the  manner 
prescribed.  The  act  of  1893  was  amended  by  the  act  of  1903.  By 
the  latter  the  number  of  cars  in  any  train  to  have  their  brakes  used 
and  operated  by  the  engineer  is  fixed  at  a  minimum  of  60  per  cent. 
In  this  respect  section  1  of  the  act  of  1893  was  amended.  In  that 
act  the  minimum  was  expressed  by  "sufficient,"  a  word  than  which  no 
clearer  could  be  chosen  from  our  language  to  indicate  a  minimum 
quantity,  and  yet  a  word  indicating  various  requirements  to  various 
men  operating  railroads  under  various  conditions.  It  is  therefore  ap- 
parent that  one  of  the  purposes  of  the  amendment  was  to  render  cer- 
tain that  which  was  uncertain.  If,  however,  this  were  not  so,  yet  the 
power  given  to  the  Commission  to  extend  the  time  for  compliance  with 
the  original  act  was  not  taken  away  by  the  later  act,  but  rather  affirmed 
therein  by  the  provision  that  the  Commission  could  from  time  to  time 
increase  the  minimum  of  50  per  cent.  In  the  exercise  of  that  power 
the  minimum  was  increased  and  is  now  75  per  cent.  It  seems,  there- 
fore, that  if  a  train  now  has  75  per  cent,  of  its  cars  used  and  operated 
by  the  engineer,  and  if  there  is  no  other  infraction  of  the  law,  a  jury 
should  not  be  permitted  to  find  that  the  train  has  not  a  "sufficient" 
number  of  cars  equipped  as  required.  But  whether  the  train  is  im- 
properly equipped  is  a  question  of  fact,  and  must  be  proven  by  the 
party  who  asserts  the  affirmative.  This  action  is  a  civil  action,  al- 
though for  penalties,  and  there  is  no  greater  burden  of  proof  imposed 
upon  the  United  States  than  upon  the  plaintiff  in  any  other  civil  action. 
In  none  of  the  21  causes  of  action  was  any  evidence  offered  that  the 
train  was  not  equipped  as  provided  by  law,  as  the  court  understands 
it.  As  to  the  great  majority,  the  witnesses  on  the  part  of  the  plaintiff 
testified  to  facts  showing  proper  equipment.    As  to  the  few,  the  evi- 
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dence  (given  with  respect  to  all)  that  hand  brakes  w€lre  operated  on  the 
long  Sand  Patch  grade,  was  the  only  parol  evidence  offered. 

Plaintiff  contends  that  evidence  of  the  use  of  hand  brakes  is  all 
that  need  be  shown  to  justify  the  submission  to  the  jury  of  the  ques- 
tion whether  the  train  was  properly  equipped.  It  was  not  shown  that 
the  hand  brakes  were  used  to  control  the  speed  of  the  train.  The 
burden  was  upon  the  plaintiff  to  show  this.  Plaintiff's  evidence  tended 
to  show  the  contrary.  That  the  act  of  1893  and  its  amendments  did 
not  prohibit  the  use  of  hand  brakes  is  clear.  There  is  no  such  prohibi- 
tion in  them.  The  first  section  of  the  act  of  1893  intends  that  the 
engineer  should  control  the  speed  of  the  train  without  requiring  brake- 
men  to  use  the  common  hand  brake  for  that  purpose.  The  power  to 
the  Interstate  Commerce  Commission  to  extend  the  time  for  compli- 
ance with  the  act  and  to  enlarge  the  ^minimum  requirement,  and  the  in- 
definite extension  as  indicated  by  fixing  the  minimum  at  76  per  cent., 
all  support  the  same  view. 

Plaintiff  offered  in  evidence  two  orders  issued  by  the  defendant  to 
its  locomotive  engineers  and  trainmen  and  which  were  in  effect  upon 
the  defendant's  railroad  at  the  time  at  which  the  alleged  violations  of 
the  act  occurred.    The  material  portions  of  these  orders  are  as  follows : 

"Trains  must  have  the  air  brakes  operative  on  not  less  than  75%  of  the  cars 
In  the  train,  which  must  be  tested  as  follows: 

"  'As  soon  as  the  locomotive  Is  coupled  to  the  train  and  the  pressure.  Is 
equalized  throughout  the  train,  the  engineer  upon  request  of  a  trainman  or  In- 
spector, will  make  a  full  service  application  (251b.  reduction  of  pressure)  of  the 
brakes,  and  hold  them  on  until  the  trainmen  or  inspectors  have  examined  tbe 
brakes  on  the  tender  and  on  each  car.' 

**Thl8  must  be  done  at  the  points  designated  in  order  to  know,  before  start- 
ing, that  brakes  are  in  good  condition. 

'^Trains  on  descending  grades  must  be  controlled  by  use  of  the  air  brakes, 
supplemented  by  the  application  of  such  hand  l^rakes  as  may  be  necessary  to 
insure  the  safe  movement  of  tbe  train. 

"The  conductor  must  be  in  his  proper  place  out  on  the  train,  and  will  be 
held  responsible  for  properly  Instructing  the  trainmen,  and  know  that  they 
are  located  at  their  appropriate  stations  on  the  train,  and  that  the  handles  of 
the  pressure  retaining  valves  on  each  car  in  the  train  are  turned  to  the  posi- 
tion for  service  as  may  be  required. 

"The  conductor  must  also  assist  in  holding  the  train,  by  the  application  of 
hand  brakes,  when  necessary. 

"Sufficient  hand  t)rnkes  must  be  applied  at  the  top  of  grade  and  so  manipu- 
lated on  the  descending  grades  that  in  controlling  the  speed  of  the  train  by  the 
air  brake,  the  full  application  will  not  be  necessary,  thus  leaving  some  re- 
serve power  within  control  of  the  engineer. 

"These  Instructions  are  issued  to  prevent  excessive  heating  of  car  wheels, 
thus  reducing  the  liability  for  accident  from  such  a  cause. 

"On  freight  trains  descending  the  eastern  slope  of  the  mountain,  trainmen 
must  not  leave  the  hand  brakes  applied  to  any  car  for  the  entire  distance  from 
Sand  Patch  to  Hyndman. 

"When  leaving  Sand  Patch,  commencing  with  the  head  end  of  the  train,  a 
sufficient  number  of  hand  brakes  must  be  applied  on  alternate  cars  to  proiM^rly 
supplement  the  air  brakes  (see  Circular  of  February  10th,  1908,  to  locomotive 
engineers  and  trainmen),  and  the  number  of  hand  brakes  so  set  must  be  left 
applied  until  the  train  reaches  Glencoe. 

"At  Glencoe,  the  hand  brakes  on  alternate  cars  will  be  applied  and  released, 
successively,  until  all  hand  brakes  applied  at  Sand  Patch  have  been  released 
and  a  like  number  have  been  set 

"On  arrival  at  Hyndman,  all  hand  brakes  must  be  released. 
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"Trainmen  must  at  all  times  make  close  observation  for  indications  of  ex- 
treme heating  of  wheels  due  to  either  hand  or  air  brakes  and  must  change 
the  hand  brakes  or  pressure  retaining  valves  kt  any  points  between  Sand 
Patch  and  Hyndman  if  necessary  to  prevent  excessive  heating  of  wheels." 

'  These  orders  having  become  part  of  plaintiff's  case,  evidence  of  the 
use  of  hand  brakes,  in  the  absence  of  evidence  that  the  trains  were 
not  properly  equipped,  was  evidence  only  that  the  orders  were  being 
obeyed,  that  the  trainmen  were  insuring  thfe  safe  movement  of  the 
train,  and  that  they  were  anticipating  "emergencies  which  might  arise 
from  unforeseen  and  wholly  exceptional  cases." 

The  plaintiff  called  witnesses  McManamy  and  Ensign  as  experts  to 
show  that  such  orders  were  not  necessary  or  reasonable,  but  their  tes- 
timony is  not  entitled  to  weight  for  the  reason  that  the  former  "had 
no  experience  on  Sand  Patch  grade,"  and  did  not  know  anything  about 
the  average  tonnage  per  brake  on  defendant's  railroad,  and  the  latter 
did  not  know  the  practice  in  the  operation  of  air  brakes  on  Eastern 
mountain  grades. 

The  question  raised  by  the  plaintiff  in  the  21  causes  has  not  been 
decided  in  any  jurisdiction.  It  is  urged,  however,  that  the  air  brake 
provision  is  so  similar  to  the  coupler  provision  of  the  act  (in  the  second 
section)  that  decisions  construing  the  latter  should  apply  to  the  former. 
The  coupler  provision  of  the  act  makes  it  luilawful  to  use  any  car  in 
interstate  traffic  "not  equipped  with  couplers  coupling  automatically 
by  impact,  and  which  can  be  uncoupled  without  the  necessity  of  men 
going  between  the  cars."  Clearly  it  prohibits  the  use  of  certain 
couplers.  As  stated  in  Johnson  v.  Sojuthem  Pacific  Company,  196  U. 
S.  19,  25  Sup.  Ct.  158,  49  L.  Ed.  363,  the  test  of  compliance  is  whether 
men  must  go  between  the  cars  to  couple  or  uncouple  them.  The  act 
does  not  prohibit  men  from  going  between  the  cars.  It  is  a  well- 
known  fact,  and  admitted  by  plaintiff  at  the  trial,  that  men  are  required 
to  go  between  the  cars  for  the  pi^rpose  of  connecting  the  air  line  of 
the  power  brake  system  in  use  as  required  by  the  act.  Proof  of  the 
mere  fact  that  men  would  go  between  the  cars  would  not  be  proof 
that  the  couplings  were  not  such  as  were  required.  Just  as  in  the  case 
at  bar,  proof  of  the  mere  fact  that  hand  brakes  were  used  on  the  Sand 
Patch  grade  would  not  be  evidence  that  the  trains  were  not  properly 
equipped  with  the  requisite  number  of  power  brake  cars.  There  ap- 
pears to  have  been  no  error  in  regard  to  the  21  causes  of  action. 

With  respect  to  the  second  cause  of  action,  however,  as  has  been 
said,  a  different  question  is  presented.  It  is  averred  in  plaintiff's  state- 
ment of  claim  that,  while  the  train  had  75  per  cent,  of  its  cars  used 
and  operated  by  the  engineer,  there  were  associated  together  in  said 
train  with  said  75  per  cent,  four  additional  train  brake  cars  which 
did  not  have  their  brakes  operated  by  the  engineer.  This  charges  a 
breach  of  the  provisions  of  section  2  of  the  act  of  March  2, 1903,  above 
quoted.  It  was  admitted  at  the  trial  that  said  four  cars  were  de- 
fective and  out  of  repair.  It  did  not  appear  how  long  their  brakes  had 
been  unused.  The  testimony  showed  that  they  had  their  air  "cut  out" 
— that  is,  cut  off  in  the  pipes  extending  from  the  main  air  line  of  the 
train  to  the  brakes.  The  air  was  not  interfered  with  in  passing 
throttgh  said  cars  to  other  cars.    It  seems  plain  that  with  brakes  cut 
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out  for  defects  they  ceased  to  be  power  braked  cars  and  became  part 
of  the  allowed  percentage  of  hand  braked  cars.  The  act  nowhere  im- 
poses a  penalty  for  using  an  air  braked  car  with  a  cut  out  brake,  as 
it  does  for  \xsing  one  with  a  defective  coupler,  or  one  without  grab 
irons  or  handholds.  Again,  the  act  does  not  say  all  power  braked  cars 
in  a  train  shall  have  their  brakes  used  and  operated.  There  is  a  quali- 
fication which  must  mean  that  only  such  power  braked  cars  "which  are 
associated  together  with  said*/  75  per  cent,  shall  have  their  brakes 
used.  That  clearly  contemplated  that  there  might  be  some  power 
braked  cars  not  associated  with  the  75  per  cent.,  which  need  not  have 
their  air  brakes  used  and.  operated.  All  the  cars  in  the  train,  except 
the  four  cut-out  cars,  and  the  caboose,  not  complained  of,  were  as- 
sociated together  in  the  air  brake  operations  by  the  engineer  of  the 
locomotive.  When  the  Interstate  Commerce  Commission  shall,  in  the 
exercise  of  its  powers,  fix  a  minimum  percentage  of  cars  in  any  train 
required  to  be  operated  with  power  or  train  brakes,  which  must  have 
their  bfakes  used  and  operated  as  required  by  the  act,  at  a  minimum 
much  greater  than  that  which  now  is  the  standard,  there  may  be  some 
right  to  recover  upon  a  cause  of  action  in  which  the  allegations  and 
proofs  are  similar  to  those  in  the  case  at  bar. 

Inasmuch,  therefore,  as  the  plaintiff  did  not  offer  evidence  sufficient 
to  sustain  a  verdict  upon  any  one  of  the  several  causes  of  action,  the 
motion  to  take  off  the  nonsuit  must  be  refused 


ALLEN-WBST  COMMISSION  CO.  v.  BRASHEAR  et  aL 

(Circuit  Court,  B.  D.  Arkansas,  E.  D.    February  2&,  1910.) 

No.  1,677. 

(Syllabus  hy  the  Court.) 

L  OouBTs  (I  317*)  —  Fede&ai«  Courts  —  Jubibdiction— DiVERsrrr  of  CrnzBW- 

SHIP. 

For  the  purpose  of  determining  the  jurisdiction  of  a  national  court 
when  it  is  invoked  upon  the  ground  of  a  diversity  of  eitizenship,  it  is  the 
duty  of  the  court  to  look  beyond  the  pleadings  and  arrange  th^  parties  ac^ 
cording  to  their  real  interests  in  the  dispute,  and  not  according  to  the 
arbitrary  arrangement  of  the  pleader,  and  if,  after  such  rearrangement,  it 
<dearly  appears  that  some  of  the  plaintiffs  and  defendants  are  citizens  of 
the  same  state,  it  is  the  duty  of  the  court  to  dismiss  the  coase  for  want  of 
jurisdiction. 
[Ed-  Note. — ^For  other  cases,  see  Courts,  Dec.  Dig.  §  317.* 
Diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see  note  to  Shipp 
V.  Williams,  10  C.  C.  A.  249;  Mason  v.  Dullagham,  27  C.  C.  A.  298.] 

2.  OouBTS  (S  310*)— Fedebal  Coubts—Jubisdiction— Diversity  of  Citizen- 
ship. 

Trustees  of  a  mortgage,  who  are  Invested  with  the  power  of  sale  upon 
breach  of  the  conditions,  are  not  merely  formal  parties,  but  are  indispen- 
sable parties,  the  legal  title  being  in  them,  and  their  interests  being  antag- 
onistic to  those  of  the  mortgagors  must  be  treated  as  plaintiffs  in  an  ac- 
tion of  foreclosure,  even  if  for  a  refusal  to  act  they  are  properly  made 
defendants  in  an  action  hy  the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  §  310.*] 

•For  other  casea  see  same  topic  ft  {  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezef 


Digitized  by  V:iOOQIC 


120  176  FEDERAL  REPORTER. 

3.  CJouRTs  (S  310*)— Federal  CJoubts— Jubisdiction— Diversitt  of  Citizen- 
ship. 

While  the  beneficiaries  in  such  a  mortgage  are  proper  parties,  they  are 
not  Indispensable  parties,  and,  if  the  necessary  diversity  of  citizenship  ex- 
ists between  the  trustees  and  mortgagors,  a  national  court  has  Jurisdic- 
tion of  an  action  to  foreclose  the  mortgage,  although  the  beneficiary  and 
the  mortgagors  are  citizens  of  the  same  state,  provided  he  Is  not  made  a 
party  to  the  action. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {  857;  Dec.  Dig.  | 
310.*] 

Bill  by  the  Allen- West  Commission  Company  against  W.  M.  Brash- 
ear  and  others.  On  demurrer  to  the  jurisdiction.  Bill  dismissed  for 
want  of  jurisdiction. 

This  is  a  bill  brought  to  foreclose  a  deed  of  trust  in  the  nature  of  a  mort- 
gage executed  to  the  defendants  F.  H.  Phillips  and  R.  W.  Irvln,  as  trustees, 
by  two  of  the  codefendants  for  the  purpose  of  securing  the  payment  of  cer- 
tain Indebtedness  due  to  a  number  of  creditors  of  the  mortgagors,  one  of 
whom  is  the  commission  company,  whldi  is  the  sole  complainant  in  this  ac- 
tion. The  bill  alleges  that  complainant  is  a  corporation  created  by  arid  exist- 
ing under  the  laws  of  the  state  of  Missouri,  and  that  all  of  the  defendants  are 
citizens  of  the  state  of  Arkansas.  It  charges  that  all  the  debts  secured  by  the 
deed  of  trust,  except  that  due  the  complainant,  have  been  paid  off,  and  that 
there  Is  now  due  it  a  balance  of  several  thousand  dollars.  The  mortgagors 
and  trustees  under  the  mortgage  and  subsequent  mortgagees,  all  of  whom  are 
alleged  to  be  citizens  of  the  State  of  Arkansas,  are  made  parties  defendants. 
The  deed  of  trust,  which  is  made  a  part  of  the  bill,  authorizes  the  trustees  to 
sell  the  mortgaged  premises  upon  default  in  the  payment  of  the  debts,  and 
there  is  no  allegation  in  the  bill  showing  a  refusal  or  disqualification  to  act  on 
the  part  of  the  trustees.  The  defendants^demurred  to  the  Jurisdiction  of  the' 
court  upon  the  ground  that  the  Interest  of  the  trustees  makes  them  indispen- 
sable parties  plaintiffs,  and  that,  although  the  pleader  has  made  them  parties 
defendants,  it  is  the  duty  of  the  court  to  rearrange  the  parties  and  treat  the 
trustees  as  complainants,  and,  if  that  is  done,  the  diversity  of  citizenship  nec- 
essary to  give  a  national  court  jurisdiction  does  not  exist,  as  the  trustees  and 
the  mortgagors,  as  well  as  the  Junior  mortgagees  are  all  alleged  in  the  bill  to 
be  citizens  of  the  state  of  Arkansas. 

Moore,  Smith  &  Moore,  for  complainant. 
.  Davis  &  Pace  and  U.  L.  Meade,  for  defendants. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  As 
the  parties  are  arranged  in  the  bill  of  complaint,  the  diversity  of  citi- 
zenship necessary  to  confer  jurisdiction  on  this  court  exists;  the  com- 
plainant being  a  corporation  created  by  and  existing  under  the  laws  of 
the  state  of  Missouri,  and  all  the  defendants  citizens  of  the  state  of 
Arkansas.  But  it  is  now  well  settled  by  an  unbroken  line  of  decisions 
that,  for  the  purpose  of  determining  the  jurisdiction  of  a  national 
court  when  it  is  invoked  upon  the  ground  of  diversity  of  citizenship, 
it  is  the  duty  of  the  court  to  look  beyond  the  pleadings  and  arrange  the 
parties  according  to  their  real  interest  in  the  dispute,  and  not  accord- 
ing to  the  arbitrary  arrangement  of  the  pleader;  and  if,  after  such  re- 
arrangement, it  clearly  appears  that  some  of  the  plaintiffs  and  defend- 
ants are  citizens  of  the  same  state  it  is  the  duty  of  the  court  to  dismiss 
the  cause  for  want  of  jurisdiction.  Removal  Cases,  100  U.  S.  457, 
25  L.  Ed.  693 ;   Pacific  R.  R.  Co.  v.  Ketchum,  101  U.  S.  289,  25  L. 

•For  oUier  caaea  tee  lame  topic  A  fi  numbbb  in  Dec.  it  Am.  Digs.  1907  to  date,  A  Rep'r  tndezea 
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Ed.  933;  Hawes  v.  Oakland,  104  U.  S.  450,  26  L.  Ed.  827;  Detroit 
V.  Dean,  106  U.  S.  537,  1  Sup.  Ct.  560,  27  L.  Ed.  300 ;  Doctor  v.  Har- 
rington, 196  U.  S.  579,  25  Sup.  Ct.  357,  49  L.  Ed.  606 ;  Dawson  v. 
Columbia  Trust  Co.,  197  U.  S.  178,  25  Sup.  Ct.  420,  49  L.  Ed.  713 ; 
Joseph  Dry  Goods  Co.  v.  Hecht,  120  Fed.  760,  57  C.  C.  A.  64 ;  Mann 
V.  Caddie,  158  Fed.  42,  88  C.  C.  A.  1 ;  Gage  v.  Riverside  Trust  Co. 
(C.  C)  156  Fed.  1002. 
In  the  Ketchum  Case  the  court  said : 

*Tor  the  purpose  of  Jurisdiction,  the  court  had  power  to  ascertain  the  real 
matter  in  dispute,  and  arrange  the  parties  on  one  side  or  the  other  of  that 
dispute.  If  in  such  arrangement  it  appeared  that  those  on  one  side  were  all 
citizens  of  different  states  from  those  on  the  other,  jurisdiction  might  be  en- 
tertained, and  the  cause  proceeded  with." 

Of  course,  the  converse  of  that  proposition,  that,  if  upon  such  re- 
arrangement there  is  no  diversity  of  citizenship  between  all  the  plain- 
tiffs and  all  the  defendants,  the  jurisdiction  fails,  is  manifestly  the 
law.  Upon  an  examination  of  the  bill  and  the  trust  deed  sought  to  be 
foreclosed,  which  is  made  a  part  thereof,  it  appears  that,  while  the 
complainant,  the  cestui  que  trust  of  the  mortgage,  is  a  corporation 
created  under  the  laws  of  the  state  of  Missouri,  toth  the  trustees,  all 
the  mortgagors,  and  the  subsequent  mortgagees  are  citizens  of  the 
state  of  Arkansas. 

The  contention  that  the  trustees  are  merely  nominal  parties  and 
could  be  dismissed  entirely  cannot  be  sustained,  for  it  has  been  uni- 
formly held  by  the  national  courts  that  trustees  in  a  mortgage  deed 
are  not  only  indispensable  parties,  but  the  only  necessary  parties  plain- 
tiffs in  a  foreclosure  proceeding,  and  for  this  reason  it  is  their  citizen- 
ship which  controls;  and  not  that  of  the  beneficiaries,  and  the  latter 
need  not  be  made  parties  at  all,  although  the  pleader  may  make  them 
parties  as  they  are  proper  parties.  Knapp  v.  Railroad  Company,  20 
Wall.  117,  22  L.  Ed.  328 ;  Gardner  v.  Brown,  21  Wall.  36,  22  L.  Ed. 
527;  New  Orleans  v.  Gaines,  138  U.  S.  595,  606,  11  Sup.  Ct.  428, 
34  L.  Ed.  1102;  Dodge  v.  Tulleys,  144  U.  S.  451,  12  Sup.  Ct.  728, 
36  L.  Ed.  501 ;  Mexican,  etc.,  R.  R.  Co.  y.  Eckman,  187  U.  S.  429, 
23  Sup.  Ct.  211,  47  L.  Ed.  245 ;  Morris  v.  Lindauer,  54  Fed.  23,  4 
C.  C.  A.  162;  Rust  v.  Brittle  Silver  Co.,  58  Fed.  611,  7  C.  C.  A.  389; 
Oris  wold  V.  Batcheller  (C.  C.)  75  Fed.  470. 

Nor  is  this  rule  confined  to  trust  deeds  in  which  there  are  a  large 
number  of  bonds  sought  to  be  secured  which  are  held  by  numerous 
parties,  many  of  them  unknown.  In  Dodge  v.  Tulleys  the  indebted- 
ness sought  to  be  secured  was  held  by  one  person  only,  and  it  was 
held  that  the  beneficiary  was  not  a  necessary  party,  and  for  this  rea- 
son the  fact  that  he  was  a  citizen  of  the  same  state  as  the  mortgagor 
did  not  defeat  the  jurisdiction  of  a  national  court  if  there  was  a  di- 
versity of  citizenship  between  the  trustee  of  the  mortgage  and  the 
mortgagor. 

In  Rust  V.  Brittle  Silver  Co.  it  was  also  urged,  as  has  been  in  this 
case,  that  the  trustee  is  only  a  nominal  party,  and  for  that  reason  his 
citizenship  immaterial,  but  Judge  Caldwell,  speaking  for  the  court  in 
response  to  this  contention,  said : 
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*Thl8  position  is  not  tenable.  The  deed  of  trust  invests  Frost  (the  trustee) 
with  the  legal  title  to  the  premises,  and  imposes  on  him  the  duty  of  selling  the 
property,  and  applying  the  proceeds  to  the  payment  of  certain  debts  of  the 
grantor.  ♦  ♦  ♦  To  a  bill  seeking  such  relief  the  trustee  Is  not  merely  a 
nominal,  but  an  indispensable,  party." 

What  are  the  interests  of  a  trustee  in  such  a  conveyance?  Clearly 
antagonistic  to  those  of  the  mortgagors  who  were  the  grantors  and  he 
the  grantee.  He  holds  the  legal  title  for  the  benefit  of  the  bene- 
ficiary, and  the  pleader  cannot  by  making  him  a  codefendant  of  the 
mortgagors,  instead  of  a  co-complainant,  invoke  the  jurisdiction  of  a 
national  court  if  he  is  a  citizen  of  the  same  state  as  the  mortgagors. 
That  cannot  be  done  arbitrarily,  nor  even  by  reason  of  a  refusal  on  the 
part  of  the  trustees  to  act.  It  is  true  in  the  latter  event  the  trustees 
may  be  made  parties  defendants,  but  for  Jurisdictional  purposes  they 
will  be  treated  as  complainants.  Coal  Cfompany  v.  Blatchford,  11 
Wall.  172,  20  L.  Ed.  179;  Pacific  Railroad  Co.  v.  Ketchum,  supra; 
Thayer  v.  Life  Association,  112  U.  S.  717,  5  Sup.  Ct.  355,  28  L.  Ed. 
864;  Peper  v.  Fordyce,  119  U.  S.'469,  7  Sup.  Ct.  287,  30  L.  Ed.  435; 
Barth  v.  Coler,  60  Fed.  466,  9  C.  C.  A.  81 ;  Shipp  v.  Williams,  62  Fed. 
4, 10  C.  C.  A.  247.;  First  National  Bank  v.  Radford  Trust  Co.,  80  Fed. 
569,  26  C.  C.  A.  1 ;  Turner  v.  Building  &  Loan  Ass'n,  101  Fed.  308,  41 
C.  C.  A.  379 ;  Board  of  Trustees  v.  Blair  (C.  C.)  70  Fed.  414. 

In  Shipp  V.  Williams  the  trustees  were,  as  in  this  case,  made  parties 
defendants;  the  beneficiary  being  the  sole  complainant,  the  bill  al- 
leging that  "the  trustees  had  refused  and  declined  to  further  exercise 
their  duties  as  trustees  in  the  said  deed  of  trust  and  announced  their 
determination  to  decline  the  use  of  their  names  and  services  in  the 
matter  of  foreclosing  said  deeds  of  trust,"  while  m  the  case  at  bar  no 
reason  whatever  is  alleged  why  the  trustees  cannot  act  in  these  fore- 
closure proceedings.  Judge,  now  Mr.  Justice  Lurton,  who  delivered 
the  opinion  of  the  court  in  that  case,  held  that,  while  it  was  proper 
under  the  circumstances  to  make  the  trustees  parties  defendants,  the 
court  for  jurisdictional  purposes  must  arrange  them  according  to  their 
interests,  and  when  so  arranged,  the  trustees  being  citizens  of  the  same 
state  as  the  mortgagors,  the  court  was  without  jurisdiction.  It  was 
further  held  in  that  case  that : 

"The  duty  of  the  court  to  arrange  the  parties  according  to  their  interests 
applies  as  well  in  cases  of  original  Jurisdiction  as  it  does  under  the  removal 
section  of  the  act." 

Whether  these  principles  would  apply  in  a  case  in  which  the  trustees 
claim  some  interest  adverse  to  the  beneficiary  or  when  the  beneficiary 
seeks  an  accounting  from  the  trustees  for  their  misconduct  it  is  un- 
necessary to  determine  in  this  cause,  as  no  such  allegations  are  jnade 
in  the  bill. 

Arranging  the  parties  in  accordance  with  these  rules,  we  must  treat 
the  defendants  Phillips  and  Irvin,  the  trustees  in  the  trust  deed  sought 
to  be  foreclosed,  as  coplaintiffs  of  the  commission  company,  the  bene- 
ficiary, and,  as  the  bill  alleges  that  these  trustees  and  the  other  defend- 
ants are  all  citizens  of  the  state  of  Arkansas,  this  court  is  without  ju- 
risdiction, and  the  bill  must  therefore  be  dismissed  for  want  of  juris- 
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THE  NANUET, 
fDlstrlct  Court,  S.  D.  New  York.    January  25,  1910.) 

(Syllabus  by  the  Judge.) 

COLLISION  (§  45*)— Signal  and  Tow. 

Collision  between  the  tug  Nanuet  and  a  carfloat  in  tow  alongside  and  tlie 
schooner  Honora  Butler  In  the  East  River  near  Oorlear's  Hook.  The 
schooner  was  duly  lighted  and  sailing  up  the  rlyer.  The  tug  was  bound 
down  with  two  carfloats  on  her  starboard  side.  Held,  that  the  schooner 
kept  her  course  and  the  collision  was  due  to  the  tug's  fault  in  not  seeing 
the  lights  of  tne  schooner  and  in  falling  to  avoid  her. 

[Ed.  Note. — ^For  other  cases,  see  Collision,  Cent  Dig.  {  51;  Dec.  Dig.  i 
45**] 

In  Admiralty.  Action  by  Thyge  J.  Mikkelson  against  the  steam- 
tug  Nanuet.    Decree  for  libellant. 

William  C.  Foster  and  Howard  S.  Harrington,  for  libellant 
Wilcox  &  Green,  for  claimant 

ADAMS,  District  Judge.  On  the  night  of  April  13,  1909,  about 
1:30  a.  m.,  the  schooner  Honora  Butler,  about  76  feet  long,  laden 
with  a  cargo  of  manure,  and  bound  for  Naubuc,  Connecticut,  col- 
lided with  the  tug  Nanuet  and  a  carfloat  in  tow  on  the  starboard  side 
of  the  tug.  They  were  proceeding  down  the  river.  The  collision  oc- 
curred about  off  Corlear's  Hook.  The  weather  was  clear,  the  tide 
strong  flood.  The  schooner  was  sunk  causing  a  loss,  said  to  have 
been  $3,000  and  upwards. 

The  libel  alleges  that  the  schooner  set  sail  from  Gowanus  Bay  about 
11:30  p.  m.  on  the  12th,  properly  manned,  her  master  being  at  the 
wheel  and  a  good  lookout  forward;  that  she  carried  the  regulation 
lights  properly  set  and  burning  brightly;  that  all  went  well  until  the 
schooner  reached  a  position  in  the  river  about  half  way  between  the 
Brooklyn  and  Williamsburg  Bridges,  when  those  in  charge  saw  the 
green  light  of  a  tug  boat,  which  later  proved  to  be  the  Nanuet,  with 
a  carfloat  on  her  starboard  side,  a  little  below  the  Williamsburg  Bridge ; 
that  at  this  time  the  schooner  was  about  in  the  middle  of  the  river  and 
was  heading  on  a  course  which  would  have  carried  her  past  Cor- 
lear's  Hook  about  one-third  of  the  way  from  the  New  York  shore; 
that  after  sighting  the  green  light  the  schooner  held  her  course ;  that 
shortly  thereafter  and  while  the  schooner  and  tug  were  still  between 
a  quarter  and  a  half  a  mile  apart,  the  tug  blew  two  whistles  to  the 
schooner,  which  thereafter  continued  to  hold  her  course;  that  the 
tug  continued  to  display  its  green  light  for  some  time  but  when  the 
vessels  were  only  a  short  distance  apart  and  each  was  showing  her 
green  light  to  the  other,  the  tug  suddenly  ported  her  helm  and  swung 
across  the  bow  of  the  schooner;  that  .this  manoeuvre  was  made  too 
late  for  the  tug  and  tow  to  cross  the  schooner's  bow  in  safety  with 
the  result  that  the  tug  and  carfloat  both  came  in  collision  with  the 
schooner,  catching  her  bow  between  the  two,  and  inflicting  such  seri- 
ous injuries  that  she  sank  in  a  few  minutes ;  that  the  collision  occurred 

*For  oUier  cases  see  same  topic  &  S  nujobbb  in  Dec.  6  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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about  one-thirdi  of  the  way  over  from  the  New  York  side.  It  is  fur- 
ther alleged  that  the  tug  was  in  fault  in  that :  (1)  she  maintained  no 
sufficient  lookout,  (2)  she  did  not  pass  the  schooner  starboard  to 
starboard,  (3)  being  the  burdened  vessel,  she  did  not  give  the  schooner 
a  wider  berth,  (4)  after  blowing  two  whistles,  she  ported  her  helm 
and  tried  to  cross  the  bow  of  the  schooner  and  (6)  she  did  not  avoid 
the  schooner. 
The  answer,  after  some  admissions  and  dlenials,  alleges : 

"On  the  12th  day  of  April,  1909,  at  about  11:40  p.  m.,  the  tug  Nanuet  left 
Long  Island  City  with  two  carfloats  in  tow  on  her  starboard  side,  bound  for 
Jersey  City.  The  tide  was  flood,  the  wind  strong  from  the  southeast,  and  the 
atmosphere  clear.  The  tug's  lights  were  all  properly  set  and  burning,  there 
were  two  competent  lookouts  forward  on  the  floats,  and  the  master  and  mate 
were  In  the  pilot  house,  the  latter  having  the  wheel  and  the  former  keeping 
a  lookout  After  the  tug  had  proceeded  down  the  East  River,  favoring  the 
Manhattan  shore,  and  had  arrived  about  abreast  of  Corlear's  Hook,  two  tugs, 
one  with  a  tow,  were  observed  on  the  starboard  bow  of  the  tug,  bound  up  the 
river.  The  Nanuet  blew  two  whistles  to  the  tugs,  and  received  an  answer  of 
two  whistles  from  the  outside  tug.  Both  tugs  subsequently  passed  her  star- 
board to  starboard.  After  signalling  the  tugs,  the  Nanuet  hauled  more  to- 
wards the  Brooklyn  shore,  and  when  she  was  about  mid-river,  a  sail  vessel, 
which  subsequently  proved  to  be  the  Honora  Butler,  was  observed  about  four 
points  on  her  port  bow,  bound  up  with  a  free  wind,  heading  clear  of  the  Nan- 
uet, but  displaying  no  port  light  Then  the  schooner's  green  light  was  sudden- 
ly opened  and  she  headed  for  the  tug.  Danger  of  collision  becoming  immi- 
nent, the  master  of  the  tug  at  once  took  the  wheel,  put  it  hard  aport,  rang  for 
full  speed  astern,  and  blew  alarm  whistles.  The  order  to  the  engine  was  at 
once  obeyed,  but  the  schooner  kept  on  towards  the  tug,  and  her  bow  came  into 
collision  with  the  bow  of  the  tug  and  the  port  side  of  the  inner  of  the  two 
floats.  It  was  then  observed  that  the  schooner  was  carrying  a  very  high  deck 
load. 

Ninth:  Claimant  further  alleges,  upon  information  and.  belief,  that  said 
collision  was  wholly  due  to  fault  and  negligence  on  the  part  of  the  schooner, 
in  the  following  among  other  respects  which  will  be  pointed  out  upon  the  trial 
of  this  action:  1.  She  did  not  keep  her  course,  but  swung  to  port  and  at- 
tempted to  cross  the  course  of  the  tug.  2.  Her  port  light  was  not  burning. 
3.  She  had  no  lookout  4.  She  did  not  observe  the  tug  until  just  prior  to  the 
collision.  5.  She  was  carrying  a  deck  load  so  high  as  to  shut  off  or  embarrass 
the  view  of  her  wheelsman.  6.  She  did  not  have  a  competent  man  at  her 
wheel." 

The  testimony  showed  that  the  Butler  was  going  up  through  the 
East  River  with  a  south  south-east  wind,  close  hauled,  keeping  well 
to  the  Brooklyn  side.  When  opposite  Arbuckle's  Refinery,  about  Jay 
Street,  the  master,  at  the  wheel,  eased  off  his  sheets  and  headed  on  a 
north-east  course  about  for  Corlear's  Hook.  She  was  then  making, 
aided  by  the  tide,  about  6  knots  per  hour.  The  master  then  saw  a 
green  light,  which,  as  it  subsequently  turned  out,  was  on  the  Nanuet, 
about  one-half  a  mile  away.  The  schooner  was  then  showing  its  green 
light  to  that  vessel.  The  schooner  kept  on  and  if  there  had  been  no 
change  on  the  part  of  the  tug,  there  would  have  been  no  collision,  but 
the  tug,  when  the  vessels  were  not  far  apart,  suddenly  changed  to  the 
starboard  and  brought  the  vessels  together. 

There  was  no  dispute  about  the  schooner  showing  her  green  light 
but  it  was  strongly  urged  that  her  red  light  was  not  burning.  It  does 
not  seem  that  this  would  have  made  any  difference  as  the  green  light 
was  always  in  view  of  the  tug  but  if  the  red  light  had  any  bearing 
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whatsoever,  upon  the  collision,  there  could  be  no  reasonable  doubt 
that  it  was  properly  displayed.  The  testimony  on  the  schooner  makes 
It  clear  that  it,  as  well  as  the  green,  was  duly  lighted  and  shown.  This 
was,  as  to  its  being  displayed,  confirmed  by  an  outside  witness,  from 
the  passing  tug,  who  saw  the  light. 

The  schooner's  navigation  seems  to  have  been  without  fault  and 
is  in  substance  correctly  described  in  the  libel.  Her  master  was  mis- 
taken in  supposing  that  the  two  whistle  signal  of  the  tug  was  in- 
tended for  him,  but  that  is  immaterial.  His  navigation  was  not  de- 
pendent upon  signals.  All  that  she  was  required  to  do  was  to  keep 
her  course  and  it  was  the  duty  of  the  tug  to  avoid  her.  In  this  the 
tug  failed,  making  some  notable  mistakes  in  her  navigation.  The 
lookout  on  her  part  was  deficient.  She  did  not  see  the  schooner  when 
she  should  have,  doubtless  because  the  attention  of  those  on  her  who 
should  have  performed  this  duty,  was  given  to  the  tug  bound!  up  the 
river,  following  the  schooner,  which  passed  the  schooner  and  also  the 
Nanuet,  the  latter  in  conformity  with  an  exchange  of  a  two  whistle 
signal.  Having  passed  the  tug,  the  Nanuet  turned  to  the  starboard 
and  was  suddenly  confronted  with  the  schooner,  when  she  stopped  and 
backed,  doing  what  she  could  to  avoid  collision,  but  it  was  too  late. 

The  tug's  account  of  the  lights  and  navigation  of  the  schooner  is 
incredible.  Those  on  her  apparently  dfid  not  see  the  schooner  when 
they  should  and  then  to  explain  the  situation,  they  made  some  re- 
markable statements,  for  example,  that  the  schooner  with  the  south- 
east or  south  south-east  wind  and  sailing  up  the  river  to  the  north- 
east, had  her  sails  on  her  starboard  side,  a  contention  which  has  be^n 
abandoned  by  her  counsel  since  the  trial. 

There  will  be  a  decree  for  the  libellant,  with  an  ordei*  of  reference. 


SEATTLE  BREWING.  &  MALTING  CO.  v.  UNITED  STATES. 

(Circuit  Court,  W.  D.  Washington,  N.  D.    January  26,  1910.) 

No.  1469  (1,967). 

1.  Customs  Duties  ($  73*)-Oustoms  Reguiatiows— Broken  Rice— Authobitt 

OF  Sbctietabt  of  the  Tbeasubt. 

Under  Tariff  Act  July  24,  1897,  c.  11,  |  1,  Scbedule  G,  par.  232,  30  Stat 
169  (U.  S.  Comp.  St.  1901,  p.  1649),  relating  to  broken  rice  that  will  pass 
through  what  Is  **known  commercially  as  No.  12  wire  seive,"  it  appearing 
that  there  are  several  sleyes  so  known  commercially,  the  Secretary  of  the 
Treasury  was  authorized,  In  order  to  secure  uniformity,  to  specify  which 
of  them  should  be  used  by  customs  officers. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Dec.  Dig.  §  73.*] 

2.  Customs  Duties  (§  73*)— Evidence— Detebiobation. 

The  fact  that  age  and  repeated  handling  of  broken  rice  may  have  caused 
an  infinitesimal  Increase  in  the  percentage  of  the  material  that  will  pasa 
through  the  standard  sieve  is  not  a  sufficient  reason  for  rejecting  a  test 
based  on  samples  of  such  rice,  especially  where  the  failure  to  make  a 
proper  test  at  the  time  of  importation  was  due  to  no  fault  of  the  im- 
porter. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Dec.  Dig.  $  73.*] 

*For  other  easei  aee  same  topic  &  S  numbbb  in  Dec.  Ht  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

The  Board  of  General  Appraisers  overruled  the  protest  of  the  im- 
porters against  the  assessment  of  duty  by  the  collector  of  customs  at 
the  port  of  Port  Townsend.    The  Board's  opinion  reads  as  follows: 

WAITE,  General  Appraiser.  The  merchandise  consists  of  2,328  bags  ot 
broken  rice,  which  was  assessed  for  duty  as  cleaned  rice  at  2  cents  per  pound* 
under  tariff  act  July  24,  18»7,  c.  11,  {  1,  S<Aedule  G,  par.  232,  30  Stat.  169  (U. 
S.  Comp.  St.  1901,  p.  1049),  and  is  claimed  to  be  dutiable  at  one-fourth  of  one 
cent  per  pound,  at  least  as  to  so  much  as  Is  small  enough,  under  the  prorl- 
sion  in  the  same  paragraph  for  "rice,  broken,  which  will  pass  through  a  sieve 
known  commercially  as  No.  12  wire  sieve.'* 

The  collector  states  the  reasons  for  his  assessment  as  follows:  'The  deputy 
collector  of  customs  at  Seattle  reports  that,  upon  the  first  examination  of  the 
samples  and  testing,  but  76  per  cent,  of  the  rice  passed  through  the  No.  12 
sieve.  United  States  standard,  and  that  upon  a  subsequent  test,  by  prolonged 
shaking  and  persistent  rubbing,  this  was  Increased  to  87  per  cent.  The  entire 
importation  was  assessed  for  duty  at  the  highest  rate  applicable  to  any  part 
of  the  Importation,  following  an  unpublished  decision  of  the  Board  of  United 
States  General  Appraisers,  dated  January  27,  1902,  concerning  slack  coal." 

The  decision  referred  to  Is  an  unpublished  one,  in  which  the  Board  held  that 
an  importation  of  coal  slack  or  culm  mixed  with  pea  coal  was  properly  assessed 
at  the  highest  rate  applicable  to  any  of  the  merchandise,  for  the  rtBason  that 
there  was  no  separation  of  the  various  grades.  That  decision  was  undoubtedly 
correct  in  its  statement  of  the  law,  but  if  the  Board  had  before  It  only  the 
statement  of  the  collector  as  quoted  above  it  would  feel  obliged  to  sustain  the 
protest  in  this  case.  That  officer  states  that  the  test  made  by  the  customs  of- 
ficers itself  established  the  proportion  of  broken  rice  In  the  Importation  which 
would  pass  through  a  No.  12  sieve,  and  we  should  say  that  the  case  was  thus 
brought  squarely  within  the  principle  adopted  by  the  Supreme  CJourt  In  United 
States  V.  lianlett,  172  U.  S.  133,  19  Sup.  Ct.  114,  43  L.  Ed.  393,  In  any  event 
as  to  76  per  ce^it  of  the  rice,  which  presumably  passed  through  the  screen 
without  "prolonged  shaking  and  persistent  rubbing." 

There  are  other  facts  before  us,  however,  which  compel  a  different  conclu- 
sion. It  has  been  shown  by  the  testimony  taken  before  the  Board  that  the 
sieve  used  by  the  customs  officers  in  making  the  tests  referred  to  by  the  col- 
lector was  not  the  standard  sieve  prescribed  by  the  regulations  of  the  Treasury 
Department  for  use  in  classifying  broken  rice.  Vn  the  Board's  decision  in  Re 
Wakem  &  McLaughlin,  G.  A.  5,350  (T.  D.  24,492),  It  was  held  that  In  view  of 
the  existence  of  different  stiyles  of  No.  12  commercial  sieves,  It  was  proper  for 
the  Treasury  Department  to  adopt  the  si^ve  mentioned  in  its  order  of  Decem- 
ber 19,  1900  (T.  D.  22,680),  namely,  a  sieve  made  of  No.  24  brass  wire,  either 
Stubbs  or  Birmingham  gauge.  This  decision  was  affirmed  on  appeal  by  the 
Circuit  Court  for  the  Northern  District  of  Illinois  In  Wakem  v.  United  States 
(C.  C.)  147  Fed.  874,  T.  D.  27,395.  The  only  legal  method,  therefore,  for  de- 
termining whether  broken  rice  Is  within  the  provision  therefor  In  paragraph 
232,  Is  by  the  use  of  such  sieve.  It  Is  shovim  by  the  testimony  that  the  sieve 
used  by  the  customs  officers  at  Seattle  was  a  No.  12  sieve  made  of  No.  27 
wire,  Birmingham  gauge.  The  No.  12  signifies  the  number  of  meshes,  to  the 
inch,  and  It  Is  apparent  that  a  sieve  having  12  meshes  to  the  Inch,-  made  of 
No.  27  wire,  which  Is  a  smaller  size  than  No.  24,  will  have  larger  meshes  than 
the  authorized  sieve,  and  will  pass  more  of  a  given  quantity  of  broken  rice 
than  the  latter.  It  Is  obvious,  then,  that  in  both  tests  made  at  Seattle  an  Im- 
proper method  was  pursued,  and  the  collector's  report  can  furnish  no  basis 
for  a  finding  as  to  the  proportion  of  broken  rice  in  the  importation. 

A  later  test  of  a  small  sample  from  the  importation,  weighing  something  less 
than  a  pound,  was  made  by  the  examiner  of  rice  at  the  port  of  New  York, 
who  testified  that  but  33%  per  cent,  of  it  passed  through  the  standard  sieve 
in  use  at  that  port.  Importers*  counsel  maintains  In  his  brief,  and  the  Board 
agrees  with  him,  that  this  test  was  of  too  small  a  sample  to  properly  determine 
the  quantity  of  such  rice  In  2,328  bags.  The  Board  is  therefore  confronted 
with  a  record  In  which  the  only  evidence  of  the  quantity  of  broken  rice  dutla- 
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ble  at  one-fourtli  of  one  cent  per  pound  which  is  contained  in  the  Importation 
consists  of  proof  of  certain  tests,  all  of  which  were  Improper  or  Inadequate, 
and  which  vary  so  widely  as  to  furnish  an  insufficient  basis  for  a  finding  as  to 
such  quantity.  The  burden  rests  upon  the  importers  to  show,  by  a  fair  pre- 
ponderance of  evidence,  the  quantity  of  rice  which  they  contend  is  dutiable  at 
the  lower  rate ;  and  as  they  have  failed  to  do  this  the  Board,  with  some  regret, 
is  compelled  to  overrule  their  protest. 

Counsel  for  the  protestants  objected  to  the  introduction  in  evidence  of  the 
sieve  used  at  Seattle,  and  of  all  the  testimony  which  tended  to  impeach  the 
report  of  the  ot^lector  accompanying  the  protest,  and  which  Is  quoted  above. 
The  Board  is  clearly  of  the  opinion,  however,  that  the  government  is  not  es- 
topped from  proving  the  actual  facts  connected  with  the  original  tests,  even 
though  the  effect  of  such  proof  is  to  impeach  the  collector's  return. 

The  protest  is  overruled,  and  the  collector's  decision  affirmed. 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for  im- 
porters. 
Elmer  E.  Todd,  U.  S.  Atty. ' 

HANFORD,  District  Judge.  There  is  manifest  injustice  in  the  as- 
sessrnent  of  duty  on  the  importation  which  is  the  subject  of  litigation 
in  this  case,  so  much  so  that  the  decision  of  the  Board  of  Generd  Ap- 
praisers, overruling  the  importers'  protest,  expresses  regret.  The  mer- 
chandise on  which  the  duty  was  assessed  consists  of  3,328  bags  of  bro- 
ken rice,  dutiable  under  paragraph  232  of  the  Dingley  tariff  law  of  1897 
(30  Stat.  169)  at  the  rate  of  two  cents  per  pound  on  the  portion  there- 
of which  will  not  pass  through  a  sieve  known  commercially  as  a  No. 
12  wire  sieve,  and  at  the  rate  of  one-fourth  of  a  cent  per  pound  on  the 
portion  which  will  pass  through  such  a  sieve.  At  the  time  of  entry  the 
collector  tested  samples  of  the  rice,  using  a  No.  12  sieve  made  of  No. 
27  wire,  12  meshes  to  the  inch,  and  by  that  test  it  was  found  that  76 
per  cent,  passed  freely,  and  that  with  persistent  shaking  and  rubbing 
87  per  cent,  passed  through  the  sieve.  The  collector  theh  erroneously 
exacted  duty  on  the  entire  importation  at  the  higher  rate. '  The  importer 
protested,  and  appealed  to  the  Board  of  General  Appraisers.  The  col- 
lector transmitted  a  report  of  the  test  he  had  made  and  a  sample  of 
the  rice  which  was  tested  at  New  York,  using  a  No.  12  sieve  made  of 
No.  24  wire,  which  is  the  sieve  prescribed  by  an  order  promulgated  by 
the  Secretary  of  the  Treasury  for  use  in  appraisements  under  the  par- 
agraph of  the  tariff  law  referred  to.  On  that  test  38%  per  cent,  of  the 
sample  passed  through  the  sieve.  By  its  decision  the  Board  rejected 
the  test  made  by  the  collector  on  the  ground  that  the  sieve  used  was  not 
the  sieve  which  the  Secretary  of  the  Treasury  prescribed,  and  reject- 
ed the  test  made  in  New  York  on  the  ground  that  the  sample  was  in- 
sufficient in  quantity  for  an  adequate  test,  and  overruled  the  protest  on 
the  ground  that  the  appellant  had  failed  to  prove  affirmatively  that  the 
rate  of  two  cents  per  pound  was  not  applicable  to  the  entire  importa- 
tion, and  from  that  decision  the  importer  has  appealed  to  this  court. 

The  evidence  submitted  for  consideration  of  this  court  includes  sam- 
ples of  the  rice  selected  by  a  revenue  officer  of  the  United  States,  and 
the  uncontradicted  evidence  proves  that  on  a  fair  test  of  the  samples, 
using  a  regulation  sieve  made  of  No.  24  wire,  47^ ^A?  per  cent,  of  the 
rice  passed  through  it    The  United  States  Attorney  contends  that  age 
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and  repeated  handling  has  affected  the  samples,  so  that  they  do  not  in- 
dicate with  precision  the  different  grades  of  the  rice  at  the  time  of  en- 
try ;  but  he  has  not  suggested  better  means  for  a  fair  adjustment.  No 
fault  of  the  importer  can  be  assigned  as  the  cause  of  any  Ipss  to  the 
government  by  reason  of  an  infinitesimal  increase  in  percentage  of  fine 
particles  caused  by  abrasion  in  handling  the  samples. 

The  appellant  has  attempted  to  prove  by  the  testimony  of  hardware 
merchants  that  the  sieve  known  commercially  as  a  No,  12  wire  sieve 
is  made  of  No.  27  wire.  The  evidence,  however,  proves  that  No.  12 
sieves  have  12  meshes  to  the  inch  and  are  made  of  wire  gauged  as  Nos. 
24,  25,  26,  27,  and  32.  In  the  case  of  Wakem  v.  United  States  (C.  C.) 
147  Fed.  874,  an  attempt  was  made  to  obtain  a  decision  recognizing  a 
wire  sieve  made  of  No.  32  wire  as  the  lawful  sieve  prescribed  in  the 
tariff  law.  It  is  my  conclusion  that,  in  order  to  maintain  uniformity 
in  the  appraisement  of  broken  rice  in  the  different  customs  districts,  it 
was  necessary  to  specify  the  size  of  wire  of  which  sieves  should  be 
made,  and  that  the  Secretary  of  the  Treasury  was  authorized  to  make 
the  order  designating  No.  24  wire. 

It  is  conceded  that  the  importation  consisted  of  broken  rice,  a  por- 
tion of  which  will  pass  through  the  regulation  sieve.  Therefore  the 
collector  of  customs  assessed  the  duty  by  an  improper  method,  and  the 
in^orters'  protest  is  valid.  United  States  v.  Ranlett,  172  U.  S.  133, 
19  Sup.  Ct.  114,  43  L.  Ed.  393 ;  United  States  v.  Bond  (C.  C.)  161  Fed. 
165.  The  Collector  of  Customs  had  the  opportunity  to  determine  with 
accuracy  the  percentage  of  the  rice  dutiable  at  the  different  rates,  and 
it  is  the  opinion  of  the  court  that  the  government  must  be  concluded 
by  the  tests  made  of  the  samples  produced,  and  that  duty  should  be  col- 
lected at  the  rate  of  one-fourth  of  a  cent  per  pound  on  47^*/8t  per 
cent,  of  the  importation,  and  at  the  rate  of  two  cents  per  pound  on  the 
remainder. 

The  court  directs  that  a  judgment  be  entered  in  proper  form  as  in- 
dicated by  this  opinion. 


SEATTLE  BREJWING  &  MALTING  CO.  v.  UNITED  STATES. 

(Clreult  Court,  W.  D.  Washington,  N.  D.    January  26,  1910.) 

No.  1,490  (1,968). 

On  Application  for  Review  of  a  Decision  of  the  Board  of  United 
States  General  Appraisers. 

The  opinion  filed  by  the  Board  of  General  Appraisers  reads  as 
follows  : 

WAITER  General  Appraiser.  This  protest  claims  that  certain  rice,  assessed 
for  duty  by  the  collector  as  cleaned  rice,  at  2  cents  per  pound,  under  Tariff 
Act  July  24,  1807,  c.  11,  S  1.  Schedule  G,  par.  232,  30  Stat.  160  (U.  S.  a)mp. 
St.  1901,  p.  1649),  should  be  assessed  at  one-fourth  of  one  cent  per  pound  un- 
der the  same  paragraph  as  broken  rice.  The  rate  contended  for  applies  only 
to  such  broken  rice  as  "will  pass  through  a  sieve  commercially  known  as  No. 
12  wire  sieve." 

It  appears  from  the  record  that  the  importation  consists  of  1,680  bags  of 
rice,  18%  per  cent  of  which  was  assessed  by  the  collector  as  broken  rice  under 
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said  paragraph,  while  the  remaining  81.25  per  cent  was  assessed  as  cleaned 
rJce.  The  varlons  allegations  and  contentions  made  by  the  protestants  are  not 
supported  by  any  evidence  introduced  by  them ;  but  a  careful  test  made  by  the 
Board  of  the  official  sample  forwarded  by  the  collector,  which  he  concedes  to 
be  correctly  representative  of  the  merchandise,  shows  that  24  per  cent,  of  it 
will  pass  through  the  standard  No.  12  sieve  in  use  in  the  aiH)i*aiser's  office  at 
the  port  of  New  York.  This  sample,  however,  weighs  something  less  than  one 
pound,  and  is,  in  our  judgment,  inadequate  to  determine  the  proportion  of 
broken  rice  in  an  importation  of  between  300,000  and  400,000  pounds,  as  this  is. 
Furthermore,  the  importers  have  repudiated  the  official  sample,  contending  in 
their  protest  that  it  was  not  taken  from  the  imi;)ortation  in  question.  For  the 
latter  reason,  and  because  of  the  inadequacy  of  the  sample,  the  Board  would 
hardly  be  Justified  in  finding  in  favor  of  the  Importers  that  an  additional  5^ 
per  cent,  of  the  entire  importation  should  be  classified  as  broken  rice.  Aa  the 
case  stands,  the  findings  of  the  customs  officers  aa  to  the  quantity  of  rice  dutia- 
ble at  the  higher  rate  have  not  been  successfully  assailed. 

In  submitting  their  case  importers'  counsel  asks  consideration  of  testimony 
Introduced  In  a  previous  case  of  the  same  protestants.  Abstract  13,152  (T.  D. 
27,674).  We  have  examined  that  record,  and  are  unable  to  see  that  any  con- 
clusions to  protestants'  advantage  can  be  drawn  from  it. 

The  protest  is  overruled,  and  the  collector's  decision  affirmed. 

Elmer  E.  Todd,  U.  S.  Atty. 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for  im- 
porters. 

HANFORD,  District  Judge.  The  controversy  in  this  case  relates 
to  an  importation  of  1,689  bags  of  broken  rice,  on  which  duty  was 
assessed  and  paid  at  the  time  of  entry  at  the  rate  of  one-fourth  of  a 
cent  per  pound.  The  lawful  duty  unc^er  paragraph  232  of  the  Ding- 
ley  tariff  law  of  1897  on  broken  rice  is  one-fourth  of  a  cent  per  pound 
on  the  portion  thereof , which  will  pass  through  a  sieve  known  commer- 
cially as  a  No.  12  wire  sieve,  and  2  cents  per  pound  on  the  portion 
thereof  which  will  not  pass  through  such  a  sieve.  The  collector  of  cus- 
toms reliquidated  the  assessment  of  duty,  and  exacted  payment  at  the 
rate  of  2  cents  per  pound  on  81^  per  cent,  of  the  quantity  of  rice.  The 
importer  protested,  and  appealed  to  the  Board  of  General  Appraisers. 
By  its  decision  the  Board  overruled  the  protest,  holding  that  the  appel- 
lant had  failed  to  prove  affirmatively  that  there  was  any  error  in  the 
reUquidation. 

Samples  of  the  rice  have  been  produced  in  evidence,  and  the  uncon- 
tradicted evidence  proves  that  upon  a  fair  test  of  the  sample  43 Vn  per 
cent,  passed  through  a  No.  12  wire  sieve  made  of  No.  24  wire,  which 
is  the  sieve  recognized  by  the  Treasury  Department  as  the  lawful  sieve 
for  testing  the  broken  rice.  On  this  evidence  the  court  finds  that  the 
appellant  is  entitled  to  reclaim  the  excess  above  lawful  duty  paid  on 
the  excess  above  43*/ii  per  cent  of  the  importation,  and  a  judgment 
will  be  entered  accordingly. 
176  F.— 9 
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WHITTAKER  V.  H^LflNOIS  CENT.  R.  CO. 

(Circuit  Court,  E.  D.  Louisiana.    January  24,  1910.) 

No.  13,755. 

1.  Master  and    Servant  (§   250*) — Federal   E/MPLOyer's   Liabilitt  Act- 

Scope  AND  Effect. 

Where  the  petition  of  an  employ^  In  an  action  against  a  railroad  com- 
pany to  recover  for  a  personal  injury  alleges  facts  which  bring  the  case 
within  the  federal  employer's  liability  act  (Act  April  22,  1908,  c.  149,  35 
Stat.  65  [U.  S.  Comp.  St.  Supp.  1909,  p.  1171]),  it  is  governed  by  such 
act,  whether  specifically  declared  on  or  not,  at  least  in  the  federal  courts. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  250.*] 

2.  Courts  (§  270*) — Federal  Courts— District  of  Suit. 

Where  an  action  Is  within  the  general  Jurisdiction  of  the  federal 
courts,  both  on  the  ground  of  diversity  of  citizenship  and  because  founded 
on  a  law  of  the  United  States,  such  action  can  be  brought  only  In  the 
district  of  which  defendant  Is  an  Inhabitant,  under  the  judiciary  act  (Act 
March  3,  1887,  c.  373,  §  1,  24  Stat.  552,  as  amended  by  Act  Aug.  13.  1888. 
c.  866,  §  1,  25  Stat.  433  [U.  S.  Comp.  St.  1901,  p.  508]),  which  authorizes 
the  bringing  of  a  suit  in  the  district  of  the  residence  of  either  the  plain- 
tlflf  or  defendant  when  jurisdiction  is  founded  "only"  on  diversity  of 
citizenship. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  S  810;  Dec.  Dig.  S 
270.*] 

Action  by  Walter  W.  Whittaker  against  the  Illinois  Central  Rail- 
road Company.     On  motion  to  dismiss.     Motion  sustained, 

Armand  Romain,  for  plaintiff. 
Gustave  Lemle,  for  defendant. 

FOSTER,  District  Judge.  This  is  an  action  for  damages  for  per- 
sonal injury,  and  a  motion  is  made  to  dismiss  for  want  of  jurisdic- 
tion— or,  more  properly  speaking,  venue — in  this  court.  Plaintiff  is 
a  citizen  of  Louisiana  and  defendant  is  a  corporation  organized  under 
the  laws  of  Illinois,  having  its  principal  office  at  Chicago. 

Defendant  contends  that  plaintiff's  right  to  enter  the  federal  court 
is  twofold :  First,  because  of  diversity  of  citizenship ;  second,  because 
his  right  of  action  is  founded  on  a  law  of  the  United  States,  to  wit, 
Act  Cong.  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S.  Comp.  St.  Supp. 
1909,  p.  1171),  known  as  the  federal  "Employer's  Liability  Act.''  and 
tlierefore  suit  can  be  brought  only  at  the  domicile  of  the-  defendant. 

The  identical  question,  based  on  analogous  facts,  was  recently  de- 
cided by  Judge  Maxey  in  the  case  of  Cound  v.  Atchison,  Topeka  & 
Santa  Fe  Ry.,  173  Fed.  527,  in  the  Circuit  Court  for  the  Western  Dis- 
trict of  Texas.  In  the  logical  and  convincing  opinion  of  Judge  Maxey 
the  question  is  argued  at  length,  and  little  is  left  to  be  said  on  the 
subject.  Jurisdiction  seems  to  depend  on  the  construction  to  be  given 
the  word  "only"  in  the  clause  of  Act  March  3,  1887,  c.  373,  §  1,  24 
Stat.  552,  as  amended  by  Act  Aug.  13,  1888,  c.  866,  §  1,  25  Stat.  433 
(U.  S.  Comp.  St.  1901,  p.  508),  which  is  as  follows : 

"But  no  person  shall  be  arrested  In  one  district  for  trial  in  another  In  any 
civil  action  before  a  Circuit  or  District  Court;  and  no  dvll  suit  shall  be 
brought  before  either  of  said  courts  against  any  person  by  any  original  pro- 

•For  other  casei  see  same  topic  &  8  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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cess  or  proceeding  in  any  other  district  than  that  whereof  he  Is  an  Inhabitant, 
but  where  the  Jurisdiction  Is  founded  only  on  the  fact  that  the  action  is  be- 
tween citizens  of  different  states,  suit  shall  be  brought  only  in  the  district  of 
the  residence  of  either  the  plaintiif  or  the  defendant/' 

It  is  urged  by  counsel  for  plaintiff,  in  his  painstaking  and  forceful 
brief,  that  Judge  Maxey's  construction  of  the  word  "only"  is  too 
narrow ;  but,  without  reference  to  the  lexicographers,  the  word  has  a 
plain,  ordinary,  common-sense  meaning  equivalent  to  "solely,"  and  so 
interpreted  there  can  be  no  doubt,  if  plaintiff's  cause  of  action  is  based 
on  Act  April  22,  1908,  there  is  no  jurisdiction,  or  rather  venue,  in  this 
court.  Furthermore,  the  question  cannot  be  considered  open.  See 
McCormick  v.  Walthers,  134  U.  S.  41,  10  Sup.  Ct.  485,  33  L.  Ed.  833. 

Plaintiff's  petition  alleges,  substantially,  that  defendant  is  engaged 
in  the  railroad  business  as  a  common  carrier  in  interstate  commerce ; 
that  plaintiff  was  employed  by  defendant,  and  while  in  the  actual  dis- 
charge of  his  duties  and  employed  in  such  commerce  he  was  injured 
through  the  negligence  of  defendant.  He  specifies  that  his  injury  was 
caused  by  the  incompetence  and  negligent  acts  of  a  certain  track  crew 
also  employed  by  defendant,  and  by  the  defective  condition  of  defend- 
ant's engine,  because  certain  brake  beams  and  shoes  were  missing. 

Plaintiff  contends  and  ingeniously  argues  that  the  only  allegation  of 
his  petition  under  which  his  cause  of  action  might  be  construed  to  be 
based  on  the  federal  statutes  is  the  one  showing  defendant  to  be  en- 
gaged in  interstate  commerce ;  that  for  the  purpose  of  passing  on  the 
exception  this  allegation  should  be  treated  as  surplusage,  and  not  con- 
sidered; that  if  this  is  done  he  still  has  his  action  under  the  state  law, 
and,  jurisdiction  being  then  based  on  diversity  of  citizenship  only,  the 
venue  would  He  in  this  district. 

I  cannot  agree  with  this  theory.  Conceding  the  act  of  Congress  to 
be  .constitutional,  in  the  courts  of  the  United  States,  at  least,  it  is 
superior  to  and  supersedes  any  state  law  or  jurisprudence  on  the  same 
subject.  It  is  well  settled  that  plaintiff' need  not  base  his  cause  of  ac- 
tion on  the  federal  statute  specifically.  If  hfs  petition  alleges  facts 
which  bring  the  casev  within  the  purview  of  that  law  it  is  enough. 
That  it  does  so  is,  to  my  mind,  clear.  Undoubtedly  there  is  also  juris- 
diction by  diversity  of  citizenship,  and  the  defendant's  domicile  is  not 
in  this  district. 

These  views,  if  correct,  demonstrate  that  the  suit  is  cognizable  in  the 
Circuit  Court  on  two  distinct  grounds  of  jurisdiction,  therefore  not 
"only"  because  of  diversity  of  citizenship,  and  must  be  brought  in  the 
district  of  which  the  defendant  is  a  resident. 

It  may  be  that  the  most  convenient  place  of  trial,  for  defendant  as 
well  as  plaintiff,  is  in  this  district,  where  the  accident  occurred.  How- 
ever, defendant  has  not  seen  fit  to  waive  its  rights,  as  it  might  have 
done,  and,  on  the  contrary,  insists  on  trial  at  its  domicile.     . 

No  doubt  it  will  be  a  hardship  on  plaintiff  to  be  required  to  trans- 
port his  witnesses  to  the  domicile  of  defendant,  or  submit  to  the  alter- 
native of  taking  their  testimony  out  of  the  hearing  of  the  jury;  but  I 
can  only  enforce  the  law  as  I  understand  it. 

The  exception  of  defendant  will  be  maintained,  and  the  suit  dis- 
missed. 
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BANCEL  V.  UNITED  STATES. 

(drcnit  Gonrt,  S.  D.  New^  York.    November  10,  1909.) 

No.  6,512. 

CusToiffs  Duties  (§  43*)— Classificatiow— Modeling  Clay— Plastiliwa— Si- 
militude—•  *Clat.  " 

Plastilliia,  or  modeling  clay,  an  article  not  containing  clay,  is  not  dutia- 
ble as  "clay,"  either  directly  or  by  similitude,  under  Tariff  Act  July  24, 
1897,  c.  11,  S  1,  Schedule  B,  par.  93,  30  Stat.  156  (U.  S.  Oomp.  St.  1901,  p. 
1632),  but  as  an  "unenumerated  manufacture,"  under  section  6,  30  Stat 
205  (U.  S.  CJomp.  St.  1901,  p.  1693). 

[Ed.  Note. — £\)r  other  cases,  see  Customs  Duties,  Dec.  Dig.  S  43.*] 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

In  this  case  the  importer  sought  to  reverse  a  decision  by  the  Board 
of  Appraisers  that  had  affirmed  the  assessment  of  duty  by  the  collector 
of  customs  at  the  port  of  New  York  on  merchandise  imported  under 
the  tariff  act  of  1897.  The  Board's  opinion,  by  Waite,  General  Ap- 
praiser, reads  in  part  as  follows : 

"The  commodity  is  known  as  modeling  clay.  It  Is  used  by  artists  and  others 
engaged  in  plastic  w6rk,  for  making  busts  and  models.  The  chemist  reports 
that  it  contains  60.36  per  cent  of  sulphur  and  31.12  per  cent  of  fatty  anhydri- 
des, with  a  small  amount  of  eadi  of  the  following  ingredients:  Unsaponifiable 
oil,  zinc  oxide  combined,  zinc  oxide  free,  insoluable  siliceous  matter,  and  color. 
The  report  further  states  that  the  presence  of  day  cannot  be  demonstrated. 
•  ♦  ♦  The  fact  that  the  substance  is  very  high  in  price  would  indicate  that 
it  Is  not  properly  classifiable  as  *clay.*  •  ♦  ♦  The  testimony  and  invoices 
show  that  the  cost  in  the  country  from  which  it  Is  exported  is  over  $150  per 
ton." 

Kammerlohr  &  Duffy  Qoseph  G.  Kammerlohr,  of  counsel),  for  im- 
porter. 

D.  Frank  Lloyd,  Deputy  Asst  Atty.  Gen.  (William  A,  Robertson,  of 
counsel),  for  the  United  States. 

MARTIN,  District  Judge.  The  merchandise  in  question  is  invoiced 
as  modeling"  clay,  and  is  also  sometimes  called  plastilina.  It  was  as- 
sessed for  duty  at  20  per  cent,  ad  valorem  under  Tariff  Act  July  24, 
1897,  c.  11,  §  6,  30  Stat.  205^  (U.  S.  Comp.  St.  1901,  p.  1693),  as  a 
manufactured  article,  unenumerated.  The  particular  claim  of  the 
importer  relied  upon  on-  the  argument  was  that  said  merchandise 
should  be  assessed  as  "clay"  under  section  1,  Schedule  B,  par.  93,  30 
Stat.  156  (U.  S.  Comp.  St.  1901,  p.  1632),  either  directly  or  by  applica- 
tion of  the  similitude  clause  of  section  7,  30  Stat.  205  (U.  S.  Comp.  St. 
1901,  p.  1693).  The  Board  of  General  Appraisers  affirmed  the  assess- 
ment of  the  collector. 

The  question  presented  here  seems  to  be  solely  one  of  fact.  The 
Board  properly  classified  the  importation  upon  the  facts  as  it  found 
them.  I  see  nothing  in  the  record  to  justify  the  court  in  changing 
the  Board's  findings. 

Decision  affirmed. 

*For  other  cases  see  same  topic  &  8  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indozea 
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AMERICAN  TELEPHONE  ft  TELEGRAPH  CO.  OF  ALABAMA  T.  TOWN 

OF  NEW  DECATUR. 

(drcult  Court,  N.  D.  Ala'bama,  N.  I>.    January  27, 1910.) 

No.  263. 

1.  Courts  (§  282*)— Jurisdiction  of  Fkdebai.  Coubts— Federal  Question. 

Where  Jurisdiction  of  a  federal  court  is  predicated  on  the  ground  that 
the  obligation  of  a  contract  has  been  impaired  by  a  state,  the  questions 
to  be  considered  are  (1)  the  existence  or  not  of  the  contract,  (2)  the  obliga- 
tion arising  under  it,  and  (3)  whether  there  has  been  state  legislation  im- 
pairing the  contract  obligation. 

fEd.  Note. — ^For  other  caseis,  see  Courts,  Cent  IMg.  |  821 ;  Dec.  Dig.  ( 
282.*] 

2.  Constitutional  Law  (§  115*)^Oblioation  of  Contracts— Imfaiekent  bt 

State. 

Impairment  by  a  state  of  the  obligation  of  a  contract  must  be  by  legis- 
lation subsequent  to  the  making  of  the  contract  enacted  either  directly 
by  the  Legislature  of  the  state  or,  through  delegation,  by  one  of  its  munic- 
ipalities. 

[Ed.  Note. — ^For  other  eases,  see  Constitutional  Law,  Cent  Dig.  §§  274- 
2T8;Dec.  Dig.  §115.*] 

8.  Constitutional  Law  (|  115*)— Obligation  of  Contracts— Impairment  by 
State— Municipal  Action. 

If  an  ordinance  of  a  municipality  is  relied  on  as  constituting  an  impair- 
ment of  the  obligation  of  a  contract,  it  must  be  shown  to  have  been  enacted 
pursuant  to,  or  under  color  of,  legislative  authority  from  the  state,  granted 
either  subsequent  to  the  contract  or,  if  prior,  of  continuing  effect 

[Ed.  Note. — ^For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  (  115.  ♦! 

C  Constitutional  Law  (§  115*)— Obligation  of  Contracts— Impairment  by 
Statb>— Municipal  Action— "Act  of  the  State." 

General  and  implied  powers  arising  out  of  the  charter  of  a  municipal 
corporation  do  not  constitute  such  legislative  authority  for  an  ordinance 
passed  by  the  municipality  repealing  or  repudiating  a  prior  ordinance  by 
which  it  entered  into  a  contract  as  to  render  it  an  "act  of  the  state"  within 
the  contract  clause  of  the  federal  Constitution. 

[Ed.  Note. — ^For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  <  115.*] 
S.  Constitutional  Law  (§  115*)— Obligation  of  Contracts— Impairment  by 
State— Municipal  Action— "Impairment  of  Obligation." 

A  mere  repudiation  of  a  contract  by  a  municipal  corporation  or  a  denial 
of  liability  thereon,  whether  by  ordinance  or  otherwise,  is  not  an  "impair- 
ment of  the  obligation"  of  the  contract  within  the  contract  clause  of  the 
federal  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  $  115.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3412-^417.] 
8.  Courts  (S  2S2*)— iJuribdiction  of  E^debal  Courts— Federal  Question. 

The  passage  by  a  municipal  council  of  an  ordinance  and  resolutions  re- 
pealing a  prior  ordinance  granting  a  franchise  to  a  telephone  company, 
ordering  it  to  remove  its  poles  and  wires  from  the  streets  as  a  nuisance, 
and  in  the  event  of  its  failure  to  do  so  directing  suit  against  it  to  compel 
such  removal,  does  not  constitute  laws  Impairing  the  obligation  of  the 
contract  made  by  the  franchise  ordinance  so  as  to  confer  upon  a  federal 
court  Jurisdiction  of  a  suit  to^ enjoin  their  enforcement. 

[Ed.  Note. — ^For  other  cases,  see  Courts^  Cent  Dig.  f  821 ;  Dec.  Dig.  S 
282.* 

Jurisdiction  in  cases  involving  federal  question,  see  notes  to  Bailey  ▼. 
Mosher,  11  C.  C.  A.  308 ;  Montana  Ore-Purchasing  Co.  ▼.  Boston  &  M.  Con- 
sol.  CoMper  &  Silver  Min.  Co.,  35  C  C.  A.  7.] 

*7or  other  casefi  see  same  topic  A  S  numbeb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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In  Equity.  Suit  by  the  American  Telephone  &  Telegraph  Company 
against  the  Town  of  New  Decatur.  On  motion  for  preliminary  in- 
junction.    Motion  denied  for  want  of  jurisdiction. 

Callahan  &  Harris,  John  'C.  Eyster,  and  Knox,  Acker  &  Blackmon 
(Charles  D.  M.  Cole,  of  counsel^,  for  plaintiff. 
W.  T.  Lowe,  A.  F.  Fite,  and  Tyson,  Wilson  &  Martin,  for  defendant. 

GRUBB,  District  Judge.  This  was  a  bill  in  equity,  the  purpose  of 
which  was  to  enjoin  the  defendant  from  interfering  with  the  plaintiff's 
telephone  system,  consisting  of  lines  of  poles  and  wires,  as  constructed 
in  the  town  of  New  Decatur,  AlA.,  and  from  instituting  legal  proceed- 
ings in  the  state  courts  to  enjoin  the  plaintiff  from  operating,  maintain- 
ing, and  managing  its  telephone  system  in  that  town.  Jurisdiction  in 
the  federal  court  is  claimed  solely  because  the  controversy  is  claimed 
to  be  one  arising  under  the  Constitution  of  the  United  States.  Diver- 
sity of  citizenship  does  not  exist  between  the  parties.  The  action  of 
the  defendant,  complained  of  in  and  sought  to  be  restrained  by  the  bill 
of  complaint,  is  contended  to  be  in  violation  of  article  1,  §  10,  of  the 
Constitution,  and  of  the  due  process  clause  of  the  fourteenth  amend- 
ment thereto,  and  the  jurisdiction  of  this  court  depends  upon  whether 
the  bill  of  complaint  shows  that  such  claim  is  made  out  by  the  facts 
alleged  in  it. 

The  bill  avers  a  grant  to  plaintiff  by  defendant  on  June  7,  1898,  by 
ordinance,  of  a  franchise  to  occupy  with  its  poles  and  wires  the  high- 
ways of  the  town,  subject  to  supervision  and  regulation  under  the 
police  power  of  the  municipality;  the  acceptance  of  the  grant  by  plain- 
tiff ;  and  the  construction  of  its  poles  and  wires  in  the  highways,  pur- 
suant to  said  grant,  and  the  use  of  said  highways  thereunder  for  a 
period  of  about  six  years.  It  further  avers  that  on  March  14,  1904, 
the  town  of  New  Decatur  adopted  an  ordinance,  the  legal  effect  of 
which  was  to  repeal  the  former  ordinance  granting  the  franchise ;  that 
on  May  3,  1904,  the  defendant  adopted  another  ordinance,  providing 
(1)  for  the  removal  from  the  highways  of  plaintiff's  poles  and  wires  by 
plaintiff;  (2)  in  the  event  of  plaintiff's  failure  to  effect  such  removal  in 
30  days,  for  the  removal  thereof  by  the  town  officers ;  and  (3)  declar- 
ing the  maintenance  of  said  poles  and  wires  thereafter  by  plaintiff  a 
nuisance,  for  which  plaintiff's  employes  and  officers  were  made  re- 
sponsible. It  further  avers  the  passage  of  two  resolutions  by  defend- 
ant, the  first  on  May  3, 1904,  and  the  second  on  May  11,  1904,  directing 
the  attorneys  of  the  defendant  to  institute  legal  proceedings  in  the  state 
courts  for  the  purpose  of  (1)  restraining  the  plaintiff  from  engaging 
in  and  carrying  on  the  telephone  business  in  the  town-  of  New  Decatur, 
after  the  expiration  of  its  existing  license,  and  forbidding  tlie  town 
clerk  to  reissue  a  license  to  it  for  that  purpose,  and  (2)  compelling  it  to 
remove  its  poles  and  wires  from  the  highways  of  the  town  and  to 
cease  using  them  in  its  telephone  business.  It  further  avers  that,  in 
pursuance  of  the  said  ordinances  and  resolutions,  the  authorities  intend 
to  take  steps  to  force  plaintiff  to  remove  its  poles  and  wires  from  the 
highways  and  cease  using  and  operating  them. 

Where  jurisdiction  is  predicated  upon  the  ground  that  the  obligation 
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of  a  contract  has  been  impaired  by  a  state,  the  questions  to  be  con- 
sidered are  (1)  the  existence  or  not  of  the  contract,  (2)  the  obligation » 
arising  under  it,  and  (3)  whether  there  has  been  state  legislation  im- 
pairing the  contract  obligations.  If  the  conclusion  is  reached  by  the 
court  in  this  case  that  the  bill  of  complaint  fails  to  show  state  legisla- 
tion impairing  contract  obligations,  then  the  bill  should  be  dismissed 
for  want  of  jurisdiction,  though  the  ordinance  of  June  7,  1898,  created 
a  valid  contract  between  plaintiif  and  defendant  to  permit  the  use  of 
its  highways  for  plaintiff's  poles  and  wires  without  limit  as  to  time. 
Impairment  by  a  state  of  the  obligations  of  a  contract  must  be  by  legis- 
lation subsequent  to  the  making  of  the  contract,  enacted  either  directly 
by  the  Legislature  of  the  state,  or,  through  delegation,  by  one  of  its 
municipalities.  McCulIough  v.  Virginia,  172  U.  S.  102-116,  19  Sup. 
Ct  134,  43  L.  Ed.  382 ;  Oshkosh  Water  Co.  v.  Oshkosh,  187  U.  S. 
437-446,  23  Sup.  Ct.  234,  47  L.  Ed.  349.  If  the  ordinance  of  a  munici- 
pality is  relied  upon  as  constituting  such  impairment,  it  must  be  shown 
to  have  been  enacted  pursuant  to  or  under  color  of  legislative  authority 
from  the  state.  In  the  case  of  Hamilton  Gas  Light  Co.  v.  Hamilton 
City,  146  U.  S.  258,  266,  13  Sup.  Ct.  90,  92,  36  L.  Ed.  963,  the  court 
said : 

"The  jurisdiction  of  that  court  (Circuit  Court  of  the  United  States)  can  be 
sustained  only  upon  the  theory  that  the  suit  Is  one  arising  under  the  Constitu- 
tion of  the  United  States.  But  the  suit  would  not  he  of  that  character,  if  re- 
garded as  one  in  which  the  plaintiff  merely  sought  protection  against  the  vio- 
lation of  an  alleged  contract  by  an  ordinance  to  which  the  state  has  not  in  any 
form,  given  or  attempted  to  give  the  force  of  law.  A  municipal  ordinance,  not 
passed  under  supposed  legislative  authority,  cannot  be  regarded  as  a  law  of 
the  state  within  the  meaning  of  the  constitutional  prohibition  against  state 
laws  im]>airing  the  obligations  of  contracts.  Murray  v.  Charleston,  96  U.  S. 
432-440  [24  L.  Ed.  760] ;  Williams  v.  Bruffy,  96  U.  S.  176-183  [24  L.  Ed.  716] ; 
Lehigh  V.  Baston,  121  U.  S.  388-392  [7  Sup.  Ot.  916,  30  L.  Ed.  1059] ;  N.  O. 
Waterworks  v.  Louisiana  Sugar  Co.,  125  U.  S.  18,  31,  38  [8  Sup.  Ct.  741,  31  L. 
Ed.  607].  A  suit  to  prevent  the  enforcement  *of  such  an  ordinance  would  not, 
therefore,  be  one  arising  under  the  Constitution  of  the  United  States." 

In  the  case  of  Dawson  v.  Cohtmbia  Trust  Co.,  197  U.  S.  178,  182,  25 
Sup.  Ct.  420,  422,  49  L-  Ed.  713,  the  court  said : 

•*In  the  case  before  us,  there  was  no  legislation  subsequent  to  the  contract 
and  it  is  not  even  shown  that  there  was  a  color  of  previous  legislation  for  the 
city's  acts.  These  acts  are  alleged  to  be  unlawful,  and  the  allegation  would  be 
maintained  by  showing  that  they  w^ere  not  warranted  by  the  laws  of  the- 
state." 

The  rule  to  be  derived  from  these  cases  is  that  a  municipal  ordinance 
to  constitute  a  basis  of  legislation  impairing  the  obligation  of  a  con- 
tract must  be  enacted  under  color  of  an  act  of  the  Legislature,  either 
of  subsequent  enactment,  or,  if  prior,  then  of  continuing  effect  in  the 
sense  that  it  operates  as  a  subsequent  delegation  to  the  municipality  of 
authority  to  enact  the  ordinance  complained  of.  The  cases  relied  on  by 
plaintiff 's^  counsel  do  not  conflict  with  this  rule.  In  each  the  ordinance 
was  authorized  by  express  specific  legislation,  generally  enacted  after 
the  accrual  of  the  contract  rights  alleged  to  have  been  impaired,  or,  as 
in  the  case  of  Cleveland  v.  Cleveland  City  Ry.  Co.,  194  U.  S.  517,  24 
Sup.  Ct.  756,  48  L.  Ed.  1102,  by  legislation,  enacted  before  the  making 
of  the  contract,  but  which  was  construed  as  being  of  continuing  force 
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thereafter  and  until  the  enactment  of  the  impairing  ordinance.  In 
every  case  in  which  the  question  has  been  considered,  the  necessity  for 
'municipal  action  under  express  specific  legislative  authority  has  been 
recognized.  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  1,  19 
Sup.  Ct.  77,  43  L.  Ed.  341 ;  Vicksburg  Waterworks  Co.  v.  Vicksburg, 
185  U.  S.  65,  22  Sup.  Ct.  685,  46  L.  Ed.  808 ;  Vicksburg  v.  Vicksburg 
Waterworks- Co.,  202  U.  S.  453,  26  Sup.  Ct.  660,  50  L.  Ed.  1102; 
Cleveland  v.  Cleveland  City  Ry.  Co.,  194  U.  S.  517,  24  Sup.  Ct.  756; 
48  L.  Ed.  1102 ;  Mercantile  Trust  Co.  v.  Columbus,  203  U.  S.  311,  27 
Sup.  Ct.  83,  51  L.  Ed.  198. 

The  plaintiff  in  this  case  relies  upon  municipal  ordinances  and  resolu- 
tions of  the  town  of  New  Decatur  and  threatened  action  by  the  town 
authorities  thereunder^  as  showing  legislative  action  impairing  the  obli- 
gation of  the  contract.  The  bill  of  complaint  should  show,  that  such 
ordinances  and  resolutions  were  adopted  in  pursuance  or  under  color 
of  express  and  specific  legislative  authority,  and  that  they  amounted 
to  more  than  a  mere  repudiation  of  its  contract  and  a  denial  of  liability 
upon  it.  The  ordinance  of  March  14,  1904,  merely  repealed  the  ordi- 
nance of  June  7,  1898,  which  created  the  contract,  rights,  alleged  to 
have  been  impaired.  The  bill  does  not  allege  under  color  of  what,  if 
any,  legislative  authority,  this  repealing  ordinance  was  enacted.  No 
express  power  to  repeal  ordinances  is  to  be  found  in  the  legislative 
charter  of  the  town  of  New  Decatur.  All  municipal  corporations  have 
the  inherent  power  to  repeal  ordinances,  implied  from  their  authority 
to  aclopt  them.  The  incorporation  of  the  town  of  New  Decatur  as  a 
municipality,  with  such  implied  powers,  is  the  only  legislative  authority 
that  can  be  claimed  for  the  repealing  ordinance.  Such  authority  is  not 
only  prior  in  date  to  the  contract  ordinance,  but  is  general  and  implied, 
as  distinguished  from  the  specific  and  express  legislative  authority, 
which  alone  has  been  held  by  the  Supreme  Court  sufficient  to  constitute 
municipal  legislation  impairing^  contract  obligation  within  the  meaning 
of  this  article  of  the  Constitution  of  the  United  States. 

The  ordinances  and  resolutions  directing  the  plaintiff  to  remove  its 
poles  and  wires  from  the  streets,  and,  in  the  event  of  its  failure  so  to 
do  within  a  stated  period,  directing  the  town  marshal  to  effect  such 
removal,  and  declaring  them  to  be  nuisances  thereafter,  are  contended 
by  plaintiff  to  have  been  adopted  by  the  defendant  pursuant  to  the  gen- 
eral powef  in  its  original  legislative  charter  of  1888-89,  re-enacted  in 
1898-99,  to  remove  obstructions  in  the  streets  of  the  town,  and  so  to 
constitute  legislation  impairing  the  obligation  of  the  contract  ordinance. 
This  legislative  power  was  granted  to  defendant  years  before  the  con- 
tract rights  accrued,  and  was  the  general  power,  inherent  in  all  munici- 
palities, in  which  is  vested  the  control  of  highways,  and  is  to  be  distin- 
guished from  the  character  of  legislation  in  the  cases  cited,  which  con- 
sisted of  express  and  specific  grants  of  power  by  the  state  to  the 
municipality  to  build  the  gas  or  waterworks,  or  to  issue  bonds*  for  such 
purpose,  or  call  elections  therefor,  and  to  compel  the  construction  or 
repair  of  viaducts,  the  doing  of  which  in  each  case  constituted  the 
alleged  impairment. 

The  plaintiff  also  contends  that  the  ordinances  and  resolutions  com- 
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plained  of  were  passed  by  defendant  under  authority  of  section  23, 
art.  1,  of  the  Constitution  of  Alabama  of  1875,  which  provides  that 
no  law,  making  any  irrevocable  grants  of  special  privileges  or  immuni- 
ties, shall  be  passed  by  the  General  Assembly.  Neither  the  bill  nor 
brief§  of  defendant's  counsel  show  any  such  reliance.  The  position  of 
defendant,  on  the  contrary,  with  reference  to  the  constitutional  provi- 
sion, is  that  it  nullified  the  original  contract  ordinance  and  so  made  a 
repealing  ordinance  unnecessary.  The  Supreme  Court  of  Alabama,  in 
the  case  of  Weller  v.  City  of  Gadsden,  141  Ala.  642,  37  South.  682, 
held  that  the  constitutional  provision  did  not  have  reference  to  "revoca- 
tions, alterations  and  amendments"  by  municipalities,  but  only  to 
those  of  the  state  through  its  Legislature.  As  the  constitutional  pro- 
vision has  no  reference  to  repeals  by  ordinances  of  municipal  corpora- 
tions, the  defendant  cannot  be  presumed  to  have  relied  on  it  in  enact- 
ing the  repealing  ordinances  in  question.  There  is,  therefore,  no  pre- 
sumed reliance  by  defendant  upon  this  constitutional  provision;  and 
no  actual  reliance  is  alleged  in  the  bill.  The  provision  is  not  the  char- 
acter of  legislation  by  the  state  that  would  make  an  ordinance  enacted 
under  color  of  it  state  legislation  impairing  the  obligation  of  contract 
rights.  Its  enactment,  not  only  antedated  the  accrual  of  the  contract 
rights  alleged  to  have  been  impaired,  but  it  is  even  more  general  in  its 
nature  than  the  provisions  of  the  charter  relied  on  by  plaintiff,  being 
a  part  of  the  fundamental  law  of  the  state.  The  bill  of  complaint  fails 
to  show  any  legislative  authority  for  the  ordinances  and  resolutions 
complained  of,  of  such  a  character  as  would,  within  the  decisions  of 
the  Supreme  Court,  constitute  state  legislation  impairing  contractual 
obligations.  Its  averments  do  not  show  that  the  town  of  New  De- 
catur, in  passing  the  resolutions  and  ordinances,  acted  under  color  of 
any  constitutional  or  statutory  provision.  The  attempt  is  to  bring  the 
municipal  action  within  the  sphere  of  state  legislation  by  showing  au- 
thority in  the  defendant  under  the  general  principles  of  law  relative  to 
the  powers  of  municipal  corporations,  and  under  constitutional  provi- 
sions, to  enact  the  repealing  ordinances  and  resolutions.  There  is  no 
attempt  to  show  tliat  the  state  by  legislation,  either  express  or  reason- 
ably to  be  implied,  has  sanctioned  in  any  way  the  action  of  the  de- 
fendant. The  acts  of  the  defendant  complained  of  are  merely  alleged 
"to  be  unlawful,  and  the  allegation  would  be  maintained  by  showing 
that  they  were  not  warranted  by  the  laws  of  the  state." 

There  is  a  stronger  reason  why  the  conduct  of  the  defendant,  as  set 
out  in  the  bill,  does  not  constitute  legislation  impairing  the  obligation 
of  contract  rights.  The  rule  is  well  settled  that  an  ordinance  or  resolu- 
tion of  a  municipality,  the  effect  of  which  is  merely  to  deny  liability 
upon  or  repudiate  a  contract,  and  which  creates  no  antagonistic  rights 
or  duties,  is  not  impairing  legislation,  though  the  contract  repudiated 
is  valid  and  binding.  In  the  case  of  St.  Paul  Gas  Light  Co.  v.  St. 
Paul,  181  U.  S.  142,  149,  21  Sup.  Ct.  575,  577,  45  L.  Ed.  788,  the  court 
expressed  the  principle  in  this  language : 

"The  other  provision  (of  the  ordinance)  in  question  created  no  new  riifht  or 
Imposed  no  new  duty  substantially  antagonistic  to  the  obligations  of  the  con- 
tract, but  simply  expressed  the  purpose  of  the  city  not  in  future  to  pay  the  in- 
terest on  the  cost  of  the  construction  of  the  lamp  posts,  which  were  ordered  to 
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be  removed ;  that  Is  to  say,  It  was  but  a  denial  by  the  dty  of  Its  obligation  to 
pay,  and  a  notice  of  Its  purpose  to  challenge  In  the  future  the  existence  of  the 
duty  to  make  such  payment.  This  denial,  whilst  embodied  in  an  ordinance, 
was  no  more  efficacious  than  if  it  had  been  expressed  in  any  other  form;  such 
as  by  way  of  answer  filed  on  behalf  of  the  city  In  a  suit  brought  by  the  com- 
pany to  enforce  what  It  conceived  to  be  its  rights  under  the  contract  \ATien 
the  substantial  scope  of  this  provision  of  the  ordinance  is  clearly  understood, 
it  Is  seen  that  the  contention  here  advanced  of  impairment  of  the  obligations 
of  the  contract  arising  from  this  provision  of  the  ordinance,  reduces  itself  at 
once  to  the  proposition  that  wherever  it  is  asserted  on  the  one  hand  that  a 
municipality  Is  bound  by  a  contract  to  perform  a  particular  act  and  the  munic- 
ipality denies  that  it  is  liable  under  the  contract  to  do  so,  thereby  an  impair- 
ment of  the  obligations  of  the  contract  arises  in  violation  of  the  Constitution 
of  the  United  States.  But  this  amounts  only  to  the  contention  that  every  case 
involving  a  controversy  covering  a  municipal  contract  is  one  of  federal  cog- 
nizance determinable  ultimately  in  this  court.  Thus  to  reduce  the  proposition 
to  its  ultimate  conception  is  to  demonstrate  its  error." 

In  the  case  of  Mercantile  Trust  Co.  v.  Columbus,  203  U.  S.  311,  321, 
27  Sup.  Ct  83,  86,  51  L.Ed.  198,  the  court  said: 

**The  ordinance  and  act  were  not  mere  statements  of  an  intention  on  the 
part  of  one  of  the  parties  to  a  contract  not  to  be  bound  by  its  obligations.  Such 
a  denial  on  the  part,  even  of  a  municipal  corporation,  contained  in  an  ordi- 
nance to  that  effect,  is  not  legislation  Impairing  the  oI)ligatlon  of  a  contract. 
St.  Paul  Gas  Light  Co.  v.  St  Paul,  181  U.  S.  142  [21  Sup.  Ct  575,  45  L.  Ed. 
788]." 

And  after  quoting  from  the  case  there  cited,  the  portion  incorporated 
in  this  opinion,  the  court  said  further : 

"In  the  case  at  bar  the  conditions  are  entirely  different.  There  was  not 
merely  a  denial  by  the  city  of  its  obligation  under  the  contract,  but  the  ques- 
tion is  whether  there  were  not  new  and  substantial  duties  in  positive  opposi- 
tion to  those  contained  in  the  contract,  created  and  their  performance  provided 
for  by  the  ordinance  and  act.  The  act  of  the  Legislature  aided  the  city  by 
granting  it  power  to  Itself  to  erect  waterworks  and  to  issue  bonds  in  payment 
thereof,  and  the  city  was  proceeding  to  avail  itself  of  the  power  thus  granted, 
when  its  progress  was  arrested  by  the  filing  of  the  bill  in  this  case,  and  the  issu- 
ing of  a  temporary  injunction.  It  would  seem  as  if  the  case  were  really  within 
the  principle  decided  in  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  1 
[19  Sup.  Ct.  77,  43  L.  Ed.  3411;  Vlcksburg  Water  Co.  v.  Vicksburg,  185  U.  S. 
Go  [22  Sup.  Ct.  585,  46  L.  Ed.  808],  again  reported  [Vlcksburg  v.  Water  Co.] 
202  TJ.  S.  453  [26  Sup.  Ct.  660,  50  L.  Ed.  1102] ;  Davis  v.  I^os  Angeles,  189  U. 
S.  207  [23  Sup.  Ct  498,  47  L.  Ed.  778] :  Knoxville  Water  Co.  v.  KnoxvlUe,  200 
U.  S.  22  [26  Sup.  Ct.  224,  50  L.  Ed.  353]." 

The  case  of  Dawson  v.  Columbia  Trust  Co.,  197  U.  S.  178,  181,  25 
Sup.  Ct.  420,  422,  49  L.  Ed.  713,  clearly  differentiates  the  class  of  cases 
in  which  the  ordinance  merely  denies  liability  and  repudiates  the  con- 
tract obligation,  from  the  other  class  in  which  the  ordinance  creates 
rights  or  duties  antagonistic  to  the  contract  rights,  charged  to  have 
been  impaired.    In  that  case,  the  court  said : 

"The  mere  fact  that  the  city  was  a  municipal  corporation  does  not  give  to  Its 
refusal  the  character  of  a  law  Impairing  the  obligation  of  the  contract  or  de- 
prive a  citizen  of  projierty  without  due  process  of  law.  That  point  was  decided 
in  St  Paul  Gas  Light  Co.  v.  St  Paul,  181  U.  S.  142-150  [21  Sup.  Ct  575,  45  I* 
Ed.  7881.  Undoubtedly  the  decisions  on  the  two  sides  of  the  Hues  are  very  near 
to  each  other.  But  the  case  at  bar  is  governed  by  the  one  which  we  have  cited 
and  not  by  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  1  [19  Sup.  Ct 
77.  43  li.  Ed.  3411,  which  is  cited  and  distinguished  in  St  Paul  Gas  Light  Oo. 
V.  St.  Paul.  In  Vicksburg  Waterworks  Oo.  v.  Vlcksburg,  185  U.  S.  60  [22  Sup. 
Ct.  585,  40  L.  Ed.  808],  the  city  had  made  a  contract  with  the  waterworks  corn- 
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pany,  and  afterwards  a  law  was  passed  authorizing  the  dty  to  build  new 
worka  The  city  acting  under  this  law  denied  liability  and  took  steps  to  build 
the  works,  whereupon  the  waterworks  company  filed  its  bill,  alleging  the  law 
to  be  unconstitutional.  This  bill  was  held  to  present  a  case  under  the  Const^ 
tut  ion.  In  the  case  before  us,  there  was  no  legislation  subsequent  to  the  con- 
tract, and  it  is  not  even  shown  that  there  was  a  color  of  previous  legislation  for 
the  city's  acts.  These  acts  are  alleged  to  be  unlawful  and  the  allegation  would 
be  maintained  by  showing  that  they  were  not  warranted  by  the  laws  of  the 
state.  See  Hamilton  Gas  Co.  v.  Hamilton  City,  146  U.  S.  258-266  [13  Sup.  Ct 
90,  36  L.  EM.  9631 ;  Lehigh  Water  Co.  v.  Easton.  121  U.  S.  388^92  [7  Sup.  Ct 
916,  30  L.  Ed.  1059].  We  repeat  that  something  morie  than  a  mere  refusal  of 
a  municipal  corporation  to  perform  its  contract  is  necessary  to  make  a  law  im- 
pairing the  obligation  of  contract  or  otherwise  give  rise  to  a  suit  under  the 
Constitution  of  the  United  States." 

On  one  side  of  the  line  of  cases  are  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172.  U.  S.  1,  19  Sup.  Ct.  774,  3  L.  Ed.  341,  Vicksburg  v. 
Vicksburg  Waterworks  Co.,  185  U.  S.  60,  22  Sup.  Ct.  585,  46  L.  Ed. 
808,  Cleveland  v.  Cleveland  City  Ry.  Co.,  194  U.  S.  617,  24  Sup.  Ct 
756,  48  L.  Ed.  1102,  Mercantile  Trust  Co.  v.  Columbus,  203  U.  S.  311, 
27  Sup.  Ct.  83,  51  L.  Ed.  198,  and  Northern  Pacific  R.  R.  Co.  v.  Du- 
luth,  208  U.  S.  583,  28  Suj).  Ct.  341,  52  L.  Ed.  630.  In  each  of  these 
cases  the  municipal  legislation  amounted  to  more  than  a  naked  breach 
or  repudiation  of  contract,  in  that  it  created  powers  and  rights  in  an- 
tagonism to  the  contract  rights,  such  as  the  power  to  construct  compet- 
ing water  or  gas  works,  when  an  exclusive  right  was  given  by  the  con- 
tract or  ordinance,  or  an  authority  to  issue  bonds  or  call  an  election  to 
that  end,  or  the  authority  to  compel  a  railroad  company  to  construct 
or  maintain  at  its  expense  a  viaduct  over  a  highway.  On  the  other 
side  of  the  line  are  the  cases  of  St.  Paul  Gas  Light  Co.  v.  St.  Paul, 
181  U.  S.  142,  21  Sup.  Ct.  575,  45  L.  Ed.  788,  Dawson  v.  Columbia 
Trust  Co.,  187  U.  S.  178,  25  Sup.  Ct.  420,  49  L.  Ed.  713,  and  Des 
Moines  v.  City  Ry.  Co.,  214  U.  S.  179,  29  Sup.  Ct.  553,  53  L.  Ed.  958, 
in  each  of  which  the  ordinances  were  construed  to  amount  to  no  more 
than  a  breach  or  repudiation  of  a  municipal  contract,  and,  for  that  rea- 
son, not  to  constitute  legislation  impairing  the  obligation  of  contract 
within  the  meaning  of  the  Constitution.  Upon  the  proper  classifica- 
tion of  the  case  at  bar  in  this  respect  depends  its  correct  decision.  In 
the  case  at  bar  no  antagonistic  rights  or  powers  to  those  of  the  original 
contract  or  ordinance  were  created  by  the  subsequent  ordinances  and 
resolutions,  and  the  case  resembles  in  that  respect  the  line  of  cases  last 
cited.  There  was  (1)  a  mere  repealing  ordinance;  (2)  an  ordinance 
directing  the  plaintiflF  to  remove  its  poles  and  wires  from  the  streets 
within  30  days,  and  in  the  event  of  its  failure  to  do  so  a  direction  to 
the  town  authorities  to  remove  them  and  a  declaration  that  their  con- 
tinued maintenance  thereafter  would  constitute  a  nuisance ;  and  (3)  sub- 
sequent resolutions  directing  the  city  attorney  to  file  proceedings  in  the 
state  court  to  compel  the  removal  of  the  plaintiff's  poles  and  wires  from 
*the  streets,  to  compel  it  to  cease  doing  business  after  the  expiration  of 
its  existing  license,  and  forbidding  its  reissue  to  plaintiflF.  So  far  as 
the  ordinances  and  resolutions  concern  the  right  of  plaintiff  to  do  busi- 
ness, other  than  its  right  to  maintain  poles  and  wires  on  the  highways, 
no  federal  question  is  involved,  for  there  is  no  showing  in  the  bill  of 
any  vested  right  to  a  license  to  do  business  in  any  other  sense  in  the 
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town  limits.  Eliminating  the  license  feature,  the  case  at  bar  is  identical 
in  legal  effect  with  that  of  Des  Moines  v.  City  Ry.  Co.,  314  U.  S.  179, 
29  Sup.  Ct.  553,  53  L.  Ed.  958,  and  is  controlled  by  it.  The  opinion  of 
the  court  is  brief,  and  is  set  out  in  full  as  follows : 

"This  is  a  bUl  brought  In  the  Circuit  Court  by  an  Iowa  corporation  against 
a  city  of  Iowa.  The  ground  of  jurisdiction  is  that  a  resolution  of  the  city 
council  of  that  city  Is  a  law  impairing  the  obligation  of  contracts  within  the 
meaning  of  the  Constitution  of  the  United  States,  and  if  carried  out  will  take 
the  property  of  the  corporation  without  due  process  of  law,  contrary  to  the 
fourteenth  amendment  The  Circuit  Court  granted  an  injunction  against  the 
enforcement  of  the  resolution,  and  the  defendant  appealed  to  this  court  The 
plaintiff,  the  appellee,  sets  up,  under  a  certain  ordinance,  a  right  unlimited  as 
to  time  to  construct,  maintain,  and  operate  an  electric  street  railway  in  and 
over  the  streets,  alleys,  and  bridges  of  Des  Moines. 

"The  resolution  alleged  to  impair  these  rights  is  as  follows:  'Whereas  ques- 
tions have  been  raised  as  to  the  rights  of  the  Des  Moines  City  RaUway  Com- 
pany and  the  Interurban  Railway  Company  to  maintain  their  tracks  and  oper- 
ate their  lines  upon  and  along  and  over  the  streets  and  bridges  and  public 
places  of  the  city  of  Des  Moines ;  and  whereas,  it  is  essential  to  the  preserva- 
tion of  the  rights  of  the  city  of  Des  Moines  that  such  questions  be  determined 
as  speedily  as  possible:  Be  it  resolved  by  the  city  council  of  the  city  of  Des 
Moines  that  said  companies  be  and  they  are  hereby  ordered  to  remove  all  of 
their  tracks,  poles  and  wires  from  the  streets,  bridges  and  public  places  of  the 
city  of  Des  Moines,  and  to  restore  and  repair  the  surface  and  pavement  wliere 
paved  of  all  of  the  streets  along  which  they  are  now  operating  their  lines,  and 
said  companies  are  hereby  ordered  to  commence  said  removal  within  twenty- 
five  days  after  the  passage  of  this  resolution;  be  it  further  resolved,  that 
should  the  said  railway  companies  fail  to  commence  such  removal  within  the 
time  above  specified,  the  city  solicitor  be  and  he  is  hereby  instructed  to  take 
such  action  as  he  shall  deem  advisable  and  necessary  to  secure  the  enforcement 
of  the  above  resolution;  be  it  further  resolved,  that  the  city  clerk  be  and  he 
is  hereby  instructed  to  serve  a  certified  copy  of  this  resolution  upon  the  Des 
Moines  City  Railway  Company  and  the  Interurban  Railway  Company  forth- 
with.' 

'*We  are  of  opinion  that  this  is  not  a  law  impairing  the  rights  alleged  by  the 
appellee,  and  therefore  that  the  jurisdiction  of  the  Circuit  Court  cannot  be 
maintained.  Leaving  on  one  side  all  questions  as  to  what  can  be  done  by  reso- 
lution as  distinguished  from  ordinance  under  Iowa  laws,  we  read  this  resolu- 
tion as  simply  a  denial  of  the  appellee's  claim  and  a  direction  to  the  city 
solicitor  to  resort  to  the  courts  if  the  appellee  shall  not  accept  the  city's  views. 
The  resolution  begins  with  a  recital  that  questions  as  to  the  railway  company's 
rights  have  been  raised,  and  ends  with  a  direction  to  the  city  solicitor  to  take 
action  to  enforce  the  city's  position.  The  only  action  to  be  expected  from  a  city 
solicitor  is  a  suit  in  court  We  cannot  take  it  to  have  been  within  the  mean- 
ing of  the  direction  to  him  that  he  should  take  a  posse  and  begin  to  pull  up  the 
tracks.  The  order  addressed  to  the  companies  to  remove  their  tracks  was  sim- 
ply to  put  them  in  a  position  of  disobedience,  as  a  ground  for  a  suit,  if  the 
city  was  right" 

In  the  case  at  bar,  it  is  true  that  the  ordinance  of  May  3,  1904,  di- 
rects the  town  marshal  to  remove  the  poles,  if  the  plaintiff  failed  to  do 
so  in  the  stipulated  time.  This  might  differentiate  the  case  from  the 
case  cited,  except  for  the  fact  that  on  May  11th  thereafter  the  city 
council  adopted  a  later  resolution,  directing  the  city  attorneys  to  insti- 
tute and  prosecute  in  the  name  of  the  defendant  such  a  suit  or  proceed- 
ing as  might  be  deemed  proper  by  them  to  compel  the  plaintiff  to  re- 
move its  poles  and  wires  from  the  streets  and  to  prevent  their  use  in 
its  telephone  business.  This  resolution,  passed  subsequently,  clearly 
indicates  the  abandonment  by  defendant  of  any  intention  on  its  part 
to  remove  the  poles  and  wires  by  violence,  and  an  intention  to  compei 
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their  removal  by  legal  proceedings  only.  The  passage  of  a  resolution 
authorizing  the  institution  of  a  suit  to  compel  removal  is  inconsistent 
with  a  purpose  to  proceed  under  an  earlier  resolution  to  remove  by 
force  and  without  suit.  The  bill  also  avers  "that,  in  pursuance  of  the 
ordinances  and  resolutions  passed  by  the  board  of  aldermen  of  the  city 
of  New  Decatur,  as  hereinabove  set  forth,  the  said  city  authorities  of 
the  said  city  intend  forthwith  and  without  delay  to  take  steps  to  force 
orator  to  remove  its  poles  and  wires  from  the  public  streets  of  said 
city."  The  averment  is  that  the  removal  was  to  be  forced  pursuant 
to  the  ordinances  and  resolutions  set  out  in  the  bill ;  that  is,  by  filing 
legal  proceedings  to  compel  their  removal.  No  acts  or  threats  of  de- 
fendant are  averred  or  relied  on  other  than  the  ordinances  and  resolu- 
tions set  out  in  the  bill,  as  indicating  a  purpose  on  its  part  to  resort  to 
violence.  Construing  the  resolutions  and  ordinances  as  an^  entirety, 
the  only  action  reasonably  to  be  expected  to  be  taken  by  the  town  au- 
thorities was  a  suit  in  court  This  case  is,  therefore,  identical  with  the 
case  of  Des  Moines  City  Railway  Co.,  supra;  and  controlled  by  it. 
For  the  reasons  stated,  the  court  is  without  jurisdiction. 

The  restraining  order  heretofore  granted  is  dissolved,  and  the  mo- 
tion for  a  temporary  injunction  is  denied;  and  the  bill  will  be  dis- 
missed for  want  of  jurisdiction  at  the  costs  of  plaintiff,  unless  amended 
by  the  plaintiff*  within  15  days  from  the  date  of  this  decisicm,  so  as  to 
confer  jurisdiction  within  the  views  expressed  herein. 


In  re  PENNY  &  ANDERSON. 

(District  Court,  S.  D.  New  York.    December  14,  1909.) 

Bahkbxtftot  (§  140*)— Propkbty  Vestino  in  Tbustbb— Attempted  Cowsigw- 
HENT  OP  Goods. 

Bankrupts  conducted  a  restaurant,  and  claimants  delivered  to  them  a 
stock  of  wines  and  liquors  for  use  therein  under  an  Agreement  called  a 
••memorandum  of  consignment,"  which  contained  an  invoice  of  the  liquors 
and  the  prices  and  provided  that  they  should  be  considered  as  delivered 
on  consignment  and  should  remain  the  property  of  claimants  until  the 
•*full  Indebtedness"  of  the  bankrupts  should  be  paid.  There  was  no  re- 
atriction  on  the  sale  of  the  liquors  by  the  bankrupts  as  to  price  or  other- 
wise and  no  provision  respecting  the  disposition  of  the  proceeds.  Held, 
that  the  transaction  was  not  a  consignment  but  a  sale,  and  the  attempted 
retention  of  title  in  the  seller  void,  as  against  creditors^  and  that  claim- 
ants could  not  reclaim  the  property  from  the  trustee  in  bankruptcy. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  140.*] 

In  Bankruptcy.  In.  the  matter  of  Penny  &  Anderson,  bankrupts. 
On  motion  to  confirm  report  of  special  master  dismissing  the  petition 
of  James  M.  McCunn  &  Co.  to  reclaim  goods.     Motion  granted. 

The  following  is  the  report  of  Dexter,  Special  Master : 

On  August  19,  1909,  a  petition  in  bankruptcy  was  filed  against  Penny  &  An- 
derson, doing  business  as  restaurant  keepers  at  152  Columbus  avenue,  and  Mr. 
Charles  P.  Sanford  was  appointed  receiver  and  took  possession  on  the  same 
day.  The  receiver  made  an  inventory  of  the  stock  in  the  premises  (petitioner's 
Exhibit  G)i  whidi  included  a  quantity  of  wines  and  liquors  found  in  the  cellar, 

•For  other  casei  see  same  topic  &  §  numbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indozea 
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aud  claimed  in  this  proceeding  as  the  property  of  McCnnn  &  Co.  These  goods 
were  not  in  any  way  separated  from  the  other  wines  and  liquors  stored  in  the 
wine  cellar,  but  were  used  as  required  in  the  restaurant  upstairs.  After  the 
receiver's  appointment  an  arrangement  appears  to  have  been  made  by  him  with 
the  Lincoln  Square  Restaurant  Company,  which  in  some  unexplained  way  suc- 
ceeded to  the  business  of  the  bankrupts,  by  which  wines  and  liquors  as  required 
were  withdrawn  from  the  receiver's  stock  for  consumption  on  the  premises, 
and  goods  to  the  value  of  $04.97  were  so  withdrawn  and  paid  for  (Exhibit  D). 
This  arrangement  was  apparently  acquiesced  in  by  the  claimant,  McCunn;  a 
separate. record  being  kept  by  the  receiver  of  such  withdrawals  (page  19).  The 
goods  so  withdrawn  and  claimed  by  McCunn  &  Co.  as  their  property  are  enu- 
merated at  page  23  as  follows: 

"Bottle  brandy  came  from  McCunn;  quart  of  Medoc  on  the  5th  also  from 
McCunn ;  on  October  5th  there  were  3  gallons  of  bar  whisky  taken  out  of  Mc- 
Cunu's  stock ;  there  was  also  a  gallon  of  dry  gin  taken  out.  I  cannot  state  the 
date.  It  was  after  the  8th ;  I  should  judge  9th  or  10th.  Also  under  the  same 
date  is  a  gallon  of  sherry,  gallon  of  dry  gin,  gallon  of  Tom  gin;  on  the  same 
date  2  gallons  Private  Stock  whisky ;  also  gallon  brandy,  gallon  of  sherry,  one 
gallon  of  port  wine,  gallon  of  Scotch  whisky." 

There  remains  in  the  possession  of  the  receiver,  identified  by  lilcCunn  &  Co. 
as  goods  delivered  by  them  to  the  bankrupts  under  the  agreement  hereinafter 
referred  to,  the  following  stock : 

**11  bottles  old  Orkney  Scotch  whisky,  11  bottles  Coleralne  Irish  whisky,  5 
quarts  Graves  Sauterne,  13  pints  Graves  Sauterne,  22  quarts  Barton  Frerea 
claret,  57  pints  of  same,  36  quarts  Barton  &  Guestler  Medoc  claret  wine,  87 
pints  of  same,  7  quarts  Feist  Neuerstelner,  which  is  Rhine  wine ;  25  pints  of 
same ;  8  quarts  of  Pommard  Burgundy,  18  pints  of  same,  barrel  Quality  Club 
whisky,  barrel  Private  Stock  whisky,  one-eighth  cask,  which  Is  a  small  cask. 
Octave  dry  gin ;  %  cask  Tom  gin,  %  cask  Holland  gin,  %  cask  Gromme  Rogee 
&  Co.  brandy,  ^.cask  pale  Imperial  sherry,  %  cask  Crouzarder  port,  %  cask 
Strommers  Scotch  whisky,  one  5-gallon  demijohn  Jamaica  rum,  1-5  gallon 
Santa  Croix  rum,  1-5  gallon  blackberry  brandy,  1-5  gallon  demijohn  Crummack 
Irish  whisky." 

On  October  15,  1909,  James  M.  McCunn  &  Co.,  on  petition  and  affidavits  al- 
leglrig  that  they  claimed  title  to  certain  wines  and  liquors  in  the  receiver's  i)08- 
session,  obtained  an  order  from  Judge  Hough  directing  the  receiver  to  show 
cause  why  the  goods  in  question  should  not  be  returned  to  the  petitioner  and 
staying  the  receiver  from  selling  the  same  pending  decision.  Attached  to  the 
moving  papers  are  two  exhibits,  which  were  produced  and  offered  at  the  hear- 
ing.   As  they  contain  the  gist  of  the  petitioner's  case,  they  are  inserted  In  full: 

"Memorandum  of  Consignment. 

"This  agreement,  made  the  10th  day  of  June,  1909,  by  and  between  James 
M.  McCunn  &  Co.,  of  No.  98  Pine  St.,  N.  Y.,  party  of  the  first  part,  and  Penny 
&  Anderson  of  No.  152  Columbus  avenue,  N.  T.  C.,  party  of  the  second  part, 
wltnesseth:  Whereas  the  parties  of  the  second  part  are  about  to  open  a  restau- 
rant with  a  bar  at  No.  15^  Columbus  avenue,  and  whereas  the  parties  of  the 
second  part  are  unable  to  pay  for  said  goods  hereinafter  described:  2  bbls. 
whisky,  ^^  cask' sherry,  %  cask  port,  ^  cask  Holland  gin,  %  cask  Tom  gin, 
%  cask  Gordon  dry  gin,  %  cask  Scotch  whisky,  1  demijohn  Irish  whisky,  1 
demijohn  blackberry  cordial,  ^^  cask  brandy.  1  demijohn  St.  Croix  rum,  1 
demijohn  Jamaica  rum,  1  case  special  liquer  Scotch,  1  case  10  year  old  Cole- 
ralne, 50  bottles  St.  Julicn  qts.  claret,  1(X)  bottles  St.  Julien  pts.  claret,  50 
bottles  Medoo  qts.  claret,  100  bottles  Medoc  pts.  claret.  13  bottles  Nelstien  qts. 
Rhine  wine,  25  bottles  Nelstien  pts.  Rhine  wine,  2.'5  bottles  Lubenheimer  pts. 
Rhine  wine,  1  case  Graaves  pts.  Sauternes,  1  case  Graaves  pts.  Sauternes,  1 
case  Pommar^d  qts.,  1  case  Pommard  pts.,  3  bar  bottles,  4  decanters.  The  party 
of  the  first  part  agrees  to  stock  the  wine  cellar  of  the  parties  of  the  second  part 
with  following  (sic)  wines  and  liquors  and  In  consideration  of  the  foregoing  it 
is  agreed  by  and  between  the  parties  that  the  said  wines  and  liquors  shall  be 
considered  as  placed  at  the  premises  of  No.  152  Columbus  avenue  on  consign- 
ment, and  the  title  in  and  to  said  wines  and  liquors  shall  always  be  In  the 
party  of  the  first  part  until  the  full  indebtedness  to  the  party  of  the  first  part 
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is  paid  and  receipt  In  full  therefor  is  given.  It  is  further  agreed  that  the  ralue 
of  the  said  wines  and  liquors  hereby  to  be  delivered  under  this  agreement  la 
$^15.55.    Signed  and  witnessed  the  day  of  the  year  above  written. 

"James  M.  McCunn  &  Co. 

"Penny  &  Anderson,  Per  Anderson.'* 

Exhibit  ID- 
James  M.  McCunn  &  Co.,  Distillers  and  Importers.     98  Pine  Street,  New 
York,  June  11,  1909.    Sold  to  Messrs.  Penny  &  Anderson,  152  Columbus  Ave., 

City.    Terms:   (on  consignment).    Shipped  via :   "1  bbl.  Franklin  Club 

rye,  E4234451,  47.50  galls,  at  $2.30,  $109.25;  1  bt)l.  Private  Stock  rye,  E4234450, 
48.50  galls,  at  $3,  $145.50;  %  caslv  pale  Imperial  sherry,  22  galls,  at  $2,  $44; 
%  cask  Cruzado  port,  23.50  galls,  at  $2,  $47 ;  %  cask  Holland  gin,  R32505:j53, 
26  galls,  at  $2.25,  $58.50;  %  cask  Old  Tom  gin,  R32.j0352,  26.50  galls,  at  $2.25, 
$59.63 ;  %  cask  Gordon  gin,  101335,  17.50  galls,  at  $3.25,  $56.88 ;  ^4  cask  Strom- 
ness  Scotch,  76748,  26  galls,  at  $3.60,  $93.60 ;  5  galls.  Cromac  Irish,  62413,  5 
galls,  at  $3.60,  $18;  5  galls,  extra  sup.  blackberry  brandy,  20i913,  5  galls,  at 
$1.50,  $7.50 ;  %  cask  Fromy,  Rogee  &  Co.  brandy,  76747.  24.50  galls,  at  $4.95, 
$121.27;  5  galls.  St.  Croix  rum,  R2699066,  5  galls,  at  $3.50,  $17.50;  5  galls. 
Jamaica  rum,  R2699068,  5  galls,  at  $3.50,  $17.50;  4  five-gall,  box  demjs.  at  $1.25, 
$5;  3  case  special  liquer  Scotch,  $14;  1  case  (10  year  old)  Coleralne,  $14;  50 
qts,  St.  Jullen  (Dom)  at  $2.30,  $9.60;  100  pts.  St.  Julien  (Dom)  at  $3.30,  $13.75; 
50  qts.  B  &  G  Medoc  at  $4.50,  $18.75 ;  100  pts.  B  &  G  Medoc  at  $5.50,  $22.90 ; 
13  qts.  Feist  Neirsteiner  at  $5,  $5.42 ;  50  qts.  Feist  Neirsteiner  at  $6,  $12.60 ;  1 
.case  (qts.)  Graves  at  $4.75,  $4.75;  1  case  (pts.)  Graves  at  $5.75;  1  case  (qts.) 
Pommard  at  $11 ;  1  case  (pts.)  Pommard  at  $12— $945.65.  Three  bar  bottles, 
2  private  decanters ;  2  cabinet  decanters." 

No  payments  were  ever  made  for  these  goods,  and  the  petitioner  asks  that 
they  be  returned  to  him  as  consigned  goods,  or.  If  their  return  cannot  be  had, 
then  that  he  recover  the  value  thereof,  $945.55,  together  with  damages  for  un- 
lawful detention  and  costs.  This  is  the  petition  referred  to  the  special  master 
for  examination,  testimony,  and  report. 

I  am  of  the  opinion,  and  so  report,  that  the  petition  should  be  dismissed,  for 
the  reason  that  the  inherent  character  of  the  attempted  consignment  was  a 
sale  of  goods  for  consumption,  with  a  secret  restriction  that  title  should  not 
pass  until  the.  goods  were  paid  for,  which  is  inconsistent  with  the  continued 
ownership  of  the  vendor,  and  is  fraudulent  and  void  as  against  creditors  of 
the  bankrupt.  In  re  Garcewich  (C.  C.  A.  N.  Y.)  115  Fed.  87,  53  C.  C.  A.  510,  8 
Am.  Bankr.  Rep.  149;  In  re  Wells  (D.  C.  Pa.)  140  Fed.  752,  15  Am.  Bankr.  Rep. 
419 ;  In  re  Hassam  (D.  C.  Vt.)  153  Fed.  932,  18  Am.  Bankr.  Rep.  745 ;  Pontlac 
Buggy  Co.  V.  Skinner  (D.  C.  N.  Y.)  158  Fed.  858,  20  Am.  Bankr.  Rep.  206. 

The  only  distinction  between  this  and  the  Garcewich  Case  appears  in  the 
form  of  the  agreement  for  the  delivery  of  the  goods.  In  the  case  at  bar  it  is 
termed  "memorandum  of  consignment,"  and  provides  that  the  goods  "shall  be 
considered  as  placed  at  the  premises  of  No.  152  Columbus  avenue  on  consign- 
ment," and  the  title  shall  always  be  in  McCunn  until  the  full  indebtedness  of 
Penny  &  Anderson  is  paid ;  the  value  of  the  goods  delivered  being  stated  at 
$945.55.  The  invoice  accompanying  the  goods  contained  the  words  "sold  to 
Messrs.  Penny  &  Anderson,  terms,  on  consignment,"  and  gives  the  price  of  each 
article  of  the  consignment  going  to  make  up  the  aggregate  of  $945.55. 

The  debtors  were  permitted  to  sell  and  dispose  of  the  goods  as  they  saw  fit 
and  at  any  price  and  terms,  for  consumption  on  the  premises  as  required  in 
their  business.  The  agreement  is  silent  as  to  the  disposition  of  the  proceeds 
of  sale,  but  recognizes  an  indebtedness  on  the  part  of  Penny  &  Anderson  to  be 
paid  before  the  title  vests  in  them.  The  petitioner,  recognizing  this  Incon- 
sistency, by  an  amendment  to  his  original  petition  alleged  a  further  oral  agree- 
ment that*  the  proceeds  of  sale  were  to  be  kept  in  a  separate  fund  and  that  said 
fund  was  to  be  applied  upon  the  purchase  price  until  fully  paid.  But  there  is 
no  competent  proof  of  any  such  agreement.  Against  the  objection  of  the  trus- 
tee Mr.  McCunn  testified  (page  43):  "We  drew  up  the  agreement  which  has 
been  marked  in  evidence — a  consignment  agreement  whereby  those  goods  were 
to  be  sold  and  paid  for  in  amounts  as  Mr.  Anderson  derived  from  the  sale  of 
the  goods." 
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Id  other  words,  the  witness  merely  stated  his  constrnctlon  of  the  agreement. 
But  even  if  the  alleged  oral  agreement  was  made  it  cannot  help  the  petitioner, 
for  the  vice  in  the  whole  transaction  lies  in  the  fact  that  the  goods  were  deliv- 
ered for  consumption  or  sale  in  a  way  Inconsistent  with  continued  ownership 
of  the  vendor,  and  therefore  constituted  a  fraud  upon  the  vendees*  creditors. 

As  Is  well  stated  by  Judge  Archbald  (In  re  Wells,  supra):  "There  is  no 
particular  magic  in  the  terms  'consigned'  or  'consigned  account'  In  a  sense, 
all  goods  shipped  to  another  are  consigned  to  him.  The  question  Is:  What  was 
the  inherent  chara<!ter  of  the  transaction  which  depends  upon  the  purpose  of 
it?  Were  the  goods  put  in  the  hands  of  the  one  party  by  the  other  to  be  sold 
for  him  and  on  his  account,  creating  a  relation  of  principal  and  factor,  or  were 
they  turned  over  to  such  purchaser  to  be  treated  and  disposed  of  as  his  own, 
being  responsible  to  the  other  for  the  price?  In  the  one  case  we  have  a  trust  or 
bailment,  the  goods  throughout  being  those  of  the  consignor  or  principal,  as 
well  as  the  moneys  received  for  them ;  in  the  other  there  Is  a  sale,  the  super- 
added condition  sometimes  appearing  that  the  title  shall  not  pass  until  the 
goods  are  paid  for  amounting  to  nothing  as  a  restriction  upon  it"  In  the  above 
case  the  petition  for  the  return  of  the  goods  -was  dismissed. 

The  transaction  in  question  did  not  create  the  relations  of  principal  and 
factor,  for  a  factor  cannot  make  a  profit  of  his  agency  nor  a  valid  purchase  for 
himself  and  receives  a  commission  for  his  services.  A.  &  E.  EJncy.  Law,  vol. 
12,  at  pages  628,  644.  If  it  were  claimed  to  be  a  warehousing  contract  it 
would  be  void  against  creditors  because  there  was  no  change  of  possession  con- 
tinuous or  otherwise,  nor  any  real  separation  from  other  goods  belonging  to 
the  bankrupts.  Security  Warehousing  Co.  v.  Hand,  206  U.  S.  415,  27  Sup.  Ct 
720,  51  L.  Ed.  1117.  If  it  were  claimed  to  be  a  chattel  mortgage,  it  would  be 
void  for  nonfiling  as  against  the  trustee  under  the  rule  laid  down  in  Skilton  v. 
Codington,  185  N.  Y.  80.  77  N.  E.  790,  113  Am.  St  Rep.  885,  disapproving  the 
earlier  case  (In  re  Economical  Printing  Co.,  110  Fed-  514,  49  a  C.  A.  133,  6 
Am.  Bankr.  Rep.  615),  which  can  no  longer  be  cited  as  authority  for  the  con- 
trary proposition.  And  If  it  were  claimed  to  be  a  conditional  sale  it  would 
be  void  as  against  creditors  under  the  rule  laid  down  in  Re  Garcewich,  115 
Fed.  87,  53  C.  C.  A.  510,  8  Am.  Bankr.  Rep.  149. 

The  authorities  in  other  districts  are  not  uniform  on  this  question,  depending 
to  a  great  degree  on  the  varying  state  statutes.  The  case  of  In  re  Fabian 
(D.  C.)  151  Fed.  949, 18  Am.  Bankr.  Rep.  488^  in  the  Eastern  district  of  Pennsyl- 
vania, is  relied  upon  as  controverting  the  proposition  above  stated.  In  that 
case  the  vendors  agreed  to  ship  to  the  bankrupt  "from  time  to  time  certain 
goods  to  be  sold  for  their  account  as  per  schedules  to  be  delivered  at  time  of 
shipments,  and  all  such  goods  to  remain  the  property  of  (the  vendors)  until 
sold  for  their  account."  The  nature  of  the  goods  is  not  disclosed.  Provision 
was  made  for  guaranteed  weekly  averages  and  a  regular  accounting  and  ad- 
justment between  sales  and  remittances.  The  court  considered  the  case  within 
the  decision  of  the  United  States  Supreme  CJourt  (York  Mfg.  Co.  v.  Cassell, 
201  U.  S.  344,  26  Sup.  Ct  481,  50  li.  Ed.  782)  and  sustained  the  contract  in 
favor  of  the  vendors. 

As  to  the  York  Manufacturing  Company  Case  and  others  depending  on  it,  the 
conflict  with  the  Garcewich  Case  and  the  cases  depending  on  it  Is  only  ap- 
parent. Machinery,  fixtures,  and  merchandise  may  be  the  subjects  of  con- 
ditional sale,  and  the  court  will  protect  the  claim  of  the  conditional  vendor  as 
against  the  trustee  who  takes  the  property  in  cases  unaffected  by  fraud  sub- 
ject to  all  equities  impressed  upon  it  in  the  hands  of  the  bankrupt  Thompson 
V.  Fairbanks,  196  U.  S.  516,  25  Sup.  Ct.  306,  49  L.  Ed.  577.  But  where  there  is 
fraud,  actual  or  constructive,  the  cases  rest  upon  a  different  reasoning.  Thus, 
in  the  Security  Warehousing  Case,  supra,  the  Supreme  Court  after  reviewing 
the  York  Manufacturing  Company  Case  and  others,  held:  "The  case  at  bar 
bears  no  resemblance  in  its  facts  to  the  case  Just  cited.  There  was.no  valid 
disposition  of  the  property  in  the  case  before  us  or  any  valid  lien.  The  so- 
called  warehouse  receipts,  Issued  by  the  warehousing  company,  upon  the  facts 
of  this  case  give  no  lien  under  the  law  In  Wisconsin,  in  which  state  they  were 
issued.    In  such  case  this  court  follows  the  state  court." 

In  the  Garcewich  Oise  the  Circuit  Court  of  Appeals  of  the  Second  circuit 
rests  its  decision  flatly  on  the  fraudulent  nature  of  the  conditional  sale.  "We 
think  that  the  court  below  erred  in  viewing  the  case  as  one  in  which  there  had 
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been  a  ralld  conditional  sale  good  as*  against  creditors.  If  the  sale  had  been 
of  that  character,  we  think  the  decision  would  have  been  correct,  but,  being  a 
fraudulent  one,  it  was  void  as  to  the  trustee.^*  So  in  Re  Hassam,  supra.  Judge 
Martin,  of  Vermont,  says:  "It  has  been  repeatedly  held  that  when  personal 
property  is  delivered  to  a  vendee  for  sale  or  to  be  dealt  with  in  a  way  incon- 
sistent with  the  ownership  of  the  seller,  or  so  as  to  destroy  his  lien  or  right 
of  property,  the  transaction  cannot  be  upheld  as  a  conditional  sale  and  is  a 
fraud  upon  the  creditors  of  the  vendee.  [Citing  cases.]  In  no  case  decided  by 
the  Supreme  Court  to  which  my  attention  has  been  called  has  the  court  upheld 
secret  liens  or  mortgages  upon  goods  designed  for  sale  or  so  tainted  by  fraud 
as  to  creditors  as  this  case  appears  to  be." 

Unless  there  be  "some  particular  magic  in  the  term  consigned"  which  Is  not 
made  to  appear  in  the  disoission  of  the  cases,  I  must  conclude  that  the  form 
of  the  transaction  Is  immaterial.  The  court  will  look  at  the  substance  of  the 
transaction,  and  if  tainted  with  constructive  fraud,  as  In  this  case,  will  con- 
strue it  according  to  Its  real  purpose. 

I  therefore  find  and  report  that  the  petitioner  Is  not  entitled  to  recover  of 
the  trustee  the  goods  in  question  nor  the  proceeds  thereof  so  far  as  sold,  and 
that  his  petition  should  be  dismissed,  with  costs. 

Lesser  Bros.  (William  Lesser,  of  counsel),  for  the  motion. 
Wait  &  Foster  (Charles  C.  Bunker,  of  counsel),  opposed. 

HOUGH,  District  Judge.    Motion  granted.    Report  confirmed. 


LUDVIGH  V.  AMERICAN  WOOLEN  CO.  et  al, 

(District  Court,  S.  D.  New  York.    January,  1910.) 

t.  Bankruptcy  (§  140*)— Suit  by  Tbustee  to  Recoveb  Property— Title  of 
Bankrupt— Sale  or  Bailment. 

Bankrupts  were  dealers  in  silk  and  woolen  goods,  buying  the  latter 
largely  from  the  American  Woolen  Company.  Some  two  years  prior  to 
the  bankruptcy,  at  the  instance  of  the  Woolen  Company,  the  Niagara 
Woolen  Company  was  organized,  and  two  shares  of  stock  were  taken  by 
the  Woolen  Company  to  qualify  two  of  its  employes  for  directors;  prac^ 
tically  all  the  remaining  stock  being  Issued  to  one  of  the  bankrupts,  who 
executed  a  mortgage  on  real  estate  to  secure  payment  therefor.  The 
Niagara  Company  was  controlled  by  the  Woolen  Company,  and  its  char- 
ter authorized  It  only  to  contract  and  deal  with  the  Woolen  Company  and 
deal  in  fabrics  received  therefrom.  It  at  once  made  a  contract  with  the 
Woolen  Company  which  bound  it  to  receive  whatever  goods  the  latter 
should  see  fit  to  furnish,  sell  the  same,  and  collect  and  pay  the  proceeds 
to  the  Woolen  Company,  16ss  the  difference  between  the  selling  and.  in- 
voice prices;  the  goods  to  remain  until  sold  the  property  of  the  Woolen 
Company.  Such  goods  as  It  did  not  sell  or  collect  pay  for  it  was  bound  to 
account  and  pay  for  to  the  Woolen  Company  at  invoice  price,  and  to  se- 
cure performance  of  such  contract  In  all  Its  parts  one  of  the  bankrupts 
pledged  all  of  his  stock  to  pay  for  which  he  had  given  the  mortgage.  The 
Niagara  Company  had  no  working  capital.  A  small  office  was  railed  off 
for  it  In  the  bankrupt's  store  where  it  kept  a  bookkeeper,  furnished  by 
tfie  Woolen  Company,  an  additional  sign  with  its  name  thereon  was  placed 
on  the  store  front,  and  its  goods  were  received  In  such  store,  mingled  with 
the  goods  of  the  bankrupts,  and  sold  by  their  salesmen  with  their  own 
goods  under  an  arrangement  that  bankrupts  were  to  receive  a  certain  sum 
per  month  for  the  service  from  the  "earnings"  of  the  Niagara  Company. 
Shortly  before  the  bankruptcy,  the  bankrupts  being  Insolvent,  the  Woolen 
Company  removed  from  their  store  all  the  remaining  goods  furnished  by 
it  under  the  contract    Held,  that  the  organization  of  such  paper  corpora- 

•FoT  other  cases  see  same  topic  A  9  numbhb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tlon  was  merely  a  device  on  the  part  of  the  Woolen  Company  to  secure 
Itself  against  loss  in  respect  to  goods  which  It  In  fact  sold  to  the  bank- 
rupts; that  since  under  the  arrangement  the  bankrupts  were  ultimately 
liable  for  the  price  of  the  goods,  whether  they  sold  the  same  or  not,  ^d 
without  right  to  return  them,  the  transaction  was  not  a  bailment  or  con- 
signment, but  a  sale  by  which  title  to  the  goods  passed  to  the  bankrupts 
and  from  them  to  their  trustee  in  bankruptcy. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  140.*] 

2.  Sales  (§  4*)— Distinguished  from  Bailment. 

One  to  whom  goods  are  delivered,  which  he  not  only  may  sell,  but  must 
pay  for  whether  he  sells  them  or  not,  and  which  he  cannot  return,  Is  not 
a  bailee,  but  a  purchaser. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  7-11 ;  Dec.  Dig.  §  4.*] 

In  Equity.  Suit  by  Clifford  G.  Ludvigh,  trustee  in  bankruptcy  of 
P.  Horowitz  &  Son,  against  American  Woolen  Company  and  Niagara 
Woolen  Company.     On  final  hearing.     Decree  for  complainant. 

See,  also,  159  Fed.  796. 

Abram  I.  Elkus,  Garrard  Glenn,  and  James  N.  Rosenberg,  for  com- 
plainant. 

Daniel  P.  Hays  and  Ralph  Wolf,  for  defendants, 

HOUGH,  District  Judge.  Prior  to  1901,  and  thereafter  until  the 
fall  of  1904,  Philip  and  Joseph  Horowitz  (father  and  son)  constituted 
the  firm  of  ,P.  Horowitz  &  Son,  which  firm  (and  its  members)  became 
bankrupt  on  January  26,  1905.  Complainant,  as  trustee  for  the  firm 
of  its  members,  brings  this  suit  to  recover  the  value  of  certain  mer- 
chandise physically  removed  from  the  bankrupts'  place  of  business  by 
the  defendants  shortly  before  the  filing  of  the  involuntary  petition 
herein.  The  bill  of  complaint  also  demands  an  accounting  for  certain 
moneys  alleged  to  have  been  transferred  shortly  before  petition  by  the 
bankrupt  partnership  to  the  defendant  Niagara  Woolen  Company 
(hereinafter  called  "Niagara  Company").  This  claim  was  not  pressed 
at  the  hearing,  for  reasons  sufficiently  apparent  from  the  facts  to  be 
stated.  The  Horowitz  firm  had  been  engaged  in  the  purchase  and 
sale  of  silk  and  woolen  goods  for  some  time  before  the  organization 
of  the  American  Woolen  Company  (hereinafter  called  "Woolen  Com- 
pany") in  1901.  The  partners  had  been  accustomed  to  buy  (probably) 
much  more  than  half  their  woolen  goods  from  firms  and  corporations 
which  became  merged  in  the  Woolen  Company  on  the  formation 
thereof. 

From  his  appearance  on  the  witness  stand  Joseph  Horowitz  must 
have  been  a  very  young  man  in  1901,  and  it  is  quite  evident  that  as  long 
as  the  firm  lasted  the  controlling  spirit  thereof  was  (naturally)  tlie 
father,  Philip.  Before  organization  of  the  Woolen  Company.  Horo- 
witz &  Son  had  at  times,  if  not  steadily,  carried  a  line  of  woolens  av- 
eraging $40,000.  After  the  formation  (but  how  long  after  does  not 
appear)  of  the  Woolen  Company,  and  on  November  15,  1901,  an  agree- 
ment was  entered  into  between  Horowitz  &  Son  and  the  Woolen  Com- 
pany by  which:  (1)  Horowitz  agreed  to  accept  goods  "on  consign- 
ment" from  the  Woolen  Company,  and  in  consideration  of  such  con- 

*For  other  cases  see  same  topic  A  S  number  in  Dec.  &  Am.  Digs.  11>07  to  date,  &  Rcp'r  Indexed 
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signment  further  agreed  to  "considir  any  and  all  shipments  of  mer- 
chandise as  consigned,  whether  billed  to  that  effect"  or  not  (2)  The 
title  to  such  consigned  merchandise  "or  its  proceeds"  was  always  to  be 
vested  in  the  Woolen  Company  "until  said  merchandise  is  fully  ac-* 
counted  for."  (3)  Horowitz  agreed  "to  make  all  bills  of  such  con- 
signed goods  payable  to"  the  Woolen  Company  and  to  render  "an  ac- 
count of  sales"  to  the  Woolen  Company  at  least  once  a  month.  (4) 
Horowitz  was  also  to  give  real  estate  security  to  protect  the  Woolen 
Company  from  any  failure  to  "observe  this  consignment  contract  in 
its  entirety."  (5)  Horowitz's  profits  were  stipulated  to  be  "the  differ- 
ence between  the  invoice  prices  and  the  selling  prices"  of  the  consigned 
goods.  (6)  The  "basis  of  terms"  to  Horowitz  was  to  be  7  per  cent, 
discount  for  four  months,  and  any  increase  in  profits  by  varying  these 
terms  to  the  trade  was  to  go  to  Horowitz.  (7)  The  Horowitzs  were  to 
have  a  drawing  account  of  $1,200  a  month,  the  same  to  be  charged  to 
profit  account  "provided  the  sales  of  goods  made  by  P.  Horowitz  & 
Son  shall  warrant  such  payment." 

This  agreement  was  to  extend  until  December  1,  1902,  and  during 
its  continuance  Horowitz  was  to  "buy  woolens"  from  no  one  except  the 
Woolen  Company.  How  closely  this  agreement  was  adhered  to  does 
not  appear  from  the  evidence,  except  that  under  it  sales  were  made  in 
the  name  of  Horowitz  &  Son  and  bills  for  such  sales  sent  to  customers 
bearing  a  prominently  printed  legend  in  red  ink  to  the  effect  that  the 
amount  was  payable  direct  to  the  Woolen  Company.  The  goods  thus 
obtained  by  Horowitz  continued  to  represent  a  stock  of  about  $40,000. 

It  is  obvious  that  this  business  arrangement  was  an  endeavor  on  the 
part  of  the  Woolen  Company  to  retain  title  to  all  goods  delivered  to 
Horowitz,  and  to  make  all  persons  buying  such  goods  through  Horo- 
witz debtors  of  the  Woolen  Company;  but  there  is  nothing  in  the 
agreement  requiring  Horowitz  at  any  time  to  take  and  pay  for  such 
of  the  goods  as  were  not  sold.  The  requirement  was  to  "account"  for 
goods  in  January  and  July,  but  for  all  that  appears  from  the  agree- 
ment produced  or  the  evidence  herein  goods  were  sufficiently  accounted 
for  by  showing  them  on  hand.  As  the  term  of  the  agreement  of  1901 
approached  its  end,  the  Woolen  Company,  for  reasons  not  shown  in  tlie 
evidence,  decided  upon  a  different  method  of  doing  business  with 
Horowitz,  which  method  is  expressed  in  divers  agreements  dated  No- 
vember 25,  1902,  and  in  evidence.  As  to  what  occurred  at  this  time, 
the  actors  in  such  occurrences  and  their  relation  to  each  other,  there  is 
no  conflict  of  evidence,  and  it  is  sufficient  for  the  purposes  of  this  cause 
to  state  only  my  ultimate  conclusions  thereon.  Both  the  elder  and 
younger  Horowitz  were  entirely  under  the  control  of  the  Woolen  Com- 
pany, so  far  as  obtaining  and  marketing  the  product  of  that  company 
was  concerned.  What  they  did  was  done  on  the  order  of  the  Woolen 
Company.  For  all  that  appears  they  were  entirely  willing  to  obey 
orders,  but  they  either  had  to  obey  orders  or  forego  much  if  not  most 
of  their  business.  Therefore,  unders  orders  from  the  Woolen  Com- 
pany, they  contributed  $300  and  the  Woolen  Company  $200  toward  the 
capital  stock  of  the  then  incorporated  Niagara  Company.  The  $500 
thus  obtained  allowed  the  issue  of  five  full  paid  shares  of  the  capital 
stock  of  the  newly  formed  corporation,  and  with  said  $500  the  cor- 


Digitized  by  V:iOOQIC 


148  176  FEDERAL  REPORTER. 

poration  itself  paid  the  fees  and  #Jxpenses  of  the  Woolen  Company's 
counsel  in  and  about  the  incorporation  of  the  Niagara  Company.  The 
balance  of  the  authorized  capital  stock  ($20,000)  of  the  Niagara  Com- 
pany was  issued  in  consideration  of  the  assignment  or  execution  to  the 
Niagara  Company  of  a  mortgage  for  the  proper  amount  made  by 
Philip  Horowitz  on  certain  real  estate  owned  by  him.  (This  was  the 
same  real  estate  which  had  been  used  to  secure  the  performance  of  the 
"consignment  agreement"  of  1901.) 

The  Niagara  Company  then  had  on  paper  a  fully  paid  in  capital 
stock,  of  which  Philip  Horowitz  owned  197  shares,  and  the  remaining 

3  shares  were  distributed  between  his  son  and  the  two  employes  of  the 
Woolen  Company,  who  immediately  became  the  directors  of  the  Niag- 
ara Company.  The  sole  business  of  that  company,  as  revealed  by  its 
articles  of  association,  was  "to  contract  and  deal  with  the  American 
Woolen  Company  of  New  York  and  to  deal  in  fabrics  received  there- 
from." There  was  also  charter  power  to  acquire  real  estate,  or  mort- 
gages thereon,  not  exceeding  $20,000  at  any  one  time ;  but  this  right 
was,  under  the  evidence,  plainly  to  be  used  only  in  validating  the  issu- 
ance of  capital  stock  in  the  manner  above  set  forth.  The  Niagara 
Company,  having  been  thus  formed  with  the  limited  powers  above  indi- 
cated and  officered  in  such  a  manner  as  to  insure  its  control  by  the 
Woolen  Company,  executed  a  contract  with  the  Woolen  Company 
dated  November  25,  1902,  whereby  the  Woolen  Company  agreed:  (1) 
To  deliver  to  the  Niagara  Company  such  goods  "as  it  in  its  judgment 
sees  fit."  (2)  The  Niagara  Company  agreed  to  accept  such  goods,  to 
hold  them  as  the  property  of  the  Woolen  Company  and  in  such  wise 
that  "the  title  to  the  said  (goods)  shall  pass  directly  from  the  (Woolen 
Company)  to  persons  to  whom  the  same  shall  be  sold  *  *  *  in  the 
manner  and  upon  the  terms  herein  contained."  (3)  To  keep  the  goods 
aforesaid  insured  in  the  name  of  the  Woolen  Company  (whether  this 
was  ever  done  does  not  appear — it  was  not  done  regularly).  (4)  To 
"sell  the  goods"  to  persons  selected  by  it  (Niagara  Company)  aild  to 
collect  all  bills  for  such  sales  and  "immediately  to  pay  over  to  ^Woolen 
Company)  any  amount  (so)  collected  immediately  upon  its  collection," 
minus  the  difference  between  the  invoice  price  to  the  Niagara  Company 
and  the  sale  price  fixed  and  collected  by  said  company  (clause  4).  (5) 
To  guarantee  payment  of  all  bills  for  merchandise  so  sold,  and  "in 
case  any  merchandise  delivered  under  the  provisions  of  this  agreement 
by  (Woolen  Company  to  Niagara  Company)  is  not  accoimted  for  to 
(Woolen  Company)  under  the  provisions  of  clause  4  of  this  agreement 
to  pay  (Woolen  Company)  the  invoice  price  of  said  merchandise." 

It  is  to  be  observed  that  this  document  requires  the  Niagara  Com- 
pany to  pay  the  invoice  price  of  the  merchandise  delivered  to  it  unless 
it  accounts  for  the  same  "under  the  provisions  of  clause  4" ;  but  clause 

4  contains,  as  above  set  forth,  a  specific  agreement  on  the  part  of  the 
Niagara  Company  to  sell  the  merchandise  and  pay  over  to  the  Woolen 
Company  the  sale  price  thereof,  less  the  difference  between  such  price 
and  the  invoice  value.  It  follows  that  if  the  Niagara  Company  could 
not  account  to  the  Woolen  Company  for  money  by  selling  the  goods  it 
was  nevertheless  bound  to  pay  the  invoice  price  and  (continues  the 
written  agreement)  "thereupon  title  to  said  merchandise    ♦    *    ♦    so 
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paid  for  shall  pass  to*'  the  Woolen  Company.  It  was  further  provided 
(6)  that  the  invoices  given  by  the  Woolen  Company  to  Niagara  Compa- 
ny "are  to  be  subject  to  the  usual  trade  discounts"  of  the  Woolen  Com- 
pany. Contemporaneously  with  the  execution  and  delivery  of  this 
agreement  between  the  two  corporations  the  members  of  the  bankrupt 
firm  executed  an  agreement  of  suretyship  to  the  Woolen  Company  *^for 
the  full  and  faithful  performance"  of  the  contract  just  mentioned  on 
the  part  of  the  Niagara  Company.  By  this  agreement  the  partners 
guaranteed  to  the  Woolen  Company  "the  full  and  faithful  performance 
of  any  and  all  conditions  imposed  on  the  Niagara  Company"  by  said 
contract,  and  as  further  security  for  faithful  performance  the  elder 
Horowitz  transferred  his  197  shares  of  the  Niagara  Company  to  an 
officer  or  agent  of  the  Woolen  Company.  These  two  agreements  of 
November  25,  1902,  were  to  pndure  for  a  year,  but  on  November  17, 
1903,  were  continued  in  force  (wilh  some  modifications)  to  December 
1,  1904.  The  modifications  related  only  to  the  discounts  to  be  allowed 
the  Niagara  Company,  provided  it  turn  over  to  the  Woolen  Company 
the  invoice  value  of  goods  delivered  to  it  "within  sixty  days  (of  the 
sale  thereof)  by  the  Niagara  Company." 

The  Niagara  Company,  having  thus  a  legal  existence,  full-paid  cap- 
ital stock  and  a  means  of  getting  goods  from  the  Woolen  Company, 
made  the  younger  Horowitz  (Joseph)  its  president,  but  in  by-laws  at 
once  adopted  limited  the  president's  powers  so  that  he  was  not  author- 
ized "to  make  contracts  for  the  purchase  of  merchandise  from  any 
other  person,  individual,  firm  or  corporation  than  the  American  Wool- 
en Company  of  New  York,"  Thus  far  Niagara  Company  had  no 
quick  assets  and  no  working  capital.  Regarded  as  a  separate  corpora- 
tion, it  had  no  machinery  at  all  for  carrying  on  a  mercantile  business. 
Obviously  there  must  be  some  means  provided  for  doing  this,  and  it 
was  accomplished  by  acting  upon  a  communication  from  Philip  Horo- 
witz received  at  an  adjourned  meeting  of  the  Niagara's  incorporators 
held  at  the  offices  of  the  Woolen  Company  on  November  25,  1902. 
Mr.  Horowitz  offered  in  writing  "to  pay  all  the  expenses  of  doing  busi- 
ness for  the  Niagara  Woolen  Company  in  consideration  of  the  sum  of 
$1,200  monthly,  to  be  paid  out  of  the  earnings  of  the  corporation." 
This  oflfer  was  accepted,  and  thereafter  and  until  the  early  summer  of 
1904  Philip  Horowitz  was  paid  this  monthly  amount  usually  if  not 
with  regularity. 

If  the  documents  submitted  in  evidence  and  the  scheme  thereby  un- 
folded have  been  understood,  it  is  manifest  that  the  result  thereof,  if 
adhered  to  and  recognized  as  lawful,  was  to  enable  the  Woolen  Com- 
pany to  send  to  the  Niagara  Company  as  great  or  as  small  a  quantity 
of  goods  as  it  desired.  Such  is  the  express  language  of  the  agreement. 
There  was  no  limit  to  the  Niagara  Company's  obligation  to  receive 
goods  from  the  Woolen  Company,  but  the  latter  corporation  was  not 
bound  to  deliver  any  goods  at  all.  Merchandise  once  delivered  on 
consignment  to  the  Niagara  Company  could  be  sold  by  the  latter,  and 
any  advance  over  invoice  price  or  value  retained,  and  it  is  evidently 
by  such  sales  at  advanced  prices  only  that  the  Niagara  Company  could 
make  any  earnings  whatever.  If  the  goods  were  not  sold,  or  were  sold 
at  a  loss  or  to  persons  who  did  not  pay,  it  w&s  nevertheless  plainly  in- 
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cumbent  upon  the  Niagara  to  pay  to  the  Woolen  Company  the  invoice 
price.  The  expenses  of  this  business  were  to  be  paid  by  Philip  Horo- 
witz, and  his  obligation  in  form  was  to  pay  all  the  Niagara's  expenses, 
no  matter  what  they  were,  in  consideration  of  $1,200  a  month  out  of 
the  "earnings"  of  that  concern.  If  there  were  no  earnings,  he  had  no 
claim  to  this  monthly  payment ;  but  his  obligation  to  pay  the  expenses 
of  the  business  remained  in  force.  It  was  further  incumbent  upon  the 
Horowitz  firm  to  make  good  every  obligation  of  the  Niagara  Company 
to  the  Woolen  Company,  i.  e.,  not  only  were  all  sales  guaranteed,  but 
ultimate  settlement  with  the  Woolen  Company  on  the  basis  of  invoice 
price  for  all  goods  delivered  was  likewise  covered,  and  to  the  per- 
formance of  these  onerous  obligations  the  elder  Horowitz  had  pledged 
substantially  all  the  capital  stock  of  the  Niagara  Company,  which  in 
turn  represented  a  foreclosable  interest  in  his  personal  real  estate. 

'I'he  mere  statement  of  this  paper  scheme  seems  to  me  to  show  its 
unworkable  nature.  Perpetual  business  sunshine  was  essential  for 
its  continuance  even  from  day  to  day.  It  therefore  becomes  interest- 
ing and  material  to  consider  the  evidence  of  what  was  actually  done 
under  agreements  stated,  between  November,  1902,  and  October,  1904. 
On  this  subject  the  testimony  of  Joseph  Horowitz  seems  to  me  frank 
and  honest,  though  given  under  circumstances  very  painful  to  any  son 
of  Philip  Horowitz.  It  was  Joseph  to  whom  was  given  the  first  inti- 
mation that  the  Woolen  Company  desired  to  put  into  effect  any  such 
scheme  as  this  just  outlined,  and  the  way  it  was  put  to  him  (by  an 
agent  of  the  Woolen  Company)  was  that  his  firm  must  incorporate. 
Doubtless  the  details  of  the  plan  were  not  present  in  the  mind  of  the 
agent  who  spoke,  but  as  arranged  by  that  company's  counsel  it  was  the 
apparatus  of  the  Niagara  Woolen  Company  of  which  Joseph  was  given 
notice  by  the  language  above  substantially  quoted. 

In  response  to  inquiry  he  was  at  the  same  time  told  that  business 
would  go  on  as  before,  and  it  did  go  on  as  follows :  Joseph,  as  presi- 
dent of  the  Niagara  Company,  went  from  time  to  time  to  salesmen  of 
the  Woolen  Company.  He  advised  them  of  what  he  wanted,  and  in 
due  time  received  a  memorandum  of  order  specifying  the  quantity, 
qua^lity,  and  price  of  the  goods  to  be  sent  to  the  Niagara  Company  "in 
accordance  with  agreement  had  between  us  as  of  November  25,  1902.'* 
In  due  time  also  a  manifest  or  "copy  of  order"  was  sent  to  the  Niagara 
Company,  in  which  the  time  of  delivery  was  stated,  and  the  terms  (of 
so  much  per  cent,  off  for  payment  within  specified  periods)  were  given, 
as  in  ordinary  bills  rendered.    The  copy  of  order  also  stated  that : 

"These  goods  are  delivered  on  consignment  by  (Woolen  Company)  and  ao 
ccptofl  t)y  (Niagara  CompanjO  upon  the  express  condition  tliat  the  title  thereto 
remains  vested  in  (Woolen  Comi>any)  until  paid  for." 

The  goods  thus  ordered  and  billed  were  usually  sent  to  the  Horowitz 
place  of  business,  but  in  some  instances  they  remained  in  the  Woolen 
Company's  store  or  warehouse  until  wanted. 

Obviously,  as  to  goods  delivered  at  Horowitz's  place,  some  means 
of  connecting  them  with  the  Niagara  were  desirable,  and,  accordingly, 
a  si'^n  reading  "Niagara  Woolen  Company"  was  appended  to  the  sign 
of  Horowitz  &  Son  displayed  outside  the  door  of  the  latter*s  establish* 
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ment.  This  sign  seems  to  have  been  reasonably  conspicuous.  In  the 
back  part  of  the  store  a  stall  or  partition  about  10  feet  square  was 
boarded  off,  and  there  a  set  of  books  was  kept  in  which  were  entered 
all  goods  received  from  the  Woolen  Company  and  all  sales  of  such 
goods  as  reported  by  the  Horowitz  salesmen,  for  the  Niagara  Company 
never  at  any  time  had  a  sales  department  of  its  own. 

The  goods  thus  delivered  by  the  Woolen  Company  bore  tags  which 
(if  not  removed)  would  serve  to  indicate  their  origin ;  but  they  were 
so  mingled  with  other  goods,  both  woolens  and  silks,  obtained  by  Horo- 
witz from  divers  sources,  that  there  was  nothing  in  the  arrangement 
of  goods  in  Horowitz's  store  to  indicate  that  any  particular  goods  were 
the  property  either  of  the  Woolen  Company  or  of  the  Niagara  Com- 
pany, or  not  the  property  of  Horowitz.  The  books  last  referred  to 
were  at  first  kept  by  employes  of  Horowitz,  but  were  so  badly  kept 
that  in  July,  1903,  the  Woolen  Company,  at  its  own  expense,  in- 
stalled in  the  room  or  stall  above  described  a  bookkeeper,  who  there- 
after kept  accurate  record  of  such  goods  as  were  billed  and  of  such 
sales  and  payments  as  were  reported  to  him  through  Horowitz.  The 
volume  of  business  thus  done  in  Woolen  Company  goods  remained 
at  least  up  to  normal  standards  (an  average  line  of  $40,000),  and  at 
times  evidently  exceeded  that  figure.  In  selling  goods  Horowitz  and 
his  clerks  made  no  discrimination  between  Woolen  Company  goods  and 
other  goods.  All  were  offered  alike,  and  all  customers  were  solicited 
through  Horowitz ;  but  when  bills  were  rendered  (at  least  as  long  as 
Joseph  Horowitz  was  president  of  the  Niagara  Company)  such  bills 
for  Woolen  Company  goods  were  in  the  name  of  the  Niagara  Com- 
pany only.  It  sometimes  occurred  that,  when  merchandise  was  sold 
in  mixed  lots  (some  from  "consigned"  goods  and  some  from  Horo- 
witz's own  stock)  to  the  same  customer,  a  check  came  in  payable  to 
Horowitz  &  Son  only.  This  ch^ck  was  deposited  and  a  cross-check 
drawn  in  favor  of  the  Niagara  Company.  All  checks  drawn  to  the 
Niagara's  order  were  (under  Joseph  Horowitz's  presidency)  deposited 
in  a  separate  bank  account  in  the  name  of  the  Niagara  Company.  The 
business  thus  conducted  was  visited  almost  daily  by  the  secretary  and 
treasurer  of  the  Niagara  Company  (a  clerk  of  the  Woolen  Company), 
whose  duties  consisted  in  examining  the  sales  book,  and  with  the  co- 
signature  of  Joseph  Horowitz  taking  out  of  the  Niagara  Company's 
bank  account  as  much  money  as  the  account  would  stand  without  un- 
due depletion. 

After  the  payment  of  attorney's  fees  for  the  formation  of  the  Niag- 
ara Company,  the  only  checks  ever  drawn  out  of  its  bank  account  were 
either  in  favor  of  the  Woolen  Company  or  in  favor  of  Philip  Horo- 
witz for  the  $1,200  a  month  above  alluded  to.  No  dividends  were  paid 
on  the  Niagara's  stock  nor  are  any  earnings  of  that  company  shown  in 
excess  of  said  $1,200  per  month,  while  in  the  early  summer  of  1904 
these  payments  were  stopped  because,  in  the  opinion  of  the  secretary 
and  treasurer,  the  "earnings  did  not  warrant"  them. 

In  1903  Joseph  Horowitz  objected  that  the  terms  of  discount  per- 
mitted by  the  Woolen  Company  were  not  sufficiently  generous.  He 
laid  his  claim  before  the  proper  agents  of  the  Woolen  Company  and 
finally  received  a  memorandum  (in  evidence),  from  which  it  would  ap- 
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pear  that  substantially  what  Joseph  had  requested  was  to  be  granted  to 
the  "credit  P.  H.  &  Son."  In  December,  1903,  Joseph  Horowitz  de- 
sired to  have  certain  of  the  consigned  goods  taken  back  by  the  Woolen 
Company,  but  was  informed  that  that  company  could  not  consent  "to 
have  thrown  back  into  our  stock  fall  goods  which  were  made  expressly 
for  you  and  delivered  in  accordance  with  the  terms  of  the  agreement" 
— "you"  meaning  Niagara  Woolen  Company.  Specific  agreements 
were  made  to  the  effect  that  "ofF-price"  goods  which  had  been  ordered 
by  Joseph  Horowitz,  as  president,  would  be  taken  back  by  the  Woolen 
Company,  provided  that  that  company  was  saved  harmless  from  all 
loss  by  such  sending  back  of  goods. 

There  is  nothing  in  the  oral  evidence  to  persuade  me  that  down  to 
about  May,  1904,  there  was  any  departure  from  either  the  letter  or  the 
spirit  of  the  written  agreements  first  above  set  forth.  The  result  was 
that,  if  the  Horowitz  firm  could  not  sell  and  collect  for  enough  goods 
in  a  month  to  show  $1,200  of  "earnings"  by  the  Niagara  Company,  they 
got  no  contribution  from  the  major  portion  of  their  business  toward 
the  payment  of  their  rent,  their  clerk  hire,  and  their  personal  expenses. 
Yet  they  had  nothing  upon  which  they  could  honestly  borrow.  Joseph 
Horowitz  deposes  that  he,  accordingly,  found  the  burden  more  than  he 
could  bear,  resigned  the  presidency  of  the  Niagara  Woolen  Company, 
and  entered  into  a  business  of  his  own,  not  formally  retiring  from  his 
father's  firm,  but  after  about  May  1,  1904,  having  nothing  to  do  there- 
with and  rarely  visiting  the  place  of  business.  Philip  Horowitz  suc- 
ceeded his  son  as  president  of  the  Niagara  Woolen  Company,  and 
shortly  entered  upon  the  series  of  dishonest  transactions  which  have 
ultimately  produced  this  litigation.  Instead  of  indorsing  checks  drawn 
to  the  order  of  the  Niagara  Woolen  Company  for  deposit  and  there- 
after putting  them  in  the  bank  account  of  that  corporation,  he  (as  presi- 
dent) indorsed  them  in  blank  and  thereafter  deposited  them  in  his  own 
bank  account  and  appropriated  the  proceeds  to  his  own  use — of  course 
keeping  these  transactions  concealed  from  the  Woolen  Company's 
bookkeeper  in  his  own  place  of  business  and  from  the  visiting  secretary 
and  treasurer.  This  lasted  for  several  months,  until  a  fire  occurred  in 
his  place  of  business  under  circumstances  so  suspicious  that  an  investi- 
gation was  entered  upon,  pending  which  the  petition  in  bankruptcy 
herein  was  filed,  whereupon  Philip  Horowitz  fled  the  jurisdiction,  and 
has  not  since  been  seen  nor  heard  of  by  any  party  to  this  litigadon  (so 
far  as  appears)  nor  by  his  own  son. 

Upon  the  discovery  of  Philip  Horowitz's  dishonesty  and  probable  in- 
solvency, the  defendants  herein  removed  from  Horowitz's  store  all 
consigned  goods  then  on  hand  (said  to  amount  to  over  $33,000),  and 
for  an  accounting  as  to  the  same  this  action  is  brought.  The  bill  of 
complaint  correctly  alleges  the  main  features  of  the  plan  above  set 
forth,  but  it  also  asserts  (in  substance)  that  with  the  knowledge  and 
connivance  of  the  defendants,  and  especially  of  the  officers  and  agents 
of  the  Woolen  Company,  Horowitz  &  Son  sold  the  "consigned  goods 
in  their  own  name  and  rendered  bills  in  their  own  name  and  made 
collections  accordingly,"  and  that  in  most  instances  the  proceeds  of 
such  sales  were  placed  by  the  bankrupts  "in  their  own  bank  account," 
so  that  in  effect  fiie  bill  charges  that,  however  legally  good  inter  partes 
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the  paper  scheme  was,  it  was  also  from  the  beginning,  or  nearly  so, 
practically  disregarded,  and  is  now  used,  and  was  always  intended  to 
be  used,  only  as  a  protection  in  time  of  need;  while  ordinarily  the 
Horowitz  firm  with  the  knowledge  and  consent  of  the  Woolen  Com- 
pany transacted  their  business,  sold  goods,  and  made  collections  there- 
for exactly  as  if  they  had  bought  all  the  goods  in  their  store  for  cash 
or  credit  m  the  ordinary  way.  This,  as  above  sufficiently  indicated,  I 
do  not  believe  to  be  true.  There  is  no  evidence  of  any  actual  fraud 
on  the  part  of  tfie  Woolen  Company ;  on  the  contrary,  the  evidence  is 
clear  tlmt  that  corporation,  acting  under  advice  of  counsel,  perfected 
this  plan  in  order  to  avoid  suspected  dangers  in  doing  business  with 
Philip  Horowit^.  The  plan  was  believed  to  be  lawful,  and  was  hon- 
estly adhered  to  until  within  a  short  time  of  failure,  when  Philip  Horo- 
witz more  than  justified  suspicion  by  flagrantly  violating  his  own 
agreements  and  becoming  a  fugitive  from  his  creditors.  This  makes 
the  case  presented  for  decision  on  the  evidence  quite  different  from 
that  before  the  court  on  demurrer,  but  the  bill  is  broad  enough  to 
fairly  cover  the  claim  now  put  forward  by  the  trustee. 

Decision. 

Complainant's  present  position  may  be  thus  stated  from  the  bill, 
which  avers  that  by  reason  of  the  premises  the  "stock  of  goods  deliv- 
ered by  said  American  Woolen  Company  and  maintained  at  the  said 
place  of  business  of  the  bankrupts  became  and  remained  the  property 
of  the  latter  in  so  far  as  the  rights  of  all  the  latter's  creditors  *  *  * 
are  affected  or  in  any  way  concerned."  This  is  an  assertion  that  the 
removed  goods  belonged  in  the  eye  of  the  law  to  the  bankrupts,  and 
therefore  belong  to  their  trustee,  and  that  this  case  is  brought  to  re- 
move from  said  goods  X)r  their  value  the  incumbrance  created  by  the 
creation  of  the  Niagara  Company  and  the  apparatus  ^of  contracts  above 
recited.  It  may  be  admitted,  and  is  found,  that  there  was  no  .actual 
fraud  on  the  part  of  any  one,  in  the  sense  either  of  suppression  of  truth 
or  suggestion  of  falsehood  practiced  upon  creditors.  The  existence 
and  powers  of  the  Niagara  Company  were  matters  of  record,  its  pres- 
ence at  Horowitz's  store  was  advertised  by  a  sig^,  and  any  one  might 
examine  the  form  of  bill  rendered  for  many  (if  not  most)  of  the  sales 
made  by  Horowitz.  Yet  if  the  entire  scheme  as  revealed  by  the  agree- 
ments entered  into  or  the  conduct  of  the  parties  thereunder  or  both 
constitute  a  transaction  fraudulent  as  matter  of  law,"  the  good  faith  of 
all  parties  cannot  avail  as  against  creditors,  and  a  trustee  in  bankruptcy 
is  a  proper  party  complainant  to  assert  the  creditors'  rights.  Skilton 
V.  Codington,  185  N.  Y.  80,  77  N.  E.  790,  113  Am.  St.  Rep.  885. 

Nor  does  it  advance  the  matter  to  point  out  that  the  arrangements 
complained  of  were  valid  and  lawful  inter  partes.  That  is  admitted; 
but  so  are  most  conveyances  actively  fraudulent  as  against  creditors. 
Neither  is  it  important  to  dwell  much  upon  the  method  of  doing  busi- 
ness under  the  contracts  and  agreements  made.  It  often  happens  that 
what  contracting  parties  do,  how  they  deal  with  each  other,  after  con- 
tract made,  more  clearly  shows  what  they  really  intended  to  do  than  the 
written  instruments  by  which  they  concealed  rather  than  revealed  their 
purposes.    In  this  case  about  the  only  light  cast  on  tlie  parties'  writing. 
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by  their  acts  makes  the  court  certain  that  it  was  never  intended  by  the 
Woolen  Company  to  ship  or  deliver  to  Niagara  Company  more  mer- 
chandise than  Horowitz  ordered,  and  he  ordered  only  tvhat  he  hoped 
to  dispose  of  in  what  all  parties  regarded  as  his  business.  The  presi- 
dency of  the  Niagara  Company  was  thought  of  only  as  a  part  of  the 
plan  ordained  by  the  Woolen  Company,  which  was  the  only  method  by 
which  Horowitz  &  Son  could  provide  themselves  with  goods,  and  the 
plan  itself  was  deemed  but  a  legal  substitute  for  the  consignment  agree- 
ment of  1901,  as  to  which  the  Woolen  Company's  counsel  had  grown 
doubtful,  while  Horowitz  thought  of  nothing  but  getting  the  goods  and 
selling  them  at  a  profit  which  he  could  keep. 

Let  this  matter,  therefore,  be  tested  by  the  written  cqntracts.  From 
them  alone  it  is  apparent  that  in  substance  and  effect  Horowitz  &  Son 
were  obliged  to  pay  the  invoice  price  for  every  yard  of  goods  delivered 
to  the  Niagara  Company  sooner  or  later,  whether  the  merchandise  was 
sold  or  not,  and  even  if  it  were  burned  or  stolen  the  Woolen  Company 
was  entitled  to  sue  both  father  and  son  for  such  invoice  price  or  any 
deficiency  thei^eof,  and  if  such  suit  was  not  desired  the  obedient  direct- 
ors of  the  Niagara  Company  could  foreclose  on  the  Horowitz  real  es- 
tate and  so  put  the  Niagara  Company  in  funds  to  pay  pro  tanto.  In 
short,  the  Woolen  Company  so  arranged  matters  that  while  carefully 
avoiding  all  such  words  as  sale  or  conveyance,  and  procuring  Horo- 
witz to  agree  to  such  avoidance,  it  was  from  the  moment  of  delivering 
goods  contractually  entitled  to  recover  from  Horowitz  the  sale  price  of 
those  goods,  and  could  not  be  compelled  to  resume  possession  of  any 
of  them ;  yet  it  always  claimed  and  now  claims  to  own  outright  what 
it  would  not  take  back  and  could  sue  for  the  price  of.  If  this  method 
of  openly  doing  business  is  legal,  the  defendants  must  prevail;  but 
legality  is  not  to  be  determined  by  words.  A  formal  conveyance  in 
fee  may  be  but  a»  mortgage  and  will  not  be  saved  by  the  strongest 
habendum  clause  ever  penned;  and  where  fraud,  whether  by  active 
deceit  or  legal  misnomer,  is  averred  and  proved,  the  rights  of  parties 
are  to  be  judged  by  their  substantial  position  towards  each  other  and 
not  by  the  label  they  put  on  their  transactions. 

After  patient  consideration  of  this  confessedly  novel  business  device, 
I  am  convinced  that  the  vice  of  defendants'  position  is  that  they  have' 
wrongfully  labeled  what  they  did.  They  urge  that  the  transaction  was 
(1)  a  consignment  and  nothing  else,  and  (2)  the  bankrupts  were  not 
the  consignees,  but  were  at  all  times  strangers  to  the  goods,  whence  it 
follows  that  the  Woolen  Company  owned  the  goods  taken ;  but,  if  not, 
then,  whoever  owned  them,  Horowitz  &  Son  certainly  did  not. 

The  first  of  these  propositions  will  not  bear  investigation.  A  con- 
signment is  but  a  species  of  bailment,  and  if  the  so-called  "consign- 
ment" does  not  respond  to  the  legal  tests  for  bailment,  it  cannot  be  what 
the  label  calls  for.  Whether  a  delivery  of  goods  does  or  does  not  con- 
stitute a  bailment  is  primarily  determined  by  the  question  whether  the 
identical  article  delivered  is  to  be  returned.  But  where  there  is  no 
obligation  on  the  part  of  the  bailee  to  restore  the  specific  article,  even 
though  he  be  at  liberty  to  return  another  thing  of  equal  value  (instead 
of  paying  money),  he  becomes  a  debtor,  and  the  title  to  the  property  is 
changed ;   the  contract  in  such  a  case  is  one  of  sale.     Foster  v.  Petti- 
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bone,  7  N.  Y.  433,  57  Am.  Dec.  530.  And  the  same  fundamental  es- 
sential to  any  contract  of  bailment  has  been  recognized  and  expounded 
time  and  again.  See  Cyc.  p.  169,  and  cases  cited ,  Benjamin  on  Sales 
(7th  Ed,)  p.  5;  Powder  Co.  v.  Burkhardt,  97  U.  S.  116,  24  L.  Ed.  973. 
The  ingenuity  ol  man  has  devised  many  variants  of  bailment,  and  un- 
doubtedly the  mere  fact  that  the  bailee  may  sell  the  goods  is  not  enough 
to  render  the  original  transaction  a  sale  (Ex  parte  White,  L.  R.  6  Ch. 
App.  397,  affirmed  21  W.  R.  465),  while  deliveries  to  ''sell  or  return" 
are  well  recognized  forms  of  bailment  (Sturm  v.  Boker,  150  U.  S.  312, 
14  Sup.  Ct.  99,  37  L.  Ed.  1093).  A  bailee  also  may  have  the  right  to 
account  for  goods  lost  or  consumed  at  a  fixed  price  (Westcott  v. 
Thompson,  18  N.  Y.  363)  without  thereby  becoming  a  vendee,  and  it  is 
even  possible  (in  some  jurisdictions)  that,  under  an  agreement  made  in 
good  faith  and  clearly  intended  by  both  parties  to  be  one  of  agency,  a 
consignee  of  goods  may  sell  at  any  price,  while  accounting  to  his  con- 
signor at  a  price  fixed  beforehand  (Harris  v.  Coe,  71  Conn,  at  163,  41 
AU.  552), 

It  remains,  however,  always  true  that  what  the  contract  means  is  a 
question  of  fact,  sometimes  to  be  submitted  to  a  jury  (Crosby  v.  D.  & 
H.  Canal  Co.,  119  N.  Y.  333,  23  N.  E.  736),  but  finally,  when  the  facts 
are  ascertained,  presenting  a  question  of  law  for  the  court  (Westcott 
V.  Thompson,  supra).  The  contract  between  the  Woolen  Company  and 
Niagara  Company  does  not  respond  favorably  for  defendants  to  even 
the  most  generous  test.  It  has  never  been  held  that  one  to  whom  goods 
were  delivered,  which  he  not  only  might  sell,  but  must  pay  for  whether 
he  sell  them  or  not,  and  who  also  cannot  return  any  of  the  merchandise, 
is  a  Jbailee,  and  if  he  be  not  a  bailee  he  cannot  be  a  consignee. 

In  my  opinion  the  contracts  in  question  plainly  show  an  endeavor 
to  obtain  for  the  Woolen  Company  all  the  rights  of  both  vendor  and 
bailor,  while  denying  to  the  Niagara  Company  the  privileges  of  either 
a  vendee  or  bailee.  This  cannot  be  done  as  against  creditors  who  are 
entitled  to  have  the  test  of  law  applied  to  the  transaction,  however  valid 
as  between  the  parties  themselves.  The  authorities  on  this  subject 
(after  the  inherent  nature  of  the  contract  is  ascertained)  have  been  so 
recently  collected  in  Referee  Dexter's  able  report  (In  re  Penny  &  An- 
derson, 176  Fed.  141)  that  further  citation  seems  superfluous.  See, 
however,  under  Bankruptcy  Act  of  1867,  In  re  Linforth,  4  Sawy,  370, 
Fed.  Cas.  No.  8,369;  Nutter  v.  Wheeler,  2  Lowell,  336,  Fed.  Cas.  No. 
10,384. 

Holding  then,  as  I  now  do,  that  in  legal  effect  the  delivery  of  the 
goods  in  question  to  the  Niagara  Company  constituted  a  sale  to  that 
company,  it  remains  to  consider  whether  this  finding  can  benefit  the 
creditors  of  Horowitz.  In  this  branch  of  the  case  I  find  no  difficulty, 
although  no  similar  litigation  has  been  instanced.  The  analysis  above 
made  of  the  contract  between  the  Woolen  Company  and  the  Niagara 
Company  has  assumed  (for  argument's  sake)  that  the  latter  was  an  in- 
dependent concern  actually  making  contracts  on  its  own  behalf  and 
maintaining  a  real  existence  separate  and  apart  from  the  Woolen  Com- 
pany and  from  Horowitz.  It  is,  however,  too  plain  for  argument  that 
such  was  not  the  case ;  if  it  had  not  been  for  the  agreement  of  Horo- 
witz &  Son  guaranteeing  the  performance  of  every  covenant  and  obli- 
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gation  entered  into  by  the  Niagara  Company  and  for  the  real  estate 
security  furnished  (in  effect)  by  Philip  Horowitz  as  collateral  to  the 
promise  of  his  firm,  the  written  engagements  made  between  the  Niag- 
ara Company  and  the  Woolen  Company  would  have  been  absurdities. 
There  was  no  real  person  for  the  Woolen  Company  to  contract  with, 
except  the  bankrupts,  and  the  whole  and  avowed  meaning  and  intent 
of  the  arrangement  was  not  to  consign  goods  to  the  Niagara  Company, 
but  to  enable  Horowitz  &  Son  to  sell  goods  at  their  own  prices  without 
owning  them.  If  the  Woolen  Company  could  not  have  dealt  with  an 
independent  Niagara  Company  in  the  manner  it  did  without  having  its 
dealing  result  in  a  sale,  then  that  situation  is  not  bettered  by  the  inter- 
vention between  the  Woolen  Company  and  Horowitz  of  a  paper  cor- 
poration which  was  merely  another  name  for  the  Woolen  Company 
itself.  If  the  Niagara  Company  had  really  been  an  independent  con- 
cern, had  itself  become  bankrupt  with  numerous  creditors,  and  the 
Woolen  Company  had  removed  from  its  premises  goods  in  like  manner 
as^  it  removed  them  from  Horowitz's  store,  then,  for  the  reasons  above 
given,  such  creditors  through  their  trustee  could  have  recovered  against 
the  Woolen  Company.  If,  however,  Niagara  Company  had  carried  on 
its  own  real  and  independent  business  through  Horowitz's  clerks  and 
mingled  its  goods  with  Horowitz's  goods,  then  it  is  true  that  Horo- 
witz's creditors  could  have  had  no  recourse  against  Woolen  Company, 
whatever  might  have  been  their  rights  against  Niagara  Company,  and 
Horowitz  would  then  have  been  a  stranger  to  the  Woolen  Company, 
however  intimate  might  have  been  his  relations  with  the  Niagara  Com- 
pany. But  when  the  Woolen  Company  in  the  very  beginning  creates 
the  Niagara  Company,  not  for  the  purpose  of  doing  business  with  it, 
but  for  the.  purpose  of  doin^  business  with  Horowitz,  then  the  real 
substantive  agreement  made  is  not  the  idle  form  of  the  consignment 
contract  with  the  Niagara  Company,  but  that  which  was  intended  as 
between  the  Woolen  Company  and  Horowitz  and  expressed  with  per- 
fect plainness  in  the  latter's  indemnity  agreement.  From  what  source 
was  the  Woolen  Company  to  receive  payment  for  its  goods?  From 
the  goods  themselves,  if  possible.  But  who  was  to  sell  those  goods? 
Plainly  Horowitz,  and,  if  he  could  not  sell  them,  to  whose  property  did 
the  Woolen  Company  have  recourse?  Nominally  to  the  capital  stock 
of  the  Niagara  Company,  which,  however,  meant  no  more  than  the 
foreclosure  of  a  mortgage  upon  Philip  Horowitz's  house. 

The  legal  effect  of  this  arrangement  was  exactly  the  same  as  that 
even  more  plainly  expressed  in  the  consignment  agreement  between  the 
Woolen  Company  and  Horowitz  of  1901,  with  this  difference  only: 
That  so  far  as  the  paper  writing^s  are  concerned  Horowitz  could  return 
in  1901  goods  he  did  not  want;  whereas,  when  in  1902  the  transparent 
window  of  the  Niagara  Company  was  erected  between  himself  and  the 
Woolen  Company  he  was  forbidden  that  privilege.  It  is  highly  im- 
probable that  in  practice  there  was  any  such  difference  between  1901 
and  1902,  but  the  difference  between  the  written  documents  is  clear. 
It  results,  therefore,  that  in  my  opinion  the  legal  effect  of  the  transac- 
tions shown  in  evidence  is  that  at  the  time  defendants  removed  the 
goods  which  are  the  subject  of  this  suit  such  goods  had  been  delivered 
to  Horowitz  &  Son  and  were  in  their  possession  in  pursuance  of  the 
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contracts  of  November  85, 1902,  whereof  the  legal  result  was  to  render 
the  persons  to  whom  the  goods  were  delivered  and  intended  to  be  de- 
livered (i.  c.,  Horowitz  &  Son)  the  vendees  of  the  same. 

The  complainant  will  therefore  have  an  interlocutory  decree  requir- 
ing the  defendants  to  account  for  the  goods  admittedly  taken,  or  the 
value  of  the  same,  together  with  costs  to  be  taxed. 


THB  SUSQUEHANNA* 
(District  Gonrt,  B.  D.  New  York.    Jannanr  1S»  1910.) 

tiHZPPnTO    (i    84*) — INJUBT  to    STBYKDOBE— Ck)NTRIBI7TOBT    NEOLIOENCS. 

Libelant  was  foreman  of  a  gang  of  stevedores,  who  were  coaling  a  ves- 
sel, and  on  retaming  to  the  vessel  after  dark  after  an  absence  he  Jumped 
from  a  temporary  gangway,  which  they  had  constructed  for  their  work. 
Into  an  open  hatchway,  and  was  Injured.  The  ship  had  furnished  lights 
which  had  been  placed  by  the  stevedores,  who  had  full  charge  of  that  por- 
tion of  the  deck,  but  the  hatchway  was  in  the  shadow.  The  hatch  was  not 
In  use  at  the  time,  and  whether  the  cover  had  been  removed  by  one  of  the 
stevedores  or  by  a  seaman  was  left  in  doubt  by  the  evidence ;  but  neither 
libelant  nor  any  ofDcer  of  the  ship  had  ordered  It  removed.  Held,  that  in 
either  event  libelant  did  not  exercise  reasonable  care  in  Jumping  onto  a 
dark  part  of  the  deck,  where  he  knew  there  were  hatches,  without  exami- 
nation, and  that  he  was  not  entitled  to  recover  tron  the  vessel  for  his  in- 
Jnry. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  {{  189,  190;  Dec; 
Dig.  i  84;*  Master  and  Servant,  Cent  Dig.  {  734.] 

Suit  in  admiralty  by  Eugenio  Fortuna  against  the  steamship  Sus- 
quehanna.   Decree  dismissing  libel. 

Convers  &  Kirlin  Q.  Parker  Kirlin  and  John  M.  Woolsey,  of  coun- 
sel), for  the  Susquehanna. 

Jacksoiv  Hollander  &  Frank  (Eugene  L.  Parodi  and  Samuel  F. 
Frank,  of  counsel),  for  libelant. 

CHATFIELD,  District  Judge.  The  libelant  was  the  foreman  of 
a  gang  of  stevedores,  who  at  the  time  of  the  accident  were  engaged 
in  loading  the  steamer  Susquehanna  with  a  supply  of  coal,  upon  the 
15th  day  of  February,  1904.  This  steamer  had  what  is  known  as  a 
"cross-bunker  hatch"  in  its  bridge  deck  leading  down  to  the  space  in 
which  the  coal  for  consumption  was  carried,  and  along  each  side  of  the 
house  upon  the  bridge  deck  were  three  side  hatches,  which,  according 
to  the  testimony,  were  usually  made  use  of,  or  at  least  the  one  in  ques- 
tion was  made  use  of,  to  trim  and  completely  load  the  coal  in  the  ap- 
propriate bunkers,  after  the  space  into  which  the  cross-bunker  hatch  led 
had  been  filled.  In  order  to  dump  the  coal  into  this  cross-bunker  hatch, 
a  gangway  or  elevated  platform  had  to  be  built  from  the  side  of  the 
vessel  to  a  spot  over  the  hatch,  upon  which  wheelbarrows  could  be  run ; 
the  coal  having  been  raised  from  the  lighter  by  buckets,  which  were 
emptied  into  the  wheelbarrows  at  the  side  of  the  vessel.  This  gang- 
way was  about  four  feet  above  the  deck  so  as  to  clear  the  rail  and  other 
obstructions,  and  the  building  of  this  temporary  structure  compelled 
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the  removal  of  a  pinnace  or  boat  which  was  ordinarily  suspended 
from  davits  and  rested  upon  supports  near  the  rail  of  the  vessel,  out- 
side of  the  particular  side  hatch  through  which  the  libelant  fell  upon 
the  day  in  question. 

The  libelant's  testimony  is  that  he  was  compelled  to  leave  the  ship 
about  half  past  4  o'clock  in  the  afternoon  of  that  day  to  get  a  gang- 
wayman  in  place  of  one  who  had  gone  home ;  that  when  he  returned 
it  was  dusk  or  nearly  dark ;  that  the  lights  had  been  arranged  for  the 
continuation  of  the  coaling  which  was  to  go  on  through  the  night ;  but 
that  the  lighter  in  which  the  supply  of  coal  had  been  brought  alongside 
of  the  vessel  was  empty  at  the  point  where  the  buckets  were  being 
lowered ;  and  that  he  took  the  hawser  or  line  of  the  lighter  and  pro- 
ceeded forward  along  the  bridge  deck  of  the  Susquehanna,  in  order  to 
pull  the  lighter  forward,  so  as  to  bring  another  portion  of  her  cargo 
within  the  range  of  the  buckets  for  loading.  As  he  did  this,  he 
climbed  up  on  the  elevated  gangway  or  path  for  the  wheelbarrows 
and  jumped  down  upon  the  other  side,  immediately  into  and  through 
the  side  hatch,  which  proved  to  be  uncovered  at  that  time.  He  sus- 
tained some  injury  by  this  fall. 

His  testimony  and  that  of  all  the  other  witnesses  satisfactorily  shows 
that  the  exact  location  of  this  small  hatchway  was  at  that  time  within 
the  dark  radius  caused  by  the  .shadows  of  the  gangway  and  other 
structures  in  the  neighborhood.  Plenty  of  lights  had  been  supplied  by 
the  ship,  and  the  arrangement  of'  these  lights  was  entirely  under  the  di- 
rection of  the  stevedores,  of  whom  the  injured  man  was  foreman. 
The  gangway  itself  had  been  built  by  the  stevedores,  out  of  materials 
which  they  procured  on  the  ship  or  dock,  and  the  conditions  of  this 
gangway  were  entirely  within  the  control  of  the  libelant. 

In  the  same  way  the  use  of  the  hatches  "and  of  the  different  portions 
of  the  vessel  and  its  machinery  necessary  for  the  loading  of  coal  were 
under  the  direction  of  the  stevedores,  although  it  is  apparent  from  the 
testimony  of  both  sides  that  some  officer  of  the  ship,  usually  one  of 
its  engineering  force,  was  on  duty  the  greater  part  of  the  time,  so  as 
to  see  that  the  machinery  of  the  vessel  was  available. 

The  testimony  of  the  ship's  officers  is  to  the  effect  th^t  the  accident 
occurred  somewhat  later  in  the  evening  than  the  libelant  fixes  as  the 
time  when  he  fell,  and  the  testimony  of  these  various  officers  of  the  ship 
shows  some  confusion  on  their  part  as  to  whether  the  vessel  had  been 
coaling  earlier  in  the  day  or  upon  the  previous  night  A  considerable 
portion  of  their  testimony  about  the  matters  as  to  which  they  were 
questioned  is  either  hearsay  or  generalizations  from  customs  and  sit- 
uations usually  prevailing.  If,  however,  the  testimony  of  the  claim- 
ant's witnesses  who  had  any  knowledge  of  the  actual  transactions  be 
believed,  no  officer  of  the  ship  or  no  person  connected  with  the  ship 
for  any  explicit  or  authorized  work  had  been  near  the  hatch  cover  in 
question,  and  it  may  be  assumed  to  be  established  from  the  testimony 
as  a  proposition  of  law  that  the  control  of  the  decks  and  hatches,  so 
far  as  their  use  by  the  stevedoring  gang  was  concerned,  belonged  to 
the  foreman  of  the  stevedores,  and  that  the  ship  was  not  responsible 
for  any  carelessness  or  negligence  on  the  part  of  the  stevedores  them- 
selves with  respect  to  one  another.     Further,  according  to  the  testi- 
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mony  of  all  the  witnesses,  the  hatchway  in  question  was  not  required 
to  be  open  at  the  time  of  the  accident,  inasmuch  as  the  cross-bunker 
hatch  was  still  being  used  for  the  loading  of  the  coal,  and  no  necessi- 
ties of  the  vessel  or  her  crew  called  for  anything  in  connection  with  the 
small  hatch  through  which  the  libelant  fell.  It  is  argued  from  this 
that  the  presumption  is  that  it  had  been  opened  by  some  of  the  steve- 
dores themselves. 

Upon  such  a  state  of  facts,  no  negligence  against  the  vessel  or  on 
the  part  of  any  one  for  whose  acts  the  vessel  was  responsible  could  be 
predicated.  But  the  libelant  presents  certain  testimony  showing  that 
the  small  hatch  cover  in  question,  which  was  substantially  made  and 
sufficient  in  every  way  for  the  purpose  for  which  it  was  used,  had  been 
taken  off  by  a  sailor,  or  a  man  doing  some  painting,  clothed  as  a  sailor, 
on  the  afternoon  in  question,  while  the  foreman  of  the  stevedoring 
gang  was  ashore  looking  for  his  new  gangwayman.  Two  witnesses 
were  produced  by  the  libelant  who  testify  about  the  actions  of  this 
sailor.  The  first  one,  a  coal  passer,  says  that  the  sailor  removed  the 
hatch  in  order  to  protect  some  fresh  paint,  at  about  5  o'clock  in  the 
afternoon,  and  that  the  witness  said  in  Italian,  ''Don't  touch  the  hatch; 
don't  touch  the  hatch,"  and  also  said,  "Don't  take  it  away,  because 
some  one  might  fall  down."  This  stevedore  could  not  talk  English 
to  anv  extent,  and,  when  making  these  remarks,  called  to  the  son  of 
the  libelant,  whom  he  designated  as  "Frank,"  and  Frank  talked  to  the 
seaman.  This  witness,  Schiano,  also  testifies  that  the  libelant  fell 
down  the  hatch  soon  after  he  got  back  and  before  there  was  any  op- 
portunity to  warn  him.  The  libelant's  son,  Frank,  is  shown  by  this 
testimony  to  have  also  known  that  the  hatch  cover  in  question  was  off 
the  hatch,  and  was  himself  called  as  a  witness.  He  testified  that  he 
himself  was  working  in  the  forward  bunker  hatch,  bossing  the  men 
who  were  shoveling  the  coal  which  was  lowered  through  the  cross- 
bunker  hatch,  and  that  he  knew  one  of  the  side  hatches  was  off  be- 
cause some  light  came  through.  He  testified  that  the  conversation  of 
which  -Schiano  spoke,  with  reference  to  interpreting  to  the  seaman 
about  taking  the  hatch  cover  off,  occurred  in  the  daytime  early,  when 
he  (Frank)  was  on  deck.     His  testimony  is  as  follows: 

"Q.  Tell  what  took  place  at  that  time?  A.  The  crew  of  the  steamship  shifted 
the  boat,  the  lifeboat,  the  big  lifeboat,  and  after  a  whUe  this  other  fellow  came 
along,  and  he  thought  there  was  not  enough  support  for  the  lifeboat  on  the 
deck,  and  he  said  that  much. 

••By  the  Court:  Q.  Wliat  did  he  say?  A.  He  said  that  the  boat  was  liable 
to  fall  over,  and  that  is  all  I  knew  about  it. 

*'Q.  What  orders  did  he  give?  A.  He  wasn't  in  a  position  to  give  orders; 
he  was  a  sailor ;  he  went  to  take  this  hatch  cover,  and  took  it  up  there. 

"By  Mr-  Klrlin:  Q.  Did  he  take  It?  A.  I  concluded  he  took  it  oflP  after  I 
went  down  because  I  know  more  light  came  In  through  that  part  of  the  hatch. 

"Q.  You  didn't  see  anybody  take  the  hatch  off  yourself?    A.  No. 

"Q.  You  didn't  have  any  talk  with  anybody  about  taking  It  ofT?    A.  No." 

Assuming  that  the  testimony  of  these  witnesses  is  correct — ^and  their 
manner  of  testifying  as  well  as  the  substance  of  their  statement  would 
seem  to  be  worthy  of  belief — it  would  seem  that  the  cover  of  the  hatch 
in  question  was  removed  without  any  orders  or  participation  on  the 
part  of  the  officers  of  the  steamship,  and  solely  at  the  instance  of  the 
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individual  who  was  called  by  these  witnesses  "a  sailor/'  whether  his 
motive  was  that  of  protecting  the  fresh  paint,  or  of  steadying  the 
pinnace  which,  to  make  room  for  the  gangway,  had  been  moved  from 
its  supports  and  was  resting  near  the  deck  house  alongside  of  the 
hatch  in  question. 

It  may  be  assumed  that  it  was  the  duty  of  the  vessel  to  furnish  a  safe 
place  for  the  stevedores  to  perform  their  work,  in  so  far  as  the  equip- 
ment and  parts  of  the  steamer  were  concerned.  It  was  also  the  duty 
of  the  steamer  to  avoid  creating  any  danger  or  being  guilty  on  the  part 
of  its  officers  or  crew  of  any  negligence  which  would  create  a  trap  or 
situation  from  which  the  stevedores  might  be  injured,  without  being 
able  to  avoid  the  risk  by  due  care  on  their  part.  It  may  also  be  as- 
sumed that  negligence  cannot  be  imputed  to  the  vessel  simply  because 
certain  hatch  covers  were  or  were  not  removed  at  the  time  the  vessel 
was  turned  over  to  the  stevedores  for  their  work.  The  stevedores 
themselves  had  the  right  and  were  expected  to  remove  such  hatches  as 
they  might  think  necessary,  or  to  put  covers  back  in  place  as  their 
work  might  require,  and  each  one  of  the  gang  of  stevedores  was  called 
tipon  to  exercise  reasonable  care  in  using  the  different  portions  of  the 
vessel  where  his  work  might  take  him.  The  stevedores  also  were 
workmen  who  assumed  the  obvious  risks  of  their  work,  and  who  must 
be  held  to  have  considerable  knowledge  and  experience  in  the  use  of 
the  hatches  and  equipment  of  such  a  steamer.  Especially  would  this 
be  true  of  the  foreman  of  the  stevedoring  gang,  who  himself  was  in 
charge  and  had  the  right  to  control  the  work  of  the  stevedores  and  the 
places  and  means  of  doing  their  work.  If  the  hatchway  had  been 
opened  by  one  of  the  stevedores,  the  ship  would  not  be  liable.  If  the 
hatchway  had  been  opened  by  a  sailor,  in  broad  daylight,  and  the  steve- 
dores with  their  foreman  had  proceeded  to  work  around  the  open 
hatchway,  they  could  not  have  held  the  ship  responsible  for  any  lack  of 
reasonable  care  on  their  part  when  so  doing. 

Hence  we  come  down  to  a  consideration  of  the  only  point  of  view 
from  which  any  liability  might  be  placed  upon  the  ship.  If  some  sailor 
or  some  officer  of  the  vessel,  in  the  absence  of  the  person  injured, 
opened  a  part  of  the  vessel,  where  reasonable  care  by  themselves  as 
to  apparent  risks  would  not  be  sufficient  to  protect  the  stevedores,  and 
no  care  was  taken  to  give  warning  or  to  call  the  danger  to  the  atten- 
tion of  any  one  who  could  take  proper  precautions  with  respect  there- 
to, then  the  ship  would  be  liable,  if  contributory  negligence  were  not 
present.  In  the  case  at  bar,  the  most  difficult  question  to  determine  is 
whether  Fortuna  was  guilty  of  contributory  negligence  or  lack  of  care 
upon  his  own  part,  in  jumping  over  or  from  the  gangway  into  a  dark 
portion  of  the  deck,  where  he  was  bound  to  know  that  hatchway  open- 
ings, would  be  unprotected  if  the  covers  had  been  removed,  even 
though  these  hatchway  covers  were  within  the  control  of  himself  and 
his  own  men.  Had  he  a  right  to  rely  upon  the  fact  that  he  himself  had 
given  no  orders,  or  that  the  work  of  which  he  was  in  charge  had  not 
progressed  to  the  point  where  the  use  of  these  particular  hatches 
might  be  necessary  or  convenient? 

If  he  were  bound  only  to  use  reasonable  care  with  respect  to  the 
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dangers  which  he  himself  had  created,  then  some  liability  might  be 
predicated  upon  the  act  of  a  sailor  in  creating  a  condition  of  danger. 

But  it  is  considered  that  this  is  too  extreme  a  doctrine  under  such 
circumstances.  This  court  is  unwilling  to  hold  that  the  libelant  exer- 
cised reasonable  care  in  attempting  to  jump  into  and  to  traverse  a  dark 
space  such  as  this  was,  with  hatchways  immediately  in  his  path,  when 
he  was  in  charge  of  the  lights,  and  was  not  compelled  to  proceed  with- 
out investigation  or  without  procuring  sufficient  light.  His  sole  re- 
liance was  based  upon  the  fact  that  the  ship  had  been  turned  over  to 
him,  and  that  he  had  not  ordered  the  hatches  in  question  removed,  and 
he  did  not  use  proper  care  for  his  own  safety. 

The  libel  will  be  dismissed. 


UNITED  STATES  T.  LIBERMAN. 

(Circuit  Court,  E.  D.  New  York.    January  20,  1910.) 

PrajxnBT  (8  6*)  —  Pbocesdino  in  Which  Oath  Was  Adhinistsbed  —  Sfeciax. 

COMMISSIONBB  APPOINTED  IN  BaNKBUPTCT  PbOCEEDINO. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  §  21a,  30  Stat.  552  (U.  S.  Comp. 
St.  1901,  p.  3430),  which  authorizes  a  court  of  bankruptcy  by  order  to  re- 
quire any  designated  person  to  be  examined  in  court.  It  may,  as  a  court  of 
equity,  appoint  a  special  commissioner  to  conduct  such  examination,  and, 
where  such  an. appointment  was  made  prior  to  adjudication  to  examine  a 
designated  witness  respecting  transfers  of  property  by  the  bankrupt,  his 
powers  were  not  suspended  by  an  order  referring  the  case  generally  to  a 
referee  after  adjudication,  and  an  indictment  for  perjury  against  the  wit- 
ness may  be  predicated  of  false  testimony  given  by  him  before  such  special 
commissioner. 

[Ed.  Note. — ^E>>r  other  cases,  see  Perjury,  C^t  Dig.  n  T-IT ;  Dec.  Dig. 
J  a*] 

Criminal  prosecution  hy  the  United  States  against  Peter  Liberman, 
On  motion  to  quash  indictment.    Overruled. 

.  William  J.  Youngs,  U.  S.  Atty.  (William  P.  Allen,  Asst.  U-  S.  Atty., 
of  counsel). 
Abram  J.  Rose,  for  defendant. 

CHATFIELD,  District  Judge*  The  defendant  has  been  indicted  by 
the  grand  jury  of  this  district  for  perjury  alleged  to  have  been  com- 
mitted by  the  giving  of  false  testimony  with  respect  to  material  mat- 
ters when  under  authorized  examination,  upon  the  26th  day  of  June, 
1908,  before  Richard  P.  Morle,  Esq.,  as  special  commissioner,  in  a 
bankruptcy  proceeding  brought  against  one  Samuel  Greenberg,  in  the 
District  Court  for  this  district,  by  the  filing  of  an  involuntary  petition 
upon  the  6th  day  of  May,  1908.  A  receiver  was  appointed  upon  the 
19th  day  of  May,  and  the  special  commissioner  designated  upon  the 
20th  day  of  May,  by  order. 

The  indictment  also  alleges  that  the  special  commissioner  was  au- 
thorized at  the  time  to  administer  an  oath,  that  the  oath  was  admin- 

*For  oUi«r  caaes  set  tame  topic  A  {  nxjubbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft'Rep'r  Indexes 
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istered,  and  that  the  examination  then  being  conducted  on  the  26th  day 
of  May  before  the  said  commissioner  was  one  in  effect  authorized  by 
law  at  the  time. 

The  language  of  the  indictment  did  not  admit  of  the  filing  of  a 
demurrer,  so  upon  being  arraigned  the  defendant  has  made  a  motion 
to  quash  upon  the  proceedings  in  the  bankruptcy  case,  as  set  forth 
by  the  indictment,  and  upon  matters  of  record  in  the  District  Court, 
of  which  this  court  can  take  judicial  notice. 

The  question  involved  has  been  argued  upon  the  merits,  and  the 
United  States  has  not  attempted  to  oppose  the  hearing  of  this  motion 
in  anticipation  of  the  trial,  inasmuch  as  no  dispute  of  facts  can  be 
made,  and  as  these  facts  are  shown  by  the  records  available  to  the 
court  without  taking  testimony. 

An  adjudication  in  the  Matter  of  Greenberg  was  had  upon  the  21st 
day  of  May,  1908,  and  on  that  day  a  general  order  of  reference  of 
the  proceedings  subsequent  to  adjudication  was  made  to  a  duly  ap- 
pointed referee  in  bankruptcy  in  this  district.  This  order  of  refer- 
ence was  delivered  to  the  referee  by  the  23d  day  of  May,  and  the  first 
meeting  of  creditors  and  the  examination  of  the  bankrupt  was  set 
down,  there  being  some  delay  over  the  filing  of  schedules,  for  the  5th 
day  of  August,  1908.  The  order  entered  upon  the  20th  day  of  May, 
appointing  a  special  commissioner  and  directing  the  exammation  of 
Liberman,  was  made  under  the  provisions  of  section  21a  of  the  bank- 
ruptcy act  (Act  July  1,  1898,  c.  541,  30  Stat.  552  [U.  S.  Comp.  St 
1901,  p.  3430]),  which  is  as  follows: 

"A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bankrupt,  or 
creditor,  by  order  require  any  designated  person.  Including  the  bankrupt  and 
his  wife,  to  appear  In  court  or  before  a  referee  or  the  judge  of  any  state  court, 
to  be  examined"  concerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose 
estate  is  In  process  of  administration  under  this  act." 

Liberman  was  designated  in  this  order  as  one  of  the  petitioning 
creditors,  who  was  alleged  in  the  affidavit  upon  which  the  order  was 
obtained  to  have  been  a  party  to  the  transfer  and  disposition  by  the 
bankrupt  of  his  property  immediately  preceding  the  filing  of  their 
petition.  It  also  appears  in  this  affidavit  that  up  to  that  time  no 
receiver  had  been  appointed  and  no  one  was  in  charge  or  protecting 
the  property  of  the  bankrupt,  and  it  seemed  to  be  necessary  to  take 
some  action  to  protect  the  estate  prior  to  the  first  meeting  of  the  cred- 
itors, which  could  not  be  held  for  some  time,  and  which  in  fact  could 
not  be  noticed  until  after  schedules  or  a  list  of  creditors  had  been 
filed.  In  this  particular  case  the  list  of  creditors  was  finally  filed  by 
intervening  creditors,  and  no  schedules  by  the  bankrupt  were  ever 
presented. 

It  has  been  sufficiently  well  settled  that,  under  the  powers  of  a  court 
of  bankruptcy  as  a  court  of  equity,  testimony  of  witnesses  can  be  taken 
before  an  officer  of  the  court,  usually  called  in  this  circuit  a  "special 
commissioner,"  to  distinguish  him  from  a  special  master  in  the  ordi- 
nary equity  case,  and  the  rules  for  the  taking  of  testimony  in  equity 
(No.  67,  etc.)  are  applicable  thereto.  In  re  Isaacson  (decided  in  this 
district  on  November  9,  1909,  and  cases  there  cited)  175  Fed.  292. 
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This  equity  practice  is  especially  authorized  by  General  Order  No. 
22  (89  Fed.  x,  32  C.  C.  A.  xxv),  adopted  by  the  Supreme  Court  of 
the  United  States  with  reference  to  bankruptcy  proceedings,  and  there 
would  seem  to  be  no  doubt  that  under  the  provisions  of  section  21a,  if 
any  designated  person,  including  the  bankrupt,  who  is  a  competent 
witness  under  the  laws  of  the  state,  is  ordered  to  appear  in  court  for 
examination,  his  examination  may  be  taken  by  a  special  commissioner 
for  the  court,  and  that  the  specisJ  commissioner  shall  have  the  power 
to  administer  an  oath.  It  is  also  evident  that  by  the  provisions  of  sec- 
tion 21a  "a  court  of  bankruptcy'*  may  at  any  time  order  such  exam- 
ination with  respect  to  the  "acts,  conduct,  or  property  of  a  bankrupt 
whose  estate  is  in  process  of  administration." 

By  section  1(7)  of  the  bankruptcy  statute,  the  word  "court"  is  de- 
fined as  meaning  "the  court  of  bankruptcy  in  which  the  proceedings 
are  pending,  and  may  include  the  referee,"  while  section  1(8)  of  the 
bankruptcy  act  provides  that  "courts  of  bankruptcy"  shall  include  the 
District  Courts  of  the  United  States,  etc.  Referees  have  jurisdiction^ 
by  section  38(4),  to  "perform  such  part  of  the  duties,  *  *  *  as 
are  by  this  act  conferred  on  courts  of  bankruptcy  and  as  shall  be  pre- 
scribed by  rules  or  orders  of  the  courts  of  bankruptcy  of  their  respec- 
tive districts,  except  as  herein  otherwise  provided." 

The  Supreme  Court  of  the  United  States  has  provided  a  form  for 
referring  a  bankruptcy  matter  to  a  referee  after  adjudication,  under 
the  provisions  of  section  22  of  the  bankruptcy  act,  and  by  General  Or- 
der No.  12  (89  Fed.  vii,  32  C.  C.  A.  xvi)  has  directed  that : 

"A  copy  of  the  order  shall  forthwith  be  sent  by  mail  to  the  referee  or  be  de- 
livered "to  him  personally  by  the  clerk  or  other  oflacer  of  the  court,  and  there- 
after all  the  proceedings,  except  such  as  are  required  by  the  act  or  by  these 
general  orders  to  be  had  before  the  Judge,  shall  be  bad  before  the  referee." 

Inasmuch  as  section  38  of  the  act  makes. the  orders  of  the  "courts 
of  bankruptcy,"  as  well  as  the  rules  of  this  court,  conclusive  upon  the 
referee,  and  inasmuch*  as  section  38(4)  excepts  the  other  provisions  of 
the  bankruptcy  statute,  it  does  not  seem  that  in  a  district  where  ap- 
plication to  the  court  is  required,  under  the  provisions  of  section  21a, 
for  the  examination  of  parties  other  than  the  bankrupt  himself  at  the 
first  meeting  of  creditors,  or  where  application  to  the  court  is  required 
for  orders  relating  to  the  disposition  of  the  property  of  the  bankrupt, 
there  could  be  any  question  that  the  general  order  of  reference  to  the 
referee  did  not  oust  the  court  of  bankruptcy,  as  distinguished  from  the 
court  (the  latter  being  for  the  ordinary;  purposes  of  the  estate  the  ref- 
eree) of  jurisdiction  to  have  at  any  time  a  witness  examined  before 
it;  that  is,  the  testimony  of  the  witnesses  taken  before  a  special  com- 
missioner, as  the  representative  of  the  court  of  bankruptcy,  in  dis- 
tinction from  the  matters  before  the  referee  at  the  first  meeting  and 
subsequent  thereto. 

The  very  purpose  of  an  examination  under  section  21a  is  to  discover 
property  of  the  bankrupt,  or  to  learn  as  to  its  whereabouts  and  as  to 
the  acts  of  the  bankrupt  with  respect  thereto;  and  if  the  bankrupt 
could  delay  such  investigation,  either  by  interposing  an  answer  and 
thus  preventing  adjudication,  or  by  delaying  the  filing  of  schedules 


Digitized  by  V:iOOQIC 


164  176  FEDERAL  BBPORTBB. 

and  the  calling  of  a  first  meeting,  the  property  in  many  cases,  at  least 
in  those  in  which  fraud  might  be  present,  would  be  lost  and  beyond  the 
reach  of  process  or  even  discovery,  and  in  such  cases  the  services  of  a 
receiver  would  be  substantially  useless,  for  no  knowledge  would  ordi- 
narily be  obtained  until  time  for  the  election  of  a  trustee,  when  what 
knowledge  might  be  acquired  would  undoubtedly  be  too  late  to  be  of 
any  service. 

The  reason  for  allowing  examination  under  section  21a  prior  to 
adjudication  is  therefore  the  same  as  the  reason  for  allowing  an  ex- 
amination subsequent  to  adjudication  and  prior  to  the  first  meeting  of 
creditors,  and  there  seems  to  be  no  reason  to  hold  that  the  court  has 
lost  all  jurisdiction  merely  by  the  reference  of  the  case  for  the  general 
purposes  of  administration  to  the  referee. 

It  must  be  held,  therefore,  that  in  the  present  case  the  order  of  May 
21st  was  within  the  jurisdiction  of  the  court,  and  that  the  examination 
of  Liberman  thereunder  was  not  only  authorized  by  statute,  but  neces- 
sary and  advisable  from  the  standpoint  of  the  case  itself. 

The  defendant's  attorney  has  cited  two  cases  in  support  of  his 
position,  of  which  some  discussion  is  necessary.  The  first  case  cited, 
viz.,  Matter  of  Abbey  Press,  134  Fed.  51,  67  C.  C.  A..  161,  decided 
merely  that  a  referee  could  order  an  examination  of  a  creditor  if  the 
referee  acted  as  the  court  in  so  doing.    The  court  there  said : 

"No  question  is  made  but  that  this  case  has  been  referred  generally  to  the 
referee  as  provided  In  section  22  of  the  act  The  referee,  therefore,  constituted 
a  court  with  all  the  powers  of  the  court  for  the  purposes  of  this  examination. 
The  contention  that  the  proceeding  was  not  pending  at  the  time  when  the  order 
was  made  is  not  well  founded.  Section  88a  of  the  act  invests  the  referees  with 
Jurisdiction  to  consider  all  petitions  referred  to  them  and  to  make  the  adjudi- 
cation, etc.  And  thereafter,  under  General  Order  No.  12,  all  the  proceedings, 
except  those  enumerated  above,  are  to  be  had  before  the  referee." 

This  does  not  control  the  present  case  as  to  an  examination  ordered 
by  the  District  Court  before  reference  nor  (under  the  rules  and  prac- 
tice of  this  district)  at  any  time  during  the  proceedings. 

In  the  Matter  of  Ruos  (D.  C.)  164  Fed.  749,  in  the  Eastern  district 
of  Pennsylvania,  a  great  part  of  the  opinion  is  devoted  to  the  dis- 
cussion of  using  testimony  taken  in  a  bankruptcy  case,  before  a  special 
referee  appointed  before  adjudication  under  clause  9  of  section  7  of 
the  statute,  which  requires  the  bankrupt,  at  the  first  meeting  of  cred- 
itors and  at  such  other  times  as  the  court  may  order,  to  submit  to  an 
examination ;  and  it  appears  from  the  statement  of  facts  in  the  case 
that  this  particular  examination  before  the  special  referee  was  con- 
tinued long  after  the  general  order  of  reference  and  the  first  meeting 
of  creditors. 

Such  a  proceeding  could  not  be  approved,  but  the  court  held  only  that 
it  should  not  use  such  testimony  as  if  taken  upon  a  formal  motion  to 
compel  the  turning  over  of  property.  The  case  does  not  determine 
when  perjury  could  or  could  not  be  committed. 

In  this  district,  as  in  every  other,  it  would  seem  that  the  reference  of 
the  matter  to  the  referee  for  a  first  meeting,  at  which  the  bankrupt  is 
required  by  law  to  appear  and  submit  to  examination,  should  neces- 
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sarily  prevent  the  holding  of  another  examination  of  the  same  sort 
throughout  a  similar  period,  at  a  double  expense  to  the  bankrupt  es- 
tate. But  it  is  another  thing;  to  say  that,  if  the  bankrupt  were  ordered 
to  appear  for  such  examination  (at  least  prior  to  the  day  when  he  was 
subjected  to  a  double  examination  by  the  coming  on  of  the  first  meet- 
ing of  creditors),  he  could  plead  that  the  court  of  bankruptcy  had  no 
jurisdiction  to  order  his  examination  for  a  special  purpose,  under 
section  21a  of  the  statute.  And  much  more  would  it  seem  that  if  the 
bankrupt  or  a  creditor  appeared  prior  to  the  first  meeting  of  creditors 
and  at  an  examination  before  a  special  referee,  special  commissioner, 
or  special  master,  consented  to  be  sworn  and  did  not  refuse  to  testify, 
that  he  could  then  object  to  the  authority  of  the  court  in  requiring  his 
examination,  because  he  had  testified  falsely  on  such  examination. 
But  still  less  is  there  any  reason  for  third  parties  to  claim  that  the  ap- 
pointment of  the  referee  and  provision  for  the  examination  of  the 
bankrupt  at  the  first  meeting  of  creditors  is  a  ground  for  their  claim- 
ing that  the  false  testimony  is  not  perjury,  upon  the  theory  that  the 
court  of  bankruptcjr  did  not  have  jurisdiction  to  order  their  testimony 
before  itself — that  is,  its  officer — under  the  equity  rules. 
The  indictment  will  be  sustained,  and  the  motion  to  quash  denied. 


UNITED  STATES  V.  BROD. 
(Clrcalt  Court,  N,  D.  Georgia.    January  27,  1910J 

1.  Barkbuptot  (i  242*>— Pboseodtion  of  Bankbupt  fob  Pebjubt— Testimont 

Given  on  EIxamination. 

The  Immtmity  given  by  Bankr.  Act  July  1,  1808»  c.  541,  §  7a  (9),  SO  Stat 
548  (U.  S.  Comp.  St.  1901,  p.  3425),  whieh  provides  that  no  testimony 
given  by  a  bankrupt  on  his  examination  concerning  the  conduct  of  his 
business,  eta,  *'shall  be  offered  in  evidence  against  him  in  any  criminal 
proceeding**  extends  only  to  criminal  proceedings  based  on  matters  relat- 
ing to. which  he  testified,  and  does  not  protect  him  from  the  use  of  his  tes- 
timony in  support  of  a  charge  of  perjury  committed  In  the  bankruptcy  pro* 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec  Dig.  §  242.^ 

2.  BANKBXTFTcnr  (I  242*)  —  Pbosecution  of  Bankbxtft  fob  Pebjubt  —  Plead- 

INOB. 

Rev.  St  I  S60  (U.  S.  Comp.  St.  1901,  p.  661),  providing  that  ''no  pleading 
of  a  party  •  •  •  shall  be  given  in  evidence  or  in  any  manner  used 
«galn»t  him  •  •  •  in  any  criminal  proceeding ;  provided  that  this  im- 
munity shaU  not  exempt  any  party  or  v^ltness  from  prosecution  for  per- 
jury committed  in  •  ♦  *  testifying,"  does  not  render  it  unlawful  to 
use  the  pleadings  in  a  bankruptcy  proceeding,  such  as  the  petition,  sched- 
ules, etc.,  before  a  grand  Jury  in  an  investigation  of  the  charge  that  he 
committed  perjury  in  his  testimony  before  a  special  master  on  an  applica- 
tion for  his  discharge,  for  the  purpose  of  showing  the  pendency  of  the 
proceeding,  and  that  the  matter  in  which  he  testified  was  properly  before 
the  master. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  242.^] 
•For  othor  cmm  ■••  Mune  toplo  A  i  KUtamm  in  Deo.  ib  Am.  Digs.  1907  to  dat«,  ib  Kept  IndtsM 
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Prosecution  by  the  United  States  against  A.  E.  Bred.  On  plea  in 
abatement  and  motion  to  quash  indictment.     Overruled. 

F.  C.  Tate,  U.  S.  Atty.,  and  Jno.  W.  Henley,  Asst.  U.  S.  Atty. 
Dodd  &  Dodd  and  Reuben  R.  Arnold,  for  defendant. 

NEWMAN,  District  Judge.  The  defendant  in  this  case  was  in- 
dicted by  the  grand  jury  at  the  March  term,  1909.  The  indictment 
charges  that  the  defendant  Brod  **did  on  the  27th  day  of  November, 
in  the  year  1908,  in  the  said  district  and  within  the  jurisdiction  of 
said  court,  then  and  there  unlawfully,  willfully,  knowingly  and  fraud- 
ulently, while  a  bankrupt,  make  a  false  oath  in  and  in  relation  to  a 
proceeding  in  bankruptcy/'  The  false  oath  charged  is  that  Brod  made 
application  for  discharge,  and,  objections  being  filed  thereto,  the  issue 
made  by  the  application  for  discharge  and  the  objections  was  referred 
to  a  special  master,  and  that  Brod,  while  testifying  on  oath  before  the 
master  in  the  investigation  of  said  matter,  did  falsely  testify  to  the 
following,  to  wit: 

**I  did  not,  in  the  months  of  November  and  December,  1907,  send  by  Lindsey 
Maxey  four  trunks  full  of  my  goods,  tied  up  with  ropes  bought  from  A.  W. 
Stufobs,  to  be  shipped  over  the  Central  of  Georgia  Railway.  I  did  not  send  to 
the  Atlanta  &  West  Point  Railroad  by  Lindsey  Maxey  two  trunks  full  of  my 
goods.  I  did  not  have  Elbert  Walker  carry  from  the  rear  door  of  my  place 
to  the  Central  depot  four  trunks  loaded  with  my  goods,  during  the  month  of 
January,  190a  I  did  not  conceal  any  goods  at  all  from  my  trustee  in  bank- 
ruptcy. After  I  went  into  bankruptcy,  I  did  not  have  in  my  possession  or  con- 
trol any  merchandise,  shoes,  boots,  hats,  coats,  cloaks,  ribbons,  or  goods  which 
I  concealed  from  my  trustee  in  bankruptcy.  I  turned  over  everything  I  had — 
all  my  goods  and  possessions — to  the  trustee,  except  what  was  set  aside  as  a 
homestead.  I  never  hauled  any  trunks  from  the  store  at  all,  that  I  didn't  sell 
to  parties.  I  don't  know  anything  about  goods  going  out  unless  I  was  not  there, 
and  somebody  stole  it.    I  don't  know  anything  about  it." 

Then  follows  the  charge  in  the  indictment  falsifying,  according  to 
the  usual  practice,  the  statements  so  made  by  Brod. 

The  plea  in  abatement  and  motion  to  quash  is  as  follows,  signed  by 
counsel  and  sworn  to  by  A.  E.  Brod : 

"And  now  comes  the  defendant,  A.  E.  Brod,  and  before  arraignment  and 
plea  in  said  case,  files  this  his  plea  in  abatement  and  motion  to  quash  the  in- 
dictment, and  for  ground  thereof  says:  First.  The  said  indictment  was  found 
upon  alleged  testimony  given  by  this  defendant  in  relation  to  a  proceeding  in 
bankruptcy  on  the  27th  day  of  November,  1908,  and  the  same  was  in  violation 
of  section  7,  subsection  9,  of  the  Bankruptcy  Act  of  189S,  which  provides  as 
follows:  'The  bankrupt  shall,  when  present  at  the  first  meeting  of  his  credit- 
ors and  at  such  other  times  as  the  court  shall  order,  submit  to  an  examination 
concerning  the  conducting  of  his  business,  the  cause  of  his  bankruptcy,  his 
dealings  with  his  creditors  and  other  persons,  the  amount,  kind  and  where- 
abouts of  his  property,  and  in  addition,  all  matters  which  may  affect  the  ad- 
ministration and  settlement  of  his  estate ;  but  no  testimony  given  by  him  shall 
be  offered  in  evidence  against  him  in  any  criminal  proceeding.'  This  defend- 
ant shows  that,  had  not  the  government  offered  the  testimony  given  by  this 
defendant' in  the  above  proceeding  against  him  before  the  grand  jury,  no  in- 
dictment would  or  could  have  been  found ;  and  the  indictment  being  based  upon 
this  illegal  evidence,  is  itself  illegal;  and  this  defendant  says  that  the  same 
should  be  quashed.  Second.  That  the  testimony  used  before  the  grand  jury 
upon  which  said  indictment  was  found,  contains  a  verbatim  report  of  the  tes- 
timony of  the  bankrupt  given  in  his  bankruptcy  proceeding  on  a  former  occa- 
sion some  six  months  previously,  to  wit,  on  March  20,  1908.    That  this  use  of 
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the  testimony  before  the  grand  jury  was  In  contravention  of  law,  and  expressly 
prohibited  by  section  7,  subsection  9,  of  the  Bankruptcy  Act,  and  by  section 
860,  Revised  Statutes;  and  therefore  said  indictment  should  be  quashed. 
Third.  That  said  indictment  was  found  by  using  before  the  grand  jury,  as  evi- 
dence, the  petition  in  bankruptcy  filed  by  said  defendant,  the  schedule  thereto 
attached,  and  the  oaths  of  the  defendant  made  to  such  petition  in  bankruptcy 
and  schedules;  also,  the  application  for  discharge.  That  the  oaths  made  to 
such  petition  and  schedules  are  required  and  demanded  by  the  terms  of  the 
bankrupt  law  (section  7.  subsection  8,  of  the  Act  of  Congress  of  1898,  relating 
to  bankruptcy).  And  by  the  terms  of  section  7,  subsection  9,  of  said  act,  the 
bankrupt  is  guaranteed  immunity  from  the  use  In  evidence  of  such  testimony 
or  oaths  in  any  criminal  proceeding.  That  the  use  in  evidence  before  the  grand 
jury  of  such  petition  and  schedules  wa&  contrary  to  law,  and  expressly  prohib- 
ited by  said  section  of  the  bankruptcy  act.  That  it  appears  in  the  face  of  said 
Indictment  that  there  was  used  in  evidence  before  the  grand  jury  the  pleadings 
obtained  from  this  defendant  In  a  judicial  proceeding,  to  wit,  the  petition  in 
bankruptcy  and  the  schedules  thereto  attached  and  the  bankrupt's  application 
for  a  discharge.  That  the  use  of  such  pleadings  is  unauthorized,  illegal,  and 
prohibited  by  law.  That  the  bankrupt  is  protected  from  the  use  in  evidence 
of  any  and  all  such  pleadings,  under  section  860  of  the  Revised  Statutes,  which 
reads  as  follows:  'No  pleading  of  a  party,  nor  any  discovery  or  evidence  ob- 
tained from  a  party  or  witness  by  means  of  a  judicial  proceeding  in  this  or 
any  foreign  country,  shall  be  given  in  evidence,  or  in  any  manner  used  against 
him  or  his  property  or  estate,  in  any  court  of  the  United  States,  in  any  criminal 
proceeding,  or  for  the  enforcement  of  any  penalty  or  forfeiture:  Provided, 
that  this  section  shall  not  exempt  any  party  or  witness  from  prosecution  and 
punishment  for  perjury  committed  in  discovering  or  testifying  as  aforesaid.' 
Wherefore  defendant  prays  that  this  his  plea  and  motion  be  sustained,  and 
that  said  indictment  be  dismissed." 

The  plea  in  abatement  was  traversed  by  the  United  States,  and 
thereupon  the  United  States  Attorney  and  coynsel  for  defendant  en- 
tered into  the  following  stipulation  and  agreement  as  to  the  facts  to  be 
considered  in  passing  upon  the  plea  in  abatemeht  and  motion  to  quash : 

"It  is  stipulated  and  agreed  by  and  between  counsel  for  the  defendant,  A. 
B.  Brod,  and  counsel  for  the  United  States  that  the  issues  and  questions  raised 
by  the  plea  in  abatement  and  motion  to  quash  and  the  traverse  thereto  in  this 
case  be  submitted  to  the  court  for  determination  without  the  intervention  of  a 
jury  upon  the  Indictment  and  the  following  agreed  statement  of  facts,  to  wit: 
It  is  agreed  that  In  addition  to  the  parol  evidence  submitted  to  and  considered 
by  the  grand  jury  in  this  case,  the  following  documentary  evidence  was  also 
introduced  and  used  before  that  body,  to  wit:  *(1)  The  voluntary  petition  and 
schedules  of  personal  property,  B  (2)  and  B  (3)  of  A.  E.  Brod,  the  bankrupt, 
attached  to  the  petition,  together  with  the  verification  and  entry  of  filing 
thereof.  (2)  The  order  of  adjudication  of  bankruptcy  of  A.  E.  Brod  on  his 
voluntary  petition  together  with  the  entries  of  filing  thereof.  (3)  The  petition 
of  A.  E.  Brod,  the  bankrupt,  for  discharge  and  the  entry  of  filing  thereof.  (4) 
The  original  and  amended  objections  of  J.  K.  Orr  Shoe  CJompany  et  al.  to  the 
discharge  of  A.  E.  Brod,  the  bankrupt,  together  with  the  entry  of  filing  thereof. 
(5)  The  order  of  court  referring  to  R.  O.  Jones,  a  referee  in  bankruptcy,  as 
special  master,  the  issue  made  by  the  objections  to  the  discharge  of  the  bank- 
rupt, A.  B.  Brod.'  '* 

The  first  question,  it  will  be  apparent,  is  whether  or  not  the  testimony 
of  the  bankrupt,  given  before  the  special  master,  could  be  used  in  evi- 
dence against  him.  Section  7,  par.  9,  of  the  Bankruptcy  Act  of  1898 
(Act  July  1, 1898,  c.  541,  30  Stat.  648  [U.  S.  Comp.  St.  1901,  p.  3425]), 
provides  that  the  bankrupt  shall,  "when  present  at  the  first  meeting  of 
his  creditors  and  at  such  other  times  as  the  court  shall  order,  submit 
to  an  examination  concerning  the  conducting  of  his  business,  the  cause 
of  his  bankruptcy,  his  dealings  with  his  creditors  and  other  persons. 
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the  amount,  kind,  and  whereabouts  of  his  property,  and,  in  addition, 
all  matters  which  may  affect  the  administration  and  settlement  of  his 
estate;  but  no  testimony  given  by  him  shall  be  offered  in  evidence 
against  him  in  any  criminal  proceeding." 

The  contention  here  is  that  the  putting  in  evidence  before  the  grand 
jury  of  what  he  testified  to  before  the  special  master  was  violative  of 
this  last  provision  of  the  bankruptcy  act ;  that  is,  giving  in  evidence 
before  the  grand  jury  what  he  stated  before  the  special  master,  as  set 
out  in  the  bill  of  indictment.  Section  29  of  the  bankhiptcy  act  pro- 
vides : 

**A  person  shall  be  punishable  by  Imprisonment  for  a  period  of  not  exceed- 
ing two  years,  upon  conviction  of  the  offense  of  having  knowingly  and  fraud- 
ulently *  *  *  (2)  made  a  false  oath  or  account  in  relation  to  any  proceeding 
in  bankruptcy." 

While  the  act  provides,  therefore,  for  the  punishment  of  a  bankrupt 
who  has  made  a  false  oath  in  relation  .to  any  proceeding  in  bankruptcy, 
at  the  same  time  it  provides  that  no  testimony  given  by  him  shall  be 
offered  in  evidence  against  him  in  any  criminal  proceeding.  The  ques- 
tion thus  made  has  been  before  the  courts.  The  first  case  important  to 
notice  is  Edelstein  v.  United  States,  149  Fed.  636,  79  C.  C.  A.  328,  9 
L.  R.  A.  (N.  S.)  236.  This  decision  was  by  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit.  The  majority  of  the  court.  Circuit  Judges 
Van  Devanter  and  Adams,  decided  the  testimony  was  admissible; 
Judge  Philips  dissenting.  The  fourth,  fifth,  and  sixth  headnotes  of 
the  opinion  give,  I  think,  substantially  what  was  decided  in  the  case  by 
a  majority  of  the  court..  They  are  as  follows : 
"4.  Bankruptcy — Defenses — ^*'False  Oath" — Statutes — Construction. 

"Bankr.  Act  July  1,  1898,  c.  541,  §  20,  30  Stat  554  (U.  S.  Comp.  St  1901,  p. 
3433),  provides  that  a  person  shall  be  punished  by  imprisonment  on  conviction 
of  having  knowingly  and  fraudulently  made  a  false  oath  or  account  in  or  in 
relation  to  any  proceeding  in  bankruptcy,  and  Act  July  1,  1898»  c  541,  §  2, 
subd.  12^  30  Stat  546  (U.  S.  Comp.  St  1901,  p.  3421),  imposes  the  duty  to  dis- 
charge or  refuse  to  discharge  bankrupts  on  courts  of  bankruptcy  as  one  of  the 
•bankruptcy  proceedings.*  Act  July  1, 1898,  c.  541,  |  30, 30  Stat.  554  (U.  S.  Comp. 
St  1901,  p.  3434),  authorizes  the  Supreme  Court  of  the  United  States  to  pre- 
scribe all  necessary  rules,  forms,  and  orders  for  carrying  the  act  Into  effect,  pur- 
suant to  which  General  Order  No.  12  [89  Fed.  vii,  32  C.  C^  A.  zri]  was  adopted, 
declaring  that  applications  for  a  discharge  shall  be  heard  and  decided  by  the 
Judge,  with  authority  to  refer  the  application  or  any  specified  issue  to  a  referee 
to  ascertain  and  report  the  facts.  Held,  that  the  term  'false  oath'  was  not 
limited  to  the  examination  of  the  bankrupt,  authorized  by  Act  July  1,  1898^  c 
541,  S  7,  subd.  9,  30  Stat.  548  (U.  S.  Comp.  St  1901,  p.  3425),  nor  to  false  swear- 
ing in  connection  with  the  bankrupt's  schedules,  but  related  to  any  proceeding 
In  bankruptcy,  including  the  examination  of  the  bankrupt  before  a  referee  on 
an  investigation  of  specifications  filed  against  his  discharge. 
**6.  Witnesses — Bankruptcy  Proceedings — Immunity — ^Extent  of. 

"Bankr.  Act  July  1,  1898,  c.  541,  §  7,  subd.  9,  30  Stat  548  (U.  S.  Comp.  St 
1901,  p.  3425),  provides  for  the  examination  of  a  bankrupt  at  the  instance  of 
his  creditors,  and  declares  that  no  testimony  given  by  him  shall  be  ofTf'red  in 
evidence  against  him  in  any  criminal  proceeding.  Held,  that  the  examination 
contemplated  by  such  section  relates  to  past  transactions ;  that  the  words  'in 
any  criminal  proceeding*  are  limited  to  proceedings  arising  out  of  the  conduct 
of  the  bankrupt's  business,  the  disposition  of  his  property,  etc. ;  that  the  im- 
munity provided  for  is  limited  to  protecting  the  bankrupt  from  the  use  of  his 
evidence  In  such  criminal  proceedings  as  arise  out  of  the  conduct  of  his  busi- 
ness or  the  disposition  of  his  property,  etc,  and  does  not  protect  him  from  pros- 
ecution for  false  swearing  in  giving  his  evidence. 
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"9.  Same. 

"Section  7,  Bubd.  9,  snpra,  does  not  grant  immunity  to  the  bankrupt  from 
prosecution  for  testifying  falsely  In  a  proceeding  to  Investigate  the  truth  of 
specifications  filed  against  his  discharge." 

The  judgment  of  conviction  in  the  court  below  against  Edelstein  was 
afHrmed.  There  was  an  application  for  certiorari  in  the  case  and  the 
same  was  denied  by  the  Supreme  Court  (206  U.  S.  643,  27  Sup.  Ct. 
791,  61  L.  Eid.  922).  The  same  question  came  subsequently  before  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit,  in  Wechsler  v.  United 
States,  168  Fed.  679,  86  G.  C.  A.  37.  So  much  of  the  opinion,  by  Cir- 
cuit Judge  Lacombe,  in  that  case  as  would  be  material  here  is  as  fol- 
lows: 

•The  bankruptcy  act  of  July  1,  1898  (30  Stat.  648,  c.  641.  §  7  [U.  S.  CJomp. 
St.  1901,  p.  8424]),  requires  the  tiankrupt  to  submit  to  an  examination  under 
oath  as  to  various  matters  specified  therein,  with  the  proviso  that  'no  testimony 
given  by  him  shall  be  offered  in  evidence  against  him  In  any  criminal  proceed- 
ing.' It  is  contended  that  the  immunity  thus  accorded  In  broad,  unqualified 
language  should  apply  to  prosecution  for  falsely  testifying  upon  such  examina- 
tion; and  it  is  suggested  that  the  section  quoted  from  does  not  contain  the 
quaUfication  found  in  section  860,  Rev.  St  U.  S.  (U.  S.  Oomp.  St  1901,  p.  661) 
(and  in  other  federal  statutes),  that  the  immunity  provision  *shall  not  exempt 
any  •  •  •  witness  from  prosecution  and  punishment  for  perjury  com- 
mitted In  *  *  *  testifying  as  aforesaid.'  Plaintiff  in  error  cites  in  sup- 
port of  his  contention  the  opinion  of  Judge  Hanford  in  U.  S.  v.  Simon  (D.  C.) 
146  Fed.  89,  and  the  dissenting  opinion  of  Judge  Philips  in  Edelstein  v.  U.  S., 
149  Fed.  636,  79  C.  C.  A.  828^  9  L.  B.  A.  (N.  S.)  236,  which  are  directly  in  point 
and  fully  sustain  his  contention.  He  also  cites  dicta  in  Re  Marx  (D.  G.)  102 
Fed.  676,  and  in  Re  Logan  (D.  O)  102  Fed.  876,  in  Re  Leslie  (D.  C.)  119  Fed. 
406,  in  Re  Dow's  Estate  (D.  C.)  105  Fed.  889,  and  in  Re  Gaylord,  112  Fed.  668, 
50  O.  C.  A.  416.  On  the  other  hand,  the  provision  quoted  was  held  not  to  give 
immunity  from  prosecution  for  giving  false  testimony  upon  an  examination 
under  the  bankrupt  act  In  a  well-considered  opinion  concurred  in  by  a  majority 
of  the  court  in  Edelstein  v.  U.  S.,  149  Fed.  636,  79  O.  a  A.  828,  9  L.  B.  A.  (N. 
S.)  236  (a  C.  A.,  Eighth  Circuit);  and  an  application  for  certiorari  in  that 
cause  was  refused  by  the  Supreme  Court  (205  U.  S.  543,  27  Sup.  Ct  791,  51  L. 
Ed.  922).  Whatever  might  be  our  conclusions  were  the  question  presented  as  a 
novel  one,  we  are  clearly  of  the  opinion  that  we  should  follow  the  construction 
adopted  in  the  Eighth  Circuit  and  left  undisturbed  by  the  Supreme  Court,  so 
that  in  a  matter  of  so  much  importance  the  decisions  of  the  federal  courts  in 
the  different  circuits  may  be  uniform." 

These  two  decisions  of  the  Circuit  Court  of  Appeals,  in  the  first  of 
which  an  application  for  certiorari  was  denied  by  the  Supreme  Court, 
must  be  taken  as  conclusive  of  the  case  made  here  and  controlling 
against  the  defendant. 

The  next  question  made  is  the  use  in  evidence  before  the  grand  jury 
of  the  pleadings  in  the  bankruptcy  proceedings  as  set  out  in  the  stip- 
ulation given  above.  The  immunity  claimed  against  the  use  of  the 
petition,  schedules,  etc.,  in  the  bankruptcy  proceeding  is  under  section 
860  of  the  Revised  Statutes,  set  out  in  the  plea  in  abatement  above. 
The  pleadings  (and  they  have  been  determined  to  be  such — ^Johnson 
V.  U.  S.,  163  Fed.  30,  89  C.  C.  A.  508)  did  not  and  could  not  contain 
anything  to  sustain  the  special  charge  made  against  Brod  in  the  indict- 
ment. The  charge  was  that  he  swore  falsely- before  the  special  master 
in  reference  to  his  property  and  the  disposition  of  his  property  just  be- 
fore the  bankruptcy  proceeding  was  begun.     The  only  purpose  of 
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offering  the  bankruptcy  proceedings,  petition,  and  schedules,  applica- 
tion for  discharge,  objections  to  the  same  and  order  of  the  court,  must 
have  been  to  show  that  there  was  a  bankruptcy  proceeding  and  that  the 
matter  in  which  the  false  testimony  was  alleged  to  have  been  given  was 
properly  before  the  special  master  at  the  time  Brod  testified.  In  John- 
son V.  U.  S.,  supra,  which  is  relied  upon  by  the  defendant  here,  the 
plaintiff  in  error  was  indicted  for  concealing  from  the  trustee  of  his 
estate  in  bankruptcy,  property  belonging  to  the  estate.  It  is  manifest 
from  an  examination  of  the  opinion  of  Mr.  Justice  Holmes,  who  pre- 
sided and  delivered  the  opinion  in  the  Circuit  Court  of  Appeals  in  that 
case,  that  the  main  reason  why  the  schedules  of  the  bankrupt  were 
deemed  improper  evidence  there  was  that  they  themselves  contained 
evidence  against  the  defendant ;  that  is,  they  showed  certain  property, 
which  it  was  claimed  the  bankrupt  had.  withheld  and  concealed  from 
the  trustee,  was  not  embraced  in  his  schedules,  and  tended  thereby  to 
convict  him  of  the  specific  offense  with  which  he  was  charged.  This 
,  would  make  the  schedules  distinct  and  positive  evidence  against  him 
as  to  the  very  matter  on  which  he  was  being  tried.  Here  the  defend- 
ant is  indicted  for  false  swearing  or  perjury  in  testimony  given  before 
the  master,  on  a  reference  as  to  his  right  to  a  discharge  j  and  the  only 
possible  use  of  the  papers  put  in  evidence  was  to  show  that  such  a 
case  was  pending  and  that  the  issue  in  it,  as  to  the  right  to  a  discharge, 
was  referred,  as  charged  in  the  indictment. 

By  section  860  "No  pleading  of  a  party  *  *  *  shall  be  given  in 
evidence  or  in  any  manner  used  against  him  *  *  *  in  any  court 
of  the  United  States  in  any  criminal  proceeding:  Provided  that  this 
immunity  shall  not  exempt  any  party  or  witness  from  prosecution  for 
perjury  committed  in  *  *  *  testifying."  The  reverse  of  the  prop- 
osition is,  construing  this  section,  that  pleadings  may  be  used  against  a 
party  when  he  is  indicted  for  perjury.  In  other  words,  where  a  party 
or  witness  is  indicted  for  perjury,  the  immunity  granted  by  this  section 
of  the  statutes  is  not  operative.  Unless  this  construction  be  given,  it 
would  be  rare  indeed  that  any  one  could  be  convicted  of  perjury,  how- 
ever false  their  testimony  might  have  been.  It  is  necessary,  of  course, 
to  show  that  a  case  was  pending  and  that  an  issue  was  made  in  the 
case,  which  made  the  testimony  material. 

The  conclusion  is  that  there  was  nothing  improper  or  illegal  in  put- 
ting these  papers  in  evidence  before  the  grand  jury,  and  there  being  no 
merit,  as  stated,  in  the  contention  that  the  evidence  of  Brod  before  the 
master  should  not  have  been  put  before  the  grand  jury,  the  result  is 
that  the  plea  in  abatement  and  motion  to  quash  must  be  overruled  and 
denied.    An  order  may  be  entered  to  that  effect. 
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a-HE  PROTECTOR. 
(IMstrlct  Court,  E.  D.  South  Carolina.    December  3,  1909.) 

COLLISTON  (I  122*)^-M00RED  AND  MOVINO  VBSSEIi— PBESTTMPTION   OF  FAULT. 

•  Where  a  lighter,  engaged  in  raising  a  tug  which  had  sunk  at  a  wharf, 
and  to  which  one  end  of  a  line  passed  under  the  tug  was  made  fast,  was 
so  placed  as  to  be  in  the  way  of  vessels  brought  to  the  wharf,  and  two 
tugs,  employed  to  dock  a  schooner,  shoved  her  against  the  lighter,  caus- 
ing the  sunken  tug,  which  had  been  partly  raised,  to  drop  back,  the  hap- 
pening of  the  accident  under  such  circumstances  was  not  of  itself  evidence 
•  of  fault  on  the  part  of  the  tugs;  and,  in  the  absence  of  evidence  that 
they  failed  to  exercise  ordinary  care  and  skill,  they  cannot  be  held  lia- 
ble therefor. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent.  Dig.  §  257 ;   Dec  Dig. 
S  122.*] 

In  Admiralty.  Suit  by  C.  H.  Yaeger,  as  owner  of  the  steam  tug 
Buck,  against  the  steam  tug  Protector.    Decree  for  respondent. 

Nathans  &  Sinkler  and  G.  H.  Momeier,  for  libelant 
Mitchell  &  Smith,  for  respondent. 

BRAWLEY,  District  Judge.  The  libel  is  for  damages  inflicted 
upon  the  steam  tug  Buck  by  the  steam  tug  Protector  during  the  prog- 
ress of  operations  for  the  raising  of  the  Buck,  which  had  been  sunk  at 
Johnson's  Wharf  in  the  port  of  Charleston.  The  Buck,  a  small  steam 
tug,  of  which  Messrs.  Dingle  and  Webb  were  owners  since  the  year 
1902,  was  sunk  at  Johnson's  Wharf  in  January,  1909.  She  had  been 
bought  for  $1,750  in  the  year  first  mentioned,  and  her  life  had  not  been 
a  successful  one;  the  testimony  showing  that  she  had  been  sunk  six 
or  seven  times.  The  testimony  shows  that  her  owners,  after  inquiry 
as  to  the  cost  of  raising  her,  concluded  that  her  value  when  raised 
would  not  repay  the  expense  incurred,  and  practically  abandoned  her, 
selling  her  as  she  lay,  about  the  end  of  August,  to  C.  H.  Yaeger  for  the 
nominal  sum  of  $5.  Men  of  large  experience  and  reliable  have  testi- 
fied that  in  her  then  condition  she  had  no  value  whatever ;  but  the  li- 
belant, who  had  had  some  experience  as  a  diver  and  some  as  a  prize 
fighter,  evidently  was  of  opinion  that  the,  raising  of  her  would  be  a 
successful  speculation.  The  weight  of  the  testimony  is  that  the  spec- 
ulation could  not  in  any  event  have  been  a  successful  one.  The  Buck 
was  about  12  years  old,  had  been  lightly  built  of  wood,  had  been  re- 
peatedly sunk,  and  that  bad  luck  which  sometimes  attends  even  things 
inanimate  had  pursued  her. 

C*  H.  Yaeger  and  his  associates  obtained  a  lighter,  and  about  Sep- 
tember 4th  went  down  and  made  an  examination  of  the  condition  of 
the  boat,  which  was  buried  in  the  mud.  He  was  unable  to  pass  a  chain 
under  the  keel  or  under  the  shaft,  and  a  chain  was  passed  underneath 
the  counter  forward  of  the  rudder  shoe,  fastened  at  one  end  to  the  port 
bits  of  the  lighter,  and  at  the  other  end  to  the  wharf.  The  testimony 
is  that  the  counter  had  little  strength,  and  was  easily  liable  to  be  torn 
oflF,  and  obviously  the  safer  method  of  raising  her  would  have  been  to 
pass  the  chain  under  the  keel.    The  Buck  had  been  lifted  a  little  by 

•For  other  cmm  lee  lame  topic  &  {  numbrh  In  Doc.  ib  Am.  Digs.  1907  to  date,  ib  Rep'r  Indexes 
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September  8th,  and  was  partially  suspended  between  the  wharf  and 
lighter,  when  the  owner  of  the  wharf  employed  the  tug  Protector  to 
dock  the  schooner  Bayard  Barns,  laden  with  coal  destined  for  his 
wharf.  The  position  of  the  lighter,  near  the  end  of  the  wharf,  was  a 
serious  obstruction  to  the  dockmg  of  the  schooner,  and  Capt.  Igo^  the 
master  of  the  Protector,  was  reluctant  to  undertake  it,  with  prophetic 
ken  foreseeing  that,  if  any  accident  occurred  to  the  lighter  in  the  pro- 
cess of  dockmg  the  schooner,  he  would  be  held  responsible.  The 
owner  of  the  wharf  thereupon  agreed,  as  a.n  extra  precaution  against 
such  contingency,  to  employ  another  tug  to  assist  in  the  operation,  and 
the  tug  Waban  was  employed.  In  the  process  of  docking  the  schooner, 
she  was  shoved  against  the  lighter,  moving  her  a  few  feet.  The  touch 
seemed  to  have  been  a  slight  one,  causing  no  damage  to  the  lighter  or 
to  the  schooner;  but  the  lines  holding  up  the  Buck  were  dislodged,  and 
she  fell  back  into  the  mud. 

No  testimony  was  offered  by  the  libelant  tending  to  show  any  spe- 
cific negligence  or  want  of  skill  on  the  part  of  the  tugs  engaged  in  the 
docking  of  the  Bayard  Bams,  and  the  case  for  the  libelant  rests  upon 
the  doctrine  that,  when  a  vessel  moored  is  struck  by  a  moving  vessel, 
this  is  prima  facie  evidence  of  negligence  on  the  part  of  the  moving 
vessel.  As  a  general  proposition  ttiis  is  sound ;  but  I  do  not  conceive 
it  applicable  in  the  peculiar  circumstances  of  this  case.  The  act  of 
Congress  of  March  3,  1899  (30  Stat.  1152,  c.  426,  §  16  [U.  S.  Comp. 
St.  1901,  p.  3543]),  makes  it  unlawful  to  tie  up  or  anchor  craft  in 
navigable  channels  so  as  to  obstruct  the  passage  of  other  craft;  and 
while  I  do  not  hold  that  the  lighter  was  unlawfully  where  she  was,  yet 
it  is  obvious  that  she  was  an  obstruction  to  free  navigation.  The 
schooner  Bayard  Barns,  consigned  to  Johnson's  Wharf,  had  the  right 
to  go  there;  and  if  the  tugs  Protector  and  Waban  were  managed  with 
ordinary  skill  and  prudence,  and  in  the  operation  of  docking  an  acci- 
dent occurred,  the  mere  fact  of  the  accident  cannot  of  itself  be  im- 
puted as  a  fault. 

Some  of  the  remarks  of  Judge  Brown  in  the  case  of  The  Alfred 
(D.  C.)  69  Fed.  795,  seem  applicable.  In  that  case  a  derrick,  anchored 
in  the  channel  of  the  East  River  under  a  permit  from  the  Secretary  of 
the  Treasury,  and  occupied  in  raising  a  sunken  vessel,  was  damaged 
by  steam  tugs.  It  was  held  that  the  raising  of  sunken  vessels  was 
legitimate  and  lawful,  and  that  her  position  in  the  channel  way,  though 
lawful,  added  greatly  to  the  difficulties  of  navigation  by  other  vessels, 
and  the  court  says: 

'*Th086  vessels  were  doubtless  required  to  use  skill  and  diligeDce  to  avoid 
the  derrick  and  each  other;  but  they  were  not  otherwise  answerable  for  the 
results,  and  In  determining  whether  skill  and  diligence  have  been  exercised 
the  mere  fact  of  collision  with  the  derrick  in  a  place  like  this  is  not  such 
prima  facie  evidence  of  negligence  as  in  the  ordhiary  case  of  a  collision  with  a 
wharf  or  with  a  vessel  moored  at  a  wharf,  or  upon  ground  out  of  the  channel 
way  and  set  apart  for  anchorage.  Considering  all  the  circumstances  ♦  •  ♦ 
I  am  of  opinion  that  neither  of  the  tugs  was  lacking  in  reasonable  diligence 
and  skill  from  the  time  when  the  danger  of  collision  became  appreciable,  and 
that  no  specific  fault  is  established  against  either.  ♦  ♦  ♦  Since  the  event, 
no  doubt,  modes  can  now  be  pointed  out  by  which  the  oollislona  might  have 
been  avoided." 
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The  Etruria  (D.  C.)  88  Fed.  655,  is  to  the  same  effect. 

While  it  cannot  be  said  that  the  collision  was  an  "inevitable  acci- 
dent," in  the  sense  that  it  was  due  to  the  uncontrollable  fury  of  those 
forces  of  nature  which  no  human  foresight  could  have  prevented,  yet 
in  the  admiralty  law  this  is  considered  as  a  relative  term  to  be  con- 
strued, not  absolutely,  but  reasonably,  with  regard  to  the  circumstan- 
ces of  each  particular  case.  In  The  Grace  Girdler,  7  Wall.  196,  19 
L.  Ed.  113,  the  court  says : 

"Inevitable  accident  is  where  a  vessel  is  pursuing  a  lawful  avocation  in  a 
lawful  manner,  using  the  proper  precautions  against  danger,  and  an  accident 
occurs.  The  highest  degree  of  caution  that  can  be  used  is  not  required.  It  is 
enough  that  it  is  reasonable  under  the  circumstances." 

In  The  Jumna,  149  Fed.  171,  79  C.  C.  A.  119,  the  Circuit  Court  of 
Appeals  of  the  Second  circuit,  quoting  the  case  just  cited  and  others, 
says: 

"The  test  Is:  Could  the  collision  have  been  prevented  by  the  exercise  of 
ordinary  care,  caution,  and  maritime  skill?  In  the  case  at  bar  we  are  unable 
upon  the  testimony  before  us  to  specify  any  particular  fault,  to  put  our  finger 
upon  any  act  or  omission,  and  assert  that  to  it  the  accident  was  attributable. 
Fault  may  exist,  but  we  are  unable  to  discover  it  It  is  inscrutable.  Where 
the  evidence  is  so  conflicting  that  it  is  impossible  to  determine  to  what  direct 
and  specific  acts  the  collision  is  attributable,  it  is  a  case  of  damage  arising 
from  a  cause  that  is  Inscrutable.  Whether  the  case  at  bar  be  thus  classified, 
or  whether  it  be  held  to  come  within  the  admiralty  definition  of  inevitable  ac- 
cident, is  not  material.  In  either  event  the  loss  must  be  borne  by  the  party  on 
whom  it  falls." 

The  testimony  abundantly  shows  that  the  master  of  the  Protector,  a 
skillful  officer  of  large  experience,  was  ftdly  advised  of,  and  that  he 
fully  appreciated,  the  difficulty  and  danger  attending  the  docking  of 
the  Bayard  Bams,  and  for  that  reason  he  was  unwilling  to  undertake 
the  job  without  the  assistance  of  another  tug.  Extra  expense  was  in- 
curred, and  so  far  as  the  testimony  shows-  all  proper  precautions 
against  danger  of  collision  were  taken.  There  is  no  testimony  what- 
ever tending  to  establish  any  specific  negligence  or  any  lack  of  the 
ordinary  care  and  caution  which  the  circumstances  demanded.  The 
libelant  brought  this  case  into  court,  and  the  burden  of  proof  rests 
primarily  upon  him;  He  has  offered  no  proof,  but  rests  his  case  upon 
the  presumption  that,  as  his  lighter  was  moored,  the  moving  vessel  was 
at  fault,  losing  sight  of  the  fact  that  his  lighter  was  moored  in  a  posi- 
tion where  she  was  an  obstruction  to  navigation,  and  that  the  Pro- 
tector, in  the  performance  of  her  lawful  calling,  had  the  right  to  use 
those  waters,  provided  she  exercised  ordinary  skill  and  caution.  I  am 
not  persuaded  that  there  was  any  such  lack  of  skill  and  caution  that 
would  demand  condemnation.  If  I  was,  I  should  have  great  diffi- 
culty in  fixing  any  just  measure  of  damages ;  the  weight  of  the  testi- 
mony being  that  the  only  thing;  of  value  in  the  Buck  was  her  engines 
and  boiler,  which  were  not  injured  by  the  coUisionr  Any  other  value 
is  purely  speculative. 

The  libel  is  dismissed. 
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BIDWELL  et  al.  v.  HUFF  et  aL 
(Olrcnit  Cburt,  S.  D.  Georgia,  W.  D.    December  10,  1900.)' 

1.  Judicial  Sales  (§  85^) — Confibhatioit— Discbetioit. 

Where  a  Judicial  sale  has  been  conducted  in  good  faith  and  In  accord- 
ance with  provisions  made  for  notice,  etc.,  and  has  brought  a  satisfactory 
price,  it  will  not  be  set  aside  for  trifling  reasons,  or  on  account  of  matters 
which  ought  to  have  been  attended  to  by  the  complaining  parties  before 
the  sale. 

[Ed.  Note. — For  other  cases,  see  Judicial  Sales,  Cent  Dig.  §§  72,  73; 
Dec.  Dig.  {  35.*] 

2.  Judicial  Sales  (§  35*)— Vacation— Gbounds. 

It  was  no  reason  for  vacating  a  judicial  sale  that  two  of  the  defend- 
ants had  an  undivided  two-sevenths  Interest  in  the  property,  and  that 
they  were  not  entitled  to  have  their  Interests  adjusted. 

[Ed.  Note. — For  other  cases,  see  Judicial  Sales,  Dec.  Dig.  {  35.  •] 

In  Equity.  Suit  by  William  L.  Bidwell  and  another  against  W.  A. 
Huff  and  others.  On  objections  to  the  report  of  commissioners  pray-» 
ing  for  the  confirmation  of  a  judicial  sale.  Objections  overruled,  and 
confirmation  granted. 

Dupont  Guerry  and  T.  S.  Felder,  for  objectors. 
O.  J.  Wimberly  and  T.  E.  Ryals,  for  respondents. 

SPEER,  District  Judge  (orally).  The  law  upon  this  subject,  as 
announced  by  the  Supreme  Court  of  the  United  States,  by  Mr.  Justice 
Brewer,  in  Pewabic  Min.  Co.  v.  Mason,  145  U.  S.  356,  12  Sup.  Ct.  888 
(36  h.  Ed.  732)  is  as  follows: 

"The  question  In  this  case  Is  whether  the  master's  sale  shall  stand.  It  may 
be  stated  generally  that  there  Is  a  measure  of  discretion  in  a  court  of  equity, 
both  as  to  the  manner  and  conditions  of  such  a  sale,  as  weU  as  to  the  order- 
ing or  refusing  a  resale.  The  chancellor  will  always  make  such  proTisions 
for  notice  and  other  conditions  as  will  In  his  Judgment  best  protect  the  rights 
of  all  interested  and  make  the  sale  most  profitable  to  all ;  and,  after  a  sale 
has  once  been  made,  he  will  certainly,  before  confirmation,  see  that  no  wrong 
has  been  accomplished  In  and  by  the  manner  In  which  It  was  conducted.  Yet 
the  purpose  of  the  law  Is  that  the  sale  shall  be  final ;  and  to  Insure  reliance 
upon  such  sales,  and  induce  biddings,  it  is  essential  that  no  sale  be  set  aside 
for  trifling  reasons,  or  on  account  of  matters  which  ought  to  have  been  at- 
tended to  by  the  complaining  party  prior  thereto.*' 

That  being  the  law,  what  are  the  facts  here  ?  Every  precaution  was 
taken  by  the  court  to  insure  that  this  property  should  be  placed  on  the 
market  in  a  manner  entirely  just  to  all  concerned,  and  the  provisions 
in  the  decree  indicate  as  much.  The  actions  of  the  commissioners  were 
in  strict  compliance  with  every  essential  provision  of  the  decree.  It  is 
true  that  they  were  required  in  one  clause  not  to  sell  the  property  as 
an  entirety;  it  being  the  purpose  of  the  court  that  they  should  not 
endanger  the  values  by  combinations  to  chill  the  bidding  and  secure 
the  pi;operty  at  an  Inadequate  price.  It  is  true,  however,  that  in  an* 
other  clause  it  was  provided  that  they  should  divide  the  property  up 
into  lots  (and  how  it  should  be  divided  was  intrusted  to  their  discre- 
tion), and,  having  thus  divided  it,  that  they  should  first  offer  those  lots 
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and  hear  the  bids ;  then  they  were  directed  to  sell  the  property  as  an 
entirety,  and  to  accept  the  result  if  it  was  to  the  best  interest  of  the 
parties,  notwithstanding  the  previous  sale  of  the  independent  lots. 
Both  of  these  features  must  be  construed  together,  to  correctly  under- 
stand the  decree.  This  plan  was  followed.  Ample  advertisement  was 
made,  not  only  that  required  by  law,  but  special  and  costly  display  ad- 
vertisements in  papers  of  wide  circulation  to  attract  the  attention  of 
possible  purchasers;  and  unless  the  court  is  to  declare  that  nearly 
every  real  estate  dealer  in^this  city  is  without  sufficient  intelligence  to 
determine  or  pass  upon  the  value  of  the  commodity  in  which  he  deals, 
this  property  has  brought  a  magnificent  price — the  sum  of  $70,700. 
Indeed,  several  expressed  their  surprise  at  the  high  figure  the  property 
brought.  Other  evidence  is  convincing  that  at  various  times  in  the 
course  of  the  proceeding,  Mr.  HuflF,  the  principal  defendant,  was  will- 
ing to  sell  particular  lots  and  parcels,  comprising  the  bulk  of  this 
property,  at  much  less  than  the  commissioners  obtained  by  their  public 
sale. 

It  is  insisted  that  two  of  the  defendants  cannot  now  have  their  in- 
terests adjusted;  that  they  have  an  undivided  two-sevenths  interest 
in  sonie  of  this  property.  If  that  is  true,  and  the  court  does  not  pass 
upon  that  now,  it  is  ascribable  to  the  fact  that  they  have  executed  liens 
upon  their  undivided  interest  in  the  property,  and  the  only  possible 
way  to  have  their  equities  determined  was  to  have  the  property  sold 
under  the  decree,  long  ago  settled  by  all  the  courts,  and  their  claim 
to  a  proportionate  share  of  the  proceeds  finally  settled.  It  is  difficult 
for  the  court  to  perceive  how  their  alleged  rights  to  two-sevenths  of 
the  proceeds  of  the  specified  property  can  be  jeopardized  by  the  sale. 
If  we  were  to  set  aside  this  sale  on  these  grounds,  we  would  be  pre- 
cisely where  we  were  before  the  sale  was  made,  with  no  better  oppor- 
tunity of  adjusting  those  values  then  than  we  have  now.  Besides,  we 
would  run  the  risk  of  forfeiting  a  most  advantageous  sale. 

I  cannot  regard  these  objections  as  meritorious  in  any  sense.  The 
case  has  been  here  for  more  than  ten  years.  The  defendant  has  uti- 
lized every  possible  expedient  of  the  law  to  delay  the  righteous  claims 
of  his  creditors.  Whether  these  properties  were  bought  with  moneys 
which  were  raised  by  means  of  these  various  liens,  which  have  now 
been  enforced,  I  do  not  now  recall.  Certain  it  is  that  the  validity  of 
none  of  these  debts  thus  secured  has  been  successfully  disputed.  Be- 
sides, there  are  numerous  liens  for  large  amounts  for  taxes  past  due 
for  many  years,  plastering  the  whole  property.  These  could  not  have 
been  adjusted  and  apportioned  without  a  sale  of  the  property. 

This  court,  the  Circuit  Court  of  Appeals,  and  the  United  States 
Supreme  Court  have  considered,  weighed,  passed  upon,  and  deter- 
mined every  question  in  the  case.  I  will  not  say  that  these  objections 
are  intended  simply  for  delay,  but  certainly,  if  maintained,  they  would 
have  no  other  eflFect  than  to  delay  the  adjustment  of  this  vast  mass  of 
proven  indebtedness.  The  delay  to  the  present  time  might  have  been 
cited  by  those  who  are  accustomed  to  criticise  the  courts  as  an  illustra- 
tion of  one  of  the  greatest  wrongs  in  our  modern  civilization ;  that  is, 
the  law's  delay.  The  court  has  done  all  in  its  power,  with  an  earnest 
regard  for  the  rights  of  the  creditors,  to  force  the  long  drawn  out 
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litigation  to  a  prompt  determination,  but  always  with  the  kindest  con- 
sideration proper  toward  the  defendant.  I  know  of  no  civil  case  in 
which  there  have  been  such  unwarrantable,  but  unavoidable,  delays. 
It  is  the  right  of  the  creditors,  and  the  interest  of  the  government  and 
the  people,  that  there  should  be  an  end  to  this  litigation. 

There  is  nothing  in  the  objections  which  would  make  hesitation  to 
approve  this  sale  proper.  It  must  be  approved,  and  an  order  can  be 
taken  accordingly. 


PARSONS  NON-SKID  CX).,  Limited,  et  al.  ▼.  B.  J.  WILLIS  CO. 
(Circuit  Court,  S.  D.  New  York.    December  31.  1909.) 

Pabties  (I  61*)— New  Paeties— Right  to  Being  in  Additional  Defendant. 

A  foreign  corporation,  haying  no  place  of  business  within  the  district, 
and  which  could  not  have  been  made  a  defendant  when  the  suit  was 
brought,  cannot  be  brought  in  merely  because  it  has  so  contributes^  to  the 
defense  that  it  will  be  bound  by  the  decree. 

[Ed.  Note. — For  other  cases,  see  Parties,  Doc.  Dig.  |  51.*] 

In  Equity.  Suit  by  the  Parsons  Non-Skid  Company,  Limited,  and 
others  against  the  E.  J.  Willis  Company.  On  motions.  Motions  de- 
nied. 

Howard  P.  Denison,  for  complainants. 
Kiddle,  Wendell  &  Varney,  for  defendant. 

NOYES,  Circuit  Judge.  The  motion  to  compel  a  witness  to  answer 
questions  is  withdrawn  and  does  not  require  consideration. 

The  motion  to  make  Ernest  J.  Willis  a  party  defendant  cannot  be 
granted  upon  the  conditions  stated  in  the  ccoiplainants'  memorandum. 
Therefore,  in  accordance  with  complainants'  request,  it  is  denied  with- 
out prejudice  to  further  proceedings. 

The  motion  to  make  the  Whittaker  Chain  Tread  Company  a  party 
defendant  must  be  denied.  This  is  a  Massachusetts  corporation,  with- 
out any  place  of  business  in  the  Southern  district  of  New  York.  It 
could  not  originally  have  been  joined  as  a  defendant  in  this  suit.  The 
reason  urged  why  it  should  now  be  brought  in  is  that  it  has  so  con- 
tributed to  the  defense  that  it  will  be  bound  by  the  deeree.  This  may 
be  true.  It  may  be  established  that  this  corporation  is  a  privy  to  the 
suit  and  will  be  privy  to  the  judgment.  But  I  know  of  no  principle 
upon  which  a  court  acquires  jurisdiction  over  persons  merely  because 
by  reason  of  their  conduct  th6y  will  be  bound  by  its  decrees.  And  if 
the  court  has  not  now  jurisdiction  over  this  foreign  corporation  it  can- 
not order  it  to  be  made  a  party. 

•For  oUier  caaei  see  aaxne  topic  ft  |  numbbb  in  D«c.  4k  Am.  Digs.  1907  to  dato,  4k  Rep'r  Iiid«xe» 
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In  re  LEVIN. 

(drcnit  Gonrt  of  Appeals,  First  Circuit    E^bruary  24,  1910.) 

No.  84& 

!•  Bankbuptct  (I  413*) — Dischabqe— Time  roB  Entbbing  Apfeabance  in  Op- 
position—Po  web  OF  Court  to  Extend. 

Under  General  Orders  in  Bankruptcy  No.  32  (89  Fed.  xiil,  82  O.  C.  A. 
zxxi),  which  provides  that  "a  creditor  opposing  the  application  of  a  bank* 
rupt  for  his  discharge  «  •  «  shall  enter  his  appearance  in  opposi* 
tion  thereto  on  the  day  when  the  creditors  are  required  to  show  cause, 
and  shall  file  a  specification  in  writing  of  the  grounds  of  his  opposition 
within  ten  days  thereafter,  unless  the  time  shall  be  enlarged  by  special 
order  of  the  Judge,"  the  judge  may,  in  his  discretion,  extend  the  time  for 
entering  an  appearance  as  well  as  for  filing  the  specification,  and  may  do 
so  after  the  time  has  expired,  as  well  as  before. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {§  712,  713; 
Dec.  Dig.  f  413.*] 

2.  Bankruptcy  (|  4*)— Constbuction  or  Act— Following  Construction  of 
Priob  Act. 

Where  provisions  of  the  bankruptcy  act  of  1867  (Act  March  2,  1867,  c. 
176,  14  Stat.  617)  or  of  the  general  orders  for  carrying  it  into  effect  were 
construed  by  the  courts,  a  court  is  Justified  in  giving  the  same  construction 
to  similar  provisions  in  the  present  act  or  orders. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {|  3,  4;  Dec. 
Dig.  S  4.*] 

Petition  to  Revise  Order  of  the  District  Court  of  the  United  States 
for  the  District  of  Massachusetts,  in  Bankruptcy. 

In  the  matter  of  William  I.  Levin,  bankrupt.  The  Crane  Company 
obtained  leave  to  file  objections  to  discharge.  On  petition  by  bankrupt 
to  revise.    Dismissed. 

David  Stoneman,  for  petitioner. 
William  C.  Rogers,  for  respondent. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges, 

LOWELL,  Circuit  Judge.  This  petitioner  filed  his  voluntary  peti- 
tion in  bankruptcy  April  7,  1908,  and  on  that  day  he  was  adjudged  a 
bankrupt.  On  August  28,  1908,  he  filed  a  petition  for  discharge,  and 
an  order  of  notice  was  issued  thereon,  returnable  September  14th.  On 
the  last-mentioned  day  the  referee  filed  a  request,  addressed  to  the  Dis- 
trict Judge  in  the  form  used  for  that  purpose,  as  follows : 

"Not  having  as  yet  sufficient  information  upon  which  to  make  report  upon 
the  bankrupt's  application  for  discharge  as  requested,  I  hereby  request  that 
the  hearing  upon  tbe  same  be  continued.*' 

On  March  25,  1909,  an  attorney  entered  his  appeai:ance  for  a  cred- 
itor of  the  bankrupt,  apparently  to  object  to'the  latter's  discharge.  On 
that  day  he  moved  for  leave  to  file  specifications  of  objection.  This 
seems  to  have  been  treated  as  a  motion  for  an  extension  of  time  based 
upon  general  order  32  (89  Fed.  xiii,  32  C.  C.  A.  xxxi).  The  motion 
was  set  down  for  hearing  on  March  29th,  and  on  that  day  was  denied 
by  order  of  the  court.    On  October  14,  1909,  the  same  creditor  moved 

•For  other  caaei  lee  same  topic  it  |  nuicbbb  in  Dec.  4k  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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again  for  leave  to  file  specifications  of  objection  to  discharge.  This 
motion  was  set  down  for  hearing  on  October  18th,  when  it  was  granted, 
and  the  time  for  filing  specifications  was  extended  to  October  25th. 
On  October  23d  the  objection  to  the  discharge,  with  specifications,  was 
filed  by  the  creditor.  Thereupon  the  bankrupt  brought  a  petition  un- 
der section  24b  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  641,  30 
Stat.  663  [U.  S.  Comp.  St.  1901,  p.  3432]),  to  revise  the  action  of  the 
District  Court  in  matter  of  law.  The  order  and  dates  of  the  proceed- 
ings above  mentioned  are  stated  in  a  copy  of  the  bankruptcy  docket 
which  is  contained  in  the  record.  The  precise  forms  employed  in  the 
various  motions  and  orders  have  not  been  shown  to  us,  and  to  some  ex- 
tent we  are  obliged  to  conjecture  them. 

The  sole  question  here  presented  concerns  the  authority  of  the  Dis- 
trict Court  to  enlarge  the  time  for  entering  a  creditor's  appearance  in 
opposition  to  the  bankrupt's  discharge,  and  for  filing  specifications  to 
the  same  end.  The  motion  for  an  extension  of  time  was  here  filed 
more  than  10  days  after  the  return  day.  General  order  32  in  bank- 
ruptcy reads  as  follows: 

"A  creditor  opposing  the  application  of  a  bankrupt  for  hia  discbarge,  or  for 
the  confirmation  of  a  composition,  shall  enter  his  appearance  In  opposition 
thereto  on  the  day  when  the  creditors  are  required  to  show  cause,  and  shall 
file  a  specification  in  writing  of  the  grounds  of  his  opposition  within  ten  days 
thereafter,  unless  the  time  shall  be  enlarged  by  special  order  of  the  Judge.*' 

The  petitioner  contends  that  this  order  limits  the  entry  of  the  cred- 
itor's appearance  in  opposition  to  the  discharge  to  the  return  day  itself, 
without  authority  in  the  court  to  extend  the  time  for  any  cause  what- 
soever. The  petitioner  contends  further,  and  in  the  alternative,  that 
even  if  the  time  of  entry  may  be  extended  somewhat,  yet  no  extension 
can  be  granted  unless  the  creditor's  motion  for  an  extension  shall  have 
been  filed  within  10  days  after  the  return  day.  The  respondent  cred- 
itor, on  the  other  hand,  contends  that  to  grant  an  extension  of  time, 
both  for  appearance  and  for  filing  specifications,  is  within  the  discre- 
tion of  the  court,  and  that  this  discretion  may  be  exercised  at  any  time 
before  the  discharge  is  granted.  The  petitioner  contends  that  the 
phrase  "unless  the  time  shall  be  enlarged  by  special  order  of  the  judge** 
applies  only  to  the  clause  immediately  preceding  it,  "and  shall  file  a 
specification  in  writing,"  etc.,  and  that  the  judge  has  no  discretion  con- 
cerning the  time  of  the  creditor's  "appearance  in  opposition  thereto." 

General  order  32  under  the  bankruptcy  act  of  1898  is  substantially 
the  same  as  general  order  24  under  the  bankruptcy  act  of  1867.  Under 
the  order  last  mentioned  Judge  John  Lowell,  sitting  in  the  court  of 
bankruptcy  for  the  district  of  Massachusetts,  admitted  the  appearance 
of  a  creditor  after  the  time  for  filing  specifications  had  expired,  and 
said,  in  a  carefully  considered  opinion: 

*'I  have  decided  in  one  case  that  the  discretion  of  the  court  to  enlarge  the 
time  extends  to  the  time  for  appearance,  as  well  as  to  that  for  filing  the  specifi- 
cation, and  may  be  exercised  after  the  time  has  expired,  as  well  as  before. 
•  ♦  •  But  I  do  think  that  the  rule  Intends  that  the  court  should  have  power 
to  enlarge  the  time  whenever  there  is  good  cause  shown  for  it.  The  distinction 
Is  between  an  absolute  power  Imposing  a  corresponding  duty  upon  the  court 
and  a  discretionary  power  to  be  exercised  only  upon  cause  shown."  In  ra 
Houghton,  2  Low.  328,  330,  Fed.  Gas.  No.  6,730. 
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In  the  United  States  Circuit  Court,  sitting  in  review  of  the  action 
of  the  District  Court  for  the  Northern  District  of  Illinois,  Judge  Drum- 
mond  held  to  the  same  effect,  and  held  expressly  that  the  court  of  bank- 
ruptcy had  authority  to  extend  the  time  for  entering  objection  and  fil- 
ing specifications,  although  the  10  days  had  already  passed.  In  re 
Levin,  Fed.  Cas.  No.  8,291, 14  N.  B.  R.  385.  To  the  same  effect  is  In 
re  Filley,  2  Cent.  Law  J.  419,  decided  by  Judge  Dillon  in  the  Circuit 
Court.  These  cases,  long  acquiesced  in,  though  decided  only  by  Cir- 
cuit and  District  Courts,  have  a  peculiar  authority  in  the  interpretation 
of  a  statute  or  of  rules  of  court.  Logan  v.  United  States,  144  U.  S. 
263,  304, 12  Sup.  Ct.  617,  36  L.  Ed.  429 ;  Audubon  v.  Shufeldt,  181  U. 
S.  575,  578,  21  Sup.  Ct.  735,  45  L.  Ed.  1009.  By  the  weight  of  the 
judges  who  decided  them,  as  well  as  by  their  conformity  to  reason 
and  convenience,  they  are  persuasive  upon  us.  The  practice  thus  laid 
down  has  been  approved  by  text-books.  Bump  on  Bankruptcy  (10th 
Ed.)  276,  277 ;  Loveland  (3d  Ed.)  794.  That  we  are  justified  in  inter- 
preting the  present  bankruptcy  act  and  general  orders  by  reference  to 
like  language  in  the  act  of  1867  and  in  the  general  orders  framed  to 
carry  it  out  appears  plainly  from  opinions  rendered  by  the  Supreme 
Court.  Audubon  v.  Shufeldt,  ubi  supra ;  Hiscock  v.  Mertens,  205  U. 
S.  202,  211,  27  Sup.  Ct.  488,  51  L.  Ed.  771 ;  York  Mfg.  Co.  v.  Cassell. 
201  U.  S.  344,  352,  26  Sup.  Ct.  481,  50  L.  Ed.  782 ;  First  National  Bank 
V.  Title  &  Trust  Co.,  198  U.  S.  280,  289,  25  Sup.  Ct.  693, 49  L.  Ed.  1051. 
Of  the  cases  decided  under  the  present  act  which  were  cited  by  the  peti- 
tioner none  denies  altogether  to  the  court  of  bankruptcy  a  discretion  to 
extend  the  time  for  entering  an  appearance  and  filing  specifications  in 
opposition  to  the  bankrupt's  discharge.  Some  of  them  expressly  recog- 
nize it.  Under  the  act  of  1867  (Act  March  2, 1867,  c.  176,  14  Stat.  517) 
some  cases  held  that  the  creditor's  right  to  appear  in  opposition  to  the 
discharge  was  extended  automatically  by  a  continuance  of  the  hearing 
upon  the  discharge.  In  re  Seabury,  Fed.  Cas.  No.  12,573;  In  re  Tall- 
man,  Fed.  Cas.  No.  13,740.  As  we  dismiss  this  petition  for  revision  up- 
on other  grounds,  we  need  not  discuss  the  question  thus  suggested. 

It  is  true  that  the  bankruptcy  act  of  1898  seeks  a  speedy  procedure 
in  all  matters,  including  discharge ;  so  did  the  act  of  1867.  Wiswall 
V.  Campbell,  93  U.  S.  347,  350,  23  L.  Ed.  923.  Section  14  of  the  pres- 
ent act  is  careful  to  prescribe  a  hearing  upon  the  application  for  dis- 
charge wherein  all  parties  interested  may  have  opportunity  to  be  heard. 
"The  judge  shall  hear  the  application  for  a  discharge,  and  such  proofs 
and  pleas  as  may  be  made  in  opposition  thereto  by  parties  in  interest, 
at  such  time  as  will  give  parties  in  interest  a  reasonable  opportunity  to 
be  fully  heard,  and  investigate  the  merits  of  the  application,  and  dis- 
charge the  applicant  unless  he  has"  done  certain  things.  This  is  lan- 
guage somewhat  unusual,  in  that  it  requires  the  judge  to  make  investi- 
gation for  himself,  as  well  as  to  hear  the  parties  in  interest.  To  this 
end,  the  referee  is  required  in  the  Massachusetts  district  to  make  in- 
vestigation and  to  report  to  the  judge  concerning  discharge,  whether 
objections  are  entered  by  a  creditor  or  not.  The  language  above 
quoted  does  not  precisely  cover  the  point  here  raised,  but  it  suggests 
that  the  independent  investigation  by  the  judge  may  be  assisted  in  his 
discretion  by  the  admission  of   creditors   to  state   their  objections. 
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Again,  the  act  contemplates  a  speedy  examination  of  the  bankrupt, 
within  30  days  at  the  longest;  but  experience  has  shown  that  this 
examination,  whenever  begun,  may  occupy  months,  and  may  continue 
after  the  application  for  discharge  has  been  filed.  Objection  to  the 
bankrupt's  discharge  by  a  creditor  is  commonly  founded  upon  the 
bankrupt's  examination,  and  upon  that  of  accompanying  witnesses. 
Until  that  examination  is  concluded,  specifications  of  objection  cannot 
ordinarily  be  framed,  and  until  then  the  creditor  is  often  unable  to 
state  whether  he  has  cause  or  wish  to  oppose  the  bankrupt's  discharge. 
If  the  petitioner's  contention  be  adopted,  every  creditor  who  would  pre- 
serve his  rights  must,  on  the  return  day,  file  his  appearance  in  opposi- 
tion to  the  bankrupt's  discharge  as  a  measure  purely  precautionary, 
not  knowing  at  the  time  of  filing  whether  he  really  has  any  objection 
or  not,  and  what,  if  any,  his  objections  may  be.  This  requirement 
might  well  be  prejudicial  to  an  honest  debtor.  For  months  the  rec- 
ords of  the  court  of  bankruptcy  might  thus  contain  objections  to  his 
discharge  which  were  not  based  upon  any  real  intention  to  oppose  it, 
or  upon  knowledge  of  any  p^round  for  opposition,  but  were  entered 
only  as  a  necessary  precaution  to  preserve  the  rights  of  a  creditor. 
Suspicion  would  thus  be  excited  which  might  seriously  damage  the 
bankrupt's  prospects.  Considering  that  the  ^ammaticsd  construction 
of  general  order  32  leans  no  more  to  the  petitioner's  contention  than  to 
that  of  the  respondent,  considering  the  general  convenience  of  the  par- 
ties which  rules  are  made  to  guard  and  to  serve,  considering  the  con- 
struction put  upon  the  language  by  eminent  judges,  a  construction  ac- 
quiesced in  by  suitors,  and  accepted  by  treatises  on  Bankruptcy,  we  are 
of  opinion  that  the  authority  of  the  District  Court  was  sufficient,  and 
that  the  petition  to  revise  should  be  dismissed,  with  costs. 

Let  there  be  a  decree  that  the  petition  be  dismissed,  with  costs  for  the 
respondent 


CIiABK  T.  BOSARIO  MINING  ft  MILLINO  COt 

(Circuit  Goort  of  Appeals,  Ninth  Circuit    February  21,  1910.) 

No.  1,770. 

1.  Specoto  Pebfobicance  (IS  58»  128^)— Oontbacxb  Enfobceabub. 

A  court  of  equity  is  without  Jurisdiction  of  a  suit  for  the  spedflc  per> 
formance  of  a  contract  which  shows  on  its  face  that  in  case  of  Its  breadi 
by  defendant  complainant  is  not  entitled  to  a  specific  performance,  but  is 
limited  to  the  recovery  of  a  stipulated  sum  as  liquidated  damages;  nor 
can  the  court  in  such  case  retain  the  suit  for  the  purpose  of  awarding 
damages. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Performance,  Oent  Dig.  {|  180, 
412-410;  Dec.  Dig.  {§  58,  128.*] 

2.  SPEcmo  Pebpobmance  ({  05*)  —  Contbaoto  Envobobable  —  Oortraot  vob 

Sale  of  Realtt— Mistake  as  to  Title. 

A  court  of  equity  will  not  decree  the  specific  performance  of  a  contract 
for  the  sale  of  pr<^erty  against  the  purchaser,  when  it  appears  that  Che 
Tendor's  title  is  in  fact  defective  and  unmerchantable,  notwithstanding  a 

*For  other  enm  ■••  lamt  topic  A  f  numbib  in  Dec.  4k  Am.  Digi.  1907  to  doto,  A  Rof'lf  Indozoo 
t  Bohearing  denied  May  f ,  Wik 
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recital  In  the  contract  that  the  title  has  been  examined  by  the  purchaser 
and  found  satisfactory. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  {{  257- 
277;  Dec  Dig.  J  95.*] 

8.  Spscifio  Pkbfobmanob  ({  51*)  —  Contbaotb  Enfobceablb  —  Faibness  and 

BfiASONABUINESS. 

By  a  contract  between  complainant,  which  was  the  owner  of  a  mlnq,  apd 
defendant  and  his  associates,  who  had  been  developing  and  operating  Uie 
mine  under  prior  contracts,  defendant  made  an  offer  of  $400,000  for  the 
mine,  to  remain  open  and  subject  to  acceptance  by  complainant  at  any 
time  during  one  year.  Defendant  was  to  operate  the  mine  for  one  year, 
unless  possession  was  sooner  demanded  by  complainant,  and  was  to  make 
extensive  improvements  within  90  days,  retaining  80  per  cent  of  the  out- 
put during  that  time  to  apply  on  the  cost,  after  which  during  the  re- 
mainder of  the  year  any  profit  above  operating  expenses  was  to  be  paid 
to  complainant  Defendant  was  given  an  option  to  purchase  the  mine  at 
the  end  of  the  year  for  $600,000,  provided  complainant  had  not  previously 
sold  it,  which  it  reserved  the  right  to  do,  stipulating  only  that  defendant 
should  have  a  preferred  right  to  purchase  at  the  price  offered,  and  that, 
if  it  was  sold  for  more  than  $600,000,  defendant  should  receive  the  excess 
up  to  $50,000,  to  reimburse  him  for  improvements  made.  It  was  also  pro- 
vided that,  in  case  complainant  took  possession  at  the  end  of  the  year  or 
before,  k  should  pay  defendant  for  certain  supplies  on  hand.  At  the 
end  of  the  year  complainant  accepted  defendant's  offer,  but  he  refused 
to  complete  the  purchase.  Held,  that  the  contract  was  one-sided  and  un- 
conscionable, and  that  a  court  of  equity  would  not  decree  its  specific  per- 
formance against  defendant 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Gent  Dig.  SI  153- 
154;  Dec.  Dig.  S  51.*} 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
cm  District  of  California: 

Suit  in  equity  by  the  Rosario  Mining  &  Milling  Company  against 
C.  W.  Clark  and  others.  Decree  for  complainant,  and  defendant 
Clark  appeals.    Reversed." 

^The  appellee  was  the  complainant  in  this  suift,  the  defendants  being  the  ap- 
pellant Clark,  who  was  the  principal  defendant,  Frank  L.  Sizer,  the  thereto- 
fore confidential  mining  expert  of  Clark,  and  William  Falconer,  as  the  admin- 
istrator of  the  estate  of  Edward  L.  Whitmore,  deceased,' who,  during  the 
times  in  question,  was  Clark's  private  secretary  and  confidential  agent  The 
suit  was  for  the  specific  performance  of  a  written  contract  made  May  1,  1002, 
between  the  appellee,  named  therein  as  the  party  of  the  first  part  and  dark, 
Whitmore,  and  Sizer,  named  therein  as  parties  of  the  second  part  concerning 
certain  mining  property  known  as  the  "Kosarlo  Mine,"  situated  in  the  state 
of  Chihuahua,  Mexico,  specifically  described  in  the  bill.  The  respective  parties 
had  previously  entered  Into  two  other  contracts  respecting  the  same  property, 
which  are  referred  to  in  the  contract  of  May  1, 1902,  as  follows: 

"Whereas,  on  December  12,  1900,  the  parties  hereto  entered  into  a  contract 
whereby  the  second  parties  were  given  an  option  ito  purchase  said  properties 
for  $800,000,  and  bound  themselves  to  do  certain  development  work  upon  said 
property,  and  the  treatment  of  the  ores  thereof,  including  stipulations  binding 
the  second  parties  to  repair  and  improve  said  property  and  appurtenances,  in 
the  way  of  building  and  machinery  thereof,  and,  in  case  of  the  failure  of  the 
second  party  to  exercise  their  option  and  buy  the  property,  then  all  such  im- 
provements and  machinery  and  appliances  as  the  second  party  should  put  upon 
the  property  should  become  the  property  of  the  first  party  without  cost  or  ex- 
pense; and,  whereas,  on  the  12th  day  of  August,  1901,  said  contract  was  ex- 
tended so  as  to  continue  said  option  until  May  1,  1902,  and  the  second  parties 
again  bound  themselves  to  continue  the  possession  and  development  of  said 

•Por  other  csms  im  famt  topic  it  S  ihticbbb  in  Dec.  4k  Am.  Digi.  1907  to  date,  4k  Rep'r  IndozM 
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mine,  and  a  proper  treatment  of  the  ores  thereof  until  May  1,  1902;  and, 
whereas,  In  each  of  said  contracts  said  second  parties  bound  themselves  to  ex- 
amine the  titles  to  said  mining  property  and  other  property  above  described : 
and,  whereas,  said  second  parties  by  said  contracts  bound  themselves  to  make 
reports  and  maps  of  said  property,  to  be  furnished  to  the  first  party,  and 
showing  the  extent  of  the  working  upon  and  value  of  the  said  property  and 
its  ores,  treatment,  and  tests  thereof;  and,  whereas,  the  said  second  parties 
have,  after  examination  of  said  property  and  the  titles  thereto,  notified  the 
first  party  that  the  second  party  is  satisfied  that  the  titles  to  said  property  are 
in  the  first  party ;  and,  whereas,  the  second  party  has  notified  said  first  party 
that  they  will  not -exercise  their  said  options  to  buy  said  property  at  the  price 
of  $800,000  but  have  offered  to  the  first  party  to  buy  the  said  property  at  the 
price  of  ($400,000)  four  hundred  thousand  dollars  cash  (American  gold) ;  and, 
whereas,  the  first  part(y)  has  refused  to  accept  said  offer ;  and,  whereas,  said 
option  of  the  second  parties  to  purchase  said  properties  has  expired,  and  the 
first  party  has  become  and  is  entitled  to  the  possession  of  said  property,  to- 
gether with  all  of  the  improvements,  repairs,  machinery,  materials,  tools, 
equipments,  and  betterments  placed  thereon  by  the  second  party,  excepting 
current  supplies  of  wood,  groceries,  chemicals,  and  unused  hardware  supplies, 
and  entitled  to  the  maps  and  complete  report  upon  said  property  provided  for 
in  said  contracts,  which  map  and  reports  have  not  been  furnished  to  the  first 
party ;  and,  whereas.  It  is  the  desire  of  each  of  the  parties  to  further  develop 
said  property  by  the  development  work  hereinafter  stipulated,  to  the  end  of 
more  certainly  determining  the  value  of  said  property,  so  that  the  first  party 
may  be  able  to  sell  the  same  to  the  best  advantage  to  any  purchaser  which  it 
may  find,  and.  In  the  event  of  a  sale  at  a  figure  above  $600,000  to  other  parties, 
that  the  first  party  will  out  of  such  proceeds  compensate  the  second  parties  in 
part  for  the  expenditures  they  have  made  In  development  of  said  property  as 
herein  provided ;  and,  whereas,  in  order  to  carry  out  this  arrangement  and  pur- 
pose, and  to  afford  the  second  parties  an  opportunity  to  buy  said  property  at 
the  price  of  $600,000  in  the  event  of  a  failure  of  the  first  parties  to  make  a  sale 
of  said  property  during  the  life  of  this  contract  at  more  than  $600,000,  and  to 
afford,  the  second  parties  a  T)reference  right  to  buy  said  property  at  the  price 
of  $600,000  as  herein  stipulated;  and,  whereas,  it  is  necessary  to  keep  said 
property  open  and  the  oi)erating  plant  In  operation ;  and,  whereas,  the  second 
parties,  as  a  consideration  in  part  for  this  option  contract,  are  desirous  of 
keeping  open  said  offer  to  buy  said  property  at  the  price  of  $400,000.  subject 
to  the  right  of  the  first  party  to  accept  the  offer  at  any  time  during  the  life 
of  this  contract:  • 

"Now,  therefore,  it  is  hereby  mutually  agreed  between  the  parties  hereto  as 
follows: 

"(1)  The  second  parties  offer  to  the  first  party  to  buy  from  the  first  part^ 
said  property,  and  to  pay  to  the  first  party  therefor  the  sum  of  ($400,000)  four 
hundred  thousand  dollars,  American  gold,  at  Ft.  Worth,  Tex.,  and  to  make 
said  payment  within  thirty  days  after  being  notified  of  an  acceptance  by  the 
first  part(y)  of  said  offer ;  provided,  however,  that  If  the  said  offer  is  accepted 
within  the  next  four  months  the  second  party  shall  have  until  September  1, 
1902,  to  make  such  payment,  the  first  party  concurrently  or  as  near  as  may  be 
with  such  payment  to  cause  to  be  transferred  to  the  second  parties  the  titles 
which  the  first  party  through  its  directors  or  otherwise  has  in  and  to  said 
property ;  and  the  second  parties  agree  to  leave  said  offer  open  for  one  year 
from  this  date,  subject  to  the  acceptance  of  the  first  party  at  any  time  during 
said  year.  Said  titles  having  been  examined  by  the  second  parties,  it  is  agreed 
that  the  same  are  good  and  suflldent 

**(2)  The  first  party,  reserving  the  right  to  sell  said  property  and  contract 
with  reference  thereto  to  other  parties,  gives  and  grants  to  the  second  parties 
an  option  to  buy  said  property  at  the  end  of  the  said  year,  to  wit,  on  May  1, 
1903  (said  option  to  be  then  exercised  or  forfeited),  at  the  price  of  $600,000 
cash  or  its  equivalent,  American  gold,  provided  the  first  party  shall  not  have 
sooner  sold  said  property,  or  made  a  bona  fide  contract  to  do  so ;  and  provided, 
further,  that  before  making  any  offer  to  sell  said  property  at  $600,000  or  less 
to  other  parties  the  first  party 'shall  give  to  the  second  parties  a  preference 
right  to  buy  the  same  at  said  price  so  offered  to  others,  and  to  that  end  shall 
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notify  tfie  second  parties  of  snch  contemplated  sale  or  offer,  and  the  second 
party  shall  promptly  exercise  its  performance  (preference)  right  upon  being  so 
notified  and  afforded  an  opportunity  to  do  so,  and  shall  have  30  days  after 
electing  to  talte  the  property  In  which  to  make  the  payment  for  the  property, 
whereupon  concurrently  or  as  near  as  may  be  the  first  party  shall  cause  said 
property  to  be  conveyed  to  the  second  parties.  If  the  second  parties,  upon  be- 
ing so  afforded  an  opportunity  to  exercise  such  performance  right  to  purchase, 
shall  fail  to  do  so,  then  such  right  shall  cease. 

•*(3)  The  first  party,  reserving  full  rights  to  make  any  sale  it  may  choose  of 
said  property  daring  the  year,  agrees  that  if  during  the  year  up  to  May  1, 
1903,  the  first  party  shall  sell  said  property  or  make  a  valid  contract  of  sale 
thereof  to  other  parties,  resulting  in  a  sale  of  the  same  at  a  price  greater  than 
$600,000,  it  shall  pay  to  the  second  parties  $50,000  out  of  the  excess  of  the 
purchase  price  above  $600,000,  except  that  if  such  excess  does  not  amount  to 
$50,000,  then  such  amount  as  the  purchase  price  upon  such  sale  shall  exceed 
$600,000;  provided  that,  if  the  purchase  price  upon  such  sale  shall  not  ex- 
ceed $650,000,  the  second  parties  shall  have  the  preference  right  to  take  the 
property  at  the  price  of  $600,000 ;  provided,  also,  that  in  the  event  of  a  sale  to 
other  parties,  partly  on  a  credit,  the  payment  of  the  $50,000,  or  the  excess  over 
$600,CiOO,  If  less  than  $50,000,  if  under  this  contract  the  second  parties  shall 
become  entitled  to  It,  shall  be  apportioned  among  the  time  payments  of  the 
purchase  money  upon  such  sale,  in  proportion  as  it  shall  bear  to  the  whole; 
provided,  however,  that  not  less  than  one-half  of  the  amount  to  which  the  sec- 
ond parties  shall  be  entitled  shall  be  paid  out  of  the  first  cash  payment" 

The  contract  in  suit  then  provided  for  the  right  of  free  access  to  the  mine 
by  the  first  party  thereto,  and  its  appurtenances,  including  all  books  and  rec- 
ords of  its  operation,  and  required  the  parties  of  the  second  part  thereto  to  re- 
main In  possession  of  the  property,  and  at  their  own  expense  to  operate  U  un- 
til May  1,  1903,  unless  sooner  sold,  and,  during  the  first  90  days  from  the  date 
of  the  contract  In  suit,  to  perform  certain  specified  work  in  and  about  the 
mine,  and  during  that  period  of  90  days  to  pay  to  the  first  party  20  per  cent 
of  the  gross  bullion  output  from  the  mine,  mill  and  cyanide,  or  other  reduction 
plant  and  to  oi)erate  the  mill  to  Its  full  capacity,  and  then  provided  that: 

"After  the  end  of  the  90  days  or  the  completion  of  said  work,  if  sooner  com- 
pleted, the  second  parties  shall,  at  the  option  of  the  first  party,  continue  the 
operaUons  of  the  mill  and  cyanide  plant  and  to  keep  the  mine  unwatered  and 
for  the  purpose  of  paying  expenses  shall  have  the  bullion  output  of  the  said 
mill  and  cyanide  plant,  and  If  the  output  shall  exceed  such  expenses  then  the 
excess  shall  be  paid  to  the  first  party  as  royalty,  but  no  other  royalty  shall  be 
paid  out  of  such  output,  but  the  ore  so  worked  during  that  time  shall  not  be 
sorted  or  picked,  nor  the  rich  streaks  taken  out ;  provided  that  after  said  work 
so  specified  ehall  have  been  completed,  and  in  any  event  after  90  days,  the 
first  party  shall  have  the  right  at  any  time  to  take  possession  of  said  property, 
and  all  of  the  improvements,  betterments,  machinery,  and  appliances,  tools, 
apparatus,  buildings,  and  Supplies  of  every  kind  useful  in  the  operation  of 
the  property,  and  as  to  all  such  supplies  as  under  either  of  said  preceding  con- 
tracts the  first  party  Is  to  pay  for,  upon  said  property  being  turned  over  to  it 
an  inventory  shall  be  made  and  the  same  to  be  paid  for  at  their  reasonable 
value,  it  being  understood  that  In  determining  what  supplies  and  materials 
are  to  be  turned  over  to  the  first  party  without  being  paid  for,  and  what  of 
such  supplies  are  to  be  paid  for,  said  original  contracts  are  to  be  looked  to  and 
to  govern." 

The  contract  In  suit  next  made  certain  provisions  concerning  the  expenses 
of  the  work,  and  fof  certain  settlements  and  proceedings.  Its  eighth,  ninth, 
and  tenth  clauses  are  as  follows: 

*'(S)  In  the  event  of  an  acceptance  by  the  first  party  of  the  offer  of  the  sec- 
ond imrties  to  buy  said  property  at  the  price  of  $400,000,  and  a  failure  or  re- 
fusal of  the  second  parties  to  make  good  the  offer  to  buy  said  property,  then 
the  second  parties  shall  be  liable  to  the  first  party  in  damages  in  the  stipulated 
sum  of  $100,000.  The  object  of  this  clause  of  this  contract  is  to  make  the 
measure  of  damages  certain,  whereas,  without  such  stipulation,  by  reason  of 
the  peculiar  character  of  the  property  and  situation  and  surroundings  of  the 
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parties,  It  wotdd  be  impossible  to  arrive  at  any  Just  and  correct  measure  of 
damages  by  proof  in  a  court  of  law ;  and  in  the  event  the  first  party  shall  not 
sell  said  property  to  other  parties  or  contract  to  do  so  according  to  the  terms 
of  this  contract,  and  the  second  parties  shall  under  the  provisions  of  this  con- 
tract become  entitled  to  exercise  their  option  to  buy  the  said  property  at  $600,- 
000,  and  shall  elect  to  exercise  said  option  and  shall  thereupon  offer  to  pur- 
chase said  property  at  said  price,  and  the  first  parl^  shall  fall  or  refuse  to 
comply  with  this  contract  to  sell  their  said  property  at  that  price,  then  the 
first  party  shall  be  liable  to  the  second  parties  in  liquidated  damages  to  the 
amount  of  $100,000.  This  shall  not  deprive  the  second  parties  of  the  right  to 
waive  damages  and  have  specific  performance  of  this  contract 

"(9)  Upon  the  termination  of  this  contract,  or  at  any  time  at  which  the  first 
party  shall  elect  to  take  possession  of  said  property,  the  same  shall  be  turned 
over  to  the  first  party,  together  with  (1)  all  of  the  betterments,  machinery,  re- 
pairs, apparatus,  supplies  for  all  appliances  and  machinery  and  all  paris 
thereof,  tools,  assay  appliances,  and  all  other  appliances  upon  the  property,  free 
of  any  cost  to  the  first  party,  and  (2)  also  shall  be  turned  over  to  the  first  party 
all  of  the  supplies  on  hand  In  the  way  of  wood,  charcoal,  lime,  merchandise, 
groceries,  feed,  powder,  caps  and  fuse,  cyanide,  chemicals,  and  all  other  sup- 
plies, the  first  party  to  pay  for  such  supplies  as  are  mentioned  under  this  para- 
graph (3)  their  reasonable  value.  In  determining  what  of  said  materials  shall 
be  paid  for  and  what  of  the  same  shall  be  turned  over  without  compensation, 
the  original  contracts  shall  govern. 

"(10)  It  is  further  agreed  by  and  between  the  parties  hereto  that  this  con- 
tract takes  the  place  of  and  is  a  substitute  for  each  of  said  original  contracts, 
except  in  so  far  as  they  are  referred  to  for  the  purpose  of  furnishing  a  basis  of 
settlement  and  no  matter  of  supplies,  materials,  maps  and  reports,  etc. ;  but 
in  the  event  the  second  parties  fail  to  perform  the  obligations  of  this  contract, 
then  the  obligations  of  the  second  parities  and  liability  thereunder  for  all  dam- 
ages under  the  said  original  extension  contracts  shall  exist  in  the  same  man- 
ner and  to  the  same  extent  as  if  <this  contract  had  not  been  made,  the  full 
performance  of  this  contract  being  a  condition  precedent  to  the  second  parties 
being  relieved  of  any  liability  under  said  contracts." 

In  its  bill  the  complainant  alleged  the  death  of  Whltmore,  the  appointment 
of  Falconer  as  administrator  of  his  estate,  and  that  both  Falconer  and  Slzer 
were  residents  of  the  state  of  Montana,  and  not  amenable  to  the  process  of 
the  court  below,  and  that  after  the  expiration  of  one  year  from  the  date  of  the 
contract  in  suit  it  had  tendered  its  deeds  to  Clark  and  Sizer,  and  to  Falconer 
as  the  administrator  of  the  estate  of  Whltmore,  and  that  they  had  failed  and 
refused  to  accept  them,  or  to  pay  the  $400,000  which  it  claimed  to  be  due.  The 
prayer  of  the  bill  was  for  specific  performance  and  general  relief. 

Neither  Slzer  nor  Falconer  ever  made  any  appearance,  but  Clark  demurred 
to  the  bill  generally  and  specifically;  his  general  demurrer  being  on  the  ground 
that  the  complaint  did  not  state  a  case  entitling  It  to  any  equitable  relief,  and 
also  upon  the  ground  that  'It  apx>ears  by  complainant's  own  showing  that  it 
is  not  entitled  to  the  relief  prayed  for  in  and  by  said  bill."  The  demurrer 
being  overruled,  Clark  answered,  in  which  answer  he  set  up  various  facts 
which  he  alleged  showed  a  conspiracy  entered  into  by  and  between  the  officers 
and  agents  of  the  complainant  and  his  confidential  employ^  and  co-contract- 
ors, Slzer  and  Whltmore,  and  that  his  assent  to  the  contract  was  obtained  by 
false  representations  made  to  him  in  pursuance  of  such  conspiracy,  that  the 
title  of  the  complainant  to  the  property  is  so  defective  as  to  be  unmerchanta- 
ble, and  that  the  provisions  in  the  contract  were  unconscionable,  in  that  they 
purported  to  hold  him  bound,  while  the  complainant  reserved  the  right  to 
nullify  the  same  at  any  time.  The  evidence  in  the  case  was  taken  wholly  by 
deposition  out  of  the  hearing  of  the  court 

On  final  hearing  the  appellant  objected  to  the  power  of  the  court  to  make 
any  decree  in  the  absence  of  his  codefendants.  The  court  below  held  that  the 
contract  by  Its  terms  excluded  the  appellee  from  the  right  to  Its  specific  per- 
formance, notwithstanding  which  the  court  proceeded  to  award  the  complain- 
ant Judgment  for  the  $100,000  stipulated  damages  for  breach  of  the  contract 
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Tobin  &  Tobin  and  F.  S.  Brittain,  for  appellant 
Drew  Pruitt,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  first 
and  an  insuperable  obstacle  to  the  affirmance  of  the  decree  appealed 
from  is  that  the  aggrieved  party  brought  its  suit  in  a  court  of  equity  to 
enforce  the  specific  performance  of  a  written  contract,  which  contract 
showed  upon  its  face,  as  the  court  below  expressly  held,  that  for  its 
breach  by  the  appellant  and  his  associates  the  appellee  should  not  be  en- 
titled to  a  specific  performance  of  it,  but  should  be  limited  to  a  stipu- 
lated sum  as  damages  of  $100,000.  Under  such  circumstances,*  the  only 
appropriate  tribunal  for  the  recovery  of  that  money  demand  was  a 
court  of  law.  It  did  not  come  within  the  jurisdiction  of  a  court  of 
equity.  San  Francisco  National  Bank  v.  Dodge,  197  U.  S.  70,  25  Sup. 
Ct.  384,  49  L.  Ed.  669 ;  Whitehead  v.  Shattuck,  138  U.  S.  146,  11  Sup. 
Ct.  276,  34  L.  Ed.  873 ;  Thompson  v.  Central  Railroad  Co.,  6  Wall. 
134,  18  L.  Ed.  765;  Phoenix  L.  I.  Co.  v.  Bailey,  13  Wall.  616,  .20  L. 
Ed.  501.  But,  even  if  it  could  be  held  that  the  case  made  by  the  bill 
came  within  the  jurisdiction  of  a  court  of  equity,  was  the  case,  in  view 
of  the  issues  and  of  the  evidence,  such  as  justified  the  court  below  in 
retaining  it  for  the  purpose  of  awarding  money  compensation  for  the 
breach  of  the  contract  by  th^  appellant  and  his  co-contractors  ? 

The  contract  recited  that  the  appellee  was  the  owner  of  the  property 
it  contracted  to  sell  and  which  the  appellant  and  his  associates  agreed 
to  buy.  It  is  true  that  the  contract  (which  it  was  shown  was  drawn 
by  the  appellee's  attorneys)  also  recited  that  the  appellant  and  his  asso- 
ciates had  examined  the  appellee's  title  to  the  property  and  were  satis- 
fied therewith.  In  the  same  connection,  however,  it  will  be  observed 
that  although  the  contract  recited  that  the  appellee  was  the  owner  of 
the  property,  when  it  came  to  provide  for  the  conveyance  of  it  to  the 
appellant  and  his  associates  upon  the  performance  of  their  agreements, 
the  contract  provided  for  the  transfer  of  "the  titles  which  the  first 
party  [the  appellee]  through  its  directors  or  otherwise  has  in  and  to 
said  property." 

By  his  answer  to  the  bill  the  appellant  set  up,  among  other  things, 
that  the  appellee's  title  was  defective,  and  in  support  of  that  issue 
introduced  evidence  tending  to  sustain  it.  That  evidence  the  trial 
court  failed  to  consider,  deeming  the  appellant  concluded  by  the  pro- 
visions of  the  contract  above  referred  to.  If  there  was  a  mistake  in 
regard  to  the  title,  and  if,  in  truth,  the  appellee's  title  to  the  property 
was  not  good,  we  do  not  understand  that,  under  the  principles  govern- 
ing courts  of  equity,  specific  performance  of  such  a  contract  would  be 
enforced.  Moreover,  there  are  other  provisions  of  the  contract  in 
question  which  we  think  would  preclude  a  court  of  equity  from  en* 
forcing  specific  performance  of  it.  As  will  be  seen  from  its  recitals, 
two  previous  contracts  had  been  made  between  the  parties  concerning 
the  property,  under  which  the  appellant  and  his  associates  had,  at  their 
own  expense,  performed  certain  development  work  thereon,  under 
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Options  to  purchase  the  property,  which  options  they  declined  to  exer- 
cise, and,  the  same  having  expired,  the  appellee  became  entitled  to  the 
possession  of  the  property,  "together  with  all  of  the  improvements, 
repairs,  machinery,  materials,  tools,  equipments  and  betterments  placed 
thereon"  by  the  appellant  and  his  associates,  together  with  other  speci- 
fied things,  "excepting  current  supplies  of  wood,  grocer'ies,  chemicals, 
and  unused  hardware  supplies";  and  proceeds  the  contract  in  ques- 
tion: 

"Whereas,  It  is  the  desire  of  each  of  the  parties  to  further  develop  said 
property  by  the  development  work  hereinafter  stipulated,  to  the  end  of  more 
certainly  determining  the  value  of  said  property,  so  that  the  first  party  [ap- 
pellee] may  be  able  to  sell  the  same  to  the  best  advantage  to  any  purchaser 
which  it  may  find,  and  in  the  event  of  a  sale  at  a  figure  above  $600,000  to 
other  parties  that  the  first  party  [appellee]  will  out  of  such  proceeds  compen- 
sate the  second  parties  [appellant  and  his  associates]  in  part  for  the  expendi- 
tures they  have  made  in  development  of  said  property  as  herein  provided ;  and, 
whereas,  in  order  to  carry  out  this  arrangement  and  purpose,  and  to  afford  the 
second  parties  [appellant  and  his  associates]  an  opportunity  to  buy  said  prop- 
erty at  the  price  of  $600,000,  in  the  event  of  a  failure  of  the  first  party  [appel- 
lee] to  make  a  sale  of  said  property  during  the  life  of  this  contract  at  more 
than  $600,000,  and  to  afford  the  second  parties  [appellant  and  his  associates] 
a  preference  right  to  buy  said  property  at  the  price  of  $600,000,  as  herein  stipu- 
lated ;  and,  whereas,  it  Is  necessary  to  keep  said  property  open  and  the  opera-* 
ting  plant  in  operation;  and  whereas,  the  second  parties  [appellant  and  his 
associates],  as  a  consideration  in  part  for  this  option  contract,  is  desirous  of 
keeping  open  said  offer  to  buy  said  property  at  the  price  of  $400,000,  subject 
to  the  right  of  the  first  party  [appellee]  to  accept  the  offer  at  any  time  during 
-  the  life  of  this  contract," 

— the  respective  parties  stipulated  and  agreed  in  effect :  (1)  That  the 
appellant  and  his  associates  should  keep  open  for  one  year  trom  the 
date  of  the  contract  in  question  an  offer  therein  made  of  $400,000  for 
the  property,  and  to  make  such  payment  therefor  within  30  days  after 
being  notified  by  the  appellee  of  its  acceptance ;  provided,  that,  if  the 
offer  should  be  accepted  within  the  then  next  four  mbnths,  the  appel- 
lant and  his  associates  should  have  until  September  1,  1902,  within 
which  to  make  such  payment.  (2)  The  appellee  reserved  the  right  to 
sell  the  property  to  or  contract  with  reference  thereto  with  other  parties 
at  any  time ;  provided  that,  before  selling  it  for  $600,000,  or  less,  to 
other  parties,  "the  first  party  [appellee]  shall  give  to  the  second  parties 
[appellant  and  his  associates]  a  preference  right  to  buy  the  same  at 
said  price  so  offered  to  others,  and  to  that  end  shall  notify  the  second 
parties  [appellant  and  his  associates]  of  such  contemplated  sale  or 
offer,  and  the  second  party  shall  promptly  exercise  its  performance 
(preference)  right  upon  being  so  notified  and  afforded  an  opportunity 
to  do  so,  and  shall  have  thirty  days  after  electing  to  take  the  property 
in  which  to  make  the  payment  for  the  property" — ^witli  the  further 
option  to  the  appellant  and  his  associates  to  buy  the  property  at  the  end 
of  one  year  for  $600,000,  American  gold,  or  its  equivalent.  (3)  The 
appellee  further  agreeing  that : 

*'If  during  the  year  up  to  May  1,  1903,  the  first  party  [appellee]  shall  sell 
said  property  or  make  a  valid  contract  of  sale  thereof  to  other  parties,  result- 
ing in  a  sale  of  the  same  at  a  price  greater  than  $650,000,  It  shall  pay  to  the 
second  parties  $50,000  out  of  the  excess  of  the  purchase  price  above  $600,000, 
except  that,  if  such  excess  does  not  amount  to  $50,000,  then  such  amount  as 
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the  purchase  price  upon  such  sale  shall  exceed  $(300,000 ;  provided  that,  If  the 
purchase  price  upon  such  sale  shall  not  exceed  $650,000,  the  second  parties 
[appellant  and  his  associates]  shall  have  the  preference  right  to  take  the  prop- 
erty at  the  price  of  $600,000;  provided,  also,  that  in  the  event  of  a  sale  to  other 
parties,  partly  on  a  credit,  the  payment  of  the  $50,000  or  the  excess  over  $600,- 
OOO,  if  less  than  $50,000.  if  under  this  contract  the  second  parties  [appellant 
and  his  associates]  shall  become  entitled  to  it,  shall  be  apportioned  among  the 
time  payments  of  the  purchase  money  upon  such  sale  In  proportion  as  it  shall 
bear  to  the  whole;  provided,  however,  that  not  less  than  one-half  of  the 
amount  to  which  the  second  parties  shall  be  entitled  shall  be  paid  out  of  the 
first  cash'  payment" 

The  contract  then  provided  for  the  right  of  free  access  to  the  mine 
by 'the  appellee,  and  to  all  books  and  records  of  its  operation,  and  re- 
quired the  appellant  and  his  associates  to  remain  in  possession  of  the 
property,  and  at  their  own  expense  to  operate  it  for  one  year,  unless  it 
should  be  sooner  sold,  and  during  the  first  90  days  to  perform  certain 
specified  work  in  and  about  the  mine,  and  during  that  period  of  90 
days  to  pay  to  the  appellee  20  per  cent,  of  the  gross  bullion  output  from 
the  mine,  or  mill  and  cyanide  or  other  reduction  plant,  and  to  operate 
the  mill  to  its  full  capacity,  and  then  provided  that  after  the  expira- 
tion of  the  90  days,  or  the  completion  of  the  specified  work,  if  sooner 
completed,  the  appellant  and  his  associates  should  at  the  option  of  the 
appellee  continue  the  operation  of  the  mill  and  cyanide  plant,  and  keep 
the  mine  unwatered,  and,  for  the  purpose  of  paying  expenses,  should 
have  the  bullion  output  of  the  mill  and  cyanide  plant ;  provided,  how- 
ever, that  if  the  output  therefrom  should  exceed  such  expenses  the  ex- 
cess should  be  paid  to  the  appellee  as  royalty,  with  the  further  provi- 
sion that  after  the  completion  of  the  specified  work,  if  completed  be- 
fore the  expiration  of  the  90  days,  and  in  any  event  after  the  90  days 
expired,  the  appellee  should  have  the  right  to  take  possession  of  the 
property  at  any  time,  together  with — 

•'all  of  the  Improvements,  betterments,  machinery,  and  appliances,  tools,  ap- 
paratus, buildings,  and  supplies  of  every  kind  useful  In  the  operation  of  the 
property,  and  as  to  all  such  supplies  as  under  either  of  said  preceding  con- 
tracts the  first  party  is  to  pay  for,  upon  said  property  being  turned  over  to  It, 
an  inventory  shall  be  made,  and  the  same  to  be  paid  for  at  their  reasonable 
value,  it  being  understood  that  In  determining  what  supplies  and  materials  are 
to  be  turned  over  to  the  first  party  [appellee]  without  being  paid  for,  and  what 
of  such  supplies  are  to  be  paid  for,  said  original  contracts  are  to  be  looked 
to  and  to  govern." 

Then  come,  after  certain  provisions  concerning  the  expenses  of  the 
work  and  certain  settlements,  the  provision  defining  the  appellee's  right 
to  accept  the  offer  of  the  appellant  and  his  associates  to  buy  the  prop- 
erty for  the  sum  of  $400,000,  and  their  obligation  to  pay  the  appellee 
$100,000  in  the  event  of  their  failure  to  make  good  such  offer,  and  pro- 
viding that  upon  the  termination  of  the  contract,  "or  at  any  time  at 
which  the  first  party  shall  elect  to  take  possession  of  said  property,  the 
same  shall  be  turned  over  to  the  first  party,  together  with  (1)  all  of 
the  betterments,  machinery,  repairs,  apparatus,  supplies  for  all  appli- 
ances, and  machinery  and  all  parts  thereof,  tools,  assay  appliances,  and 
all  other  appliances  upon  the  property,  free  of  any  cost  to  the  first 
party,  and  (2)  also  shall  be  turned  over  to  the  first  party  all  of  the 
supplies  on  hand  in  the  way  of  wood,  charcoal^  lime,  merchandise,  gro- 
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ceries,  feed,  powder,  caps  and  fuse,  cyanide,  chemicals  and  all  other 
supplies,  the  first  party  to  pay  for  such  supplies  as  are  mentioned  under 
this  paragraph  (3)  their  reasonable  value,"  with  certain  minor  provi- 
sions shown  in  the  statement. 

The  effect  of  the  contract  was  to  require  the  appellant  and  his  asso- 
ciates to  do  very  extensive  development  work  upon  the  property  at 
their  own  expense  for  one  year  (save  the  right  to  apply  80  per  cent,  of 
the  gross  bullion  output  to  expenses  during  the  first  90  days) ;  to  op- 
erate the  reduction  works  to  their  full  capacity  for  one  year,  and  pay 
the  appellee  20  per  cent,  of  the  ^ross  output  during  the  first  90  days, 
regardless  of  the  expense  of  gettmg  it  out,  and  all  of  the  profits  there- 
after;  to  keep  open  their  offer  to  buy  the  property  for  $400,000  at  any 
time  within  the  year,  even  though  the  development  work  should  prove 
the  mine  valueless,  with  the  consequent  liability  in  the  sum  of  $100,000 
in  the  event  of  their  failure  to  comply  with  the  terms  of  the  offer, 
should  it  be  accepted;  and  with  the  reserved  right  on  the  part  of  the 
appellee  to  sell  the  property  to  any  other  party  at  any  price  it  mig]ht  fix, 
in  the  event  the  development  work  performed  by  the  appellant  and  his 
associates  should  prove  the  mine  to  be  of  great  value,  with  the  condi- 
tion that,  in  the  event  such  sale  to  a  third  party  should  equal  or  exceed 
$650,000,  the  appellee  would  pay  $50,000  thereof  to  the  appellant  and 
his  associates,  or  any  less  excess  over  $600,000,  with  the  preferred 
right  already  mentioned  to  the  appellant  and  his  associates  to  become 
the  purchaser  at  the  price  of  $600,000.  The  only  real  obligation  the 
contract  seems  to  have  imposed  upon  the  appellee  was  to  pay  for  the 
stores  and  supplies  the  appellant  and  his  associates  might  have  on  hand 
in  the  event  it  should  resume  possession  of  the  property,  which  it  re- 
served the  right  to  take  at  any  time  after  90  days  (thereby  depriving 
the  appellant  and  his  associates  of  the  right  to  further  explore  it),  and 
to  sell  the  property  to  the  appellant  and  his  associates  at  the  end  of  the 
year  for  $600,000,  provided  it  had  not  already  sold  or  contracted  it  to 
somebody  else. 

It  is  difficult  to  conceive  of  a  much  more  one-sided  contract.  It  is 
one  that  we  do  not  think  any  court  of  equity  should  decree  the  specific 
performance  of.  "To  stay  the  arm  of  a  court  of  equity  from  en- 
forcing a  contract,"  said  lie  Supreme  Court  in  Pope  Manufacturing 
Co.  V.  Gormully,  144  U.  S.  224,  236,  12  Sup.  Ct.  632,  637,'  36  L.  Ed. 
414,  "it  is  by  no  means  necessary  to  prove  that  it  is  invalid.  From 
time  immemorial  it  has  been  the  recognized  duty  of  such  courts  to  ex- 
ercise a  discretion,  to  refuse  their  aid  in  the  enforcement  of  uncon- 
scionable, oppressive,  or  iniquitous  contracts,  and  to  turn  the  party 
claiming  the  benefit  of  such  contract  over  to  a  court  of  law."  In  Wil- 
lard  V.  Tayloe,  8  Wall.  667,  19  L.  Ed.  501,  the  same  court  said : 

"In  general  It  may  be  said  that  the  specific  relief  wUl  be  granted  when  it  is 
apparent  from  a  view  of  all  the  circumstances  of  the  particular  case  that  it 
will  subserve  the  ends  of  Justice,  and  that  It  will  be  withheld  when  from  a  like 
view  it  appears  that  it  will  produce  hardship  or  injustice  to  either  of  the  par- 
ties. It  is  not  sufficient,  as  shown  by  the  cases  cited,  to  call  forth  the  equitable 
interposition  of  the  court,  that  the  legal  obligation  under  the  contract  to  do 
the  specific  thing  desired  may  be  perfect.  It  must  also  appear  that  the  specific 
enforcement  will  worlc  no  hardship  or  injustice,  for  if  that  result  would  fol- 
low the  court  will  leave  the  parties  to  their  remedies  at  law." 
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In  King  ▼.  Hamilton,  4  Pet  311,  327,  7  L.  Ed.  869,  the  Supreme 
Court,  in  speaking  of  the  power  of  a  court  of  equity  to  decree  specific 
performance,  said : 

•*Bnt  this  power  is  to  be  exercised  under  the  sound  Judicial  discretion  of  the 
court,  with  an  eye  to  the  substantial  justice  of  the  case.  When  a  party  comes 
into  a  court  of  diancery  seeking  equity,  he  Is  bound  to  do  justice,  and  not  ask 
the  court  to  become  the  instrument  of  iniquity.  Where  a  contract  is  hard  and 
destitute  of  all  equity,  the  court  will  leave  parties  to  their  remedy  at  law ; 
and  if  that  has  been  lost  by  negligence,  they  must  abide  by  it  It  is  a  settled 
rule;  therefore,  to  bXIoik  a  defendant  In  a  bUl  for  specific  performance  of  a 
contract  to  show  that  it  is  unreasonable  or  unconscientious.*' 

In  Marks  v.  Gates,  154  Fed.  481,  484,  83  C.  C.  A.  821,  324, 14  L.  R. 
A.(N.  S.)  317,  we  said: 

*'A  court  of  equity  will  not.grant  pecuniary  compensation  In  lieu  of  specific 
potormance  unless  the  case  presented  is  one  for  equitable  interposition  such 
as  would  entitle  plaintiflT  to  performance  but  for  intervening  facts,  such  as  a 
destruction  of  the  property,  the  conveyance  of  the  same  to  an  innocent  third 
person,  or  the  refusal  of  the  vendor's  wife  to  join  in  the  conveyance" — citing 
Gooley  ▼.  LobdeU,  153  N.  Y.  606,  47  N.  B.  783 ;  Matthews  v.  Matthews,  133  N. 
T.  679,  81  N.  B.  519;  Bourget  v.  Monroe,  58  Mich.  563,  25  N.  W.  514 ;  Bastman 
▼.  Reid,  101  Ala.  320,  13  South.  46;  Milkman  y.  Ordway,  106  Mass.  232. 

In  other  words,  the  ancillary  power  to  award  compensatory  damages 
can  only  be  exercised  in  a  case  where  the  equitable  relief  prayed  for 
might  have  been  given.  See  McQueen  v.  Chouteau's  Heirs,  20  Mo, 
222,  64  Am.  Dec.  178. 

The  case  of  Cathcart  v.  Robinson,  6  Pet.  264,  8  L.  Ed.  120,  relied 
on  by  the  court  below  in  support  of  its  decision,  is  quite  different  from 
the  present  one.  There  Robinson  properly  brought  his  suit  in  the 
court  of  equity  to  enforce  a  contract  of  sale,  as  is  expressly  stated  by 
the  court  in  its  opinion,  while  here  the  appellee  never  had  any  right  to 
go  into  a  court  of  equity,  for  the  reason  that  the  contract  upon  which 
the  suit  IS  based  expressly  showed  upon  its  face,  as  the  court  below 
held,  that  the  appellee  was  not  entitled  to  specific  performance  of  it, 
but  only  to  damages  in  the  event  of  its  breach. 

The  judgment  is  reversed,  and  the  case  remanded,  with  directions 
to  the  court  below  to  dismiss  the  suit,  at  the  complainant's  cost. 


COONBX  v.  COLLINS  et  aL 

(drcnit  Court  of  Appeals,  Ninth  Circuit.    February  21,  1910.) 

No.  1,726. 

BAimUFTOT   (I  288^)— SXTinCABT   PaOCEKDINGS   BY   TBUBrKS-JUBISDICTION   0» 

Bakkbuptct  Coitbt— Adverse  Claim. 

A  court  of  bankruptcy  is  without  jurisdiction  of  a  proceeding  by  a  trus- 
tee to  recover  property  from  an  adverse  claimant,  who  holds  the  legal 
title  and  possession  and  asserts  his  sole  ownership,  and  who  does  not  con- 
sent to  the  jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  (  288.  ♦] 
•Tor  oUi«r  e«i«  Me  umm  topie  tk  f  jmntuOL  In  D«e.  *  Am.  Digs.  1007  to  date,  4  Rep'r  IndcicM 
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Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  District  of  Montana,  in  Bankruptcy. 

In  the  matter  of  Frank  Henry  Cooney,  bankrupt.  Petition  by  Wal- 
ter E.  Collins,  trustee,  against  John  W.  Cooney.  Order  requiring  re- 
spondent to  turn  over  property,  and  he  brings  a  petition  for  review. 
Reversed. 

Louis  P.  Donovan,  for  petitioner. 
Robert  McBride,  for  respondents. 

Bef<5re  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges, 

ROSS,  Circuit  Judge.  This  is  a  petition  for  revision,  under  section 
24b  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stai.  663  [U. 
S.  Comp.  St.  1901,  p.  3432]),  of  the  proceedings  of  the  United  States 
District  Court  for  the  District  of  Montana*  The  question  presented  is 
whether  the  bankruptcy  court  had  power,  by  summary  proceedings,  to 
order  the  petitioner  to  surrender  and  turn  over  certain  real  and  per- 
sonal property,  standing  in  his  own  name,  to  the  trustee  of  the  bank- 
rupt. 

The  amended  petition  of  the  trustee  for  the  order  alleged,  in  effect, 
that  certain  real  estate  therein  specifically  described,  situated  in  the 
state  of  Montana,  stood  upon  the  records  of  the  several  counties  of 
the  state  in  which  the  various  pieces  of  property  were  respectively  sit- 
uate in  the  name  of  John  W.  Cooney,  the  petitioner  here,  and  also  al- 
leged that  certain  personal  property,  specifically  described  in  the  peti- 
tion of  the  trustee,  also  stood  in  the  name  of  John  W.  Cooney,  but 
averred,  upon  information  and  belief,  that  all  of  the  property  so  men- 
tioned and  described  was  purchased  by  the  bankrupt,  Frank  Henry 
Cooney,  with  his  own  money,  and  that  no  part  of  the  consideration 
therefor  was  paid  by  the  said  John  W.  Cooney,  and  that  the  said  Frank 
Henry  Cooney  has  at  all  times  been  in  possession  of  all  of  the  property, 
having  absolute  control  and  management  thereof,  and  that  the  taking 
of  the  title  to  the  described  property  in  the  name  of  the  said  John  W. 
Cooney  "was  and  is  colorable  only  and  for  the  purpose  of  evading  the 
creditors  of  the  said  Frank  Henry  Cooney." 

The  answer  of  John  W.  Cooney  to  the  trustee's  amended  petition 
put  in  issue  the  averments  in  respect  to  fraud  and  the  interest  of  Frank 
Henry  Cooney,  and  alleged,  among  other  things,  that  the  real  prop- 
erty described  in  the  trustee's  petition  as  lot  5  in  block  2,  West  Ex- 
celsior addition  to  the  city  of  Butte,  "does  stand  in  the  name  of  this 
defendant  and  respondent,  and  has  stood  in  his  name  for  approximate- 
ly four  years,  and  that  this  defendant  and  respondent  is  the  owner 
thereof  by  virtue  of  a  deed,  and  that  he  built  a  house  on  said  property 
himself,  and  that  the  said  bankrupt,  Frank  H.  Cooney,  has  not  any  in- 
terest in  or  possession  of  the  said  property,  that  the  said  property  was 
not  taken  in  the  name  of  this  defendant  and  respondent  for  the  pur- 
pose of  evading  the  creditors  of  the  said  Frank  H.  Cooney,  but  alleges 
that  the  said  property  was  purchased  by  John  W.  Cooney,  this  defend- 
ant and  respondent,  and  the  whole  of  said  consideration  therefor  was 
paid  by  said  John  W.  Cooney  with  his  own  money,  and  that  he  now 
has,  and  at  all  times  herein  mentioned  has  had,  possession  of  said  prop* 
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erty" ;  that  certain  other  of  the  real  property  described  by  the  trustee 
**has  been  conveyed  to  one  P.  Vadney  by  deed  executed  by  this  defend- 
ant and  respondent  to  the  »id  P.  Vadney  approximately  ten  months 
ago ;  that  there  is  a  contract  between  this  defendant  and  said  Vadney, 
whereby  said  Vadney  shall  reconvey  said  property  to  this  defendant 
and  respondent  on  the  payment  of  $1,000  and  interest  by  this  defendant 
and  respondent,  John  W.  Cooney,  to  the  said  Vadney,  and  that  the 
said  Frank  H.  Cooney,  the  bankrupt,  has  not  at  this  time  and  never 
had  any  interest  in  or  possession  of  the  said  property,  but  alleges  that 
the  said  property  was  purchased  by  John  W.  Cooney,  this  defendant 
and  respondent,  and  the  whole  of  the  consideration  therefor  was  paid 
by  said  John  W.  Cooney  with  his  own  money,  and  that  he  now  has, 
and  at  all  times  herein  mentioned  has  had,  possession  of  said  proper- 
ty" ;  that  in  respect  to  certain  of  the  other  specifically  described  real 
property  mentioned  in  the  trustee's  petition  the  said  John  W.  Cooney 
has  an  undivided  one-sixth  interest,  and  has  had  the  said  undivided  one- 
sixth  intere3t  therein  for  approximately  eighteen  (18)  months,  "and  has 
been  the  owner  thereof  by  virtue  of  a  deed  executed  and  delivered  by 

to  this  defendant  ajid  respondent,  and  that  the  said  Frank  H. 

Cooney  has  no  right,  title,  or  interest  therein,  and  never  did  have  any 
right,  title,  interest,  or  possession  therein,  but  alleges  that  the  said 
property  was  purchased  by  John  W.  Cooney,  this  defendant  and  re- 
spondent, and  the  whole  of  the  consideration  therefor  was  paid  by 
said  John  W.  Cooney  with  his  own  money,  and  that  he  now  has,  and 
at  all  times  herein  mentioned  has  had,  possession  of  said  property"; 
that  of  another  piece  of  the  real  property  described  in  the  trustee's  pe- 
tition the  defendant  John  W.  Cooney  has  been  the  owner  for  two 
years,  by  virtue  of  a  conveyance  thereof  to  him,  the  whole  of  the  con- 
sideration for  which  was  paid  by  him  with  his  own  money,  and  the 
possession  of  which  he  has  ever  since  had,  and  in  which  property  the 
bankrupt,  Frank  H.  Cooney,  never  had  any  right,  title,  or  interest,  nor 
any  possession  thereof ;  that  that  portion  of  the  real  estate  described 
in  the  trustee's  petition  which  had  been  conveyed  by  the  defendant 
John  W.  Cooney  to  P.  Vadney  was  granted  to  him,  John  W.  Cooney, 
"by  deed  executed  by  Peter  R.  Dolman  September  2,  1904,  and  filed 
for  record  September  30,  1904,  and  that  said  property  was  purchased 
by  John  W.  Cooney,  defendant  and  respondent,  and  the  whole  of  the 
consideration  therefor  was  paid  by  said  John  W.  Cooney  with  his  own 
money,  and  that  he  now  has,  and  at  all  times  mentioned  herein  has 
had,  possession  of  said  property";  that  in  the  property  described  in 
the  trustee's  petition  as  lot  5  in  block  16  of  the  Leggat  &  Foster  addi- 
tion to  the  city  of  Butte  the  defendant  John  W.  Cooney  has  no  interest, 
the  same  being  for  the  two  years  then  last  past  the  property  of  the  East 
Butte  Extension  Copper  Mining  Company,  and  that  in  the  property  de- 
scribed in  the  trustee's  petition  as  lot  9  in  block  6  of  the  Rice  addition 
to  the  city  of  Butte  the  defendant  John  W.  Cooney  has  no  interest, 
the  same  having  been  deeded  to  the  East  Butte  Extension  Copper  Min- 
ing Company  about  three  years  previous  to  the  order  to  show  cause 
issued  against  the  defendant ;  that  certain  of  the  other  real  estate  de- 
scribed in  the  trustee's  petition  was  conveyed  to  the  defendant  John  W. 
Cooney  about  a  year  and  a  half  prior  to  these  proceedings,  and  th-^ 
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the  bankrupt,  Frank  H.  Cooney,  never  had  any  interest  therein  nor 
possession  thereof,  and  that  the  whole  of  the  consideration  therefor 
was  paid  by  the  said  John  W.  Cooney  with  his  own  money ;  that  cer- 
tain other  of  the  real  property  described  in  the  trustee's  petition  was 
acquired  by  the  defendant  John  W.  Cooney  by  virtue  of  a  deed  duly 
executed  by  Georgia  Butler  and  Samuel  M.  Butler  on  the  1st  of  Jime, 
1906,  and  duly  recorded  in  the  office  of  the  county  recorder  of  Mis- 
soula county,  Mont.,  on  the  2d  of  June,  1906,  the  whole  of  the  consider- 
ation for  which  conveyance  was  paid  by  the  said  John  W.  Cooney  with 
his  own  money,  since  which  conveyance  the  property  has  been  in  his 
possession,  and  that  the  bankrupt,  Frank  H.  Cooney,  has  not  and  nev- 
er had  any  interest  therein ;  that  the  shares  of  stock  described  in  the 
trustee's  petition  were  purchased  by  the  defendant  John  W.  Cooney 
with  his  own  money,  were  issued  to  him  in  his  own  name,  and  since 
their  issuance  have  been  in  his  possession;  and  that  the  bankrupt  Frank 
H.  Cooney  never  had  any  interest  therein  nor  any  possession  thereof. 
All  of  the  above-mentioned  allegations  of  the  defendant  Johi;i  W.  Coon- 
ey were  verified  by  him  of  his  own  knowledge. 

His  objections  to  the  determination,  in  such  summary  proceedings, 
of  the  right  to  the  properties  in  question,  were  overruled  by  the  referee 
in  bankruptcy,  which  officer  found,  in  effect,  upon  the  conflicting  evi- 
dence introduced  before  him,  that  all  of  the  property  in  question  really 
belonged  to  the  bankrupt,  Frank  Henry  Cooney,  was  paid  for  with  his 
money,  and  put  in  the  name  of  John  W.  Cooney  for  the  purpose  of  de- 
frauding the  creditors  of  Frank  Henry  Cooney.  The  matter  being 
brought  before  the  court  upon  petition  for  revision  of  the  action  of  the 
referee,  like  objections  were  there  made  by  John  W.  Cooney  to  the  ju- 
risdiction of  the  referee,  and  of  the  power  of  the  bankruptcy  court  to 
thus  determine  the  property  rights  in  question,  resulting  m  the  af- 
firmance by  the  court  of  the  referee's  order.  Hence  the  present  peti- 
tion for  revision. 

In  so  ruling  we  are  of  the  opinion  that  the  learned  judge  of  the 
court  below  was  in  error.  That  court,  as  well  as  the  counsel  for  the  re- 
spondents here,  largely  rely  in  support  of  their  position  upon. the  case 
of  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405, 
which  case  was  subsequently  reviewed  in  the  case  of  Jaquith  v.  Row- 
ley, 188  U.  S.  620,  624,  625,  23  Sup.  Ct.  369,  371,  372,  47  L.  Ed.  620, 
where  the  Supreme  Court  thus  concluded  its  review  of  it : 

"In  other  words^  Nngent's  CaBe  simply  holds  that  where  the  agent  held^ 
money  belonging  to  the  bankrupt  to  which  he  had  no  claim,  but  simply  re-** 
fused  to  give  up  the  property,  which  he  acknowledged  belonged  to  the  bank- 
rupt, the  bankruptcy  court  had  power,  by  summary  proceedings,  to  order  him 
to  deliver  such  property  to  the  trustee  in  bankruptcy" 

— which  was  not  only  a  "wholly  different"  case  from  that  of  Jaquith 
v.  Rowley,  but  also  from  that  now  before  us.  Like  the  surety  in  the 
case  of  Jaquith  v.  Rowley,  the  petitioner  here,  John  W.  Cooney,  by  his 
verified  answer  not  only  claims  the  absolute  right  to  hold  all  of  the 
property  in  question  as  against  everybody,  but  specifically  alleges  the 
reasons  for  his  claim  of  ownership  of  it.  Of  course,  his  allegations 
in  that  behalf  may  not  be  true ;  still  they  make  a  case  of  adverse  claim 
to  the  property  on  his  part,  to  overcome  which  it  was  essential  for  the 
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trustee  to  proceed  in  accordance  with  the  provisions  of  section  23  of 
the  bankruptcy  act  and  not  by  summary  proceeding  in  bankruptcy. 
We  think  the  case  of  Jaquith  v.  Rowley,  188  U.  S.  620,  23  Sup.  Ct. 
369,  47  L.  Ed.  620,  is  directly  in  point,  on  the  authority  of  which  the 
judgment  of  the  District  Court  should  be  reversed,  with  directions  to 
order  the  dismissal  of  the  trustee's  petition. 

We  do  not  think  there  is  anything  in  the  cases  of  In  re  McMahan, 
147  Fed.  684,  77  C.  C.  A.  668,  In  re  Noel  (D.  C.)  137  Fed.  694,  or  In  re 
Michie  (D.  C.)  116  Fed.  749,  in  conflict  with  what  we  here  hold.  In 
the  McMahan  Case  it  was  an  undisputed  fact  that  the  actual  possession 
of  the  land  upon  which  McMahan  asserted  an  adverse  lien  was  in  the 
trustee  of  the  bankrupt,  and  it  was,  as  we  think,  very  properly  held 
that,  as  the  bankruptcy  court  had  through  its  trustee  the  actual  pos- 
session of  the  land,  it  was  not  only  within  its  power,  but  it  was  its 
duty,  to  determine  all  question's  in  reference  to  the  validity  of  liens 
upon  the  property.  In  the  case  at  bar,  however,  one  of  the  main  ques- 
tions raised  by  the  adverse  claimant  was  as  to  the  possession  of  the 
property  by  the  trustee ;  he  setting  forth  under  oath,  not  only  that  the 
bankrupt  never  had  any  title  to  or  interest  in  the  property  in  question, 
but  never  had  any  possession  of  it. 

The  cases  of  In  re  Noel  and  In  re  Michie  seem  to  us  to  be  in  direct 
line  with  our  conclusion.  In  the  Noel  Case  (D.  C.)  137  Fed.  698, 
Judge  Morris  said : 

"I  think  the  distinction  between  the  controversies  arising  in  bankruptcy 
which  must  be  determined  by  plenary  independent  suits  and  those  which  may 
be  heard  on  summary  petition  depends  upon  who  has  possession  of  the  subject- 
matter  of  the  controversy.  If  the  bankruptcy  court  has  possession,  then,  as 
a  rule,  the  matter  may  be  heard  upon  petition  and  answer.  If  a  stranger  has 
possession,  and  is  holding  by  adverse  claim,  then  an  Independent  plenary  suit 
is  in  most  cases  proper.  In  this  case  the  property  was  in  the  possession  of  the 
bankrupt,  and  upon  his  adjudication  his  title  and  i)08session  passed  to  the 
trustees.  The  possession  of  the  trustee  could  not  be  disturbed  by  any  form  of 
adverse  legal  proceedings  without  the  concurrent  sanction  of  the  court  of 
bankruptcy.  That  court,  having  possession  of  the  property,  had  jurisdiction, 
ux>on  notice  to  those  claiming  to  have  liens  and  incumbrances  upon  it,  to  or- 
der the  property  to  be  sold  by  the  trustees  free  of  all  incumbrances,  if  the 
court,  in  its  discretion,  should  determine  that  such  a  sale  was  for  the  benefit 
of  the  unsecured  creditors;  and  after  such  a  sale,  having  in  its  control  the 
fund  arising  from  the  sale,  it  would  have  jurisdiction  to  determine  the  con- 
flicting claims  of  the  parties  whose  liens  had  been  displaced  as  to  the  prop- 
erty sold,  and  transferred  to  the  fund  in  the  court  Ray  v.  Norseworthy,  2S 
Wall.  128,  23  L.  Ed.  116." 

And  in  the  Michie  Case  Judge  Lowell  held  that  a  court  of  bankrupt- 
cy has  no  jurisdiction  over  a  controversy  between  the  trustee  and  one 
to  whom  the  bankrupt  conveyed  property,  as  to  such  property,  where 
such  person  has  possession,  and  makes  a  real,  though  fraudulent  and 
voidable,  adverse  claim,  and  does  not  consent  to  the  jurisdiction. 

^  The  judgment  of  the  District  Court  is  reversed,  with  costs,  and  with 
directions  to  order  the  dismissal  of  the  trustee's  petition. 
176  F.— 18 
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CUMMINGS  V.  SAME. 

(Carcnlt  Court  of  Appeals,  First  Circuit    February  16.  1910.) 

Nos.  850,  851. 

L  JUDGMEm?  (§  829*)— *COIiI.ATEBAL  . ATTACK— JUDGMENT  IN  REM. 

A  decree  ot  a  federal  court,  establishing  a  lien  on  a  fund,  cannot  be  col- 
laterally attacked  by  a  suit  In  a  state  court.  In  which  the  complainant  asks 
to  be  adjudged  owner  of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  U  1510-1515; 
Dec.  Dig.  §  829.»] 
2b  Courts  (§  493*)— Suit  in  Contempt  of  B*EDEBAii  Court— Dismissal. 

A  decree  was  entered  by  a  Circuit  Court  of  the  United  States,  on  a 
mandate  from  the  Supreme  Court,  adjudging  a  lien  on  a  fund  in  the 
hands  of  an  ancillary  administrator.  Complainants,  claiming  an  Interest 
.  in  such  fund,  during  the  same  term  at  which  the  decree  was  entered,  and 
while  it  was  still  under  control  of  the  court.  Instituted  suits  in  a  state 
court,  asking  that  they  be  adjudged  owners  of  the  fund' to  the  exclusion  of 
the  complainant  in  the  decree,  who  as  a  defendant  removed  such  suits 
Into  the  Circuit  Court  Held,  that  such  court  properly  took  jurisdiction 
and  dismissed  the  suits,  as  in  contempt  of  its  decree  and  an  attempt  to  in- 
terfere with  its  execution. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec.  Dig.  §  493.*] 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Suits  in  equity  by  Ellen  S.  Cornue  and  Herbert  P.  Cummings,  ex- 
ecutor, respectively,  against  Eva  A.  Ingersoll,  administratrix,  and  oth- 
ers. Decrees  of  dismissal  (174  Fed.  666),  and  complainants  appeal. 
Affirmed. 

The  two  bills  of  complaint  at  issue  were  Instituted  In  the  state  court,  and 
were  directed  against  a  fund  in  one  of  the  probate  courts  of  Massachusetts 
upon  which  a  lien  had  been  established  under  direction  of  the  Supreme  Court 
of  the  United  States,  in  favor  of  Eva  A.  Ingersoll,  administratrix  of  the  estate 
of  Robert  G.  Ingersoll. 

Identity  of  subject-matter,  and  the  complainants'  Imowledge  of  the  pendency 
and  progress  of  the  lien  proceeding  in  the  federal  courts,  and  of  the  "Judg- 
ments and  decrees  therein,"  are  shown  by  the  allegations  of  the  bills. 

Among  the  allegations  which  appear  in  each  bill  are  the  following: 

"Fourth.  ♦  ♦  ♦  And  thereupon  said  contestant  party  duly  executed  an 
assignment  agreement  and  power  of  attorney,  a  copy  whereof  Is  hereunto  an- 
nexed, marked  'Exhibit  1,*  and  made  a  part  hereof,  by  the  terms  of  which 
said  Cummings,  Ladd,  Dunbar,  and  Cornue  assigned  to  said  Root  and  one 
Gideon  Wells,  now  deceased,  one-third  (%)  of  their  several  interests  in  said 
estate  out  of  which  to  reimburse  said  Root  for  all  sums  expended  or  to  be  ex- 
pended on  account  of  the  settlement  of  said  estate  and  opposing  the  probate  of 
said  will,  the  said  Root  to  have  the  remainder  of  said  one-third  {%)  as  compen- 
sation for  his  time  and  services.  ♦  ♦  » »»  (Exhibit  1  Is  dated  September  25, 
1800.) 

"Forty-flfth.  Said  cause  proceeded  In  said  Circuit  Court  of  the  United 
States  and  in  the  Circuit  Court  of  Appeals  thereof,  and  on  certiorari  in  the  Su- 
preme Court  of  the  United  States;  and  said  Supreme  Court  remanded  said 
cause  with  directions  for  the  entry  of  a  decree  establishing  said  debt  and  sub- 
jecting three  hundred  sixty-eight  and  three-fourteenths  eleven-hundredths 
(3683/i4/1100)  of  such  fund  as  might  be  distributed  in  Massachusetts  under 
the  order  of  the  probate  court  of  the  county  of  Su^olk  In  said  estate  of  An- 
drew J.  Davis,  deceased. 

•For  other  casei  lee  same  topic  A  S  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  data,  4  Rep'r  lodezr 
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'*Forty-slxth.  In  said  cause  no  evidence  was  presented  to  said  courts,  or  any 
of  them,  to  show  the  fact  aforesaid  that  said  Root  and  said  Coram  had  already, 
from  the  prior  distributions  of  said  estate,  withdrawn  their  entire  portion  of 
said  five  hundred  fifteen  and  one-half  eleven-hundredths  (515^/1100)  of  said 
estate,  and  said  courts  did  not  pass  upon,  or  have  Jurisdiction  to  pass  upon, 
the  rights  of  said  Cummlngs  and  said  Comue  in  the  premises,  and  said  suit 
and  the  proceedings  therein,  and  the  judgments  and  decrees  therein,  are  wholly 
without  effect  upon  the  rights  of  said  Cummlngs  and  said  Cornue.*' 

"Forty-ninth.  As  against  the  complainant  there  Is  no  debt  due  to  the  ad- 
ministrator of  the  estate  of  Robert  G.  IngersoU  from  any  person  by  reason  of 
anything  done  by  said  IngersoU  in  connection  with  the  estate  of  said  Andrew 
J.  Davis,  deceased." 
'     Exhibit  1,  referred  to  in  paragraph  4,  contains  the  following: 

"And  we,  the  said  Sarah  Maria  Cummlngs,  EHlzabeth  S.  Ladd,  Ellen  Comue, 
and  M.  Louise  Dunbar,  do  hereby  severally  constitute  and  appoint  the  said 
Henry  A.  Root  and  Gideon  Wells  our  attorneys  in  fact,  irrevocable,  for  us, 
and  each  of  us,  and  in  our  and  each  of  our  names,  place,  and  stead,  Jointly  to 
demand,  sue  for,  collect,  receive,  compound,  receipt  for,  and  fuU  acquittance 
give  for  our  and  each  of  our  Interests  in  said  estate." 

The  prayers  of  the  bills  were  as  follows: 

"First.  That  It  be  determined  by  this  court  to  what  extent  the  complainant 
is  entitled  to  have  and  retain  the  funds  aforesaid  upon  and  after  the  distribu- 
tion of  them  under  the  order  of  the  probate  court,  and  that  the  complainant 
have  a  decree  awarding  said  funds  to  complainant,  as  claimed  in  the  bill  of 
complaint. 

**Second.  That  it  be  determined  by  the  decree  of  this  pourt  in  what  manner 
any  deficiency  in  said  funds  shall  fall  upon  said  Ellen  S.  Cornue  and  said  Her- 
bert P.  Cummlngs  as  executor  as  aforesaid. 

"Third.  That  the  conflicting  claims  of  the  respondents  upon  the  funds  to 
which  the  complainant  is  entitled  as  aforesaid  be  denied. 

"Fourth.  That  a  receiver  be  appointed  by  this  court  to  talte,  on  behalf  of 
the  distributees  designated  by  the  probate  court  or  said  District  Court,  from 
said  John  H.  Leyson  the  funds  as  aforesaid  to  the  extent  of  five  hundred 
fifteen  and  one-half  eleven-hundredths  (515^/1100)  thereof,  and  that  said  re- 
ceiver hold  said  portion  of  said  funds  and  distribute  the  same  in  accordance 
with  the  decree  of  this  court. 

"Fifth.  That  said  five  hundred  fifteen  and  one-half  eleven-hundredths 
(515%/1100)  of  said  fund  be  charged  by  decree  of  this  court  with  a  trust  in 
favor  of  the  complainant  to  the  extent  of  the  portion  in  equity  due  the  com- 
plainant as  set  forth  in  the  bill  of  complaint,  and  that  any  of  the  respondents 
to  whom  said  five  hundred  fifteen  and  one-half  eleven-hundredths  (SlS^/^/llOO) 
or  any  part  thereof  may  come  shall  hold  the  same  In  trust  for  the  complain- 
ant to  the  extent  of  the  sum  In  equity  due  the  complainant  as  aforesaid,  and 
shall  pay  the  same  over  to  the  complainant  to  such  extent 

"Sixth.  That  the  respondent  Leyson  be  enjoined  from  removing  said  funds 
or  any  part  thereof  from  this  commonwealth,  or  otherwise  dealing  with  the 
same,  except  as  he  may  be  so  ordered  by  the  probate  court  for  Suffolk  county. 

"Seventh.  That  the  remaining  respondents,  and  each  of  them,  be  forthwith 
enjoined  from  receiving  five  hundred  fifteen  and  one-half  eleven-hundredths 
(515%/1100)  of  said  fund  or  any  part  thereof  except  through  a  receiver  or 
oj;her  officer  of  this  court. 

"Eighth.  That  this  cause  proceed  to  hearing  and  final  decree  in  the  absence 
of  those  respondents  who  are  not  residents  of  this  commonwealth  and  who  do 
not  appear  in  this  suit. 

"Ninth.  That  the  complainant  have  such  other  and  further  relief  and  such 
process  as  this  court  deems  meet  and  proper." 

These  cases  were  removed  from  the  state  courts  upon  the  ground  of  diverse 
citizenship,  together  with  allegations  as  to  the  nature  of  the  prior  proceedings 
in  the  United  States  courts  and  the  present  proceedings  in  the  state  courts 
with  reference  to  the  same  supposed  subject-matter,  which.  It  is  claimed,  raised 
a  federal  question.  On  the  25th  of  May,  1909,  they  were  under  hearing  upon 
motion  to  remand,  and  were  dismissed,  and  a  final  decree  was  entered  as  fol- 
lows: 
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''Pntnam,  Circuit  Judge.  On  hearing  before  the  court,  ordered,  motion  to  re- 
mand bill  denied,  and  bill  dismissed,  with  costs,  but  without  prejudice  to  any 
proceedings  arising  between  persons  interested  in  the  estate  of  Andrew  J. 
Davis,  deceased,  after  the  final  decree  in  Ingersoll  v.  Coram  entered  by  this 
court  has  been  fully  performed." 

Subsequently  the  following  rescript  was  filed  as  of  May  25th,  which  shows 
the  ground  upon  which  the  cases  were  dismissed: 

'*Putnam,  Circuit  Judge.  The  above  cases  came  before  us  on  motions  to  re- 
mand to  the  state  court.  On  hearing  tJie  motions  we  denied  them.  We  also 
entered  summary  decrees  dismissing  each  bill,  with  costs,  but  without  prej- 
udice to  any  questions  arising  between  the  parties  interested  in  the  estate  of 
Andrew  J.  Davis,  deceased,  after  the  decree  in  Ingersoll  v.  Coram,  entered  by 
this  court,  has  been  fully  performed.  These  orders  and  decrees  were  entered  > 
with  an  oral  expression  of  our  views  in  reference  to  them;  but,  inasmuch  as 
the  complainants  in  each  of  those  cases  have  signified  to  us  an  intention  to 
take  an  appeal  to  the  Circuit  Court  of  Appeals,  we  now  deem  it  proper  to  file 
this  brief  statement  of  the  oral  views  thus  expressed. 

**We  sufficiently  identified  the  proceedings  in  Ingersoll  v.  Coram  by  a  ref- 
erence to  the  mandate  from  the  Supreme  Court  in  that  case,  which  was  filed 
in  this  court  on  January  25,  1009,  pursuant  to  which  mandate  final  disposition 
of  Ingersoll  v.  Coram  was  made  by  this  court  That  mandate  established  the 
judgment  of  this  court  in  favor  of  Ingersoll,  administratrix,  with  a  modifica- 
tion which  appears  therein,  and  which  need  not  be  stated  particularly  In  this 
rescript. 

"The  bill  in  equity  in  the  foregoing  cases  described  quite  fully  the  proceed- 
ings in  Ingersoll  v.  Ci>ram  and  the  result  in  this  court  as  we  have  stated  it 
The  view  we  took  of  each  of  those  bills  was  that  on  their  face  they  not  only 
set  out  the  proceedings  in  Ingersoll  v.  Coram  and  the  final  judgment  therein, 
but  also  on  their  face  operated  to  delay,  embarrass,  and,  perhaps,  to  some  ex- 
tent defeat,  the  appropriate  execution  of.  our  judgment  in  accoi'dance  with 
the  mandate  to  which  we  have  referred ;  and  we  were  of  the  opinion  that  it 
appeared  on  ihe  face  of  each  of  those  bills  that  such  was  the  purpose  of  each 
of  them.  At  any  rate,  we  were  of  the  opinion  that  they  did  so  operate  as  a 
matter  of  fact,  and  that  on  their  face  they  set  out  sufficient  to  establish  that 
they  operated  in  the  manner  we  have  said,  and  that,  therefore,  on  their  face 
each  raises  such  a  federal  question  as  justified  removal  to  this  court  We  were 
also  of  the  opinion  that,  as  they  were  at  least  by  implication  of  law  contemptu- 
ous in  their  nature,  we  were  justified  in  taking  and  maintaining  jurisdiction 
over  the  same  even  in  a  summary  manner.  Therefore  we  refused  each  motion 
to  remand. 

"Also  we  were  of  the  opinion,  by  reason  of  the  operation  of  each  with  ref- 
erence to  the  judgment  of  this  court  especially  with  reference  to  the  mandate 
from  the  Supreme  Court,  and  from  their  contemptuous  nature  in  implication 
of  law,  that  the  court  in  which  the  bill  was  originally  filed  had  no  jurisdiction 
over  the  subject-matter  of  either  of  them,  and  that,  therefore,  each  bill  should 
be  dismissed.  Moreover,  In  order  to  prevent  their  practical  oi)eration  in  delay- 
ing and  embarrassing  the  execution  of  the  judgment  and  mandate  aforesaid, 
which  would  result  if  we  permitted  the  litigation  to  be  continued  even  in  this 
court,  we  were  of  the  opinion  that  the  only  remedy  suitable  under  the  circum- 
stances was  summary  dismissal. 

"We  were  strengthened  In  our  conclusions  by  the  expressions  found  in  the 
opinion  of  Judge  Aldrlch,  passed  down  in  t>ehalf  of  the  Circuit  Court  of  Ap- 
peals in  O'Connell  v.  Mason,  on  August  25,  1904,  reported  in  132  Fed.  245,  247, 
65  C.  Ci  A.  541,  543,  where  the  following  is  found: 

"  *We  have  no  doubt  of  the  inherent  and  necessary  power  of  courts  of  gen- 
eral jurisdiction  to  protect  members  of  the  public  from  vexatious  suits  through 
an  exercise  of  the  right  to  dismiss  frivolous  proceedings  which,  upon  the  face 
of  the  pleadings,  present  no  cause  of  action  recognized  by  the  law.  Unques- 
tionably the  power  to  dismiss  exists  quite  independent  of  express  statutory 
authority,  and  may  be  exercised  in  a  proper  case  by  the  court  of  its  own  mo- 
tion.' 


Digitized  by  V:iOOQIC 


COBNUE  V.  INGERSOtili.  197 

^The  derk  Is  directed  to  file  this  rescript  in  each  of  the  above  cases  the  day 
It  is  dated,  adding,  also,  'nunc  pro  tunc  as  of  the  day  when  the  motion  to  re- 
mand was  denied  and  the  bill  was  dismissed.' " 

Prom  the  final  decree  the  complainants  claimed  an  appeal  to  the  United 
States  Circuit  Ck)art  of  Appeals  for  the  First  Circuit 

• 

Edward  F.  McClennen  (Brandeis,  Dunbar  &  Nutter,  on  the  brief), 
for  appellants. 

E.  N.  Harwood  (HoUis  R.  Bailey,  on  the  brief),  for  appellees  In- 
ger^oll  and  others. 

William  T.  Read,  for  appellee  Holton. 

Horace  G.  Allen,  for  appellee  Leyson. 

Before  COLT  and  LOWELL,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

ALDRICH,  District  Judge  (after  stating  the  facts  as  above).  These 
two  cases  were  summarily  dismissed  by  the  Circuit  Court,  upon  its  own 
motion,  upon  the  ground  that  they  were  in  contempt  and  evasion  of 
law  and  in  defiance  of  a  final  decree  entered  under  the  order  of  the  Su- 
preme Court  IngersoU  v.  Coram,  211  U.  S.  335,  29  Sup.  Ct.  92,  63 
L.  Ed.  208;  opinion  of  Circuit  Court  November  17,  1909,  174  Fed. 
see.    See,  also,  148  Fed.  169,  78  C  C.  A.  303;  136  Fed.  689. 

They  were  originally  commenced  in  the  state  courts  of  Massachu- 
setts, and  were  removed  to  the  Circuit  Court  of  the  United  States  up- 
on the  ground  of  diverse  citizenship,  and  upon  allegations  which  it  is 
claimed  raise  a  federal  question  upon  the  face  of  the  bills.  They  are 
based  upon  an  alleged  out  of  court  arrangement  in  Montana  between 
five  heirs  of  Davis,  after  a  part  of  the  estate  had  been  passed  over  to 
the  group  en  masse  and  without  division,  whereby  Root  and  Coram 
retained  more  than  the  distributive  shares  of  Mrs.  Cornue  and  Mrs. 
Cumniings  to  meet  the  expenses  of  litigation  and  other  expenses,  under 
an  arrangement  and  under  circumstances  which,  it  is  said,  contem- 
plated that  tJie  complainants'  interests  should  be  made  good  in  the  end 
out  of  the  funds  in  Massachusetts.  Thus  they  in  effect  say  that  their 
claim  is  one  which  should  cut  under  the  lien,  upon  the  ground  that 
they  acquired  title  to  the  property  from  Root  and  Coram  earlier  than 
its  creation;  and  it  is  conceded  that,  if  this  claim  is  established,  it 
will  absorb  the  entire  fund  against  which  the  lien  decree  of  the  fed- 
eral court  is  directed.  In  other  words,  in  effect  and  substance,  the 
complainants  say  that  they  individually  own  the  entire  property  now 
m  the  probate  court  of  Massachusetts  against  which  the  decree  of 
the  federal  court  is  directed,  and  that  they  own  it  b)r  virtue  of  a  segre- 
gation and  private  adjustment  of  the  community  interests  made  be- 
tween the  heirs  before  the  lien,  and  consequently  that  there  is  no  prop- 
erty upon  which  the  lien  can  operate.  Such  being  thdr  claim,  the  com- 
plainants could  not  have  expected  or  even  hoped  to  prevail  in  an  inde- 
pendent proceeding  in  the  state  courts,  except  upon  the  hypothesis  of  a 
judgment  based  upon  findings  and  holdings  that  the  express  terms  of 
the  decree  of  the  Circuit  Court,  entered  in  accordance  with  the  opinion 
of  the  Supreme  Court,  are  invalid  and  inoperative  in  respect  to  the 
property  in  question. 
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It  w?.s  plainly  the  purpose  to  secure  a  result  in  another  court  which 
would  wholly  prevent  the  execution  of  the  decree  of  the  Circuit  Court 
of  the  United  States.  With  that  purpose,  the  complainants  invoke  in- 
dependent collateral  proceedings  in  another  court,  through  which  it  is 
intended  to  drive  a  fatal  blow  at  the  right  established  by  the  decree  of 
the  Circuit  Court.  Indeed,  the  purpose  is  made  quite  plain  by  the  al- 
legations and  prayers,  which  plainly  mean,  if  they  prevail,  a  complete 
and  effective  overthrow  and  nullification  of  the  operative  effect  of  the 
decree  of  the  Circuit  Court  in  respect  to  the  property  right  which  it 
assumed,  in  clear  and  unmistakable  terms,  to  declare  and  establish.  If 
such  process  is  possible  by  way  of  collateral  attack,  the  inevitable  re- 
sult would  be  a  direct  conflict  between  the  two  courts,  and  direct  con- 
flict between  their  final  decrees  directed  against  the  same  specific  prop- 
erty, because  the  decree  of  the  Circuit  Court  assumes  to  define  the  sta- 
tus of  the  property  right,  and  the  decree  sought  in  the  state  court  is 
one  which  would  completely  nullify,  not  only  the  operativeness,  but 
the  express  terms,  of  the  decree  of  the  Circuit  Court,  which  was  a 
court  of  competent  jurisdiction,  and  one  which  had  first  assumed  con- 
trol over  the  subject-matter  in  controversy. 

To  the  proposition  that  the  subject-matter  of  the  controversy  in 
question  was  something  which  might  be  dealt  with  finally  and  effective- 
ly in  the  federal  courts,  it  is  only  necessary  to  refer  to  the  recent  deci- 
sion of  the  Supreme  Court  in  Waterman  v.  Canal-Louisiana  Bank,  215 

U.  S.  33,  30  Sup.  Ct.  10,  64  L.  Ed. (December,  1909),  and  to  the 

familiar  general  rule  that,  as  between  two  courts  of  competent  juris- 
diction, the  one  which  first  assumes  jurisdiction  over  a  controversy 
will  hold  it  for  the  purpose  of  ascertaining  and  establishing  the  contro- 
verted rights. 

These  proceedings,  notwithstanding  the  proper  jurisdiction  of  the 
federal  courts,  seek  in  the  end  to  seize  and  hold  a  property  now  in  the 
custody  of  the  probate  court  of  Massachusetts,  notwithstanding,  and 
in  violation  of,  a  final  decree  entered  against  it  in  accordance  with  the 
decision  of  the  Supreme  Court  of  the  United  States,  in  which  that 
court  declared  a  right  in  respect  to  the  same  property  which  it  specif- 
ically described  and  named.  Thus,  at  their  inception,  they  seek  a  re- 
sult in  a  collateral  proceeding  which  would  utterly  set  at  naught  the 
authority  of  the  Supreme  Court  sought  to  be  enforced,  with  respect  to 
subject-matter  over  which  it  had  assumed  jurisdiction,  and  in  respect 
to  a  right  which  it  had  assumed  to  establish,  through  a  final  decree  en- 
tered under  its  direction  at  the  end  of  litigation.  An  independent  pro- 
ceeding to  such  an  end  would  be  subversive  of  judicial  authority;  aritf 
a  rule  which  would  permit  it  would  put  at  unrest  and  in  disorder  rights 
supposed  to  have  been  settled  and  established  by  courts  of  competent 
jurisdiction  and  of  last  resort. 

Previous  to  the  will  contest,  the  IngersoU  service,  and  the  lien  litiga- 
tion, a  one-third  interest  of  Mrs.  Cornue  and  of  Mrs.  Cummings  in 
the  Davis  estate  was  assigned  to  Root  and  another,  "to  be  expended  on 
account  of  the  settlement  of  said  estate  and  opposing  the  probate  of 
said  will."  The  fact  of  such  assignments  was  before  the  Supreme 
Court  (211  U.  S.  335,  337,  29  Sup.  Ct.  92,  63  L.  Ed.  208),  and  is  es- 
tablished for  purposes  of  this  case,  because  it  is  set  out  on  the  face  of 
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the  present  Cornue  and  Cummings  bills,  at  paragraph  4,  and  the  es- 
tablished fact  of  the  assignments  is  something  important  to  be  con- 
sidered upon  the  question  of  estoppel  and  adjudication.  The  decree 
in  the  Circuit  Court,  so  far  as  the  Cornue  and  Cummings  interests 
were  concerned,  took  jurisdiction  over  that  one-third  only,  and  it  is 
not  understood  that  the  decree  operates  upon  any  interests  other  than 
those  of  Root  and  Coram  as  enlarged,  of  course,  by  the  assignments  of 
the  one-third  'interests  of  Mrs.  Cornue  and  Mrs.  Cummings  and  oth- 
ers. If  these  complainants  had  any  possible  interest  in  the  one-third 
which  they  had  conveyed,  the  only  part  of  their  interests  upon  which 
the  decree  operated,  that  interest,  as  was  doubtless  assumed  by  the  Su- 
preme Court,  was  represented  in  the  original  lien  proceedings  by  their 
assignees  and  by  the  administrator,  who  had  the  custody  of  the  prop- 
erty, who  answered,  and  who  rightfully  represented  whatever  com- 
munity interest  there  was  centering  in  the  estate  over  which  he  had 
control. 

It  must  be  remembered  that  the  lien  proceeding  was  quasi  in  rem 
(Black  on  Judgments,  §§  792-795),  and  in  no  sense  was  the  decree  in 
personam  as  to  these  complainants.  The  decree  operated  in  rem  only 
as  to  the  Cornue  and  Cummings  interests  in  the  hands  of  Root  and 
Coram,  who  were  the  assignees,  and  held,  in  addition  to  their  own  orig- 
inal interests,  the  legal  title  to  the  Cornue  and  Cummings  interests  to 
which  the  Hen  attached.  It  must  also  be  remembered  that  the  inde- 
pendent proceedings  in  the  state  courts  were  in  no  sense  proceedings 
to  correct  or  modify  a  decision  which  the  court  having  custody  of  the 
res  had  assumed  to  make ;  but  they  are  proceedings  which  entirely  ig- 
nore and  set  at  defiance  all  that  has  been  done  in  respect  to  the  res, 
over  which  at  least  the  court  had  rightful  and 'unquestionable  jurisdic- 
tion. The  subject-matter,  in  the  lien  sense,  so  far  as  concerns  the 
shares  of  these  complainants,  with  which  they  had  parted  title,  was  the 
one-third  interest  upon  which  the  lien  is  asserted,  and  over  this  the 
United  States  court  had  properly  assumed  jurisdiction,  and  had  es- 
tablished a  right  by  its  decision. 

Among  the  higher  duties  of  courts  is  that  of  seeing  that  their  final 
process  is  effective  to  secure  and  establish  the  rights  which,  at  the  end 
of  litigation,  are  found  to  exist.  The  Supreme  Court  charged  the  lien 
upon  specific  property  interests  which  were  described  in  apt  words. 
The  effect  of  the  decision  was  to  attach  the  lien  to  the  property  and 
create  a  right  therein  in  behalf  of  the  Ingersoll  estate. 

The  decision  of  the  Supreme  Court  is  to  be  accepted  as  it  is  ex- 
pressed, and  we  deem  it  neither  necessary  nor  proper  to  attempt  any  de- 
fense or  explanation  of  the  result  reached,  further  than  to  say  that  the 
fact  of  the  assignments  was  before  the  Supreme  Court  (211  U.  S.  335, 
370,  29  Sup.  Ct.  92,  53  L.  Ed.  208) ;  that  upon  such  status  of  legal  title 
to  the  one-third,  with  such  parties  as  the  Supreme  Court  had  before  it, 
and  upon  such  representative  conditions  as  existed  in  respect  to  the  res 
through  the  appearance  of  the  assignees  of  the  one-third  Cornue  and 
Cummings  interest  and  the  Cummings  answer  (211  U.  S.  335,  342,  29 
Sup.  Ct.  92,  53  L.  Ed.  208),  and  upon  such  representative  capacity  as 
was  involved  in  the  appearance  and  answer  (211  U.  S.  335,  342,  29 
Sup.  Ct.  92,  53  L.  Ed.  208)  of  the  administrator  of  the  estate,,  who  had 
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custody  of  the  community  interests,  and  who  joined  in  the  common 
purpose  to  defeat  the  lien,  that  court  assumed  to  establish  the  right. 

Upon  argument  the  complainants  put  their  case  upon  the  ground 
that  the  decree  of  the  .federal  court  amounts  to  a  judicial  invasion  of 
their  rights  without  notice.  The  complainants,  at  least,  had  knowledge 
of  the  lien  proceeding  and  the  Supreme  Court  decision  at  the  time  they 
started  these  suits  in  the  state  courts,  and,  having  that  knowledge,  and 
feeling  aggrieved,  thev  might  well  have  acted  with  the  regard  ordi- 
narily held  for  a  final  decision  by  a  court  of  competent  jurisdiction. 
An  orderly  and  appropriate  remedy  would  have  been  some  one  of  the 
usual  and  well-known  proceedings  in  the  nature  of  intervention  to  cor- 
rect the  decree,  like  a  bill  in  the  nature  of  a  bill  in  review,  like  an  aux- 
iliary bill  in  equity  joining  all  the  parties,  or  any  one  of  the  simple  in- 
tervening petitions  for  that  purpose,  which  addresses  itself  to  the  court 
charged  with  the  duty  of  enforcing  its  final  decree,  to  the  end  that  it 
may  be  corrected  if  wrong  is  being  done.  Such  a  proceeding  would 
become  a  part  of  the  case  before  the  court  which  had  assumed  to  es- 
tablish a  right,  and  one,  of  course  which  would  naturally  involve  all 
necessary  and  proper  considerations  of  notice  and  estoppel.^  Such 
proceedings  were  invented  to  avoid  circuity  of  action,  multiplicity  of 
suits,  and  the  menace  to  rights  involved  in  threatened  judicial  conflict, 
and  to  meet  situations  like  the  one  in  question,  and  to  afford  a  full, 
,  proper,  and  adequate  remedy.  Such  remedies  are  based  upon  the  char- 
'  itable  assumption,  usualljr  indulged,  that  a  court  of  competent  jurisdic- 
tion can  do  justice  and  right  wrongs,  if,  through  inadvertence,  its  de- 
crees are  operating  too  broadly. 

We  take  judicial  notice  of  the  scope  of  the  lien  proceeding  and  of 
what  had  been  decided  in  the  Circuit  Court,  the  Court  of  Appeals,  and 
the  Supreme  Court,  as  well  as  judicial  notice  of  the  important  fact 
that  the  term  of  the  Circuit  Court,  in  which  the  decree  was  entered, 
^as  still  open.  The  February  term  of  the  Circuit  Court  begins  on  the 
last  Tuesday  of  February  and  ends  on  the  third  Tuesday  of  October, 
The  decree  was  entered  April  15,  1909,  and  thus  the  lien  decree  di- 
rected by  the  Supreme  Court  was  within  the  control  of  the  Circuit 
Court  at  the  time  the  complainants  instituted  their  proceeding  in  the 
state  court. 

The  term  being  open,  the  cases  which  hold  that  federal  courts  lose 
control  of  their  decrees  at  the  end  of  the  term  have  no  application 
whatever,  and  the  power  of  the  Circuit  Court,  upon  apt  proceedings,  to 
correct  its  decree,  if  an  inadvertent  wrong  was  being  done,  was  at  that 
time  something  beyond  question.  Ex  parte  Lange,  18  Wall.  163,  21  L. 
Ed.  872;  Goddard  v.  Ordway,  101  U.  S.  745,  752,  25  L.  Ed.  1040; 
Mtnsi  V.  County  Commissioners,  79  Fed.  575,  25  C  C.  A.  94 ;  Phillips 
V.  Negley,  117  U.  S.  665,  675,  6  Sup.  Ct.  901,  29  L.  Ed.  1013;  Free- 
man on  Judgments,  §  100;  Black  on  Judgments,  §§  301,  305;  Seton 
on  Decrees,  c.  787;  2  Daniell,  Ch.  PL  &  Pr.  (6th  Ed.)  §§  1026,  1027; 
17  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  837. 

If  there  was  a  grievance,  it  was  not  necessary  and  justice  did  not 
require  resort  to  independent  process  in  another  court — process  which 
in  substance  and  effect,  if  maintained,  must  entirely  ignore  the  in- 
tended operative  effect  of  the  decision  of  the  Supreme  Court    Thus 
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the  conclusion  is  inevitable  that  the  purpose  was  to  get  away  from  the 
court  exercising  jurisdiction  in  respect  to  the  subject-matter  of  the 
property  in  question,  and  which  had  assumed  to  establish  a  right,  and 
to  seize  ai;id  hold  through  the  instrumentalities  of  state  process  proper* 
ty  which  Ae  Supreme  Court  had  assumed  to  decide  belonged  to  anoth- 
er party. 

The  complainants  urge  their  supposed  grievance  with  surprising  and 
unusual  warmth  and  vigor,  upon  the  erroneous  supposition  that  the 
failure  of  the  Circuit  Court  to  loosely  abandon  and  recede  from  its 
own  final  mandate  under  subversive  collateral  attack  left  them  without 
redress,  and  that  important  and  sacred  property  rights  have  thus  been 
wrested  from  them,  and  great  wrong  done,  through  judicial  interven- 
tion without  notice,  and  in  viplation  of  fundamental  law.  The  argument 
which  involves  the  claim  of  judicial  invasion  is  an  unfortunate  one. 
We  are  reluctant  to  accept  such  an  argument  seriously,  because  we  do 
not  think  the  premises  in  this  case  warrant  it.  Moreover,  the  history 
of  American  courts  is  not  one  of  judicial  invasion.  Courts  are  usually 
content  if  they  succeed  fairly  well  in  the  direction  of  orderly  proce- 
dure, in  the  avoidance  of  unseemly  conflict  of  judicial  authority,  and 
in  making"  their  decrees  effective  to  establish  rights  which  it  is  found 
that  parties  are  entitled  to. 

Aside  from  the  idea  of  having  intervening  and  ancillary  remedies, 
with  scope  and  function  sufficient  to  avoid  circuity  of  action  and  mul- 
tiplicity of  suits,  and  of  affording  direct  remedies  and  opportunities  for 
redress  in  the  same  court,  to  the  end  that  useless  conflict  shall  not  oc- 
cur between  different  courts,  is  the  other  idea  that  judgments  and  final 
decrees  shall  not  be  subject  to  collateral  attack.  .If  adverse  independ- 
ent collateral  proceedings  like  these  were  recognized  and  encouraged, 
property  rights  would  be  in  confusion,  and  all  sorts  of  conflict  of  ju- 
risdiction and  decision  would  result,  and  in  the  end,  logically  and  nec- 
essarily, force ;  because  with  two  adverse  decrees  in  rem,  and  neither 
party  yielding,  how,  in  the  last  analysis,  could  the  property  right  be  at 
rest,  except  through  force?  Surely  each  of  two  adverse  independent 
final  decrees  in  rem  could  not  effectively  operate  to  take  the  whole  of  a 
specific  property. 

Speaking  with  moderation  by  way  of  characterization  of  the  par- 
ticular proceedings  in  question,  they  are  in  their  nature  insidiously  and 
alarmingly  well  calculated  to  bring  Courts,  which  aim  to  exercise  their 
respective  rightful  jurisdictions  under  motives  and  principles  of  use- 
ful comity,  into  direct,  open,  and  unseemly  conflict  upon  final  process. 
It  was  to  avoid  deprecated  conflict  of  judicial  authority  that  rules 
against  collateral  attack  upon  judgments  and  final  decrees,  as  well  as 
ample  remedies  in  the  nature  of  direct  attack,  were  invented  and  en- 
larged, to  the  end  that  parties  claiming  to  be  aggrieved  by  the  oper- 
ation of  a  decree  without  notice  may  have  their  day  in  court  and  full 
redress. 

The  rule  which  requires  direct  attack  and  forbids  collateral  attack 
upon  final  judgments  and  decrees  is  a  rule  of  public  and  judicial  ne- 
cessity, and  is  founded  upon  considerations  which  wholly  exclude  the 
idea  of  a  laxity  which  shall  tolerate  an  independent  collateral  proceed- 
ing to  disestablish  in  another  trial  that  which  has  been  expressly  es- 
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tablished  upon  a  former  trial  upon  the  merits.  As  argued,  it  is  true, 
a  plea  in  bar  may  furnish  a  remedy  against  this ;  but  that  is  not  the 
only  remedy,  and  where  the  identity  of  the  property  is  unmistakable, 
and  the  purpose  to  disestablish  the  result  of  a  former  adjudication  is 
clear,  courts  may  not  always  subject  parties  to  another  trial  upon  a 
plea  in  bar,  and  to  the  expense  and  delay  incident  to  such  a  defense. 

In  its  consideration  of  the  question  of  contempt  and  evasion  of  law, 
and  what  had  theretofore  been  decided  in  respect  to  the  property  in 
question,  the  Circuit  Court  was  not  dealing  with  the  question  whether 
the  state  court  had  in  fact  assumed  jurisdiction,  whether  a  plea  in  bar 
would  be  effective  in  that  court  or  any  other,  or  at  all  with  the  question 
as  to  what  the  state  court  would  probably  do  or  not  do.  It  was  only 
dealing  with  the  purposes  of  the  complainants,  in  view  of  its  own 
knowledge  as  to  identity  of  parties  and  property,  and  as  shown  upon 
the  face  of  their  bills. 

These  proceedings,  instituted  in  one  court  to  disestablish  or  render 
inoperative  what  had  been  established  in  another,  were  removed  to  the 
court  which  established  the  right  sought  to  be  overthrown ;  and  that 
court,  having  before  it  the  cases  upon  motion  to  remand,  without  de- 
ciding or  considering  the  question  of  diverse  citizenship,  or  other  par- 
ticular grounds  upon  which  they  were  removed,  finding  them  to  be  in 
contempt  of  law  and  of  what  it  had  done  under  the  direction  of  the 
Supreme  Court,  denied  the  motion  to  remand  and  summarily  dismissed 
them. 

Having  found  the  proceedings  to  be  in  contempt  and  in  evasion  of 
the  decision  already  made,  we  are  not  aware  of  any  imperative  rule  of 
law  which  required  the  Circuit  Court  to  lend  potency  to  their  existence 
by  considering  the  question  of  diverse  citizenship,  or,  on  motion  of  the 
complainants,  who  held  its  decrees  in  contempt,  to  lend  force  to  their 
offending  purpose  by  remanding  their  cases  tp  the  state  court.  If  the 
requisite  diverse  citizenship  did  not  exist,  as  the  complainants  claimed, 
surely  the  order  of  dismissal  violated  no  substantive  right. 

These  cases  having  been  removed  to  the  Circuit  Court,  that  court 
treated  the  proceedings  as  not  ancillary,  but  in  contempt  of  what  the 
federal  court  had  decided  and  was  doing,  and  dismissed  them,  and  the 
order  or  decrees  should  be  affirmed.  In  each  case-  the  decree  is  as  fol- 
lows: 

The  decree  of  the  Circuit  Court  is  affirmed,  and  the  appellees  recover 
their  costs  of  appeal. 


RENNIK  v.  MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  First  OlrcuiL    February  11,  1910.) 

No.  847. 

1.  Inburamce  ({  56*) — Mutual  Companies— Authobitt  or  Pbbsidbnt  to  Maks 
Contract— CoNBTRUcrrioN  of  By-Laws. 

The  by-laws  of  a  life  insurance  company  required  the  president  to  re- 
port quarterly  to  the  trustees  a  summary  of  the  business  of  the  preceding 
quarter,  stating  the  contracts  that  had  been  made,  etc.  They  also  pro- 
vided that  the  president  should  have  "the  general  direction  and  superin- 

^For  other  cases  aee  same  topic  A  8  number  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep*r  Indexes 
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tendence  of  the  affairs  and  of  the  officers  of  the  company,'*  and  should 
establish  rules  and  regulations  for  the  conduct  of 'the  business  of  the 
company.  Held,  that  such  provisions  did  not  vest  the  president  with 
power  to  make  an  oral  contract  with  a  general  agent,  binding  the  compa- 
ny after  the  termination  of  his  agency,  in  a  certain  contingency  to  pay 
him  a  sum  annually  during  the  remainder  of  his  life  sufficient  for  his 
support,  and  that  In  the  absence  of  ratification  by  the  company,  or  a 
course  of  dealing  from  which  the  authority  of  the  president  might  be  in- 
ferred, such  a  contract  was  not  binding. 
[Ed-  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  {  70 ;   Dec.  Dig. 

i  5a»] 

2.  CoBPOBATioNS  (§  432*) — ^Ukatjthobized  Contbacts  bt  Officeb— Ratifica- 
tion. 

Evidence  considered,  and  held  not  to  establish  a  ratification  by  a  cor- 
poration of  an  unauthorized  contract  claimed  to  have  been  made  by  Its 
president 

[Ed.  Note. — ^For  other  cases,  see  CJorporations,  Cent  Dig.  {  1717;  Dec. 
Dig.  i  432.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Action  by  Zenas  Crane  Rennie  against  the  Mutual  Life  Insurance 
Company  of  New  York.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Afiirmed. 

Samuel  H.  Pillsbury  (Currier,  Rollins,  Young  &  Pillsbury  and  Philip 
C.  Stanwood,  on  the  brief),  for  plaintiff  in  error. 

William  D.  Turner  (Reginald  Foster  and  George  Hoague,  on  the 
brief),  for  defendant  in  error. 

Before  PUTNAM  and  LOWELL,  Circuit  Judges,  and  HALE, 
District  Judge. 

HALE,  District  Judge.  This  is  an  action  upon  an  oral  contract, 
alleged  to  have  been  made  in  September,  1886,  whereby,  in  considera- 
tion that  the  plaintiff  would  accept  the  position  of  general  manager  for 
the  defendant  in  Australia  and  go  to  AustraiHa  in  order  to  be  general 
manager,  the  defendant  corporation  agreed  that  if,  on  the  termination 
of  his  employment  as  said  general  manager,  the  plaintiff  had  not  suc- 
ceeded in  building  up  a  satisfactory  renewal  commission  account,  the 
defendant  would  pay  to  him  annually  for  the  remainder  of  his  life 
an  amount  sufficient  to  support  him.  At  the  close  of  the  evidence  in 
the  court  below,  a  verdict  was  directed  for  the  defendant,  on  the 
ground  that  the  evidence  did  not  show  authority  of  the  president  to 
make  the  contract ;  nor  did  it  prove  any  subsequent  ratification  of  the 
contract  by  the  corporation.  To  this  ruling  the  plaintiff — the  plaintiff 
in  error  in  this  court — excepted,  and  now  assigns  the  ruling  as  error. 

The  testimony  shows  that  the  alleged  oral  contract  was  made  by 
the  president.  The  defendant  says  that  the  president  had  no  authority 
to  make  the  contract,  and  that  it  was  never  ratified  afterwards  by  the 
corporation  or  by  its  trustees. 

1.  Did  the  president  have  authority  to  make  the  contract? 
^  The  following  by-laws  relating  to  this  issue  are  brought  to  the  atten- 
tion of  the  court : 


•For  other  cases  see  same  topic  A  8  mumbbb  In  Dec.  ft  Am.  Digs.  1907  to  date«  ft  Rep'r  Inoezee 
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"(4)  Quarterly  meetings  of  tbe  trustees  shall  be  held  o&  the  first  Wednes- 
days of  January,  April,  July,  and  October,  and  a  report  shall  be  made  to  them 
by  the  president  of  the  concerns  and  business  of  the  company  during  the  pre- 
vious quarter,  stating  particularly  the  contracts  that  have  been  made,  the 
sums  of  money  that  have  been  received  and  on  what  accounts,  the  manner 
In  which  the  same  sha.ll  have  t)een  Invested  or  paid  and  the  amounts  on  hand 
and  the  amounts  that  should  have  been  received  during  said  quarter,  and  a 
general  balance  sheet  exhibiting  a  full  statement  of  the  funds,  investments, 
payments,  and  liabilities.'* 

"(11)  The  president  shall.  If  present,  preside  at  all  meetings  of  the  trustees. 
He  shall  be  ex  officio  member  and  chairman  of  all  standing  committees  ex- 
cept the  auditing  committee  and  committee  on  expenditures,  which  latter  com- 
mittee shall  choose  their  own  chairman.  He  shall  also  attend  the  meeting 
of  any  special  committee  when  requested  by  the  chairman.  The  president 
shall  also  have  the  general  direction  and  superintendence  of  the  affairs  and 
of  the  officers  of  the  company,  and  shall  establish  rules  and  regulations  for 
the  conduct  of  the  business  of  the  company  and  for  the  direction  of  its  offi- 
cers ;  <  and  in  all  cases  in  which  the  duties  of  the  subordinate  officers,  employes 
and  the  agents  of  the  company  are  not  specially  prescribed  by  its  by-laws  or 
by  a  resolptlon  of  the  board,  they  shall  obey  the  orders  and  instructions  of 
the  president" 

"(17)  There  shall  be  a  secretary,  who  shall  hold  office  during  the  pleasure 
of  the  board,  who  shall  have  power  with  the  president  to  make  contracts  for 
insurance  on  life  and  for  annuities  and  all  other  contracts  necessary  for  tlie 
company  in  the  management  of  its  affairs  in  conformity  with  the  rules  and 
regulations  of  the  board  for  the  time  being;  but  no  policy  or  policies  shall 
be  issued  on  any  single  life  for  a  sum  in  the  aggregate  greater  than  $50,000. 
He  shall  have  the  general  management  of  the  office  business  and  of  the  derks 
employed  in  the  insurance  department  of  the  company,  and  of  the  general 
correspondence  of  the  company  except  such  as  relates  to  business  expressly  in 
charge  of  the  several  departments  herein  provided  for.  In  the  absence  of  the 
secretary  the  assistant  secretary  shall  discharge  such  of  the  duties  of  the 
secretary  as  may  be  assigned  him  by  the  president,  and  the  president  may  also, 
in  his  discretion,  detail  any  officer  or  head  of  a  department  to  act  as  secretary 
pro  tem." 

"(25)  No  commissions  or  compensation,  direct  or  indirect,  for  procuring  or 
facilitating  loans  from  the  company  shall  be  received  by  any  trustee  or  by  any 
of  its  officers  or  other  person  in  its  employment;  and  neither  the  solicitor 
nor  any  person  in  his  office,  nor  any  person  whatsoever  receiving  a  fixed  salary, 
shall  receive  pay  from  or  have  any  claim  against  the  company,  excepting  his 
salary;  and  such  salary  attached  to  the  office  or  employment  shall  be  full 
compensation  for  all  services  rendered  to  the  company  or  performed  on  Its 
behalf." 

"(35)  The  finance  committee  shall  consist  of  six  trustees,  who  shall  meet  at 
least  once  every  week.  All  investments  of  the  company  shall  be  made  under 
Its  direction,  and  it  shall  have  the  super^'islon  of  the  securities  held  by  the 
company  and  select  the  depositories  of  its  funds.  It  shall  determine  all  ques- 
tions of  salary  and  compensation  for  services  when  not  fixed  by  the  board  or 
other  appropriate  committee." 

"(40)  The  committee  on  agencies  shall  consist  of  five  trustees.  It  shall  have 
the  general  supervision  of  the  agency  department  of  the  company's  business^ 
and  recommend  to  the  board  what  amount  shall  be  paid  by  way  of  compensa- 
tion, settlement,  ^or  commutation  to  any  agent  or  his  representatives." 

Touching  this  question,  the  plaintiff  rests  his  case  upon  section  11, 
b>-  which  the  president  is  empowered  to  have  the  general  direction  and 
supervision  of  the  aifairs  and  officers  of  the  company,  and  to  establish 
rules  for  the  conduct  of  its  business;  also  upon  section  40,  which 
gives  the  president  power  to  fix  the  salary  or  compensation  of  agents ; 
and,  still  further,  upon  section  4,  which  provides  that  at  each  quarterly 
meeting  of  the  trustees  a  report  shall  be  made  by  the  president  of  the 
business  of  the  company  for  the  previous  quarter,  stating  particularly 


Digitized  by  V:iOOQIC 


RENNIE  V,  MUTUAL  LIFB  INS.  GO.  205 

the  contracts  made  during  the  quarter.  The  plaintiff  insists  that  by 
these  provisions  of  the  by-laws  the  practical  control  of  the  company, 
in  the  general  course  of  its  business,  is  given  to  the  president ;  that  he 
is  empowered  to  fix  the  compensation  of  agents,  and  that  this  power  is 
not  given  to  the  committee  on  agencies,  but  that  the  power  of  this 
committee  is  only  to  recommend  what  shall  be  paid  as  compensation ; 
and  that  such  authority  does  not  negative  the  power  of  the  president 
to  make  a  contract  like  this.  The  plaintiff  urges,  too,  that  the  duty  of 
the  president  to  report  to  the  trustees  all  contracts  made  during  the 
past  quarter  implies  that  the  president  had  power  to  make  the  contracts 
which  he  reports,  and  that  such  power  of  the  president  tends  strongly 
to  show  that  the  president  had  authority  to  make  the  contract.  The 
learned  counsel  for  the  plaintiff  further  urge  that  the  plaintiff  is  not 
confined  to  the  by-laws  alone  for  proof  of  the  president's  authority, 
but  that  such  authority  is  shown  also  by  the  general  and  uniform 
course  of  dealing  of  the  corporation  in  the  conduct  of  its  business; 
that  President  McCurdy  conducted  the  negotiations  and  wrote  the  let- 
ters touching  all  matters  between  the  company  and  the  plaintiff;  that 
he  made  the  contract,  having  full  apparent  authority ;  and  that  the 
whole  testimony  tends  to  show  that  his  authority  was  recognized  and 
affirmed  by  the  course  of  dealing  of  the  corporation  and  its  trustees. 
The  plaintiff  insists  that  he  was  justified  in  rel3ring  upon  the  apparent 
authority  of  the  president,  and  that  the  corporation  cannot  now  rest 
solely  upon  its  by-laws,  of  which  the  plaintiff  was  ignorant,  and  plead 
the  lack  of  explicit  authority  given  by  them,  but  that  the  whole  ques- 
tion of  authority  should  have  been  left  to  the  jury. 

Upon  an  examination  of  the  by-laws,  we  are  persuaded  that  they 
were  not  intended  to  give  the  president  power  to  make  such  a  contract 
as  is  now  before  the  court.  It  seems  clear  that  the  contracts  mentioned 
in  the  fourth  by-law  are  the  ordinary  business  contracts  of  the  com- 
pany referred  to  in  section  17,  which  it  is  the  duty  of  the  president 
to  report,  as  a  statement  of  the  business  and  assets  of  the  compa- 
ny, at  the  end  of  the  quarter.  It  seems  clear  that  if  it  had  been  in- 
tended to  give  to  the  president  the  power  to  make  so  vital  a  contract 
for  an  undefined  period,  imposing  upon  the  corporation  obligations 
which  could  not  be  measured  at  the  time  of  the  making,  such  power 
would  have  been  expressly  conferred  upon  him,  and  would  not  have 
been  allowed  to  rest  upon  mere  implication.  The  daily  conduct  of  the 
corporation .  business  demanded  that  the  president  should  have  the 
power,  with  the  secretary,  and  without  calling  the  trustees  together, 
to  make  contracts  for  insurances,  for  annuities,  for  other  daily  matters 
of  routine,  and  at  seasonable  times  to  make  report  of  such  contracts ; 
but  we  can  hardly  beUeve  that  the  formal  rule  and  law  of  the  corpora- 
tion intended  to  give  the  president  power  to  bind  the  company  for  an 
indefinite  number  of  years  by  an  oral  contract  to  do  an  extraordinary 
thing.  The  evidence  shows  how  dangerous  it  would  be  to  invest  a 
president  with  such  power  as  is  here  claimed.  For  whenever  a  presi- 
dent had  ceased  to  hold  his  office,  either  by  death  or  resignation,  every 
employe,  and  every  one  who  dealt  with  the  company,  might  claim  that 
he  had  a  binding  verbal  agreement;  and  thus  it  may  readily  be  seen 
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that,  if  such  authority  existed,  it  might  embarrass  and  wreck  the  cor- 
poration. It  is  clear  to  us  that  there  is  nothing  in  the  by-laws  author- 
izing the  president  to  make  this  contract.  See  Carney  v.  New  York 
Life  Insurance  Company,  19  App.  Div.  160,  45  N.  Y.  Supp.  1103,  af- 
firmed by  the  Court  of  Appeals  in  162  N.  Y.  453,  57  N.  E.  78,  49 
L.  R.  A.  471,  76  Am.  St.  Rep.  347,  where  the  reasoning  of  the  court  is 
helpful  upon  the  issue  which  we  have  just  discussed,  although  upon 
somewhat  different  facts. 

It  is  true,  however  that  the  plaintiff  is  not  confined  to  the  letter  of 
the  by-laws  in  his  endeavor  to  show  the  authority  of  the  president. 
Parties  are  not  held  to  any  particular  mode  of  proving  authority  of  an 
agent  of  a  corporation.  His  authority  may  be  proved  by  circumstan- 
tial evidence — by  testimony  drawn  from  the  whole  course  of  dealings 
of  the  parties.  A  contract  may  be  implied  from  corporate  acts  with- 
out either  a  vote  or  deed  or  writing.  2  Kent's  Comm.  291 ;  Morawetz 
on  Private  Corporations,  §  618;  Peterson  v.  Mayor,  17  N.  Y.  449;  Ol- 
cott  V.  Railroad  Co.,  27  N.  Y.  546,  84  Am.  Dec.  298. 

In  Bank  of  U.  S.  v.  Dandridge,  12  Wheat.  64,  70,  6  L.  Ed.  552,  Mr. 
Justice  Story  said: 

"If  otBceFs  of  a  corporation  openly  exercise  a  power  which  presupposes  a 
delegated  authority  for  the  purpose-,  and  other  corporate  acts  show  that  the 
cori)oratlon  must  have  contemplated  the  legal  existence  of  such  authority,  the 
acts  of  such  officers  shall  be  deemed  rightful,  and  the  delegated  authority  will 
be  presumed." 

But,  upon  examining  the  evidence  before  us,  it  can  hardly  be  said 
that,  in  making  the  conversation  which  is  alleged  to  constitute  a  con- 
tract, the  president  was  acting  in  the  open  exercise  of  any  power,  with- 
in the  meaning  of  the  language  of  Mr.  Justice  Story ;  and  it  clearly 
cannot  be  said  that  any  corporate  acts  of  the  corporation  have  been 
shown  which  contemplated  the  legal  existence  of  any  authority  on  the 
part  of  the  president.  The  whole  course  of  business  negatives  the 
authority  of  the  president  to  make  such  contract,  and  leads  to  the  irre- 
sistible conclusion  that  he  had  the  authority,  which  we  have  just  men- 
tioned, to  make  only  the  ordinary  routine  contracts  from  day  to  day, 
but  not  to  make  other  contracts,  and  that  he  clearly  had  no  power  to 
make  an  indefinite  agreement  for  a  long  number  of  years.  On  the 
question  of  the  president's  authority  we  are,  then,  compelled  to  con- 
clude that  there  was  no  evidence,  either  direct  or  circumstantial,  which 
ought  to  have  been  submitted  to  the  jury. 

2.  Was  the  contract  ratified  by  the  corporation? 

Ratification  may  undoubtedly  be  proved  by  a  course  of  conduct  con- 
sistent only  with  the  supposition  that  the  party  ratifying  intended  to 
adopt  the  act  as  his  own.     Story  on  Agency,  §§  239,  252. 

The  evidence  proves  beyond  a  doubt  that  the  act  of  the  president  in 
making  the  alleged  oral  contract  was  never  reported  to  the  corporation 
or  to  its  trustees.  It  is  not  now  necessary  to  enter  into  a  discussion 
of  the  various  letters  and  other  writings  put  in  evidence  upon  this  ques- 
tion. It  is  enough  to  say  that,  instead  of  showing  knowledge  on  the 
part  of  the  corporation,  they  distinctly  disprove  such  knowledge.  The 
whole  conduct  of  the  plaintiflf  is  inconsistent  with  his  having  asserted 
any  contract  such  as  he  alleges.    The  testimony  negatives  the  infer- 


Digitized  by  V:iOOQIC 


RENNIE  V.  MXJTUAI^  LIFE  INS.  CO.  207 

ence  that  the  corporation  had  knowledge  of  such  contract.  After  a 
long,  but  not  altogether  successful,  administration  of  the  coixtpany*s 
business  as  general  manager  in  Australia,  under  a  large  salary,  the 
plaintiff  was  taken  from  his  position  and  sent  back  to  America  upon  a 
pension  of  $3,500  a  year.  When  removed  from  the  management  of 
the  Australian  business,  and  afterwards  when  deprived  of  his  pension, 
he  does  not  undertake  to  assert  any  contract  with  the  corporation,  but 
urges  consideration  on  the  ground  of  his  lone^  service,  his  dependence 
upon  the  company's  bounty,  and  the  policy  of  the  company  to  reward 
faithful  employes.  In  an  elaborate  address  to  the  committee  of  the 
company,  after  his  pension  had  been  stopped,  he  takes  great  pains  to 
recite  everything  that  can  help  his  case;  but  he  nowhere  recites  that 
he  relies  upon  any  contract  with  the  company.  There  is  no  evidence 
whatever  to  show  that  the  company  had  knowledge  of  a  contract,  or 
in  any  way  ratified  the  contract  which  is  now  asserted. 

In  considering  whether  the  direction  of  a  verdict  for  defendant  is 
justifiable,  it  is  clearly  the  duty  of  the  court  to  take  the  view  most 
favorable  for  the  plaintiff.  But  the  case  presents  facts  about  which 
but  one  inference  can  fairly  and  reasonably  be  drawn  from  the  evi- 
dence, either  as  to  the  authority  of  the  president  to  contract  or  as  to  the 
subsequent  ratification  by  the  corporation.  The  learned  judge  who 
presided  at  the  trial  in  the  court  below  was  clearly  justified  in  taking 
the  case  from  the  jury  and  directing  a  verdict  for  the  defendant. 

3.  It  is  unnecessary  here  to  consider  whether  an  agreement  was 
ever,  in  fact,  entered  into  between  the  president  of  the  company  and 
the  plaintiff.  The  plaintiff  offered  certain  testimony,  in  the  court  be- 
low, as  to  his  conversation  with  the  president  in  September,  1886,  from 
which,  he  claims,  a  contract  resulted.  On  the  other  hand,  the  de- 
fendant says  that  no  contract  was  ever  made,  and  relies  upon  infer- 
ences to  be  drawn  from  all  the  circumstantial  evidence.  It  urges  that 
the  conduct  of  the  plaintiff,  in  never  asserting  a  contract,  and  in  acting 
inconsistently  with  its  existence,  tends  strongly  to  negative  the  fact 
that  the  contract  was  ever  made,  and  that  the  whole  course  of  business 
of  the  corporation  tends  to  the  same  result  If  this  had  been  the  pnly 
point  at  issue,  it  might  have  been  the  duty  of  the  court  to  submit  the 
case  to  the  jury  upon  the  direct  evidence  upon  the  one  side  and  the  cir- 
cumstantial evidence  on  the  other.  We  do  not  pass  on  this  question. 
It  is  enough  to  say  that,  upon  the  question  of  the  authority  of  the 
president  and  of  the  ratification  by  the  corporation,  there  was  nothing 
which  ought  fairly  to  have  gone  to  the  jury,  and  it  was  clearly  the 
duty  of  the  presiding  judge  to  direct  a  verdict  for  the  defendant. 

4.  The  plaintiff  also  assigns  as  error  that  the  trial  court  excluded  evi- 
dence that  the  plaintiff,  in  1889,  sold  his  Springfield  office  to  the  de- 
fendant company,  and  put  the  money  into  the  Australian  business,  by 
arrangement  with  President  McCurdy.  The  court  finds  that  this  evi- 
dence was  properly  excluded.  It  was  not  material  upon  any  issue  in 
the  case.  It  did  not  tend  to  show  that  the  contract  of  1886  had  been 
made,  or  that  the  president  had  any  power  to  make  it.  The  only  pos- 
sible question  could  be  whether  it  was  a  part  of  the  course  of  business, 
and  had  some  bearing  upon  the  question  of  ratification.  We  are  of 
the  opinion  that  it  was  not  material  on  the  question  of  ratification. 


Digitized  by  V:iOOQIC 


208  176  FEDERAL  BBPOBTBB. 

Upon  this  point,  however,  it  is  proper  to  say  that,  on  examination  of 
the  record,  it  appears  that  substantially  the  same  fact  wa^  brought  to 
the  attention  of  the  court  in  the  memorial  or  address  made  by  the 
plaintiff  to  the  committee  of  the  corporation,  to  which  we  have  pre- 
viously adverted.  It  appears,  further,  on  examination  of  the  record, 
that  in  cross-examination  the  plaintiff  was  asked  touching  this  matter ; 
so  that,  if  it  can  possibly  be  held  that  the  evidence  had  any  bearing  on 
ratification,  we  find  that  it  was  substantially  presented  in  another  form 
in  the  court  below.    The  evidence  was  properly  excluded. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  the  defendant  in 
error  recovers  its  costs  of  appeal. 


GREAT  FAI/LS  NAT.  BANK  et  al.  v.  McOLURat 

(Circuit  Court  of  Appeals,  Ninth  Circuit   February  7, 19ia> 

No.  1,717. 

1.  EffropPEL  (I  8*) — Matter  of  Recobi>— Allegations  in  Pleadings. 

An  allegation  in  a  bill  in  equity  that  defendant  had  attached  and  levied 
upon  "all  the  property  of  every  kind  and  character"  owned  by  a  corpora- 
tion estops  the  complainant  to  claim  in  subsequent  litigation  between  the 
'     same  parties  that  certain  property  of  the  corporation  was  not  covered  by 
such  levy  and  a  sale  made  thereunder. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  {{  2-6,  7;   Dec. 
Dig.  {  3.»] 
Z  Attachment  (§  183*)--Lien— Merger  in  Judgment. 

Under  Rev.  Codes  Mont  {  6807,  which  provides  that  judgments  of  the 
district  courts  shall  be  liens  on  all  of  the  real  property  of  the  Judgment 
debtor  for  six  years  after  their  rendition,  the  lien  of  an  attachment  is 
merged  in  that  of  the  judgment  recovered  in  the  action,  which  continues 
\  and  may  be  enforced  by  execution  and  levy  agalfist  any  of  the  realty  of 
the  defendant,  whether  covered  by  the  attachment  or  not,  at  any  time 
within  six  years,  but  not  afterward ;  and  such  statute  also  applies  to  judg- 
ments of  federal  courts  within  the  state,  by  virtue  of  Act  Aug.  1,  1888,  c. 
729.  §  1,  25  Stat.  357  (U.  S.  Comp.  St  1901,  p.  701),  which  provides  that 
such  Judgments  shall  be  liens  throughout  the  state  in  the  same  manner 
and  to  the  same  extent  as  those  of  the  state  courts  of  general  jurisdlctioiu 
[Ed.  Note. — ^For  other  cases,  see  Attachment,  Dec  Dig.  {  183.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

Suit  in  equity  by  Charles  D.  McClure  against  the  Great  Falls  Na- 
tional Bank,  the  American  Engineering  Works,  and  Ed  Hogan,  Sher- 
iff of  Cascade  County,  Mont  Decree  for  complainant,  and  defendants 
appeal.    Affirmed. 

Clayberg  &  Horsky  and  A.  C.  Gormley,  for  appellants. 
Ira  T.  Wight  and  C.  E.  Pew,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  cause  was  heard  and  disposed  of  in  the 
court  below  upon  the  pleadings  of  the  parties,  resulting  in  the  sus- 
taining of  the  complainant's  demurrer  to  the  defendants'  cross-bill  and 
the  awarding  to  the  complainant  of  the  injunction  sought  by  his  bill. 

•For  oUier  cmm  aee  same  topic  A  S  numbbr  In  Dec.  St  Am.  Dim.  1907  to  date,  ft  Rep'v  Indexes 
t  Rehearing  denied  March  11,  1910. 
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The  bin  of  the  complainant,  who  is  the  appellee  here,  alleged  in  effect,  ^ 
among  other  things,  that  on  December  14,  1901,  he  commenced  an  ac- ' 
tion  in  the  court  below  against  the  Diamond  R  Mining  Company  to  re- 
cover judgment  for  certain  moneys  advanced  by  him  to  that  company, 
in  which  action  he  procured  a  writ  of  attachment,  under  which  the 
marshal  duly  levied  upon  all  of  the  personal  and  real  property  of  the 
Diamond  R  Mining  Company,  the  same  being  situate  in  Cascade  coun- 
ty, Mont.,  in  which  action  he  recovered  judgment  on  the  16th  day  of 
January,  1902,  for  $86,180  and  costs  in  the  sum  of  $53.30;  that  in 
February,  1902,  the  defendant  Great  Falls  National  Bank  recovered  a 
money  judgment  in  the  district  court  of  the  Eighth  judicial  district  of 
the  state  of  Montana,  in  and  for  the  count)r  of  Cascade,  in  an  action 
therein  pending  in  which  that  bank  was  plaintiff  and  the  Diamond  R 
Mining  Company  was  defendant,  and  that  on  the  17th  of  December, 
1904,  the  defendant  American  Engineering  Works  recovered  in  the 
same  court  a  similar  judgment  against  the  same  mining  company; 
that  on  the  10th  day  pf  January,  1907,  the  complainant  caused  to  be 
issued  out  of  the  court  below  a  writ  of  execution  upon  the  judgment 
so  recovered  by  him,  which  writ  directed  the  marshal  of  the  court  to 
levy  upon  and  sell  all  of  the  property  of  the  Diamond  R  Mining  Com- 
pany found  in  the  district  of  Montana,  and  to  apply  the  proceeds 
thereof,  or  so  much  as  might  be  necessary,  to  the  satisfaction  of  the 
complainant's  judgment,  with  interest  and  costs,  in  pursuance  of  which 
writ  of  execution  the  marshal  duly  levied  upon  all  of  the  property, 
both  real  and  personal,  of  the  mining  company,  all  of  which  was  sit- 
uated in  Cascade  county,  and  that,  after  giving  due  and  legal  notice 
of  the  sale  of  the  personal  property,  the  same  was  sold  to  the  com- 
plainant, he  being  the  highest  and  best  bidder  therefor,  and  that  on  the 
26th  day  of  February,  1907,  the  marshal,  having  theretofore  given  due 
and  legal  notice  of  sale  in  the  manner  required  by  the  laws  of  Mon- 
tana and  by  the  rules  of  the  court  below,  sold  all  of  the  real  property 
of  the  mining  company  so  levied  upon  to  the  complainant,  he  being  the 
highest  and  best  bidder  therefor,  on  which  day  the  marshal  duly  exe- 
cuted to  the  complainant  his  certificate  of  sale  of  the  said  real  property 
so  sold  to  the  complainant,  a  copy  of  which  is  annexed  to  the  bill ; 
that,  no  redemption  of  the  property  so  sold  having  been  made  within 
one  year,  the  marshal  on  the  27th  day  of  February,  1908,  duly  executed 
to  the  complainant  his  deed  of  the  said  real  property  in  due  form,  and 
that  the  complainant  remains  the  owner  and  in  possession  thereof; 
that  on  the  25th  day  of  February,  1907,  the  defendant  Great  Falls  Na- 
tional Bank  filed  in  the  court  below  its  bill  of  complaint  against  the 
complainant  in  the  present  action,  Charles  D.  McClure,  the  Diamond 
R  Mining  Company,  and  A.  W.  Merrifield,  United  States  marshal  for 
the  district  of  Montana,  a  copy  of  which  bill  is  annexed  to  and  made  a 
part  of  the  bill  in  the  present  suit,  upon  which  bill  the  bank  sought  to 
obtain  a  decree  adjudging  that  McClure  "waived,  abandoned,  and 
lost"  whatever  lien  he  may  have  had  or  claimed  upon  the  property  of 
the  mining  company,  by  reason  of  his  laches  and  unreasonable  delay  in 
enforcing  his  judgment,  and  also,  in  view  of  certain  alleged  frauds  up- 
on McClure's  part,  prayed  that  his  aforesaid  judgment  be  decreed  to  be 
void  as  to  the  bank,  that  the  writ  of  execution  issued  thereon  be  recalled, 
176  F.— 14 
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^  and  that  the  defendants  to  the  bill  be  enjoined  from  selling  or  dispos- 
ing of  any  of  the  property  of  the  mining  company  under  that  writ  of 
execution.  The  trial  court  sustained  McClure's  demurrer  to  that  bill 
filed  by  the  Great  Falls  National  Bank,  and  dismissed  it,  ai;id,  the  case 
being  brought  here,  we  affirmed  that  judgment.  Great  Falls  National 
Bank  V.  McClure  et  al.,  161  Fed.  56,  88  C.  C.  A.  220.  A  similar  bill 
to  that  brought  by  the  bank  was  brought  in  the  court  below  at  the 
same  time  by  the  American  Engineering  Works  against  the  same  de- 
fendants, with  a  like  result. 

The  bill  in  the  present  suit  alleges  that  on  or  about  the  7th  of  No- 
vember, 1908,  the  Great  Falls  National  Bank  caused  a  writ  of  execu- 
tion to  be  issued  upon  the  aforesaid  judgment  recovered  by  it  in  the 
state  court,  and  delivered  to  the  sheriff  of  Cascade  county,  directing 
him  to  levy  upon  and  sell  any  property  of  the  Diamond  R  Mining  Com- 
pany found  in  that  county  to  satisfy  its  judgment,  and  that  at  the  same 
time  the  American  Engineering  Works  caused  a  similar  execution  to 
be  issued  upon  its  aforesaid  judgment  recovered  in  the  state  court,  with 
like  directions  to  the  sheriif .    The  bill  in  the  present  suit  then  alleges : 

*'That  said  defendants  American  Engineering  Works  and  Great  Falls  Na- 
tional Bank,  conspiring  together  to  harass  your  orator  and  to  defraud  and  de- 
prive him  of  his  said  property,  and  ignoring  and  disregarding  the  decrees  and 
orders  and  process  of  this  honorable  court,  and  well  knowing  that  said  prop- 
erty was  then  and  there  and  still  is  the  property  of  your  orator,  directed  and 
procured  said  sheriff  to  levy  or  make  a  pretended  levy  upon  and  sell  certain  of 
said  mining  property  described  In  said- Exhibit  A,  and  so  belonging  to  your 
orator,  including  said  ore  bins,  tramway,  blacksmith  shop,  and  portion  of  said 
power  house  described  in  said  Exhibit  A,  and  certain  other  of  the  fixtures  and 
appurtenances  of  said  mining  property  so  transferred  to  and  owned  by  your 
orator  as  hereinbefore  fully  set  forth ;  that  on  the  20th  day  of  Noveml)er,  1908, 
said  sheriff  made  a  pretended  sale  of  said  property  under  said  writs  of  execu- 
tion to  one  R.  S.  Ford,  for  and  on  behalf  of  said  Great  Falls  National  Bank ; 
that  said  defendant  £}d  Hogan,  as  such  sheriff  as  aforesaid,  has  given  notice, 
by  posting  and  by  publication,  that  he  will  sell  the  Equator  quartz  lode  mining 
claim  at  public  auction  on  the  4th  day  of  December,  1908,  at  the  city  of  Great 
B^lls,  Mont,  under  and  by  virtue  of  said  writ  of  execution  aforesaid ;  that  said 
defendants  will,  unless  restrained  by  your  honors,  sell  said  Equator  quartz 
lode  mining  claim  (said  mining  claim  being  a  part  of  the  real  property  de- 
scribed in  Exhibit  A  hereto  attached),  and  will  seize  and  remove  said  fixtures 
and  appurtenances  so  pretended  to  be  sold  on  November  20,  1908,  as  aforesaid, 
thereby  greatly  Injuring  the  said  property  of  your  orator  and  casting  a  cloud 
upon  the  title  of  your  orator  to  said  mining  property,  all  to  the  great  and  irrep- 
arable loss  and  injury  of  your  orator." 

The  contention  on  the  part  of  the  appellants  is  that  the  Equator 
quartz  lode  mining  claim,  which  they  admit  was  owned  by  the  Diamond 
R  Mining  Company,  was  not  levied  upon  under  the  writ  of  attachment 
issued  in  the  suit  of  McClure  against  the  mining  company,  and  was 
never  sold  by  the  marshal  under  the  execution  issued  in  that  action, 
and  was  never  conveyed  by  his  deed  to  McClure.  The  marshal's  cer- 
tificate of  sale  expressly  states  that  it  was  so  sold,  and  his  deed  to  Mc- 
Clure, made  in  pursuance  of  the  certificate  and  sale,  purports  to  con- 
vey among  other  properties  sold,  the  Equator  quartz  lode  mining  claim. 
This  is  not  questioned  by  the  amended  answer  or  the  cross-bill.  It  is 
true  that  in  those  pleadings  it  is  alleged  that  the  sheriff's  certificate  of 
sale  and  deed  are  void  as  to  the  Equator  claim  for  the  reason  that  it  was 
not  covered  by  the  writ  of  attachment  issued  in  the  action  of  McClure 
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against  the  mining  company,  and  was  not  in  fact  sold  by  the  marshal 
under  the  execution  issued  in  that  action.  But  the  bill  in  the  present 
case  shows  that  the  bank  expressly  alleged  in  its  former  bill  that  the 
Diamond  R  Mining  Company  had  no  other  property  than  that  covered 
by  the  attachment  issued  and  levied  in  the  action  of  McClure  against 
the  mining  company,  and  also  alleged,  in  express  terms,  that  McClure, 
in  his  aforesaid  action,  levied  upon  and  attached  "all  the  property,  of 
every  kind  and  character,  belonging  to  the  said  defendant  Diamond  R. 
Mining  Company,"  and,  further,  that  in  the  aforesaid  action  of  the 
bank  against  the  mining  company,  the  sheriff  of  Cascade  county, 
Mont.,  levied  upon  "all  and  singular  the  same  and  identical  real  estate 
and  appurtenances  aforesaid,  including  the  concentrator  building,  pow- 
er house,  and  all  other  buildings  situated  upon  and  appertaining  to 
said  real  estate.*' 

Those  allegations,  being  at  the  time  verified  and  remaining  unex- 
,  plained,  preclude  the  bank  from  now  relying  upon  contrary  allegations. 
"Any  confession  or  admission  made  in  pleading  in  a  court  of  record, 
whether  it  be  express,  or  implied  from  pleading  over  without. a  trav- 
erse, will  forever  preclude  the  party  from  afterwards  contesting  the 
same  fact  in  any  subsequent  suit  with  his  adversary."  Bouvier,  Law 
Dictionary  (11th  Ed.)  "Estoppel  by  Matter  of  Record." 

Section  6807  of  the  Revised  Codes  of  Montana,  in  force  at  the  times 
here  in  question,  provides  that  judgments  of  the  district  court  of  the 
state  become  a  lien  upon  all  of  the  real  property  of  the  judgment  debt- 
or within  the  county  from  the  date  of  its  docketing,  and  that  such  lien 
continues  for  six  years.  Whatever  lien  the  Great  Falls  National  Bank 
may  have  acquired  on  the  Equator  quartz  lode  mining  claim  by  vir- 
tue of  the  writ  of  attachment  issued  in  its  action  against  the  dia- 
mond R  Mining  Company  became  merged  in  its  judgment  entered 
February  12,  1902,  and,  by  virtue  of  the  Montana  statute  cited,  expired 
February  12,  1908.  Regardless  of  any  attachment  lien  in  McClure's 
favor,  his  judgment  became  a  lien  on  all  of  the  real  property  of  the 
mining  company  by  virtue  of  the  United  States  statute  (Act  Aug.  1, 
1888,  c.  729,  §  1,  25  Stat.  357,  4  Fed.  St.  Ann.  5  [U.  S.  Comp.  St.  1901, 
p.  701]),  and  the  sale  under  that  judgment  passed  the  title  of  the  judg- 
ment debtor  to  the  purchaser. 

The  judgment  is  affirmed. 


MONTANA  C50AL  &  COKE  CO.  v.  KOVBG. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  7, 1910.) 

No.  1,705. 

1.  Master  and  Servant  (§  288*)— Master's  Liability  fob  Injubt  to  Servant 

— ASSVMPTION  of  KiSK. 

A  coal  miner,  directed  by  his  employer  to  operate  an  engine  about  which 
he  had  no  knowledge  or  experience  and  was  given  no  instruction,  cannot  be 
held  as  matter  of  law  to  have  assumed  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  106S- 
l()88;I>ec.  Dig.  §288.* 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  ft 
O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

•For  other  cases  see  same  topic  A  S  ntjmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

Digitized  by  V:iOOQIC 


212  176  FEDERAL  BEPORTBB. 

2.  Master  and  Servant  (|f  153,  288,  289*)— Master's  Liabilztt  vob  Injubt  to 
Servant— AoiTON— Questions  for  Jury. 

Plaintiff,  who  was  a  coal  miner  employed  by  defendant  in  its  mine,  "was 
directed  by  his  superior  to  go  and  operate  an  electrical  engine  used  to  dra^r 
cars  up  an  incline.  There  was  gearing  on  either  side  of  the  place  where  he 
stood  in  operating  the  engine,  within  one  or  two  feet,  wholly  unguarded, 
and  he  was  required  to  keep  his  foot  on  a  brake  which  vibrated  with  the 
action  of  the  engine.  His  foot  slipped  from  the  brake,  and  he  fell  against 
the  gearing  and  was  injured.  He  had  no  experience  in  running  the  engine, 
and  was  given  no  instruction.  Held,  that  defendant  was  chargeable  with 
breach  of  duty  in  setting  him  at  such  work  without  instruction,  and  that, 
while  the  gearing  could  be  seen  and  the  danger  therefrom  was  apparent 
If  a  person  fell  into  it,  the  questions  of  assumption  of  risk  and  contrlbu* 
tory  negligence  were  properly  submitted  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  .Master  and  Servant,  Ceot  Dig.  H  314- 
817,  1068-1132;  Dea  Dig.  |§  153,  288,  289.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

Action  by  Andrew  Kovec  against  the  Montana  Coal  &  Coke  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Carpenter,  Day  &  Carpenter,  for  plaintiff  in  error. 

Thomas  J.  Walsh  and  Cornelius  B.  Nolan,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  defendant  in  error  sued  and  recovered  a 
verdict  and  judgment  for  damages  in  the  cpurt  below  against  the  plain- 
tiff in  error  for  injuries  sustained  by  him  under  circumstances  herein- 
after indicated.  The  case  shows  that  he  was  in  the  employ  of  the 
company  for  several  years  as  an  ordinary  coal  miner,  and  was  so  work- 
ing on  the  day  of  the  accident  to  him.  There  was  testimony  going  to 
show  that  the  mine  was  a  deep  and  extensive  one,  and  that  in  the  work- 
ing of  it  cars  of  coal  were  drawn  up  various  slants  to  the  main  track 
by  means  of  engines  operated  by  electricity.  At  other  places  they  were 
drawn  by  mules. 

William  England  testified,  on  behalf  of  the  plaintiff,  that  he  was 
employed  by  the  company  at  the  time  the  plaintiff  was  injured;  that 
as  the  operations  were  carried  on  it  was  necessary  that  somebody 
should  always  be  with  the  cars  while  they  were  moving,  and  also  some 
one  to  operate  the  engines ;  that  the  engine  by  which  the  plaintiff  was 
injured  was  at  the  second  slant,  as  it  was  then  called,  some  distance  be- 
low the  surface  of  the  ground.  Being  asked  whether  there  is  a  "driver 
for  every  engine  there  is  in  the  mine, '  the  witness  answered : 

"A.  Well,  there  is  a  regular  engineer  for  some  of  them,  and  in  some  places 
where  there  is  not  so  much  to  do  the  driver  does  it  Q.  Tii&t  is^  there  is  an 
engineer  in  some  places  where  there  is  a  lot  of  work  to  be  done  with  the  en- 
gine? A.  Yes,  sir.  Q.  And  in  places  where  there  is  not  so  much  work,  you  say, 
It  is  done  by  a  driver?  A.  Yes,  sir ;  if  there  is  one  there.  Q.  Did  you  ever  know 
of  the  work  being  done  there  by  anybody  else  other  than  the  driver  or  an  engi- 
neer? A.  I  don't  know.  I  think  they  did  on  night  shifts.  Sometimes  there  was 
a  driver  and  sometimes  there  wasn't  Q.  Of  course,  if  there  was  not  a  driver 
there,  and  if  there  was  not  an  engineer  there,  and  it  became  necessary  to  opi- 
ate the  engine,  it  would  have  to  be  operated  by  whom?  A.  By  the  fellows  who 
were  working  thereu    Q.  Do  you  know  whether  they  were  engineers  or  not?   A. 

•For  other  casei  lee  lame  topic  A  8  kuubmb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indeaes 
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No,  sir ;  I  don't  Q.  You  were  not  an  engineer,  were  you?  A.  I  wasn't  alto- 
gether one.  I  have  had  some  experience  with  them.  Q.  You  have  had  some  ex- 
perience? A.  I  have  run  them  lots  of  times.  Q.  Do  you  think  that  it  requires 
any  experience  to  operate  one  of  those  engines?  A.  You  have  got  to  be  shown 
how  to  run  it  all  right  Q.  What  do  you  say?  A.  You  hare  got  to  be  shown  how 
to  run  it.  I  know  I  did.  Q.  Now,  were  you  the  driver  in  this  particular  slant, 
where  this  particular  engine  was  operated?  A.  There  was  two  drivers  there. 
There  was  one  driver  off  that  day ;  but  I  was  supposed  to  be  there  that  day,  I 
guess.  The  other  driver  was  out  hunting.  Q.  The  other  driver  was  out  hunting? 
A.  Yes,  sir.  Q.  Did  you  yourself  have  occasion  to  use  that  engine  that  day  be- 
fore the  accident?  A.  Yes,  sir.  Q.  About  how  many  times?  A.  Either  four  or 
five  times.  I  don't  remember  exactly.  About  four  times,  I  guess.  •  *  ♦  Q. 
When  you  were  operating  the  engine  there,  to  what  matters  did  you  have  to 
give  attention?  A.  Well,  you  fixed  the  en^ne  first  and  then  you  had  to  give 
attention  to  the  cars  when  they  were  coming  up.  Q.  Did  you  have  to  use  your 
hands  at  all?  A.  Yes,  sir;  you  had  to  use  cme  on  the  clutch,  and  one  on  the 
lever.  Q.  Did  you  have  to  use  your  feet?  A.  Yes,  eir;  one  foot  for  the  brake. 
Q.  Did  you  have  to  use  your  eyes?  A.  Yes,  sir.  Q.  What  would  you  be  using 
your  eyes  upon?  A.  Watching  the  cars.  Q.  Now,  going  to  the  brake  itself,  as 
it  was  there  chat  morning,  will  you  tell  us  its  location?  A.  It  was  underneath. 
You  had  your  foot  down  on  it  like  that  (illustrating).  It  was  underneath.  Q. 
Underneath?  A.  Yes,  sir.  Q.  Do  you  know  whether  there  were  any  timbers- 
near  It?  A.  Yes,  sir;  I  do.  Q.  What  character  of  timbers  were  they?  A.  I 
don't  know  what  yoii  would  call  them.  They  were  big  2x4's  like.  About  that 
wide  (Indicating),  I  guess;  about  12  inches,  I  guess.  Q.  In  operating  the  en* 
gine,  where  were  you  standing  with  reference  to  where  the  brake  was,  and 
with  reference  to  the  space  caused  by  those  timbers?  A.  Standing  right  in 
them.  There  was  one  across  there,  and  one  in  back  there,  and  one  along  the 
sides  like  that  (illustrating).  Q.  So  that  you  were  in  a  kind  of  a  box,  were 
you?  A.  I  was  standing  right  here  (illustrating).  Q.  As  to  the  brake  itself, 
what  kind  of  a  piece  of  mechanism  was  it?  A.  It  was  a  piece  about  that  wide 
(indicating).  I  guess ;  and  it  ran  out  that  way  (indicating).  I  never  looked  at  it 
much.  Q.  Was  it  wider  than  the  sole  of  a  man's  shoe?  A.  Not  much  wider,  if  it 
was  any.  Just  about  the  size,  I  guess,  of  a  man's  shoe ;  about  the  size  of  your 
shoe.  Q.  Do  you  know  whether  or  not  it  was  perfectly  still  there  that  mom* 
ing?  A.  No;  it  kept  shaking  when  the  trip  was  coming  up — ^when  it  was 
pulling  on  the  engine.  Q.  It  kept  shaking?  A.  Yes,  sir.  Q.  Did  you  see  any 
gearing  there?  A.  Yes,  sir.  Q.  Where  was  the  gearing,  with  reference  to 
where  you  were  standing?  A.  Right  on  the  side ;  on  the  lefthand  side.  Q. 
Could  you  tell  us  whether  that  treadle  or  that  brake  was  so  constructed  there, 
or  was  of  such  a  character,  that  you  miss  it  or  slip  on  it?  A.  Well,  I  guess  if 
you  wo«ld  slip  on  it  you  would  be  liable  to  fall.  Q.  If  you  did  fall,  where 
would  you  fall  with  reference  to  the  gearing?  A.  You  would  fall  into  them,  I 
guess.  There  is  two  of  them  there — either  on  the  right  side  or  left  side.  Q. 
What  would  you  say  as  to  whether  or  not,  in  your  judgment  that  gearing,  as 
it  was  there,  was  reasonably  safe?  A.  It  was  not  if  you  would  fall.  It  was 
safe,  if  yoa  were  standing  up.  Q.  There  is  no  doubt  about  that  But,  In  the 
light  of  the  fact  that  you  might  Call,  what  would  you  say  as  to  whether  or 
not  in  its  exposed  condition 'there,  it  was  reasonably  safe?  A.  No,  sir;  it  was 
not.  Q.  About  how  far  away  was  the  gearing  from  the  man  who  stood  there 
operating  the  machine?  A.  It  would  be  about  like  this  (illustrating).  Q. 
About  a  foot  or  two  away  from  him?    A.  Yes^  sir.** 

^  There  was  testimony  tending  to  show  that  on  the  (Jay  of  the  plain- 
tiff's injury  he  was  working  in  the  mine  at  his  regular  employment  as 
a  common  miner,  when  he  was  told  by  the  boss  having  supervision  of 
him  to  nJn  the  engine  concerning  which  England  was  questioned; 
that  the  plaintiff  knew  nothing  about  machinery,  and  was  not  g^ven  any 
instructions  in  respect  to  the  operation  of  the  engine,  nor  told  of  the 
dangers  attending  the  running  of  it ;  that  shortly  after  he  undertook 
its  operation  his  foot  slipped  from  the  brake,  thereby  throwing  him  on 
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to  the  cogwheels,  which  were  unguarded,  and  which  resulted  in  the 
loss  of  one  of  his  hands. 

The  sole  point  made  on  behalf  of  the  plaintiff  in  error  is  that  the 
court  below  erred  in  refusing  to  grant  a  motion  made  by  it  for  a  non- 
suit, and  likewise  erred  in  refusing,  upon  the  conclusion  of  all  the 
testimony,  to  grant  a  motion  made  on  its  behalf  for  an  instruction  to 
the  jury  to  render  a  verdict  for  the  defendant.  In  submitting  the  case 
to  the  jury,  the  trial  court  did  so  in  instructions  so  fair  and  char  that 
no  exception  thereto  was  taken  by  either  party  to  the  action.  We  there- 
fore have  to  deal  only  with  the  refusal  of  the  court  to  take  the  case 
from  the  jury,  to  which  action  the  defendant  reserved  an  exception, 
and,  fn  support  of  its  assignment  of  error  in  that  behalf,  contends  that 
it  appeared  from  the  evidence,  first,  that  the  plaintiff  was  not  com- 
pelled to  operate  the  engine;  second,  that  the  danger  from  operating 
it  with  an  exposed  cogwheel  was  obvious  to  the  plaintiff,  and  that  he 
therefore  assumed  the  risk  of  operating  the  engine  with  that  danger 
in  view ;  and,  third,  that  putting  his  foot  on  the  brake  as  he  did  was 
contributory  negligence  on  his  part. 

The  contention  that  the  plaintiff  was  a  volunteer  in  the  work  which 
resulted  in  his  injury,  in  view  of  his  testimony  that  he  was  afraid  to 
disobey  the  order  of  the  boss  lest  he  might  lose  his  job,  is  wholly  with- 
out merit.  So,  too,  is  the  contention  that  the  plaintiff  assumed  the  risk 
that  resulted  in  his  injury.  The  plaintiff  undoubtedly  assumed  the  risk 
incident  to  the  work  for  which  he  was  employed,  namely,  that  of  a  com- 
mon miner ;  but  when  he  was,  by  the  defendant's  direction,  taken  from 
that  work  and  ordered  to  operate  machinery,  about  which  he  knew 
nothing  and  was  told  nothing,  surely  a  trial  court  should  not  be  held  to 
have  erred  in  submitting  to  the  jury,  under  correct  instructions,  the 
question  of  the  assumption  of  risk  upon  all  the  facts  and  circumstances 
of  the  case,  especially  where,  as  in  the  instant  case,  there  was  testimony 
tending  to  show  that  the  br^ke  from  which  the  plaintiff's  foot  slipped, 
thereby  causing  his  fall  and  injury,  vibrated  more  or  less  violently 
when  the  engine  was  put  in  motion,  which  danger  could  not  be  obvious 
to  one  not  familiar  with  such  machinery  when  it  was  not  in  operation. 

In  the  case  of  Mountain  Copper  Company  v.  Pierce,  136  Fed.  150, 
69  C.  C.  A.  148,  where  an  inexperienced  servant  was  directed  by  the  de- 
fendant smelting  company  to  adjust  a  belt  on  a  pulley  shaft,  without 
instructing  him  with  reference  to  a  collar  and  set  screws  projecting 
from  a  shaft,  by  which  he  was  caught  and  seriously  injured  while  en- 
deavoring to  adjust  the  pulley,  we  said: 

**He  [the  plaintiff]  testified  that  he  knew  nothing  about  the  collar  or  set 
screws,  and  that  neither  the  foreman,  nor  Ryan,  nor  any  one  else,  told  him  of 
their  existence,  nor  the  danger  attending  the  operation,  or  how  to  perform  It 
While  it  is  contended  on  the  part  of  the  plaintiff  in  error  that  both  the  collar 
and  set  screws  could  have  been  seen  by  the  defendant  in  error  if  he  had  prop- 
erly looked,  it  is  not  contended  that  he  was  told  of  their  existence,  or  of  the 
danger  attending  the  operation  or  how  to  i)erform  it.  True  it  is  that  the  de- 
fendant in  error  knew  that  it  is  dangerous  to  approach  shafting,  belting,  or 
other  machinery  in  motion.  That  fact  not  only  appeared  from  his  own  testi- 
mony, but  is  a  matter  of  such  common  knowledge  that  every  one  in  his  senses 
must  be  held  to  know  it.  Nevertheless  It  is  the  duty  of  the  master,  before 
sending  or  permitting  an  inexperienced  employ^  to  perform  such  dangerous 
work,  to  instruct  him  how  to  perform  it,  and  especially  to  inform  him  of  any 
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hidden,  concealed,  or  obscure  danger.  «  •  •  The  law  in  our  opinion  made 
it  the  dutjr  of  the  plaintiff  in  error  to  inform  the  defendant  In  error  of  the  col- 
lar and  set  screws,  and  how  to  perform  the  dangerous  task,  before  sending 
or  permitting  him,  in  the  course  of  his  employment,  to  undertalse  it" 

The  defense  of  contributory  negligence,  interposed  by  the  defendant 
to  the  action,  was  also  properly  submitted  to  the  jury  under  proper  in- 
structions. 

The  judgment  is  affirmed. 


JANOSKI  ▼.  NORTHWESTERN  IMPROVEMENT  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  7,  1010.) 

No.  1,76& 

1.  Tbial  (8  178*)— DrBECTiON  of  Verdict— Gboitnds. 

In  passing  on  a  motion  to  take  a  case  from  the  Jury,  it  is  the  duty  of 
the  court  to  take  that  view  of  the  evidence  most  favorable  to  the  party 
against  whom  the  motion  is  made,  and  from  that  evidence,  and  the  in- 
ferences reasonably  and  justifiably  to  be 'drawn  therefrom,  determine 
whether  or  not,  under  the  law,  a  verdict  for  such  party  could  be  found. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §  402;  Dec.  Dig.  S 
17a*l 

2l  Master  and  Servant  (J  289*)— Action  for  Injury  to  Servant^— Contribu- 
tory Negligence— Question  tor  Jury.  . 

Evidence  considered,  in  an  action  against  a  coal  mining  company  to  re* 
cover  for  the  death  of  an  employ^,  who  was  killed  by  the  sudden  starting 
of  machinery  about  which  he  was  working,  making  repairs,  and  held  such 
as  to  require  the  question  of  his  contributory  negligence  to  be  submitted  to 
the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  (  289. ♦! 

• 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Washington. 

Action  by  Josephine  Janoski,  in  her  own  behalf  and  as  guardian  ad 
litem  of  Agnes  Janoski,  a  minor,  against  the  Northwestern  Improve- 
ment Company.  Judgment  for  defendant,  and  plaintiff  brings  error. 
Reversed. 

Bates,  Peer  &  Peterson,  for  plaintiff  in  error. 

George  T.  Reid  and  J.  W.  Quick  (Charles  S.  Gleason,  of  counsel), 
for  defendant  in  error. 

Before  GILBERT,  ROSSi  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  plaintiffs  in  error  were  plaintiffs  in  the 
court  below;  the  defendant  in  error  being  the  defendant  there.  We 
are  of  the  opinion  that  the  trial  court  erred  in  directing,  as  it  did,  a 
verdict  for  the  defendant.  The  action  was  for  damages  for  the  death 
of  one  John  Janoski,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant.  The  complaint  alleged,  among  other  things,  that  the 
deceased  was  employed  by  the  defendant  as  carpenter,  electrician,  and 
machinist  in  and  about  its  coal  mines  in  Pierce  county,  Wash.,  where 
tihe  defendant  maintained  a  large  transmission  wheel,  about  12  feet  in 

•For  oUier  cases  see  same  topic  A  8  numbxb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Itadojces 
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diameter,  over  which  a  rope  ran,  furnishing  the  power  to  certain  of  its 
machinery ;  that  on  October  5,  1907,  Janoski  was  directed  by  the  de- 
fendant's superintendent  to  go  upon  an  elevated  platform  surrounding 
the  wheel,  which  platform  was,  according  to  the  evidence,  about  4  feet 
wide,  and  to  remove  certain  twists  and  kinks  from  the  rope,  and  also 
to  remove  a  piece  of  2-inch  pipe  which  had  been  stuck  through  the 
spokes  of  the  wheel,  and  that  while  Janoski  was  engaged  in  that  work 
the  superintendent  caused  the  wheel  to  be  suddenly  started  without 
warning  to  the  deceased,  resulting  in  his  fall  and  subsequent  death. 
The  answer  of  the  defendant,  besides  denying  the  allegations  of  neg- 
ligence on  its  part,  pleaded,  among  other  things,  contributory  negli- 
gence on  the  part  of  Janoski,  which  affirmative  defense  constituted 
the  ground  of  the  court's  ruling,  as  will  be  seen  from  its  opinion  which 
is  as  follows: 

"I  think  the  defense  of  contributory  negligence  on  the  part  of  the  deceased 
has  been  fully  made  out,  in  ^11  views  that  may  be  taken  of  the  case,  by  the 
uncontradicted  evidence  and  by  the  testimony  of  witnesses  who  were  there  and 
have  been  called  as  witnesses  for  the  plaintiff.  He  was  in  a  situation  which  re- 
quired care  on  his  part,  as  well  as  every  man  there,  for  his  own  safety  and 
that  of  those  who  were  working  with  him.  If  he  knew  that  the  wheel  was 
about  to  be  started  in  operation  with  the  gas  pipe  block  in,  that  It  was  liable  to 
cause'  Injury  to  the  machinery,  or  Inflict  an  injury  to  himself  or  any  person 
there,  he  was  under  obligation  to  check  It.  All  he  had  to  do  was  to  say, 
*WaIt.'  One  word  would  have  been  sufficient  to  delay  the  starting  of  the  ma- 
chine until  he  could  have  removed  the  pipe.  He  must  be  assumed  to  know  that 
the  gas  pipe  was  there;  for,  according  to  the  testimony,  he  put  it  there,  and 
was  in  the  best  position  for  any  one  to  see  it.  He  was  the  one  who  would  have 
removed  It,  if  it  had  been  removed,  and  in  disregard  of  the  warnings  which 
others  had,  and  which  he  could  have  heard  if  he  had  been  paying  attention,  it 
must  be  assumed  that  he  was  for  the  time  being  inattentive,  to  permit  the  ma- 
chine to  be  started  without  first  removing  the  gas  pipe ;  that  not  doing  so  was 
negligence,  and  at  least  a  contributing  cause  of  the  injury,  if  that  piece  of  pipe 
caused  the  injury.    I  grant  the  motion." 

As  a  matter  of  course  the  court  cannot,  in  such  cases,  undertake  to 
weigh  conflicting  evidence,  and  the  law  is  well  settled  that  in  passing 
upon  a  motion  to  take  a  case  from  the  jury,  it  is  the  duty  of  the  court 
to  take  "that  view  of  the  evidence  most  favorable  to  the  party  against 
whom  it  is  moved  to  direct  a  verdict,  and  from  that  evidence,  and  the 
inferences  reasonably  and  justifiably  to  be  drawn  therefrom,  determine 
whether  or  not,  under  the  law,  a  verdict  might  be  found  for  the  party 
having  the  onus."  Mt.  Adams  &  E.  P.  Inclined  Railway  Company  v. 
Lowery,  74  Fed.  463,  20  C.  C.  A.  696 ;  Jenkins  &  Reynolds  Company  v. 
Alpena  Portland  Cement  Company,  147  Fed.  641,  77  C.  C.  A.  625, 
and  numerous  cases  there  cited. 

It  appears  from  the  record  that  there  was  testimony  going  to  show 
that  one  McDowell  was  the  superintendent  and  one  Hosko  was  the 
machinery  foreman  of  the  mine,  and  that  about  25  or  30  feet  out  from 
and  to  one  side  of  a  point  underneath  the  wheel  was  what  was  called 
a  picking  table,  at  which  workmen  picked  out  slate.  John  Urick,  a 
witness  on  behalf  of  the  plaintiffs,  testified,  among  otiier  things,  as 
follows: 

"I  was  blacksmithing,  helping  around  the  machinery  in  all  kinds  of  work. 
John  Janosld  was  a  carpenter,  electrician,  looked  after  machinery,  and  certain 
parts  of  the  work  we  helped  each  other  in.    He  got  hurt  on  Saturday  between 
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2  and  3  o'clock  In  the  afternoon.  John  and  I  were  ont  In  the  blacksmith  shop 
that  day  eating  our  dinner — we  were  late  to  dinner — ^when  Hosko,  the  bunker 
boss  and  machinery  foreman  for  the  mine,  came  over  to  the  blacksmith  shop 
and  wanted  us  to  splice  the  rope  on  the  big  transmission  wheel.  We  went  over 
to  the  bunker  to  do  this.  There  was  there  at  the  time  a  fellow  who  was  pick- 
ing slate,  a  couple  of  Italians,  George  Dorke,  Hosko,  and  I,  and  John  Janoski 
and  Mr.  McDowell  came  with  us.  When  Janoski  and  I  first  came  there,  we 
took  the  tightener  up  with  the  block  and  tackle.  Mr.  McDowell  was  there  at 
the  time.  This  tightener  was  taken  up  with  a  block  and  tackle  to  give  slack  to 
the  rope,  and  bring  it  down  on  the  floor,  so  we  could  splice  it.  We  raised  that 
up,  and  the  rope  was  not  exactly  on  that  side.  We  had  to  turn  the  wheel  be- 
fore we  raised  that  up,  so  that  the  rope  came  on  the  side  so  we  could  splice  it. 
The  part  of  the  rope  that  needed  splicing  was  not  on  the  left  side  of  the  wheel, 
but  was  further  over,  and  you  had  to  turn  the  wheel  to  get  it  where  you  could 
splice  it.  We  then  raised  the  tightener  up,  took  the  rope  off  there  to  go  ahead 
with  our  splicing.  While  we  were  doing  this  the  transmission  wheel  was  mov- 
ing a  little.  It  pulled  the  rope  out  of  our  hands  while  we  were  splicing.  We 
decided  to  put  something  in  the  wheel  to  keep  it  from  turning  around.  Hosko. 
Mr.  McDowell,  Janoski,  and  I  were  all  there,  and  we  all  said,  *We  got  to  block 
that  wheel.*  We  put  a  piece  of  pipe  under  the  spoke  in  the  big  wheel  on  the 
upper  platform.  To  loosen  the  rope  we  raised  the  tightener  up.  When  the 
rope  would  come  off  here,  it  would  come  down  on  the  floor,  and  we  spliced  It 
right  there  on  the  floor.  We  were  putting  the  pipe  in  there  (indicating  the 
spoke  of  the  wheel).  John  Janoski  put  the  pipe  in,  and  put  the  pipe  right  in 
this  spoke  here  (referring  to  the  spoke  in  the  big  wheel).  He  put  the  pipe 
right  across  here,  maybe  eight  feet  long.  The  pipe  was  lying  on  the  platform 
all  the  time.  We  were  trying  to  put  the  groove  in  that  side.  Janoski  put  this 
pipe  that  was  lying  there  through  the  wheel.  At  this  time  Mr.  McDowell  and 
Hosko  were  standing  down  below  where  Janoski  was.  There  was  nothing  to 
prevent  us  from  seeing  what  Janoski  was  doing.  I  saw  Janoski  put  the  pipe 
in.  After  Janoski  had  done  that  he  came  down  on  the  floor,  and  We  com- 
menced to  splice  the  rope.  It  probably  took  half  or  three-quarters  of  an  hour 
to  splice  the  rope.  McDowell  was  there  all  the  time,  from  start  to  finish. 
After  the  splicing  was  done,  Janoski  went  on  top,  loosened  the  tightener,  and 
let  it  down.  I  was  underneath,  holding  the  rope.  I  was  standing  right  there 
(indicating  platform  on  model  directly  under  wheel),  on  the  right  side  of  the 
wheel.  We  put  the  rope  here  (indicating),  after  Janoski  let  the  tightener 
down.  We  have  to  turn  the  wheel  once  or  twice  on  the  shaft  before  It  tightens 
the  rope  up.  Little  kinks  form  in  the  rope,  made  by  the  splicing.  After  Jan- 
oski let  the  tightener  down,  he  went  up  to  straighten  the  kinks,  put  the  rope 
in  the  groove.  He  could  not  reach  from  below,  liad  to  go  up.  He  straightened 
the  kinks  out,  so  that  when  the  wheel  started  the  rope  would  run  in  the 
proper  groove.  If  we  did  not  do  this,  it  would  tangle  and  tear  everything. 
When  Janoski  was  taking  the  kinks  out  above,  I  was  taking  the  kinks  out 
down  below,  so  the  rope  would  follow  in  the  groove.  While  we  were  doing  this, 
Hoeiko  was  walking  over  toward  the  picking  table,  and  he  said,  *Watch  your- 
selves!' to  George  and  the  others  «t  the  picking  table  and  down  below  In  that 
part  of  the  washer  house.  After  he  had  said  that,  he  stepped  back  toward  the 
wheel,  and  said  to  Mr.  McDowell,  *Are  you  ready  to  start  up?'  Mr.  McDowell 
said  he  was,  and  to  ring  the  bell.  When  this  signal  was  given,  Janoski  was 
straightening  up  the  kinks,  had  not  got  his  work  done,  and  was  not  ready  for 
the  thing  to  start.  When  Hosko  rang  the  bell,  the  engineer  happened  to  be 
right  near  the  clutch  in  the  engine  room,  and  threw  it  on  quick,  and  the  ma- 
chinery started  up,  all  at  once.  The  pipe  bent,  went  around,  and  hit  Janoski 
on  the  head,  and  knocked  him  down  on  the  floor  where  I  was  standing.  Be- 
fore McDowell  told  Hosko  to  start  the  machinery,  no  one  asked  Janoski  If  he 
was  ready  to  have  It  started.  At  the  time  he  was  still  working  taking  out  the 
kinks,  and  I  was  holding  the  rope  from  below.  Janoski  did  not  say  that  he 
was  ready  for  the  machinery  to  start.    He  did  not  say  anything." 

Certainly  this  was  testimony  tending  to  show  that  the  superintendent 
knew  of  Janoski's  position,  what  he  was  doing,  and  without  any  notice 
to  him,  and  without  making  any  inquiry  as  to  whether  Janoski  had 


Digitized  by  V:iOOQIC 


218  176  FEDERAL  REPORTER. 

finished  the  work  he  was  sent  to  do,  that  he  directed  Hosko  to  ring  the 
bell  and  start  the  machinery.  And  there  was  more  testimony  tending 
in  the  same  direction.  George  Dorke,  a  witness  for  the  plaintiffs,  tes- 
tified, among  other  things,  as  follows : 

"I  remember  when  the  spliciug  of  the  rope  was  done  the  day  that  John 
Janoskl  was  hurt  There  were  present  during  the  time  the  splicing  was  being 
done  John  Urlck,  John  Janoski,  John  Jacobson,  Mr.  McDowell,  the  superintend- 
ent, and  Hosko,  the  bunker  boss.  They  were  about  half  an  hour  at  the  work. 
I  was  working  shoveling  out  rock  at  my  working  placfe  while  they  were  splicing 
the  rope,  finishing  my  work  about  ten  minutes  before  the  splicing  was  com- 
pleted. There  were  two  Italians,  named  Frank  and  Mike,  who  were  at  work 
down  below  me  on  the  ground;  one  pushing  out  to  a  rock  pile  the  rock  I  had 
shoveled  out,  and  the  other  shoveled  out  slack.  There  were  wheels  and  chains 
that  drive  the  pulley  and  hoisting  chains  located  near  their  working  places. 
This  machinery  was  standing  still  while  the  splicing  was  being  done,  the  same 
as  the  picking  table  and  other  machinery  about  which  I  was  working.  When 
I  got  through  with  my  work,  I  sat  down  on  the  edge  of  the  tahle  and  waited  for 
them  to  start.  I  did  not  go  up  where  they  were  working:  Shortly  before  the 
machinery  started,  Hosko  stepped  over  to  the  edge  that  is  open,  where  he  could 
see  down  below  in  the  bunker,  toward  where  X  was,  and  toward  where  the 
other  boys  were,  below  me.  He  said,  'Watch  yourselves!'  and  I  said,  'AH 
right.*  He  was  walking  around  doing  something  for  a  few  minutes,  I  don't 
know  what,  and  not  walking  toward  the  south  end  of  the  coal  bunker.  He 
said,  'Watch  yourselves!'  again.  He  came  in  there  to  see  down  below,  and 
asked  me  for  the  other  fellows,  and  I  told  him  Frank  was  on  the  rock  pile 
doing  something,  and  he  hollered  out  to  Frank  to  come  In,  and  Frank  did  so. 
After  that  he  came  down  the  third  time,  and  did  not  see  all  of  us,  as  little 
Mike  was  down  helow  yet,  and  he  was  going  to  ask  for  him,  and  I  told  him  he 
was  not  up  yet.  He  was  going  to  the  south  end  again,  and  hollered  out  for 
Mike,  who  was  working  on  the  dumping  pile,  and  he  (Mike)  was  coming  up  the 
ladder  to  the  south  end,  and  little  Frank  answered  for  him.  Hosko  started  over 
toward  the  wheel,  and  asked  McDowell  whether  everything  was  ready  to  start. 
McDowell  said,  'Yes,*  he  thought  everything  was  ready  to  start.  Hosko  went 
and  pulled  the  wire,  stepped  from  the  wheel  up  this  direction  to  the  southwest 
side  to  pull  the  wire,  which  gave  the  signal  to  the  engine  room.  When  he 
did  that  I  turned  myself  to  the  table  to  do  my  work  again  when  the  rock  came 
along,  and  I  did  not  do  any  more  than  this  when  the  engine  started.  Then  I 
heard  something  drop,  make  a  heavy  fall.  I  turned  around,  and  saw  Hosko 
run  for  the  wire  to  stop  the  machinery.  The  Italians  and  I  ran  up^  and  John 
Janoski  was  lying  on  the  floor,  unconscious." 

John  Urick,  being  recalled,  testified  among  other  things  as  follows : 

"This  same  rope  had  been  spliced  on  the  previous  Wednesday  of  that  same 
week.  John  Janoski,  Hosko,  and  I  did  the  splicing.  McDowell,  the  superin- 
tendent, was  not  there  when  we  started  splicing  the  rope  on  Wednesday,  but 
came  when  we  were  aoout  half  through.  The  wheel  was  blocked  that  day  with, 
the  same  pipe  that  it  was  when  Janoski  was  killed.  I  pat  the  pipe  in  myself, 
and  put  it  in  the  same  way  that  Janoski  put  it  la  the  time  he  got  hurt  I 
took  the  pipe  out  of  the  wheel  myself,  and  McDowell  was  there  when  the 
pipe  was  taken  out  and  when  the  machinery  started  up  again.  Hosko  started 
up  the  machinery  on  the  order  of  McDowell.  The  day  Janoski  was  hurt  neither 
Hosko,  nor  McDowell,  the  engineer,  nor  any  one  said  anything  to  him  about 
not  putting  the  pipe  in  the  wheel.  *  *  *  When  Hosko  asked  if  everything 
was  ready  before  he  pulled  the  wire,  McDowell  said  it  was  all  right,  and  I  said 
it  was  all  right,  because  McDowell  was  there  and  said  so." 

Testimony  was  also  given,  apparently  without  objection,  tending  to 
show  that  McDowell  said  "that  for  the  minute  he  had  forgotten  that 
Janoski  was  up  on  the  platform,  and  that  when  he  ordered  the  engine 
started  he  forgot  all  about  Janoski  being  up  tliere."     Statements  of 
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Hosko  were  also  given  in  evidence,  also  without  objection  so  far  as 
appears,  to  the  effect  that  "when  he  said,  'Watch  yourselves !'  he  was 
talking  to  the  pickers,  and  not  to  Janoski,"  and  that  "he  also  said  he 
did  not  think  anything  about  Janoski  being  on  the  platform  when  he 
started  the  engine,  and  that  McDowell  was  the  one  who  said,  'AH  right ; 
go  ahead,'  as  he  (Hosko)  asked  if  they  were  all  ready." 

We  think  it  clear  that  the  case  was  one  for  the  consideration  and 
determination  of  the  jury,  under  appropriate  instructions,  and  accord- 
ingly must  reverse  the  judgment  and  remand  the  case  for  a  new  trial. 

Ordered  accordingly. 


GIMBEL  BROS.  v.  GliOVEBSVILLB  SILK  MILLS. 
(ClrcoU  GSourt  of  Appeals,  Second  ClrcuiL     February  8,  1910.) 

No.  122. 
1.  Sales  (|  53*) — ^Validitt  of  Coktbaots-Waiveb  of  CoNDmoN— Qukstiow 

FOB*  JUBT. 

Defendant,  which  conducted  a  large  department  store,  had  a  rule, 
known  to  plalntlfiT,  that  no  order  given  by  it  for  goods  should  be  valid 
unless  confirmed  by  its  registry  bureau.  Its  glove  buyer  gave  an  order 
to  plalntlfiT  for  gloves  to  be  made  and  shipped  in  the  future,  a  certain  por- 
tion each  month.  Such  order  was  not  registered;  but  a  subsequent  or- 
der Was  given,  covering  deliveries  to  be  made  in  part  during  the  same 
months,  and  was  registered.  Deliveries  were  made  during  certain  months 
In  accordance  with  the  terms  of  the  first  order,  but  not  with  the  second, 
and  the  goods  were  received  and  paid  for,  but  subsequent  shipments  were 
not  paid  for.  There  was  also  correspondence  between  the  parties  relat- 
ing to  the  first  order,  which  tended  to  show  that  defendant  had  knowl- 
edge of  and  recognized  such  order.  Held,  that  the  question  whether 
defendant  had  waived  its  requirement  of  registry  with  respect  to  such 
^  order,  and  was  bound  thereby,  was  properly  submitted  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec.  Dig.  §  53.*] 

fi.  Appeal  and  Brbob  (§  1050*) — Review— Habmless  Ebbob." 

Where  defendant  refuse^  to  receive  and  pay  for  goods  which  plaintiff 
claimed  it  had  ordered,  denying  the  validity  of  the  order,  because  not 
registered  as  required  by  its  rules,  which  were  known  to  plaintifC,  but 
plaintiff  claimed  that  such  rule  had  been  waived,  the  reception  of  evi- 
dence that  the  market  price  of  the  goods  had  declined  before  defeiCidant 
refused  to  accept  them,  even  if  not  relevant  to  the  issue  of  waiver,  was 
not  prejudicial  error. 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  {  1050.*] 
Ward,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

Action  by  the  Gloversville  Silk  Mills  against  Gimbel  Bros.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

The  defendant  In  error,  which  was  plaintiff  in  the  court  below  and  will  here- 
inafter be  so  designated,  is  a  New  York  corporation  engaged  in  the  manufac- 

*S'or  other  casos  see  same  topic  A  B  nuvbxr  in  Bee  ft  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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ture  of  sUk  gloves  and  located  at  GloversviUe,  N.  Y.  The  plaintiff  In  error, 
which  will  hereinafter  be  called  the  defendant,  Is  a  Pennsylvania  corporation 
engaged  in  the  operation  of  a  large  department  store  In  Philadelphia.  This 
action  was  brought  to  recover  the  price  of  a  quantity  of  silk  gloves  alleged 
to  have  been  manufactured  by  the  plaintiff  upon  the  order  of  the  defendant 
and  duly  shipped  to,  but  not  paid  for  by,  the  latter.  The  defendant  denied 
that  the  gloves  in  question  had  been  ordered  by  it,  and  set  up,  particularly,  that 
there  was  a  regulation  of  its  business,  of  which  the  plaintiff  had  knowledge, 
that  no  order  should  be  valid  unless  confirmed  by  its  registration  bureau  and 
that  any  order  accepted  in  disregard  of  such  regulation  should  be  at  the  sel- 
ler's risk.  The  action  was  tried  before  a  jury,  and  a  verdict  rendered  for  the 
plaintiff.  The  defendant  has  brought  this  writ  of  error.  Other  material  facts 
are  stated  In  the  opinion. 

Jellenik  &  Stem  (B.  N.  Cardozo  and  Nathan  D.  Stern,  of  counsel), 
for  plaintiff  in  error. 
H.  D.  Wright,  for  defendant  in  error.  '  , 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NO  YES,  Circuit  Judge  (after  stating  the  facts  as  above).  It  is 
clear  that,  if  the  question  of  registry  were  out  of  the  case,  the  verdict 
of  the  jury  was  not  improper.  There  was  evidence  from  whifch  they 
might  have  found  that  the  gloves  were  ordered,  were  manufactured  as 
ordered,  were  delivered,  and  were  not  paid  for.  It  is  likewise  certain 
that  the  regulation  of  the  defendant  that  orders  should  not  be  binding 
unless  registered  was  a  valid  requirement  of  which  the  plaintiff  had 
notice.  We  shall  also  assume  that  the  registry  regulation  applied  to 
the  order  in  question.  As,  then,  it  is  admitted  that  it  was  not  regis- 
tered, the  defendant  was  entitled  to  a  verdict,  unless  it  waived  the 
registry  requirement.    The  case  turned  upon  the  question  of  waiver. 

The  trial  court  submitted  to  the  jury  this  question  whether  the  de- 
fendant waived  its  registry  regulation,  and  the  priniary  inquiry  here  is 
whether  there  was  evidence  to  justify  such  submission.  In  consider- 
ing this  question  we  are  not  to  weigh  the  testimony  upon  the  one  side 
and  the  other.  The  conclusion  which  we  might  reach  is  immaterial. 
We  have  only  to  determine  whether,  considering  all  the  testimony  and 
all  the  circumstances,  and  the  inferences  most  favorable  to  the  plaintiff 
properly  to  be  drawn  therefrom,  the  jury  were  warranted  in  finding 
that  the  registry  regulation  was,  with  respect  to  this  order,  waived. 
To  present  clearly  the  testimony  bearing  upon  the  question  of  waiver 
requires  a  brief  preliminary  statement  of  the  evidence,  showing  the 
situation  of  the  parties  before  that  question  arose.  There  was  evi- 
dence from  which  the  jury  might  have  found  these  facts: 

The  plaintiff  manufactures  silk  gloves  upon  orders  only,  and  for  sev- 
eral years  prior  to  1907  had  had  dealings  with  the  defendant.  About 
April  1,  1907,  the  plaintiff's  Philadelphia  agent,  one  Minster,  called 
upon  one  Montague,  who  was  the  buyer  for,  and  manager  of,  the 
defendant's  glove  department.  Montague  gave  Minster  an  order  for 
gloves  for  delivery  in  1908,  and  a  detailed  statement  was  prepared 
showing  the  styles,  sizes,  and  colors  required.  A  short  time  after- 
wards this  order  was  modified  at  the  request  of  the  plaintiff  through 
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Minster,  and  a  considerable  part  of.it  canceled.  In  September,  1907, 
certain  additional  changes  and  cancellations  were  made  at  the  request 
of  Montague  and  a  new  order  was  made  out.  Again  in  November, 
1907,  Minster  and  Montague  had  another  interview  concerning  further 
changes  in  the  order,  and  as  a  result  a  final  revised  order  was  agreed  to 
for  gloves  to  the  amount  of  $9,816,  to  be  delivered  in  February,  March, 
April,  May,  June,  and  July  of  1908.  Neither  this  order  nor  the  pre- 
liminary orders  were  re|[istered.  This  revised  order  is  the  one  upon 
which  the  plaintiff  bases  its  demand.  It  says  that,  while  a  large  part  of 
the  goods  embraced  in  this  order  were  delivered  and  paid  for  according 
to  its  terms,  certain  latA-  deliveries  were  not  pa'd  for.  The  defendant 
on  its  part  calls  the  alleged  order  a  mere  estimate,  and  were  we  weigh- 
ing the  testimony  there  would  be  much  to  support  its  contention.  But, 
as  already  stated,  there  was  evidence  to  warrant  the  jury  in  finding  that 
the  order  was  given  as  such,  and  that  is  sufficient  here. 

Coming,  then,  to  the  question  of  waiver — ^as  it  is  admitted  that  large 
shipments  of  gloyes  were  made  by  the  plaintifif  to  the  defendant  during 
the  period  covered  by  the  unregistered  order  and  were  accepted  and 
paid  for  by  it — there  would  be  little  difficulty,  if  there  were  no  other 
orders  involved,  in  finding  that  there  was  an  order  which  the  parties 
treated  as  valid  and  subsisting,  whether  registered  or  not.  But  this 
was  not  the  case.  Montague  did  obtain  in  January,  1908,  the  confirma- 
tion by  the  defendant's  registry  bureau  of  an  order  to  the  plaintiff  for 
$4,300  worth  of  goods.  But,  as  pointed  out  in  the  defendant's  brief, 
there  was  no  similarity  between  ihe  registered. order  and  the  revised 
and  unregistered  order  to  which  we  have  referred.  The  registered 
order  calls  for  $300  in  February;  the  unregistered,  for  $294.  The 
registered  order  calls  for  $1,000  in  March ;  the  unregistered,  for  $1,- 
518.60.  The  registered  order  calls  for  $1,600  in  April ;  the  unregis- 
tered, for  $1,881.50.  The  registered  order  calls  for  $1,500  in  May; 
the  unregistered,  for  $3,360.50.  The  registered  order  does  not  call 
for  anything,  for  June  or  July ;  the  unregistered  calls  for  $2,182.50 
and  $463,  respectively.  A  second  order  was  registered  by  the  defend- 
ant in  April,  1908,  for  goods  to  the  value  of  $387.60 ;  but  this  order 
seems  to  have  no  especid  significance  in  the  case. 

In  determining,  then,  whether  the  defendant  insisted  upon  following 
its  registered  order,  or  recognized  the  revised  order  as  in  force  al- 
though unregistered,  we  must  look  to  see  whether  the  goods  actually 
shipped  to,  and  accepted  and  paid  for  by,  the  defendant  correspond  to 
the  requirements  of  the  one  order  rather  than  the  other.  If  the  ship- 
ments made  and  accepted  were  in  accordance  with  the  unregistered 
order,  and  not  in  accordance  with  the  registered  order,  the  inference 
could  properly  be  drawn  that  the  defendant  recognized  the  former,  not- 
withstanding the  want  of  registry.  The  registry  requirement  was  for 
its  own  benefit.  It  could  disregard  it  if  it  chose.  It  could  waive  it  by 
recognizing  and  Hying  up  to  unregistered  orders.  Now  the  testimony 
shows  that  for  three  months  shipments  were  made  to,  and  accepted  by, 
the  defendant  which  corresponded  to  the  unregistered  order,  and  not  to 
the  registered  order.    Thus : 
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February: 

Goods  called  for  by  unregistered  order $  294  00 

Goods  actually  shipped  and  paid  for 294  00 

Goods  called  for  by  registered  order 300  00 

March: 

Goods  called  for  by  unregistered  order $1,644  50 

Goods  actually   shipped  and  paid  for 1,644  50 

Goods  called  for  by  registered  order 1,000  00 

April: 

Goods  called  for  by  unregistered  order $1,881  50 

Goods  actually  paid  for 2,007  50i 

•Goods  called  for  by  registered  order 1,000  00 

It  also  appears  that  $399  was  paid  for  a  shipment  of  May  1,  1908,. 
but  whether  this  included  goods  included  in  the  second  registered  order 
for  $387.50  does  not  appear.  Indeed,  the  testimony  covering  the  ship- 
ments and  payments  could  not  have  been  presented  in  more  unsatis- 
factory form.  The  later  shipments  admittedly  were  not  paid  for. 
There  was  thus  testimony  that  several  shipments  which  were  accepted 
and  paid  for  by  the  defendant  corresponded  exactly  with  the  unregis- 
tered order,  and  not  at  all  with  the  registered  one.  The  defendant  paid 
for  many  more  gloves  than  its  registered  order  called  for.  Further-  ' 
more  there  was  testimony  that  the  registered  order  was  wholly  deficient 
in  details  of  styles  and  colors  and  that  goods  could  not  have  been  ship- 
ped under  it  alone.  There  was  also  testimony  tending  to  show  that  the 
details  of  the  unregistered  order  were  followed. 

Letters  from  the  defendant  were  also  introduced  in  evidence  tending 
in  some  degree  to  show  that  it  had  knowledge  of  the  existence  of  the 
unregistered  order  and  recognized  it.  Thus  in  March,  1908,  the  plain- 
tiff wrote  the  defendant  about  the  June  and  July  deliveries  of  the  un- 
registered order— the  registered  order  called  for  nothing  in  either 
month — and  inquired  whether  the  quantities  ordered  would  be  suffi- 
cient, and  asked  for  additional  orders.  The  defendant  did  not  dis- 
claim orders  for  these  deliveries,  but  said: 

"We  have  gone  over  the  later  deliveries  with  Mr.  Minster  arid  made  all  the 
changes  we  think  wise.    We  will  place  no  further  orders  now." 

So  there  are  other  items  of  correspondence  tending  to  show  a  rec- 
ognition by  the  defendant  of  the  unregistered  order. 

Without  further  reviewing  the  testimony,  it  is  sufficient  to  say  that, 
in  our  opinion,  taken  all  together  it  was  of  such  a  nature  that  the  court 
was  bound  to  submit  to  the  jury  the  question  whether  the  defendant 
waived  the  registry  regulation  with  respect  to  the  order.  This  dis- 
poses of  the  first  question  in  the  case. 

It  is  next  contended  by  the  defendant  that  the  trial  court  erred  in 
charging  the  jury  that  the  acceptance  of,  and  payment  for,  part  of  an 
unregistered  order  might  be  a  waiver  of  the  requirement  of  registra- 
tion, because  there  was  no  evidence  of  the  acceptance  of  part  of  any 
unregistered  order.  As  we  have  just  seen,  however,  there  was  testi- 
mony tending  to  show  such  acceptance.  The  charge  of  the  trial  court 
was  right. 

1  Note. — ^The  difference  between  the  amount  paid  and  the  amount  of  the 
unre^stered  order — $126-Hseem8  to  cover  a  special  shipment  of  12  dozen 
gloves. 
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It  IS  also  urged  that  the  court  erred  in  admitting  in  evidence  the  let- 
ters signed  "Gimbel  Bros.,  per  Montague/'  and  "Gimbel  Bros.,  per 
Lloyd."  These  letters  tended  in  some  degree  to  show  a  waiver  of  the 
registry  regulation,  appear  to  have  been  sent  and  received  in  regular 
course  of  correspondence,  were  upon  the  defendant's  letter  heads  and 
were  signed  by  the  defendant  through  its  apparently  authorized  agents. 
There  was  no  error  in  admitting  them. 

It  is  finally  urged  that  the  court  erred  in  allowing  the  plaintiff  to 
prove  that  the  price  of  gloves  had  fallen  in  the  spring  of  1908.  Of 
course,  the  defendant  is  right  in  the  proposition  that,  if  the  defendant 
had  not  waived  the  registry  regulation,  it  would  not  have  been  bound 
by  the  unregistered  order,  irrespective  of  motive.  Equally  true  is  it 
that,  if  it  had  waived  the  registry  provision,  it  could  not  have  escaped 
the  order  no  matter  how  much  it  desired  to.  But  still,  for  the  purpose 
of  throwing  light  upon  the  conducjt  and  situation  of  the  parties  and  as 
explanatory  of  any  change  in  the  position  taken  by  the  defendant,  we 
think  there  was  no  prejudicial  error  in  receiving  the  testimony.  And 
if,  as  the  defendant  says,  the  evidence  did  not,  in  reality,  tend  to  im- 
peach its  version  of  the  transaction  any  more  than  it  did  the  plaintiff's, 
there  was  certainly  no  such  error  in  receiving  it  as  requires  a  reversal 
of  the  judgment. 

"No  prejudicial  error  is  disclosed  in  any  of  the  remaining  assign- 
ments of  error.  , 

The  judgment  of  the  Circuit  Court  is  affirmed. 

WARD,  Circuit  Judge  (dissenting).  The  trial  judge  charged,  and 
the  opinion  of  the  court  assumes,  that  business  was  to  be  done  between 
the  parties  upon  registered  orders  restricting  the  amount  of  the  defend- 
ant's liability.  The  purppse  of  the  system  was  to  protect  the  defend- 
ant against  contracts  made  by  its  buyers.  In  view  of  this  the  original 
calculation  by  the  defendant's  buyer  of  business  for  1908  could  not 
have  been  a  contract  binding  on  the  defendant.  But  the  court  is  of 
the  opinion  that  there  was  evidence  entitling  the  jury  to  find  that  this 
original  estimate,  as  subsequently  revised,  became  the  contract  between 
the  parties,  and  that  the  system  of  registered  orders  was  waived.  Such 
a  conclusion  cannot  be  admitted,  unless  what  was  done  by  the  defend- 
ant was  inconsistent  with  the  registered  order  system.  The  facts  that 
the  registered  orders  given  by  the  defendant  for  1908  did  not  equal  the 
amount  of  business  which  its  buyer  estimated  would  be  done,  that  those 
orders  left  the  specifications  for  the  goods  to  be  manufactured  to  be 
fixed  either  by  the  estimate  or  by  the  buyer,  and  that  the  buyer  was  per- 
mitted to  change  the  dates  of  shipment  mentioned  in  the  registered 
order,  seem  to  me  entirely  consistent  with  the  system  of  registered 
orders  and  no  evidence  of  waiver  of  the  condition  that  the  amount  of 
the  defendant's  liabilitv  was  to  be  fixed  by  it.  Testimony  that  the  mar- 
ket price  of  gloves  fell  before  the  defendant  refused  to  register  further 
orders  was  entirely  irrelevant  upon  the  question  whether  the  defendant 
had  waived  the  agreed  method  of  doin^  business.  The  purpose  was  to 
show  a  motive  for  the  defendant's  position,  and,  even  if  the  testimony 
might  also  show  a  motive  for  the  plaintiff's  position,  the  defendant's 
objection,  if  good,  should  have  been  sustained, 

I  think  the  judgment  should  be  reversed. 
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SCRUGGS  &  ECHOLS  V.  AMERICAN  CENT.  INS.  00.  OF  ST.  LOUIS. 
(Circuit  Court  of  Appeals^  Fifth  Circuit     February  22,  1910.) 

No.  1,906. 

1.  INSUBANCE  (  608*)— Actions  on  Policies— Equity  Jubisdiction. 

Where  each  of  several  policies  of  insurance  on  the  same  property  con- 
tains a  clause  providing  that  "this  company  shall  not  be  liable  under 
this  policy  for  a  greater  proportion  of  any  loss  on  the  described  proper- 
ty ♦♦  ♦  than  the  amount  hereby  Insured  shall  bear  to  the  whole 
insurance,  whether  valid  or  not,"  they  are  independent  contracts,  the  lia- 
bility of  one  company  not  being  affected  by  that  of  any  other,  and  afiTord 
no  ground  for  a  resort  to  equity  for  an  accounting,  or  to  enforce  contri- 
bution, or  for  the  granting  of  an  injunction  at  the  suit  of  one  insurer  re- 
straining the  prosecution  of  actions  at  law  against  the  others. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Dec.  Dig.  §  608.*] 

2.  Equity  (§  51*) — ^Actions  on  PoLiciBft— Equity  Jubisdiction— Pre  venting 

Multiplicity  of  Suits. 

The  fact  that  an  owner  of  property  which  has  suffered  a  loss  through 
fire  is  compelled  to  bring  several  actions  at  law  against  different  insur- 
ers does  not  entitle  one  of  such  insurers  to  appeal  to  equity  on  the  ground 
of  preventing  a  multiplicity  of  suits. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §§  167-171;  Dec. 
Dig.  §  51.*1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Alabama. 

Suit  in  equity  by  the  American  Central  Insurance  Company  of  St. 
Louis  against  Scruggs  &  Echols  and  others.  Decree  for  complainant, 
and  defendants  Scruggs  &  Echols  appeal.    Reversed. 

This  suit  was  brought  in  the  court  below  by  the  appellee,  a  Missouri  cor- 
poration, against  the  appellants,  citizens  of  Alabama,  and  three  fire  insurance 
companies. 

The  following  Is  a  brief  statement  of  the  facts  alleged  in  the  bill: 

The  appellee,  American  Central  Insurance  Company  of  St  Louis,  issued  its 
policy  of  insurance  to  appellants,  Scruggs  &  Echols,  in  the  sum  of  $2,500,  cov- 
ering a  building  as  therein  described.  Three  other  companies,  which  are  made 
defendants,  issued  separate  policies  to  Scruggs  &  Echols  covering  the  same 
building.  It  was  provided  in  each  of  these  four  policies  that  "no  company  shall 
be  liable  under  Its  policy  for  a  greater  proportion  of  any  loss  on  the  described, 
property,  or  for  the  loss  by  and  expense  of  removal  from  premises  endangered 
by  fire,  than  the  amount  insured  by  such  policy  shall  bear  to  the  whole  insur- 
ance, whether  valid  or  not,  or  by  solvent  or  insolvent  insurers,  covering  such 
property."  Each  of  said  policies  also  provided:  **Tbis  entire  policy  shall  be 
void  if  the  interest  of  the  insured  In  the  property  be  not  truly  stated  herein," 
and  that  "this  entire  policy,  unless  otherwise  provided  by  the  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void  if  the  interest  of  the  insured  1>e 
other  than  unconditional  and  sole  ownership,"  or  *'if  the  subject  of  insurance  be 
a  building  on  ground  not  owned  by  the  insured  in  fee  simple." 

While  the  policies  were  in  effect,  a  fire  occurred,  by  which  the  building,  the 
subject  of  insurance,  was  partially  destroyed;  the  total  amount  of  damage 
thereto  being  less  than  the  aggregate  amount  of  insurance  stated  In  said  four 
I)olicies.  The  interest  of  the  insured  in  the  property  was  not  in  said  policies 
truly  stated.  The  interest  of  the  insured  In  the  property,  the  subject  of  insur- 
ance, was  other  than  unconditional  and  sole  ownership.  The  building,  the 
subject  of  insurance,  was  on  ground  not  owned  by  the  Insured  in  fee  simple. 

The  insured  brought  suits  on  each  of  said  policies  In  the  circuit  court  of 
Morgan  county,  Ala.,  claiming  in  each  suit  the  full  amount  stated  In  the  policy 

*For  other  casea  see  same  topic  A  8  kuubbb  in  Dec.  ft  Am.  Diet.  ^SVl  to  date,  4k  Rep'r  lodexee 
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as  for  a  total  losa  The  suit  against  the  American  Central  Insurance  Company 
of  St  Louis  was  removed  by  it  to  the  United  States  Circuit  Court  for  the 
Northern  District  of  Alabama.  In  that  court  it  filed  its  bill,  making  the  Insured 
and  the  other  insurance  companies  parties  defendant,  and  praying,  among  other 
things,  that  said  Scruggs  &  Echols  be  restrained  from  prosecuting  any  further 
the  said  original  suits  brought  in  the  state  court,  or  from  undertaking  to  en- 
force their  rights  In  any  court,  except  in  the  United  States  Circuit  Court,  for 
the  Northern  District  of  Alabama,  and  In  that  cause,  and  that  they  be  enjoined 
from  prosecuting  the  suit  at  law  so  removed  to  the  United  States  Circuit  Court, 
and  that  Its  said  policy  be  set  aside,  and  declared  to  be  null  and  void ;  but  that 
If  said  Insurance  companies,  or  any  of  them,  should  be  held  to  be  liable  in  any 
amount  to  said  Scruggs  &  Echols,  that  the  liability  be  decreed  to  be  one  calling 
for  contribution  and  apportionment  upon  the  part  of  each  company  so  liable. 
In  the  proportion  which  the  Insurance  It  may  have  upon  the  property  insured 
bears  to  the  total  Insurance  upon  such  property,  whether  valid  or  not ;  and  that 
an  accounting  be  had  to  ascertain  the  actual  value  of  the  property  destroyed 
by  fire,  and  the  amount,  if  any,  for  which  the  several  Insurance  companies  are 
liable,  and  the  amount  of  the  Insurance  upon  said  property.   , 

On  the  filing  of  the  bill  an  order  was  made  restraining  the  defendants, 
Scruggs  &  Echols,  from  the  further  prosecution  of  the  suits  against  the  insur- 
ance companies,  pending  the  hearing  of  a  rule  to  show  cause  why  an  injunction 
should  not  Issue.  Subsequently  a  motion  to  dissolve  the  temporary  restraining 
order  was  overruled,  and  a  temporary  Injunction  was  granted,  enjoining  the 
appellant  from  the  prosecution  of  the  suits  on  the  policies  until  the  further 
order  of  the  court. 

The  defendants  Scruggs  &  Echols  demurred  to  the  bill,  and  assigned  as 
grounds  of  demurrer  the  following: 

"(1)  The  bill  does  not  state  any  sufficient  cause  for  equitable  cognizance  or 
relief  In  favor  of  the  plaintiff  against  this  defendant. 

"(2)  The  bill  shows  that  the  plaintiff  has  a  plain,  adequate  and  complete 
remedy  at  law,  In  this:  It  Is  provided  in  the  policy  of  insurance  issued  by  the 
plaintiff  to  this  defendant,  that  the  policy  should  be  void  if  the  Interest  of  the 
Insured  In  the  property  be  not  truly  stated,  or  if  the  subject  of  insurance  be  a 
building  on  ground  not  owned  by  the  insured  in  fee  8in4)le,  and  it  appears 
from  the  bill  that  the  interest  of  the  Insured  was  not  truly  stated  In  said  policy, 
and  that  the  subject  of  the  Insurance  was  a  building  that  was  on  ground  not 
owned  by  the  Insured  in  fee  simple. 

"(3)  The  bill  shows  that  plaintiff  had  a  plain,  adequate,  and  complete  remedy 
at  law. 

*'(4)  The  bill  shows  that  the  policies  of  Insurance  Issued  by  the  defendant  In- 
surance companies  to  this  defendant,  upon  which  suit  has  been  Instituted  in 
the  circuit  court  of  Morgan  county.  Alabama,  are  void,  and  that  said  defend- 
ants are  under  no  liability  to  this  defendant  in  respect  thereto.  In  this:  It  1b 
provided  in  each  of  said  policies  that  the  entire  policy  shall  be  void  if  the  in- 
terest of  the  insured  In  the  property  be  not  truly  stated,  and  it  appears  from 
the  bill  that  the  interest  of  the  Insured  in  the  property  was  not  in  said  policies 
truly  stated. 

"(5)  The  bill  Is  inconsistent.  In  that  it  denies  any  liability  to  this  defendant 
on  account  of  the  insurance  policies  described  therein,  and  seeks  an  accounting 
between  this  defendant  and  the  plaintiff,  and  between  this  defendant  and  de- 
fendant insurance  companies,  and  an  apportionment  of  the  liability  from  the 
plaintiff  to  the  defendant  and  from  the  defendant  insurance  companies  to  this 
defendant,  between  the  plaintiff  and  the  defendant  Insurance  comxmnles. 

**(6)  The  bill  does  not  disclose  any  privity  between  the  plaintiff  and  the  de- 
fendant Insurance  companies,  and  it  affirmatively  appears  that  there  is  no 
right  of  contribution  among  them." 

The  court  overruled  the  demurrer.  The  defendants  Scruggs  &  Echols  de- 
clining to  answer  further,  final  decree  was  entered  making  the  Injunction  per- 
petual as  to  all  the  suits  on  the  policies,  and  annulling  and  declaring  void  the 
policy  issued  by  the  complainant. 

It  is  assigned  by  appellants  that  the  Circuit  Court  erred  In  overruling  each 
ground  of  demurrer,  and,  with  proper  specification,  that  the  court  erred  in  the 
final  decree. 

176  F.— 15 
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E.  W.  Godbey  and  W.  W.  Callahan,  for  appellants. 
Victor  Lamar  Smith,  Theodore  A.  Hammond,  and  Richard  W, 
Walker,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges, 

SHELBY,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
policy  issued  by  the  complainant,  and  each  policy  issued  by  the  tliree 
insurance  companies  which  are  made  defendants,  contain  this  clause: 

'*Thi8  company  shall  not  be  liable  under  this  policy  for  a  greater  proportion 
of  any  loss  on  the  described  property  or  for  loss  by  and  expense  of  removal 
from  premises  endangered  by  fire  than  the  amount  hereby  insured  shall  bear 
to  the  whole  Insurance,  whether  valid  or  not,  or  by  solvent  or  insolvent  in* 
surers,  covering  such  property." 

It  is  alleged  in  the  bill  "that  by  virtue  of  said  contracts  of  insur- 
ance each  insurer  is  interested  in  the  liability  of  the  other."  And  it 
is  urged  in  argument  here  that  "this  clause  makes  the  contracts  inter- 
dependent." Whether  the  contracts  are  interdependent,  or  separate 
and  independent,  is  an  important,  if  not  the  controlling,  question  pre- 
sented. By  the  terms  of  the  clause  quoted,  if  one  of  the  policies  was 
held  to  be  void,  it  would  in  no  way  affect  the  liability  of  the  other  in- 
surers. The  complainant's  liability  would  not  be  affected  if  all  three 
of  the  other  policies  issued  by  the  defendant  insurers  should  turn  out 
to  be  void ;  nor  would  it  be  affected  by  one  or  all  of  the  three  defend- 
ant companies  becoming  insolvent.  The  policy  issued  by  complainant 
would  be  in  no  way  affected  by  the  result  of  the  enjoined  suits  on  the 
other  three  policies.  Whether  the  companies  won  or  lost  in  these  suits 
would  not  affect  the  insurer  or  insured  so  far  as  the  policy  issued  by 
the  complainant  is  concerned. 

In  Lucas  v.  Jefferson  Insurance  Co.,  6  Cow.  (N.  Y.)  635,  the  policies 
construed  contained  this  clause : 

••In  case  of  any  other  insurance  upon  the  property  hereby  Insured,,  whether 
prior  or  subsequent  to  the  date  of  this  policy,  the  insured  shall  not,  in  case  of 
loss  or  damage,  be  entitled  to  demand  or  recover  on  this  policy  any  greater 
portion  of  the  loss  or  damage  sustained  than  the  amount  insured  shall  bear  to 
the  whole  amount  insured  on  the  said  property." 

The  court  held  that,  where  there  are  several  policies  containing  this 
clause,  they  are  all,  and  each,  liable  to  pay  the  ratable  portion  men- 
tioned in  the  clause,  though  it  happen  that  some  have  voluntarily  paid 
more  than  their  share,  and  that  there  is  no  contribution  between  pol- 
icies containing  this  clause. 

In  Hanover  Fire  Insurance  Co.  v.  Brown,  77  Md.  64,  73,  25  Atl.  989, 
27  Atl.  314,  39  Am.  St.  Rep.  386,  the  court  was  called  on  to  construe 
a  similar  clause.    The  court  said : 

"In  this  case  the  defendant  contracts  to  pay  the  proportion  of  the  loss  which, 
the  amount  insured  by  it  bears  to  the  whole  sum  insured  on  the  property  in  all 
the  policies;  and  it  is  stated  In  the  evidence  that  the  other  policies  had  sub- 
stantially the  same  stipulation.  The  contracts  are  entirely  separate  and  inde- 
pendent of  each  other." 

In  Liverpool,  London  &  Globe  Ins.  Co.  v.  Verdier,  36  Mich.  395,  398, 
Cooley,  Chief  Justice,  speaking  of  a  similar  clause  in  a  policy,  said  that 
the  plain  purpose  was  "to  protect  the  company  against  the  necessity  of 


Digitized  by  V:iOOQIC 


SCBUGOS  A   ECHOLS  V.  AMERICAN   GENT.  INS.  CO.  227 

contesting  with  the  insured  anjr  question  of  the  validity  or  invalidity  of 
other  existing  policies."  Certainly  the  effect  of  the  clause  is  to  individ- 
ualize the  risks  of  the  several  insurers,  making  their  respective  liabil- 
ities depend,  not  on  the  amount  of  insurance  that  may  be  recovered 
from  another,  nor  on  the  validity  or  solvency  of  another  policy,  but 
solely  on  the  aggregate  amount  oi  the  policies ;  the  amount  of  the  loss 
being  ascertain^. 

It  seems  to  us  to  follow  logically  and  clearly  that  rieither  policy  in 
any  way  depends  on  the  other,  but,  to  use  the  language  of  the  Mary- 
land Supreme  Court,  that  "the  contracts  are  entirely  separate  and  in- 
dependent of  each  otiier." 

It  is  true  that  the  amount  of  the  loss  must  be  ascertained  before  the 
extent  of  complainant's  liability  is  fixed.  That  being  ascertained,  no 
other  factor  is  needed  on  which  to  base  a  judgment,  except  the  aggre- 
gate amount  of  insurance  shown  by  the  several  policies.  It  is  urged 
Siat,  in  the  four  actions  on  the  separate  policies,  the  several  juries  try- 
ing the  different  cases  might  find  different  verdicts  as  to  the  value  of 
the  property  lost  by  the  fire,  and  that  this  fact  affords  ground  for  equi- 
table interference.  That  contention  must  be  looked  at  from  the  posi- 
tion of  the  complainant. 

If  the  policy  issued  by  the  complainant  was  the  only  one  involved,  no 
one  would  claim  that  it  had  the  right  to  go  into  chancery  to  have  the 
lost'  property  valued.  All  would  agree  that,  as  between  the  complain- 
ant and  Scruggs  &  Echols,  a  jury  could  value  it  in  the  suit  at  law  on 
the  policy.  Do  the  actions  at  law  on  the  other  policies  against  other 
companies  make  it  different?  Certainly  not,  if  the  appellee  cannot  be 
in  any  way  affected  by  the  suits  on  the  other  policies. 

The  appellee  is  sued  at  law  on  a  policy  for  $2,500 ;  the  other  defend- 
ant, companies  being  sued  at  law  on  other  policies  for  different  and 
smaller  sums.  If  the  juries  trying  the  cases  against  the  other  insur- 
ers should  place  too  high  a  value  on  the  property  lost,  it  would  in  no 
way  affect  the  liability  of  the  complainant  on  the  policy  which  it  issued ; 
nor  would  it  be  affected  if  the  value  was  fixed  at  too  small  a  sum.  The 
complainant  has  no  interest  whatever  in  the  question  of  the  value  fixed 
in  the  suits  against  the  other  insurers.  The  verdict  and  judgment  in 
the  other  suits  will  have  no  effect  on  the  suit  at  law  against  the  com- 
plainant. The  complainant  is  only  concerned  about  the  amount  of  the 
other  policies,  whether  valid  or  not,  and  in  the  value  of  the  property 
destroyed  by  the  fire  as  it  may  be  fixed  by  the  verdict  in  the  suit  on  the 
policy  it  issued,  and  on  that  issue  it  can  present  evidence  and  be  fully 
heard  in  the  suit  at  law.  As  it  has  no  interest  in  the  other  suits  pend- 
ing in  the  state  court,  we  see  no  reason  why  the  Circuit  Court  "should 
perpetually  enjoin  the  prosecution  of  those  suits  at  the  instance  of  the 
complainant. 

The  fact  that  juries  in  the  different  suits  may  value  the  property  de- 
stroyed at  different  sums  is  immaterial  to  the  complainant.  The  clause 
was  not  intended  to  prevent  this  possibility.  Such  variations  as  to  es- 
timated value  are  to  be  expected,  for  the  administration  of  the  law  can- 
not be  made  perfect.  The  fact  that  such  variations  may  occur  does  not 
seem  to  us  a  ground  of  equity  jurisdiction  at  the  instance  of  a  party  not 
affected  by  it.    The  complainant  is  only  interested  pecuniarily  in  the 
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value  that  may  be  placed  on  the  property  by  the  jury  in  the  suit  against 
it.  That  value  is  as  apt  to  be  correct  and  just  as  the  value  fixed  by  a 
master  in  chancery. 

The  very  question  we  are  considering  here  has  been  recently  passed 
on  by  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  That  court 
said : 

•'It  Is  asked  that  a  court  of  equity  take  Jurisdiction  of  the  case  for  the  pur- 
pose of  ascertaining  this  value,  for  the  reason  that  different  Juries  In  actions 
at  law  might  return  different  verdicts  as  to  the  value  of  this  property,  and  thus 
the  amount  to  be  paid  by  one  Insurance  company  might  be  greater  or  less  than 
that  of  some  other  company.  If  the  peculiar  and  special  duty  of  Juries  to  pass 
upon  property  values  in  matters  at  law  may  be  taken  away  and  given  to  a  chan- 
cellor, merely  because  different  Juries  may  render  different  verdicts  upon  like 
or  similar  facts,  then  trial  by  Jury  In  civil  actions  no  longer  exists.  The  idea 
of  handling  these  cases  through  a  master  in  chancery,  when  the  only  question 
at  issue  is  the  value  of  the  property  destroyed,  because  there  is  no  adequate 
remedy  at  law,  shocks  the  legal  mind."  Mechanics'  Insurance  Go.  v.  C.  A. 
Hoover  DistUUng  Co.,  173  Fed.  888.  891. 

Our  attention  is  called  to  the  case  of  Home  Insurance  Co.  v.  Vir- 
ginia-Carolina Chemical  Co.  (C.  C)  109  Fed.  681.  It  is  true  that  that 
case,  in  some  of  its  features,  seems  to  sustain  the  contentions  of  the  ap- 
pellee ;  but  there  are  expressions  in  the  opinion  which  indicate  that  the 
learned  Circuit  Court  might  have  construed  the  bill  in  that  case  as  one 
to  reform  a  policy.  That  case  was  affirmed  by  the  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit.  113  Fed.  1,  61  C.  C.  A.  21.  The  ap- 
pellate court  seemed  to  find  the  chief  equity  of  the  bill  by  viewing  it 
as  one  to  prevent  a  multiplicity  of  suits.    The  court  said : 

"The  main  object  and  purpose  of  this  bill  is  to  prevent  a  multiplicity  of  suits, 
all  involving  the  same  legal  questions,  founded  upon  similar  issues  of  fact*' 
Id.,  page  3  of  113  Fed.,  page  24  of  51  0.  C.  A. 

Without  considering  that  opinion  further,  it  seems  to  us  clear  that 
the  bill  under  consideration  in  the  instant  case  cannot  be  sustained  as 
one  to  prevent  a  multiplicity  of  suits.  There  was  only  one  suit  at  law 
pending  against  the  complainant,  and  it  was  not  threatened  with  any 
other.  The  fact  that  the  insured,  Scruggs  &  Echols,  were  required  to 
bring  several  suits — one  against  each  of  the  insurers — was  no  reason 
to  authorize  the  complainant  to  appeal  to  equity  to  prevent  a  multi- 
plicity of  suits.  Scottish  Union,  etc.,  Ins.  Co.  v.  J.  H.  Mohlman  Co. 
(C.  C.)  73  Fed.  66 ;  Thomas  v.  Council  Bluffs  Canning  Co.,  92  Fed. 
422,  34  C.  C.  A.  428 ;  Turner  v.  City  of  Mobile,  135  Ala.  73,  119,  120, 
33  South.  132.  It  does  not  rest  with  the  complainant  to  urge  as  a 
foundation  for  its  suit  that  the  defendants  may  thereby  be  saved  a  mul- 
tiplicity of  suits.  Equitable  Life  Assurance  Society  v.  Brown,  213  U. 
S.  25,  51,  29  Sup.  Ct.  404,  53  L.  Ed.  682. 

Our  attention  is  also  called  to  the  case  of  Tisdale  v.  Insurance  Com- 
pany, 84  Miss.  709,  36  South.  568,  where  the  Supreme  Court  of  Mis- 
sissippi affirmed  the  decision  of  the  court  below,  which  had  taken  juris- 
diction in  equity  on  facts  somewhat  similar  to  the  case  at  bar.  The 
question  was  not  there  given  elaborate  consideration  by  that  learned 
court,  probably  because  of  a  constitutional  provision  in  that  state  that 
no  decree  in  chancery  shall  be  reversed  on  the  ground  of  a  want  of 
jurisdiction  to  render  the  decree  from  an  error  or  mistake  as  to  wheth- 
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cr  the  cause  in  which  it  was  rendered  was  of  equity  or  common-law 
jurisdiction.  Const.  Miss.  13&0,  §  147;  Hancock  v.  Dodge,  86  Miss. 
228,  233,  37  South.  711.  See,  also,  1  High  on  Injunctions  (4th  Ed.) 
p.  80,  §  63a.  « 

Several  other  grounds  of  demurrer  to  the  bill  are  urged  on  our  at- 
tention, but  the  views  we  have  expressed  as  to  those  considered  makes 
it  unnecessary  to  decide  others. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  remand- 
ed, with  instructions  to  sustain  the  demurrer  to  the  bill,  and  for  fur- 
ther proceedings  consistent  with  the  opinion  of  this  court. 


SCOTT  V.  FABAGHEB  et  aL 

(Clrcnlt  Court  of  Appeals,  Fifth  Circuit    February  15, 1910.) 

No.  1,796. 

1.  UsuBT  (J  2*) — ^What  Law  Governs— Place  of  CoNTBAcn>— Contbact  fob 

Contingent  Benefit  Beyond  Legal  Bate  of  iNTEBEsi-. 

Defendant  lent  complainant  $15,000  to  be  used  in  the  purchase  of  a 
tract  of  land  which  complainant  expected  to  reeeU  to  a  corporation  at  a 
profit.  The  transaction  took  place  in  Texas,  and  a  note  was  there  given 
for  the  money,  payable  there,  and  at  the  same  time  a  contract  was  en- 
tered into  signed  by  both  parties  and  reciting  that  in  consideration  of  the 
loafi  complainant  agreed  to  pay  to  defendant  three-flfths  of  $10,000  profit 
realized  from  the  sale  of  the  land,  and  if  such  profit  was  not  made  to  pay 
10  per  cent  interest  on  the  loan,  and  also  to  execute  a  deed  of  trust  on 
Texas  property  to  secure  performance  of  the  entire  contract,  which  deed 
was  given.  Complainant  having  made  the  expected  profit  Executed  his 
note  to  defendant  in  New  Orleans  for  $6,000.  The  original  note  was 
paid  but  the  second  note  not  having  been  paid,  defendant  foreclosed  the 
trust  deed  and  bought  in  the  property,  whereupon  complainant  brought 
suit  to  have  the  foreclosure  and  sale  adjudged  void  and  his  title  quieted 
to  the  property  sold.  Held^  that  the  giving  of  the  $6,000  note  was  a 
part  of  the  original  transaction,  as  recognized  by  defendant  by  foreclos- 
ing the  mortgage  for  its  nonpayment ;  that  it  was  a  Texas  contract,  and 
under  Bev.  St  Tex.  1895,  art.  3104  et  seq.,  providing  that  contracts  stip- 
ulating for  a  greater  rate  of  interest  than  10  per  cent,  should  be  void 
for  the  amount  of  the  interest,  the  note  was  void  and  afforded  no  founda- 
tion for  the  foreclosure  proceedings,  which  were  also  void. 

[Bd.  Note.— For  other  cases,  eee  Usury,  Cent  Dig.  U  2-15;  Dec  Dig. 
8  2.»] 

2.  UsuBY  (§  18*)— UsuBious  CoNTBACTS— Stipulation  fob  Contingent  Bene- 

fit Beyond  Leqal^  Bate  of  Intebest. 

Where  a  lender  has  the  right  to  demand  the  repayment  of  his  loan  with 
legal  interest  in  any  event,  a  stipulation  for  a  contingent  benefit  beyond 
the  legal  rate  renders  the  contract  usurious. 

[Ed.  Note. — ^For  other  cases,  see  Usury,  Cent  Dig.  S  31 ;  Dec  Dig.  {  18. *! 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

In  Equity.  Suit  by  S.  M.  Scott  against  Lavsrrence  Fabacher  and 
others.     Decree  for  defendants,  and  complainant  j^ppeals.     Reversed. 

•For  oUier  caaei  lee  same  topic  ft  9  numbbb  in  Dec.  4k  Am.  Diss.  1907  to  date.  4k  Rep'r  IndezM 

Digitized  by  V:iOOQ IC 


230        '  176  FEDERAL  REPORTER. 
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Geo.  C.  Greer,  F.  D.  Minor,  and  W.  E.  Miller,  for  appellant 
E.  E.  Townes,  L.  A.  Carlton,  and  R.  E.  Milling,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  The  ?ippellant,  S.  M.  Scott,  in  the 
spring  of  1901,  was  a  citizen  of  the  county  of  Lyons  and  state  of  Kan- 
sas, but  was  engaged  at  Beaumont  in  the  state  of  Texas  in  dealing  in 
oil  lands  and  oth^r  oil  properties,  in  which  there  was  at  that  time  phe- 
nomenal activity  in  that  locality.  The  appellee,  Lawrence  Fabacher, 
was  then  a  citizen  of  New  Orleans  and  state  of  Louisiana.  He  testi- 
fies: 

"I  became  acquainted  with  Mr.  Scott  in  Beaumont,  Texas,  in  the  year  1901. 
I  first  became  acquainted  with  him  before  this  deal  was  entered  into  when  I 
went  to  Beaumont  with  a  committee  to  organize  the  Beaumont  Land  Company. 
I  met  Mr.  Scott  as  stated  above  in  Beaumont,  and  on  that  occasion  when  I  was 
up  there' with  a  committee  to  form  a  company  by  the  nalne  of  the  New  Orleans 
&  Beaumont  I^ud  Company.  At  that  time  Mr.  Scott  stated  that  he  had  a  deal 
on  hand  in  which  he  would  need  a  certain  amount  of  money,  and  that  he  would 
make  a  large  sum  thereby.  He  stated  that  if  he  could  get  $15,000  he  would  be 
willing  to  give  me  $6,000  profit  on  the  deal  that  was  contemplated.  I  didn't 
pay  much  attention  to  it,  and  later  on  he  telegraphed  me  that  the  deal  was  be- 
ing consimimated,  and  that  I  should  come  up  there  and  investigate.  I  after- 
wards went  up  with  Judge  Skinner,  and  also  one  T.  P.  Thompson,  and  after 
investigating  the  matter  and  finding  that  he  wanted  to  give  me  security  for  the 
$15,000  as  well  as  the  amount  that  might  be  earned  from  the  deal  that  he  wan 
then  contemplating,  I  then  entered  into  a  contract  in  writing  with  him." 

This  contract  is  evidenced  by  three  papers  signed  and  passed  at  the 
same  instant,  and,  so  far  as  necessary  to  recite  at  this  time,  are  here 
marked  "I,"  "II,"  and  "III,"  and  given  as  follows: 

••I. 

"$15,000.00.  May  10,  1901. 

"Sixty  days  after  date,  I  promise  to  pay  to  the  order  of  lAwrence  Fabacher 
fifteen  thousand  dollars  at  Beaumont  Natl.  Bank,  Beaumont,  Texas.  Value 
received.  S.  M.  Scott" 

"II. 

•'Beaumont,  Texas,  5/10/1001, 
"State  of  Texas,  County  of  JefTerson. 

"This  agreement  between  S.  M.  Scott,  of  Beaumont,  Texas,  and  Lawrence 
Fabacher,  of  New  Orleans,  La.,  witnesseth: 

"That,  whereas,  the  said  Lawrence  Fabacher  has  loaned  to  the  party  of  the 
first  part  the  sum  of  $15,000.00  for  a  period  of  sixty  (60)  days,  now  the  said 
Scott  does  hereby  agree  to  hypothecate  unto  the  said  Lawrence  Fabacher  lots* 
A,  B,  C  and  D  of  block  No.  21 ;  lots  A,  B,  O  and  D  of  block  No.  27,  and  lots  A 
and  B  of  block  No.  28,  as  designated  in  the  recorded  plat  of  the  Heflebower  and 
Scott  subdivision  of  2057/io  acres  in  the  south  half  of  the  J.  W.  Bullock  league, 
Jefferson  county,  state  of  Texas. 

"In  consideration  of  which  the  said  S.  M.  Scott  agrees  to  pay  to  the  said 
Lawrence  Fabacher  the  sum  of  three-fifths  (8/5)  of  $10,000  profit  on  a  sale  of 
150  acres  of  land  in  the  J.  S.  Johnson  survey  contracted  at  this  time  and  to  be 
transferred  to  an  oil  company  which  the  said  S*.  M.  Scott  is  at  this  time  organ- 
izing. The  said  $10,000  profit  is  to  be  divided  as  stated  above  with  the  said 
•Lawrence  Fabacher  in  consideration  of  his  loan  of  $15,000  to  the  said  S.  M. 
Scott ;  provided  that  in  any  case  if  the  organization  of  said  oil  company  should 
for  any  reason  fail  to  take  the  land  that  is  now  contracted,  then,  in  that  case, 
the  said  S.  M.  Scott  shall  pay  at  the  rate  of  10  per  cent.  Interest  to  the  said 
Lawrence  Fabacher  on  the  $15,000  in  lieu  of  the  profit  and  share  mentioned 
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above,  and  the  above  and  foregoing  property  to  be  mortgaged  or  hypothecated 
in  order  to  secure  the  payment  of  the  loan  and  the  fulfillment  of  this  entire 
agreement  by  deed  of  trust  of  general  form  of  State  of  Texas.    Said  $15,(X)0  is 
evidenced  by  a  promissory  note,  which  is  to  be  paid  according  to  its  terms. 
"Witnesses:  .  S.  M.  Scott, 

"Lawrence   Fabacher.*' 

Of  the  third  paper  it  is  not  necessary  to  recite  here  more  than  the 
following  provision : 

"IIL 
"And,  whereas,  it  Is  contemplated  that  said  S.  M.  Scott  may  hereafter  be- 
come indebted  upto  said  party  of  the  third  part  in  further  sum  or  sums,  which 
said  Indebtedness  now  accrued,  or  to  accrue  in  future,  it  is  agreed  shall  all  be 
payable  at  Beaumont,  Texas,  and  bear  interest  at  the  rate  of  10  per  cent.  i)er 
annum  from  date  of  accrual  until  paid,  by  whatever  means  the  same  shall  ac- 
crue ;  and  this  conveyance  is  made  for  the  security  and  enforcement  of  the  pay- 
ment of  the  said  present  and  future  Indebtednesa" 

The  $15,000,  for  which  the  note  was  given,  was  at  the  same  time 
furnished  to  S.  M.  Scott,  and  the  land  referred  to  which  he  wanted  to 
purchase,  was  purchased  by  him  and  sold  to  the  corporation  to  which 
he  expected  to  sell  it,  and  at  a  profit  acknowledged  by  him  to  have 
been  of  the  value  of  $10,000.  On  July  2,  1901,  the  appellee,  from 
New  Orleans,  wrote  the  appellant  at  Beaumont,  Texas,  as  follows : 

**Dear  Sir:  I  beg  to  Inform  you  that  I  have  this  day  placed  with  my  bank 
for  collection  your  note  for  $15,000.00  due  July  8th,  1901,  also  a  draft  on  you 
for  $6,000.00,  due  July  5th,  1901,  said  draft  is  in  accordance  with  our  agree- 
ment dated  May  lOtti,  1901." 

The  appellant  did  not  answer  this  demand  by  prompt  payment.  The 
next  communication  between  the  parties  shown  by  the  record  is  a 
telegram  from  the  appellant  dated  at  Philadelphia,  Pa.,  July  22d,  to 
the  appellee  at  New  Orleans,  which  says : 

"Negotiations  here  practlcaUy  completed,  delayed  by  hot  weather,  under 
circumstances  need  extension  on  ten  thousand  of  note  thirty  days,  wire  if  satis- 
factory, wUl  send  five  thousand.*' 

And  the  next  day,  July  23d,  appellant  wired  again  from  Philadel- 
phia : 

"Wire  us  name  your  New  Orleans  bank,  will  have  draft  sent  there  direct 
from  Beaumont*' 

Which  appellee  answered  by  wire : 

"Must  have  five  thousand  before  twelve  tomorrow.** 

This  $5,000  was  sent  probably  on  the  24th  of  July,  being  the  first 
payment  made  on  the  $15,000  loan. 

The  appellees,  defendants  below,  in  their  answer  to  complainant's 
bill,  averred  that  after  the  consummation  of  the  purchase  and  sale  of 
the  land  contemplated,  the  said  Scott  did,  on  July  30,  1901,  and  at 
other  times,  confess  and  agree  with  the  defendant  Fabacher,  that  he 
(Scott)  had  bought  the  land  and  sold  it  to  the  corporation  at  a  profit  of 
$10,000,  and  thereupon  executed  to  the  said  Fabacher  his  certain  prom- 
issory note  to  cover  said  $6,000,  same  being  in  the  form  of  a  note  pay- 
able to  Scott  himself  and  by  him  indorsed  and  delivered  to  Fabacher, 
which  note  is  in  words  and  figures  as  follows : 
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"$6,000.00.  New  Orleans,  July  30th,  1901. 

"Ninety  days  after  date  I  promise  to  pay  to  the  order  of  myself  six  thousand 
dollars.    Value  received.  S.  M.  Scott" 

The  appellee,  in  his  testimotiy,  says : 

**This  note  was  given  to  me  to  satlisfy  me  In  the  payment  of  six  thousand 
dollars  that  came  out  of  a  transaction  of  a  certain  tract  of  land  that  was  sold 
by  Scott  to  an  oil  company.  This  note  was  executed  in  the  office  of  the  Jadison 
Brewing  Company  in  New  Orleans  on  the  30th  day  of  July,  1901.  This  note 
was  drawn  In  my  presence  In  the  handwriting  of  Judge  Skinner,  and  was 
signed  by  Scott  and  endorsed  by  him." 

On  November  6,  1901,  the  appellee's  agent  wrote  from  New  Or- 
leans to  the  appellant  at  Beaumont,  as  follows: 

"Mr.  Fabacher  wishes  to  notify  you  that  his  bank  has  returned  to  him  your 
$6,000  (note?)  as  unpaid,  and  he  also  desires  to  call  your  attention  to  the  fact 
that  you  have  not  remitted  to  him  the  $1,000  balance  due  on  your  first  note." 

To  which  the  appellant  replied  from  Beaumont  on  the  12th,  saying : 

"I  have  Just  returned.  Will  remit  as  soon  as  draft  arrives  from  home.  Per- 
haps the  last  of  the  week." 

On  the  30th  appellee's  agent  again  wrote  appellant: 

''Mr.  Fabacher  begs  to  call  your  attention  to  the  promise  made  him  in  your 
letter  of  the  12th  Inst,  wherein  you  stated  that  you  would  probably  remit  to 
him  in  the  latter  part  of  that  week  ending  16th  Inst.  .So  far  you  have  failed  to 
keep  your  promise.  ♦  ♦  •  He  asks  an  early  settlement  of  the  amounts  due 
him  by  you.  He  expects  to  hear  from  you  by  December  2d,  in  reference  to  this 
settlement." 

And  appellant  answered  on  December  9,  1901 : 

"In  reply  to  yours  of  the  30th  ult,  I  desire  to  say  that  I  have  Just  received 
the  same  upon  my  return  from  the  north,  and  desire  you  to  say  to  Mr.  Fabacher 
that  30  days  ago,  when  I  sent  you  the  communication  that  I  did  at  that  time, 
that  the  parties  who  had  represented  me  to  have  mailed  the  draft  which  was 
to  be  sent  you  failed  to  do  so,  although  their  letter  to  me  was  positive  and  I  so 
wrote  you.  That  does  not  excuse  delay  in  the  matter  which  Mr.  Fabacher  is 
Interested  In.  I  desire  to  thank  him  for  his  disposition  In  this  matter  and  will 
undoubtedly  satisfy  him  in  the  near  future  that  this  delay  was  not  intentional 
upon  my  part,  and  that  I  will  send  him  a  draft  in  a  short  time  now  that  I 
find  that  he  has  not  received  It." 

On  January  29th,  appellant  wrote : 

"Please  find  enclosed  a  draft  for  $500.00,  which  you  will  please  aK>ly  on 
the  note  that  is  due  Mr.  Fabacher,  which  is  secured  by  a  trust  deed.  This  is 
the  last  payment  upon  that  note.  You  will  please  forward  to  me  the  note  and 
also  the  trust  deed  securing  the  note.  I  have  this  day  written  to  Mr.  SL  K. 
Skinner  requesting  him  to  see  Mr.  Fabacher  for  me." 

In  the  letter  to  Skinner  he  said : 

"I  have  no  disposition  whatever  to  see  Mr.  Fabacher  get  any  less  than  he 
claims,  but  as  you  know  I  never  looked  at  this  matter  in  the  same  light  that 
Mr.  Fabacher  has.  I  think  he  is  entirely  sincere,  but  I  very  readily  see  how  he 
can  differ  in  regard  to  the  real  meaning  of  our  contract  This  payment  that 
I  make  to-day  fully  pays  the  trust  deed,  and  I  am  ready  to  deliver  to  him  an 
order  on  EJxport  Oil  &  Pipe  Line  Company  for  his  amount  of  the  stock  that  is 
due  him,  and  I  hope  that  he  can  see  his  way  clear  to  accept  it." 

On  March  28,  1902,  appellant  wrote  from  Chicago  to  the  appellee's 
attorneys : 
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"I  cannot  reach  New  Orleans  for  a  few  days,  and  when  I  come  I  expect  to  be 
iu  position  to  settle  with  Mr.  Fabacher.  I  am  very  desirous  of  settling  this  ac- 
cording to  our  agreement  without  any  expense  of  A  lawsuit.  Of  course  I  hope 
you  can  defer  any  action  until  I  arrive  there.  I  will  reach  Beaumont  about 
Wednesday  of  next  week»  and  will  reach  New  Orleans  as  soon  as  possible  after 
that." 

There  is  in  their  correspondence  no  reference  to  usury.  More  cor- 
respondence followed,  but  resulted  in  no  settlement;  and  on  the  12th 
day  of  July,  1902,  the  trustee  in  the  trust  deed  gave  due  notice  of  the 
sale  of  the  mortgaged  premises  to  take  place  on  the  5th  of  August, 
1902,  in  front  of  the  courthouse  of  Jefferson  county,  Tex.,  between  the 
hours  of  10  o'clock  a.  m.  and  4  o'clock  p.  m.,  to  the  highest  bidder  for 
cash ;  said  property  to  be  sold  to  satisfy  said  debt  ($6,000  note),  and 
the  cost  of  sale  as  provided  in  said  instrument.  On  that  day  (5th  of 
August)  and  before  the  hour  of  sale,  appellant  brought  suit  in  the 
proper  state  court,  attacking  the  claimed  debt  and  deed  of  trust  for 
usury,  seeking  to  have  the  same  canceled,  and  to  remove  the  cloud 
from  his  property  therein  described  because  of  said  deed  of  trust ;  of 
which  due  and  timely  notice  was  given  before  and  at  the  sale.  The 
sale  proceeded  and  the  property  described  in  the  deed  of  trust  was 
adjudicated  to  Fabacher  as  the  purchaser,  and  a  formal  conveyance 
was  made  to  him  by  the  trustee.  The  suit,  which  was  begun  in  the 
state  court,  was  duly  removed  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Texas.  The  plaintiff  amended  his  plead- 
ings, the  defendants  answered,  and  the  defendant  Fabacher  (appellee) 
filed  a  cross-bill,  stating  at  large  his  case  on  the  $6,000  note,  and  pray- 
ing that  upon  a  hearing  he  have  judgment  against  the  plaintiff  fixing 
and  establishing  his  title  in  and  to  the  land  so  purchased  by  him  under 
the  deed  of  trust  as  described  in  plaintiff's  bill  as  well  as  in  the  cross- 
bill ;  that  he  have  a  writ  of  possession  for  the  land ;  that  he  be  given 
judgment  for  the  balance  due  him,  principal  and  interest,  on  the  $6,- 
000  note  hereinbefore  described,  etc.  And  such  proceedings  were 
thereafter  had  that  on  the  17th  day  of  December,  1907,  that  court  ren- 
dered judgment  denying  to  the  plaintiff  any  part  of  the  relief  prayed 
for  by  him,  and  rendered  judgment  in  favor  of  the  defendant  Fabacher 
on  his  cross-bill  for  the  amount  of  his  debt,  interest,  and  cost,  and 
quieting  his  title  to  the  land  sold  under  the  deed  of  trust  as  described 
in  the  amended  bill.     From  that  judgment  this  appeal  is  taken. 

The  assignment  of  errors  is  substantially  that  the  contract  was 
usurious;  that  the  principal  of  the  debt  was  fully  paid  before  the  ap- 
pellee undertook  to  foreclose  the  deed  of  trust;  that  the  court  erred, 
therefore,  in  denying  to  plaintiff  the  cancellation  of  the  trustee's  deed, 
and  in  refusing  to  remove  the  cloud  thereby  cast  on  the  appellant's  title 
to  the  land  mortgaged,  and  in  rendering  judgment  against  plaintiff  in 
favor  of  Fabacher  for  usurious  interest  on  the  sum  loaned,  and  in  not 
decreeing  that  the  $6,000  note,  which  was  wholly  for  usurious  interest, 
be  delivered  up  and  canceled.  The  state  of  Texas,  by  an  amendment 
to  her  Constitution  adopted  September  22,  1891  (Const,  art.  16,  §  11), 
which  is  still  in  force,  provided  that  a  rate  of  interest  greater  than  10 
per  cent,  per  annum  shall  be  deemed  usurious,  and  required  the  Legis- 
lature to  provide  appropriate  pains  and  penalties  to  prevent  the  offense 
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of  usury;  and  the  Legislature  did  promptly  provide  that  all  written 
contracts  stipulating  for  a  greater  rate  of  interest  than  10  per  cent, 
per  annum  shall  be  void  and  of  no  eflFect  for  the  amount  or  value  of  the 
interest  only;  that  the  principal  sum  of  the  contract  may  be  received 
and  recovered;  and  that  where  usurious  interest  is  received  or  col- 
lected, the  person  paying  the  sSime  may,  by  action  of  debt  within  two 
years  after  such  payment,  recover  from  the  receiver  double  the  amount 
of  interest  so  received  and  collected.  As  a  defense,  usury  must  be  set 
up  by  a  verified  plea.  Articles  3104,  3106,  3107,  Rev.  St.  Tex.  1895. 
The  courts  of  Texas  have  exercised  jealous  vigilance  in  discovering 
and  rebuking  usury  whenever  and  in  whatever  disguise  it  may  have 
been  shoAvn  to  exist.  The  learned  counselor  for  the  appellee  in  this 
case  contends  that  the  real  issue  is  not  whether  the  contract  made  on 
the  10th  day  of  May,  1901,  was  usurious,  but  whether  or  not  the  $6,- 
000  note  made  and  delivered  in  New  Orleans  on  the  30th  day  of  July, 
•1901,  is  valid  as  against  a  plea  of  usury.  This  suggestion  treats  the 
$6,000  note  as  a  new  and  separate  transaction  made  at  a  different  time 
and  in  a  different  state  where  the  Texas  law  of  usury  has  not  force. 
But  is  it  a  different  transaction?  We  have  attempted  to  recite  fully 
the  dealings  of  these  parties  with  one  another  as  represented  by  the 
writings  that  passed  between  them  not  only  on  May  10,  1901,  but  all 
along  the  track  of  their  dealings  up  to  the  attempt  to  execute  the  deed 
of  trust.  From  this  recital  of  the  evidence  it  seems  clear  to  us  that  the 
$6,000  note  does  expressly  relate  to  the  provision  of  the  deed  of  trust 
which  we  have  recited.  In  addition  to  the  language  of  the  writing 
signed  by  both  the  parties  on  May  10,  1901,  which  we  have  copied  in 
full  and  designated  as  "Part  11"  of  the  contract,  the  action  of  the  ap- 
pellees in  their  attempt  to  execute  the  deed  of  trust  to  enforce  pay- 
ment of  this  note  seems  to  unite  these  two  papers  so  vitally  that  as  to 
this  litigation  they  can  only  stand  or  fall  together.  That  paper,  signed 
by  both  parties,  to  which  we  have  just  referred,  shows  that  Fabacher 
has  loaned  Scott  the  sum  of  $15,000  for  a  period  of  60  days;  that 
Scott  agrees  to  secure  the  same  by  deed  of  trust  on  the  property  therein 
described,  and  agrees  to  pay  to  Fabacher  the  sum  of  three-fifths  of 
$10,000  profit  on  the  sale  of  150  acres  of  land  therein  mentioned ;  and 
provides  that  in  any  case,  if  he  fails  to  make  the  profit  which  he  ex- 
pects, Scott  shall  pay,  at  the  rate  of  10  per  cent,  per  annum,  interest  to 
Fabacher  on  the  $15,000  in  lieu  of  the  profit ;  and  that  the  property  to 
be  hypothecated  in  order  to  secure  the  fulfillment  of  the  loan  is  mort- 
gaged to  secure  the  fulfillment  of  the  entire  agreement ;  and  the  deed 
of  trust  shows  that  the  parties  contracted  that  tlie  indebedness  accru- 
ing on  the  10th  day  of  May,.  1901,  by  the  loan  of  the  $15,000  and 
described  as  now  accrued,  and  the  indebtedness  to  accrue  in  the  future 
under  the  contract  between  the  parties,  shall  all  be  payable  at  Beau- 
mont, Tex.,  and  bear  interest  at  the  rate  of  10  per  cent,  per  annum 
from  date  of  accrual  until  paid,  by  whatever  means  the  same  shall 
accrue.  It  would  be  difficqlt  to  show  more  plainly  than  these  provi- 
sions do  that  the  parties  were  contracting  with  regard  to  the  laws  of  the 
state  of  Texas  because  the  conventional  rate  of  interest  in  Texas  is  a 
rate  not  to  exceed  10  per  cent.,  both  parties  were  in  that  state  when  the 
contract  was  made,  and  contracted  that  it  should  be  performed  at  Beau- 


Digitized  by  V:iOOQIC 


8GOTT  V.  FABACHEB.  235 

mont,  Tex.  It  is  said  in  Browne  v.  Vredenburgh,  4  Hand  (N.  Y.) 
197,  that  when  a  lender  stipulates  for  a  contingent  benefit  beyond  the 
legal  rate  of  interest,  and  has  the' right  to  demand  the  repayment  of 
the  principal  sum  with  the  legal  interest  thereon,  in  any  event  the 
contract  is  in  violation  of  the  statute  prohibiting  usury,  and  void. 

We  are  referred  to  Scudder  v.  National  Bank,  91  U.  S.  406,  23  L. 
Ed.  246,  and  to  De  Wolf  v.  Johnson,  10  Wheat.  367,  6  L.  Ed.  343. 
The  first  of  these  cases  is  so  different  from  the  one  we  are  considering 
that  the  language  of  the  opinion  touching  on  matters  bearing  on  the 
execution,  interpretation,  and  validity  of  a  contract,  which  is  relied 
on,  can  have  no  application  here.  In  the  other  case  we  find  this  lan- 
guage: 

**The  contract  of  1817,  in  wblch  this  mortgage  originated,  was  executed  in 
Kentucky,  and  had  its  inception  in  an  intimation  from  Prentiss  of  a  design  to 
avail  himself  of  the  plea  of  usury.  Upon  this,  De  Wolf  repaired  to  Kentucky, 
and  there  ihstltuted  a  new  negotiation  with  Prentiss  personally,  having  for 
its  object  to  clear  the  contract  from  all  usurious  incidents,  and  to  take  security 
for  the  sum  loaned,  at  the  legal  rate  of  interest  of  Kentucky,  which,  as  well  as 
that  of  Rhode  Island,  is  six  per  cent  Accordingly,  all  the  instruments  of 
writing  which  appertained  to  the  old  contract  were  surrendered  mutually,  and 
a  new  mortgage  given  to  secure  the  balance  now  sued  for,  the  original  sum  hav- 
ing been  reduced,  by  large  actual  payments,  to  the  sum  for  which  this  mortgage 
was  given,  and  which  Includes  the  same  premises  conveyed  under  the  prior 
,  contract." 

From  this  language  of  the  opinion  it  appears  clear  to  us  that  the 
language  quoted  by  counsel,  viz.,  "It  is  not  very  easy  to  discover  how 
the  taint  of  Rhode  Island  usury  can  infuse  itself  into  the  veins  of  a 
Kentucky  contract,"  does  not  reach  the  contract  we  are  considering. 

We  are.  also  referred  to  Sheldon  v.  Haxtun,  91  N.  Y.  124.  In  the 
controlling  opinion  in  that  case  we  find  this  paragraph : 

"If  this  note  for  $1,000  had  been  given  in  this  state  (New  York),  even  with 
the  lawful  rate  of  interest  mentioned  therein,  in  renewal  of  or  in  substitution 
for  the  prior  usurious  note,  it  would  also  have  been  tainted  with  usury  and 
void.  A  substituted  or  renewal  note  thus  given  is  held  void  for  one  or  both  of 
these  reasons:  The  new  note  in  such  a  case  is  given  in  renewal  or  continuance 
of  the  usurious  contract,  and  is  therefore  void  for  the  same  reason  that  con- 
demns that  contract ;  or  it  is  a  new  security  for  a  usurious  debt  or  contract  and 
void  on  that  account.  But  a  usurious  contract  can  be  purged  of  the  taint  of 
usury  and  money  loaned  upon  a  usurious  contract  can  furnish  a  valid  consid- 
eration for  a  promise  to  pay  the  money  actually  loaned.  If  the  usurious  con- 
tract be  mutually  abandoned  by  the  parties,  and  the  securities  be  canceled  or 
destroyed  so  that  they  can  never  be  made  the  foundation  of  an  action,  and  the 
borrower  subsequently  makes  a  contract  to  pay  the  amount  actually  received 
by  him,  this  last  contract  will  not  be  tainted  by  the  original  usury  and  can  be 
enforced." 

Counsel,  towards  the  close  of  his  printed  brief,  asks  this  question: 
"Now  would  this  contract  be  usurious  under  the  laws  of  the  state  of 
Texas?"  and  refers  to  the  case  of  Huddleston  v.  Kempner,  1  Tex.  Civ. 
App.  211,  21  S.  W.  946.  In  this  case  it  was  shown  by  the  evidence 
that  plaintiff  used  his  capital  in  connection  with  his  businessi  in  making 
advancements  to  cotton  shippers,  and  to  pay  drafts  drawn  on  cotton, 
in  order  to  induce  shipments  of  cotton,  and  not  as  a  money  lender ;  that 
he  gave  his  personal  attention  to  his  business  as  a  cotton  factor,  and 
had  an  office,  sample  room,  several  clerks,  and  had  provided  every 
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facility  for  carrying  on  his  business.  The  evidence  showed  conclu- 
sively that  the  advancement  was  made  in  connection  with  Kempner's 
business  for  the  purpose  of  promoting  the  consignments  of  cotton  to 
him  as  a  cotton  factor  and  commission  merchant,  and  Kempner  was 
allowed  to  recover  on  the  authority  of  Mills  v.  Johnston,  23  Tex.  309- 
324. 
In  Mills  v.  Johnston,  we  find  the  opinion  opens  with  this  paragraph : 

*'The  commission  baslness  Is  the  creature  of  agriculture  and  commerce,  and 
has  grown  up  in  all  the  great  centers  of  trade  throughout  the  United  States. 
■The  commission  merchant  finds  his  proper  and  necessary  place  between  the 
farmer  or  planter,  who  tills  the  soil  and  produces  crops,  and  those  by  whom 
the  productions  of  the  earth  are  manufactured  or  consumed.  To  state  that 
this  kind  of  business  is  necessary  to  agriculture  and  commerce,  is  at  the  same 
time  to  state  that  the  laws  of  the  country  ejrtend  their  protection  to  it.  The 
most  enlightened  courts  of  the  Union  have  adjudged  that  the  commission  busi- 
ness is  a  lawful  business,  and  that  the  commission  merchant  is  as  much  entitled 
to  a  reasonable  compensation  for  services  that  he  may  render  to  those  with 
whom  he  transacts  business,  as  any  other  person  is  entitled  to  be  paid  for  any 
other  service.  Embarrassing  questions,  growing  out  of  the  local  usages  of  com- 
mission merchants,  have  sometimes  been  presented  to  the  courts.  But  these 
questions  are  aU  solved  by  the  application  of  a  few  plain  and  intelligible 
principles.  The  question  whether  or  not  a  commission  merchant  is  entitled  to 
charge  a  certain  commission  in  a  given  case,  is  answered  by  ascertaining 
whether  or  not  the  commission  charged  is  a  fair  and  reasonable  compensation 
for  a  service  rendered.  If  it  be  fair  and  reasonable,  then  it  may  be  charged 
and  recovered  by  law.  If  it  be  unreasonable  or  exorbitant,  then.  In  the  absence  * 
of  such  a  special  contract  as  would  preclude  inquiry  into  its  fairness  and  rea- 
sonableness, it  cannot  be  recovered  by  law.  Again,  if  the  name  of  commission 
be  used  as  a  disguise  for  some  other  thing,  which  the  law  does  not  permit,  the 
courts  will  have  no  regard  for  the  mere  name,  but  will  strip  the  unlawful  thing 
of  its  borrowed  name,  and  condemn  it  by  its  true  name." 

It  seems  clear  to  us  that  Fabacher  can  get  no  help  from  either  of 
these  cases. 

We  have  examined  to  some  extent  all  of  the  cases  cited  in  the  very 
able  brief  of  counsel,  but  decline  to  review  them  further,  because,  in 
the  view  we  have  taken  of  the  facts  of  the  case  we  are  passing  oil,  they 
do  not  apply. 

We  conclude  that  the  original  sum  loaned  having  been  paid  before 
any  action  was  taken  under  the  deed  of  trust,  and  the  other  indebted- 
ness claimed  by  the  appellee  being  wholly  for  usurious  interest,  the 
deed  of  trust  was  satisfied,  and  the  sale  made  by  the  trustee  on  the  5th 
of  August,  1902,  was  void,  and  the  deed  executed  by  him  to  the  pur- 
chaser was  void,  and  the  $6,000  note  was  void,  and  the  Circuit  Court 
erred  in  not  so  finding  and  decreeing.  Therefore  the  decree  of  that 
court  is  hereby  reversed  in  all  respects,  and  a  proper  decree  will  be  here 
and  now  rendered  canceling  the  deed  executed  by  Skinner,  trustee,  to 
Fabacher,  and  removing  the  cloud  thereby  cast  on  appellant's  tide  to 
the  land  mortgaged,  and  canceling  and  declaring  null  and  void  the 
$6,000  note. 

And  it  is  so  ordered. 
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CHICAGO  GBEAT  WESTERN  RT.  CO.  T.  MINNEAPOLIS,  ST.  P.  A 
S.  &  M.  RY.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  21, 1910.) 

No.  8,085. 

(SyUahut  hy  the  Court.) 

1  Neoligencv  (§  1*)— Natubb  and  Elements— Test. 

An  act  or  omission  may  be  in  itself  clearly  negligent,  or  clearly  free  of 
negligence,  so  that  no  evidence  can  change  its  character. 

But  if  its  character  is  doubtful  the  best  test  of  actionable  negligence, 
where  available,  is  the  degree  of  care  which  persons  of  ordinary  intelli- 
gence and  prudence  commonly  exercise  in  the  same  circumstances.  If  the 
care  exercised  in  such  a  case  rises  to  or  above  that  standard,  there  is  no 
actionable  negligence;  if  it  falls  below  that  standard,  there  is  such  neg- 
ligence. 

[EkL  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  |  1;   Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases,  voL  5,  ppi  4743-4763; 
vol.  a  K)^  772&-7731.] 

%  Nbolioence  (i  124*)— Evidence— Pbactioe  of  Obdinabilt  Pbudent  Peb- 

SONS.  • 

In  the  case  of  a  doubtful  act,  the  evidence  of  the  ordinary  practice  and 
of  the  usual  custom,  if  any,  of  ordinarily  prudent  and  intelligent  persons 
in  the  performance  under  the  same  or  like  circumstances  of  the  same  or 
like  acts,  is  ordinarily  competent  upon  the  issue  of  negligence  in  the  per- 
formance or  omission  of  the  act 

[Ed.  Note.— For  other  cases,  see  Negligence,  Dec.  IMg.  |  124.*] 

8.  Bailboads  (I  240*) — Statutobt  Reottultions— ''Junction"— Obossino. 
Section  2033,  Rev.  Laws  Minn.  1905,  which  requires  railroad  companies 
to  stop  their  trains  before  reaching  junctions  with  or  crossings  by  rail- 
roads, imposes  no  duty  upon  them  to  stop  such  trains  before  reaching 
connections  of  their  own  tracks  with  double  tracks  and  connections  of 
such  tracks  with  side  tracks  which  are  all  parts  of  one  line  of  railroad, 
directed  by  the  same  management  or  controlled  by  the  same  operator. 
Such  connections  are  not  "junctions*'  within  the  meaning  of  this  statute. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Dec.  Dig.  |  240.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3872,  3873.] 

4  RAlLBOADS  (S  287*)-*Statutobt  Reottuitions— Crossings. 

This  statute  imposes  no  duty  on  a  railroad  company  in  favor  of  those 
Injured  in  a  head-end  collision  between  trains  upon  the  same  line  of  rail- 
road who  suffered  neither  danger  nor  injury  from  crossing  trains,  and 
such  parties  can  maintain  no  action  against  It  on  the  ground  that  the 
trains  which  collided  did  not  stop  at  some  crossing.' 

[Ed.  Note.— For  other  cases,  see  Railroads,  Dea  Dig.  |  287.*] 

B.  Appeal  and  Ebbob  (i  1008*) — ^Review— Findings  bt  Coubt. 

A  trial  and  finding  by  a  court  without  a  jury  in  an  action  at  law  ts 
reviewable  to  the  same  extent  and  by  the  same  procedure  and  not  other- 
wise as  a  trial  and  verdict  by  a  jury,  with  the  single  exception  that  when 
the  finding  Is  special  the  question,  whether  or  not  the  facts  found  sustain 
the  judgment,  is  open  to  consideration  in  the  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  11  393(^ 
8969;  Dec.  Dig.  i  lOOa*] 
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6.  Appeal  and  Ebbob  (§  1010*) — Railboads  (f  297*)— Collision—Evidence— 
Sufficiency  op  Evidence  Not  Reviewable. 

On  a  motiou  for  Judgtoent  at  the  close  of  a  trial  of  an  action  at  law  by 
tbe  court,  the  only  question  reviewable  Is  the  question  of  law:  Was  there 
any  substantial  evidence  to  sustain  the  finding  of  the  court?  The  ques- 
tion of  fact  whether  or  not  the  finding  is  supported  by  the  weight  of  the 
evidence,  or  by  sufficient  evidence,  is  not  open  to  consideration  In  the  ap- 
pellate court 

There  was  substantial  evidence  In  this  case  that  the  plaintiff  was  not 
guilty  of  negligence  which  directly  contributed  to  cause  the  accident,  andl 
a  motion  to  dismiss  the  action  upon  the  ground  that  It  was  was  properly 
denied. 

FEd.  Note.^-For  other  cases,  see  Appeal  and  Error,  Cent.  Dig,  SI  397^ 
3982;   Dec.  Dig.  §  1010;*   Railroads,  Dec.  Dig.  §  297.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

Action  between  the  Chicago  Great  Western  Railviray  Company 
against  the  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  Com- 
pany. From  the  judgment  the  Chicago  Great  Western  Railway  Com- 
pany brings  error.    Affirmed. 

H.  Loomis  (A.  G.  Briggs,  on  the  brief),  for  plaintiff  in  error. 
Alfred  H.  Bright,  for  defendant  in  error. 

Before  SANBORN,  Circuit  judge,  and  RINER  and  WILLIAM 
H.  MUNGER,  District  Judges. 

SANBORN,  Circuit  Judge.  On  October  1,  1905,  in  the  railroad 
yards  at  St.  Paul  and  on  a  single  track  of  the  Northern  Pacific  Railway 
Company  about  450  feet  long,  which  both  parties  were  entitled  to  use, 
and  over  which  the  passenger  train  of  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  Company  going  north  to  Minneapolis  had 
the  right  of  way,  there  was  a  collision  between  that  train  and  a  stock 
train  of  the  Chicago  Great  Western  Railway  Company  which  was  com- 
ing south  toward  South  St.  Paul.  Thereupon  the  companies  entered 
into  a  written  agreement  that  the  question  of  liability  for  the  collision 
and  for  all  losses  and  expenses  growing  out  of  it  should  be  settled  by 
an  action  in  the  court  below  which  should  be  tried  by  Judge  Charles  F. 
Amidon  without  a  jury.  The  action  was  brought,  it  was  tried  by  Judge 
Amidon,  who  made  a  special  finding  of  facts  the  legal  effect  of  which 
was  that  the  Great  Western  Company  alone  was  guilty  of  negligence 
which  caused  the  collision,  that  the  "Soo"  Company  was  guilty  of  no 
negligence  which  contributed  to  cause  it,  and  that  the  former  com- 
pany was  liable  for  the  losses  and  expenses  which  resulted  from  it. 
The  judgment  against  the  Great  Western  Company  founded  upon  this 
finding  is  questioned  by  this  writ  of  error. 

The  first  specification  of  error  is  that  the  court  permitted  the  wit- 
ness McGuire  to  answer  the  following  question: 

**Q.  What  was  the  fact  as  to  how  the  Chicago  Great  Western  passenger 
trains  were  handled  out  of  the  Union  Depot  for  the  period  of  your  service 
prior  to  this  accident,  as  compared  with  the  way  the  'Soo*  trains  were  han- 
dled this  morning? 

"(That  Is  objected  to  as  immaterial.) 

"A.  The  Great  Western  the  same  as  the  'Soo'  line.** 

•For  other  caiei  see  samd  topic  JS  S  itijmbbr  In  Dec.  ft  Am.  Digi.  1907  to  date,  ift  Rep*r  Indexes 
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Third  street  in  St.  Paul  runs  east  and  west,  and  the  Union  Depot  is 
some  distance  south  of  it.  The  "Soo"  train  was  going  from  the  Union 
Depot  to  Minneapolis.  It  ran  east  on  the  southerly  one  of  the  double 
tracks  of  the  Depot  Company  assigned  to  this  service  in  a  straight  line 
about  1,000  feet  and  then  along  a  curve  to  the  north  to  a  point  about 
100  feet  south  of  a  viaduct  over  the  railroad  tracks  where  .the  double 
track  of  the  Depot  Company  connected  with  a  single  track  of  the 
Northern  Pacific  Company  which  ran  north  about  450  feet  upon  an 
ascending  grade  of  1.6  per  cent,  under  the  viaduct,  across  a  single 
track  of  the  Burlington  Railroad  Company  which  lay  just  north  of  the 
viaduct  to  a  connection  with  the  double  tracks  of  the  Northern  Pacific 
Company  which  extended  to  Minneapolis.  The  *'Soo"  train  was  a 
heavy  passenger  train  which  had  the  right  of  way  up  this  grade  over 
the  single  track  of  the  Northern  Pacific  Company,  and  it  proceeded 
north  until  its  engine  entered  upon  the  easterly  one  of  the  double  tracks 
of  the  Northern  Pacific  Company,  when  a  stock  train  of  the  Great 
Western  Company  which  was  coming  south  on  the  westerly  one. of 
these  double  tracks,  ran  into  the  "Soo"  train.  The  rule  of  operation 
was  that  north-bound  trains  should  go  up  the  hill  upon  the  east  and 
south-bound  trains  should  come  down  the  hill  on  the  west  one  of  the 
double  tracks  of  the  Northern  Pacific  Company,  and  that  all  trains 
coming  down  on  the  west  track  should  stop  and  wait  until  they  re- 
ceived a  signal  from  the  switchman  who  was  stationed  at  the  north 
end  of  the  single  track  before  they  entered  upon  that  track.  But  the 
operators  of  the  Great  Western  train,  by  their  negligence,  had  lost 
control  of  it  so  that  it  did  not  stop  until  it  ran  upon  the  single  track 
and  into  the  side  of  the  "Soo"  train  as  it  was  passing  to  the  double 
track.  McGuire  was  the  switchman  stationed  at  the  south  end  of 
the  single  track  where  it  connected  with  the  double  track  of  the  De- 
pot Company.  He  testified  that  during  the  two  years  he  had  been 
employed  there  the  trains  of  the  Wisconsin  Central,  Minneapolis  & 
St.  Louis,  Great  Western,  the  "Soo,"  and  the  Northern  Pacific  Com- 
panies were  operated  over  the  same  track  that  this  "Soo"  train  passed 
over  on  thie  occasion  of  the  collision;  that  there  was  a  uniform  cus- 
tom of  handling  the  passenger  trains  coming  out  of  the  Union  De- 
pot over  these  tracks ;  fhat  they  were  handled  by  hand  signals ;  that 
there  was  another  switchman  stationed  between  him  and  the  depot 
who,  when  a  train  was  ready  to  pull  out  over  this  Northern  Pacific 
track,  gave  him  a  signal  to  that  effect ;  ^  that  he  then  examined  the 
Burlington  ^track  and  crossing,  the  situation  at  Third  street,  and  the 
switches  at  both  ends  of  the  single  track  to  see  that  the  crossing  was 
free  and  the  switches  were  properly  set  for  the  train  to  pass  over  the 
single  track  upon  the  easterly  one  of  the  double  tracks  of  the  Northern 
Pacific  at  its  north  end  and  then  signaled  back  to  the  switchman  be- 
tween him  and  the  depot  to  let  the  train  come,  and  that  as  the  engineer 
pulled  up  past  that  switchman  he  gave  him  a  signal  to  come  on.  He 
testified  that  on  the  occasion  of  the  collision  this  course  was  pursued., 
and  he  gave  to  the  engineer  of  that  train  the  signal  to  come  on  through 
his  fireman,  that  ordinarily  or  frequently  the  firemen  on  trains  of  this 
character  started  to  make  their  fires  in  the  engines  after  this  last  signal 
was  given,  and  that  the  firemen  on  the  heavy  passenger  trains  of  the 
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Great  Western  Company  pursued  that  course.  It  was  in  this  state  of 
the  case  and  after  this  testimony  had  been  received  that  the  court  ad- 
mitted the  answer  to  the  question  of  which  complaint  is  here  made. 

The  question  whether  or  not  the  "Soo"  Company  was  guilty  of  neg- 
ligence which  directly  contributed  to  the  injury  was  an  important  issue 
in  this  case.  There  are  cases  in  which  an  act  or  omission  is  in  itself 
so  clearly  negligent  that  the  fact  that  other  persons  in  the  same  or  like 
circumstances  have  been  guilty  of  a  similar  act  or  omission  is  insuffi- 
cient to  modify  its  character  or  its  effect.  Dawson  v.  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.,  62  C.  C.  A.  286,  288,  114  Fed.  870,  872;  Gil- 
bert V.  Burlington,  etc.,  Ry.  Co.,  128  Fed.  629,  534,  63  C.  C.  A.  27,  32. 
The  act  or  omission  of  the  "Soo"  Company  in  this  case,  however,  did 
not  appear  at  the  time  this  evidence  was  challenged  to  be  of  that  char- 
acter, and,  where  the  nature  of  the  act  or  omission  is  doubtful,  the  best 
test  of  actionable  negligence,  where  available,  is  the  degree  of  care 
which  persons  of  ordinarjr  intelligence  and  prudence  commonly  exer- 
cise under  the  same  or  like  circumstances.  If  the  care  exercised  in  such 
a  case  rises  to  or  above  that  standard,  there  is  no  such  negligence,  if 
it  falls  below  it  there  is.  The  legal  presumption  was  that  the  servants 
of  the  Great  Western  Company  who  had  been  operating  its  passenger 
trains  upon  the  tracks  leading  out  of  St.  Paul  which  were  used  by  the 
"Soo"  Company  on  the  day  of  the  accident  were  men  of  ordinary  in- 
telligence and  prudence,  and  hence  the  fact  that  it  had  been  their  uni- 
form practice  to  handle  their  trains  under  like  circumstances  in  the 
same  way  that  the  "Soo"  Company  operated  this  train  on  that  occasion 
was  both  competent  and  material  evidence  that  it  conducted  it  with 
reasonable  care.  Lake  v.  Shenango  Furnace  Company,  160  Fed.  887, 
895,  88  C.  C.  A.  69,  77. 

The  second  complaint  is  that  the  court  permitted  McGuire  to  testify 
that  those  operating  the  Great  Western  passenger  trains  and  other 
passenger  trains  over  this  single  Northern  Pacific  track  had  not  been 
and  were  not  in  the  habit  of  stopping  for  the  crossing  of  the  Burling- 
ton track  which  lay  just  north  of  Third  street  as  they  ran  up  the  grade 
unless  there  was  something  extraordinary,  unless  they  were  stopped. 
There  was- a  statute  of  the  state  of  Minnesota  which  required  every 
company  operating  a  railroad  to  cause  its  trains  to  come  to  a  full  stop 
not  less  than  10  nor  more  than  60  rods  before  they  reached  any  rail- 
road junction  or  crossing  at  grade  (Rev.  Laws  Minn.  1905,  §  2033), 
and  counsel  contend  that  the  admission  of  this  evidence  was  erroneous 
because  the  violation  of  the  statute  was  negligence  per  se,  so  that  evi- 
dence of  reasonable  care  in  its  violation  was  immaterial,  and  because 
testimony  of  the  habit  or  custom  of  operating  trains  over  these  tracks 
was  generally  inadmissible. 

But  this  statute  was  inapplicable  to  the  case  here  presented  and  im- 
posed no  duty  to  the  Great  Western  Company  or  to  the  operators  of 
its  stock  train  upon  the  "Soo"  Company,  or  upon  the  crew  upon  its 
passenger  train.  The  connection  of  the  double  track  of  the  Great 
Northern  Company  with  the  north  end  of  its  single  track  was  no  "junc- 
tion" within  the  meaning  of  this  law.  The  junction  to  which  this  stat- 
ute refers  and  to  which  it  is  limited  is  a  junction  of  two  or  more  rail- 
roads owned  by  different  proprietors,  or  a  junction  of  two  or  more 
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main  lines,  or  of  a  main  linie  and  a  branch  line  of  the  same  company 
with  each  other.  The  Legislature  never  intended  to  apply  it  to,  and  it 
has  no  application  to,  every  connection  upon  a  continuous  line  of  rail- 
road in  a  single  direction  of  its  single  track  with  its  double  tracks,  or 
of  those  tracks  with  its  side  tracks,  when  all  are  directed  by  the  same 
management  and  controlled  by  the  same  operator.  United  States  v. 
Oregon  &  California  Railway  Co.,  164  U.  S.  526,  540,  17  Sup.  Ct.  165, 
41  L.  Ed.  541. 

It  is  neither  decided  nor  admitted  that  this  statute  imposes  any  duty 
upon  a  railroad  company  to  stop  its  engines  or  trains  at  every  cross- 
ing of  another  railroad  in  the  yards  of  railroad  companies  where 
switchmen  or  flagmen  are  stationed  to  notify  enginemen  of  danger  and 
of  safety  in  making  such  crossings  and  where  trains  are  handled  by 
the  signals  of  such  switchmen  or  flagmen.  But  for  the  purposes  of  this 
case  let  it  be  conceded  that  this  statute  applied  to  the  Burlington  cross- 
ing, and  that  it  was  negligence  per  se  for  the  *'Soo"  Company  to  cross 
the  track  of  that  company  without  stopping.  "Negligence"  is  a  breach 
of  a  duty.  Those  only  to  whom  that  duty  is  due  and  who  have  sus- 
tained injuries  of  the  character  its  discharge  was  designed  to  prevent 
can  maintain  actions  upon  it.  This  statute  imposed  no  duty  to  stop  at 
this  crossing  in  favor  of  all  the  world  upon  the  *'Soo"  Company,  nor 
in  favor  of  any  party  for  whose  protection  it  was  not  enacted.  Now  it 
was  passed  to  protect  those  riding  upon  railroad  trains  from  injuries 
resulting  from  collisions  with  crossing  trains.  To  parties  thus  injured, 
and  to  those  in  danger  of  injury  so  caused,  and  to  them  alone,  the 
"Soo"  Company  owed  the  duty  to  stop  before  crossing  the  Burlington 
track,  But  it  did  not  owe  this  duty  to  the  Great  Western  Company,  or 
to  its  operators  on  the  stock  train,  or  to  any  of  the  thousands  of  per- 
sons who  were  riding  upon  the  line  of  the  Northern  Pacific  Railroad 
between  St.  Paul  and  the  Pacific  coast,  but  were  not  crossing  nor  in- 
tending to  cross  this  Burlington  railroad.  It  is  said  that  it  owed  this 
duty  to  its  own  passengers.  Let  the  proposition  be  conceded.  It  owed 
this  duty  to  its  passengers  to  prevdit  injuries  to  them  by  a  collision 
with  crossing  trains.  It  did  not  owe  any  such  duty  to  them  to  protect 
them  from  collisions  with  trains  which  were  not  crossing  the  Northern 
Pacific  Railroad,  and  the  injury  sustained  in  this  case  did  not  arise 
from  such  a  crossing  train.  The  incidental  fact  that  the  "Soo"  train 
reached  the  north  end  of  the  Northern  Pacific  single  track  a  few  sec- 
onds earlier  than  it  would  have  arrived  if  it  had  stopped  for  the  Bur- 
lington crossing  is  too  remote  and  inconsequential  to  make  its  failure 
to  stop  there  a  cause  directly  contributing  to  the  actual  collision  with  a 
train  coming  from  the  north.  Every  collision  of  a  through  train  with 
persons,  trains,  and  animals,  on  its  way  from  St.  Paul  to  the  Pacific 
Coast  over  the  connected  rails  of  the  Northern  Pacific  Company  cer- 
tainly could  not  be  attributed  lawfully  to  the  fact  that  it  failed  to  stop 
at  some  crossing  in  St.  Paul  on  the  ground  that,  if  it  had  done  so,  it 
would  not  have  arrived  at  the  points  of  collision  at  the  times  when  they 
occurred.  And  the  failure  of  the  "Soo"  train  to  stop  at  the  Burlington 
crossing  in  this  cise  cannot  be  more  reasonably  held  to  be  one  of  the 
direct  causes  of  this  accident.  The  statute  invoked  therefore  was  ir- 
relevant to  the  issues  in  this  case,  it  did  not  render  evidence  of  the  rea- 
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sonable  care  of  the  enginemen  of  the  "Soo"  G)mpany  inadmissible,  and 
it  must  be  laid  aside. 

Was  the  evidence  of  the  habit  or  custom  of  the  operators  of  similar 
Great  Western  trains  over  the  same  tracks  under  like  circumstances 
competent  testimony  upon  the  issue  of  the  reasonable  care  of  the  oper- 
ators of  the  "Soo"  train?  The  presumption  was,  as  has  already  been 
said,  that  these  operators  were  of  ordinary  intelligence  and  prudence. 
The  best  test  of  reasonable  care  in  a  given  case  is  evidence  of  the  de- 
gree of  care  which  such  persons  commonly  exercise  under  similar  cir- 
cumstances where  such  evidence  is  available.  Hence,  upon  the  question 
of  negligence  or  none,  evidence  of  the  ordinary  practice  and  of  the  uni- 
form custom,  if  any,  of  such  persons  in  the  performance  under  similar 
circumstances  of  acts  like  those  which  are  alleged  to  have  been  done 
negligently,  is  generally  competent  evidence,  because  it  presents  to  the 
jury  a  correct  standard  for  the  determination  of  the  issue.  Lake  v. 
Shenango  Furnace  Company,  160  Fed.  887,  895,  88  C.  C.  A.  69,  77 ; 
Grand  Trunk  Railway  Co.  v.  Ives,  144  U.  S.  408,  416,  417,  12  Sup. 
Ct.  679,  36  L.  Ed.  485;  Union  Pacific  Ry.  Co.  v.  Daniels,  152  U.  S. 
684,  691, 14  Sup.  Ct.  756,  38  L.  Ed.  697 ;  Washington,  etc.,  Ry.  Co.  v. 
McDade,  135  U.  S.  554,  569,  10  Sup.  Ct.  1044,  34  L.  Ed.  235 ;  Texas 
&  Pacific  R.  Co.  V.  Barrett,  166  U.  S.  617,  619,  620,  17  Sup.  Ct.  707, 
41  L.  Ed.  1136;  Choctaw,  etc.,  R.  Co.  v.  McDade,  191  U.  S.  64,  67, 
24  Sup.  Ct.  24,  48  L.  Ed.  ft6 ;  Charnock  v.  Texas  &  Pacific  R.  Co.,  194 
U.  S.  432,  437,  24  Sup.  Ct.  671,  48  L.  Ed.  1057 ;  Chicago  Great  West- 
ern Railway  Co.  y.  Egan,  86  C.  C.  A.  230,  159  Fed.  40.  There  was  no 
error  in  the  admission  of  the  testimony  relative  to  the  habit,  the  prac- 
tice, or  the  custom  of  the  Great  Western  operators  while  taking  like 
trains  under  similar  circumstances  over  the  tracks  here  used  by  the 
"Soo"  Company. 

A  single  question  remains.  It  is  assigned  as  error  that  the  court  be- 
low denied  the  motion  of  the  defendant  at  the  close  of  the  trial  to  dis- 
miss the  action  on  the  ground  th|it  the  evidence  conclusively  proved 
that  the  plaintiff  was  guilty  of  negligence  which  directly  contributed  to 
cause  the  collision  and  the  losses.  The  question  which  this  specifica- 
tion presents  is  not  the  issue  of  fact  whether  or  not  the  finding  of  the 
court  below  that  the  "Soo"  Company  was  not  thus  guilty  was  sustained 
by  a  fair  preponderance  of  the  evidence.  It  is  this  question  of  law : 
Was  there  conclusive  proof  that  the  "Soo"  Company  was  guiltjr  of 
causal  negligence,  and  no  substantial  evidence  that  it  was  not  so  guilty, 
so  that  no  issue  of  fact  regarding  this  matter  remained  for  determina- 
tion? When  an  action  at  law  has  been  tried  by  the  court  without  a 
jury,  its  findings  may  not  be  reversed  for  any  error  of  fact.  Rev.  St. 
U.  S.  §§  649,  700,  1011  (U.  S.  Comp.  St.  1901,  pp.  525,  570,  715);  Hall 
V.  Houghton  &  Upp  Mercantile  Co.,  60  Fed.  350,  8  C.  C.  A.  661.  A 
finding  of  a  court  without  a  jury  in  an  action  at  law  has  the  same  eflfect 
and  is  reviewable  to  the  same  extent  and  by  the  same  course  of  proce- 
dure as  the  verdict  of  a  jury,  with  the  single  exception  that  when  the 
finding  is  special  the  question  whether  or  not  the  facts  found  sustain 
the  judgment  is  open  to  determination  by  the  appellate  court.  United 
States  Fidelity  &  G.  Co.  v.  Board  of  Com'rs,  145  Fed.  144,  150,  151, 
76  C.  C.  A.  114,  and  cases  there  cited;   Hall  v.  Western  Union  Tele- 
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graph  Co.,  162  Fed.  657,  660,  89  C.  C.  A.  449 ;  Hill  v.  Walker,  167  Fed. 
241,  256,  92  C.  C.  A.  633. 

The  evidence  which  conditions  the  issue  thus  presented  consists  of 
the  testimony  of  more  than  a  dozen  witnesses,  and  no  |^OQd  purpose 
would  be  served  by  a  recital  of  it  here.  There  was,  it  is  true,  testi- 
mony which,  if  it  stood  alone,  would  have  sustained  a  finding  of  a 
failure  of  the  fireman  upon  the  "Soo"  engine  to  exercise  reasonable 
care  to  look  out  for  signals  and  obstructions  as  he  passed  up  the  single 
track  of  the  Northern  Pacific  Company*.  6ut  there  was  also  substantial 
evidence  of  these  facts :  There  was  a  single  track  of  the  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Railroad  Company  which  crossed  the 
double  tracks  of  the  Union  Depot  Company  south  of  Third  street,  and 
there  was  an  Omaha  stopboard  by  the  side  of  this  double  track  about 
700  feet  southwest  of  the  Third  street  viaduct  at  the  point  where  the 
double  tracks  leading  from  the  Union  Depot  began  to  curve  from  east 
to  north.  From  that  point  to  a  point  very  near  the  passageway  under 
the  Third  street  viaduct  the  view  of  the  engineer  of  the  "Soo"  train  to 
the  north  was  completely  cut  off  by  the  embankment  which  supported 
Third  street.  There  was  a  point  just  before  his  engine  went  under  the 
viaduct  where  he  could  have  seen  to  the  north  through  that  passage- 
way; but  as  the  engine  passed  under  the  bridge  the  smoke  from,  it 
circled  down  and  obscured  his  vision,  and  thereafter  his  view  of  the 
approaching  Great  Western  train  and  of  other  objects  to  the  north- 
west was  obstructed  by  the  boiler  and  the  front  end  of  the  engine  so 
that  his  opportunity  to  see  that  train  and  the  situation  in  front  of  him 
north  of  Third  street  was  practically  open  to  him  for  an  instant  only, 
just  before  he  passed  beneath  the  viaduct.  It  is  clear  from  the  evi- 
dence here  that  no  court  could  hold  as  a  matter  of  law  that  the  engineer 
was  cgnclusively  proved  to  have  been  guilty  of  causal  negligence.  The 
fireman  could  have  seen  the  Great  Western  train  as  he  approached  it 
trom  a  point  near  Third  street  and  could  have  also  seen  the  stop  sig- 
nals which  the  evidence  shows  Maloney,  the  switchman  at  the  north 
end  of  the  single  track,  was  giving,  if  he  had  been  looking  out  of  his 
side  of  the  engine.  But  it  was  the  custom  to  run  these  trains  over  this 
single  track  upon  the  signals  of  the  stationary  switchman.  McGuire 
had  examined  and  seen  that  the  switches  at  both  ends  of  the  single 
track  were  lined  up  for  the  passage  of  this  train  onto  the  double  track 
of  the  Northern  Pacific  Company,  and  his  signal  to  come  on  which 
these  enginemen  had  received  was  authoritative  notice  to  them  that 
these  tracks  were  ready  for  them  and -free  from  obstruction  so  that 
their  train  could  pass  safely  over  the  single  track.  The  fireman  had  re- 
ceived this  signal  at  the  Omaha  stopboard  700  feet  from  the  Third 
street  bridge,  and  had  given  it  to  his  engineer  who  drove  his  engine 
around  the  curve  and  up  the  hill.  It  was  necessary  and  customary  for 
the  fireman  on  an  engine  drawing  a  heavy  passenger  train  like  that  of 
the  "Soo"  Company  around  this  curve  and  up  this  grade  to  get  down 
from  his  seat  in  the  engine,  and  feed,  tend,  and  promote  his  fire  imme- 
diately after  the  train  started  from  the  Omaha  stopboard,  so  that  steam 
sufficient  might  be  produced  to  enable  the  engine  to  take  the  train  up 
the  hill.  While  he  was  discharging  this  necessary  duty,  he  could  not 
look  out  in  front  of  the  engine.    As  soon  as  the  train  started  around  the 
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curve,  this  fireman  got  down  from  his  position  in  the  cab,  fed  and  tend- 
ed his  fire  until  the  engine  was  about  entering  upon  the  double  track  at 
the  north  end  of  the  single  track,  when  his  attention  was  first  called 
by  a  visiting  engineer,  who  was  ridings  on  the  engine  to  learn  the  road, 
to  the  fact  that  the  Great  Western  tram  was  coming  down  the  west  one 
of  the  double  tracks  and  was  not  likely  to  stop,  and  it  was  then  too  late 
for  the  engineer  of  the  "Soo"  Company  to  avoid  the  collision.  There 
was  evidence  on  the  other  hand,  that  other  firemen  had  completed  their 
necessary  firing  and  had  been  able  to  get  up  into  the  cab  where  they 
could  look  ahead  by  the  time  they  arrived  at  Third  street.  But  there 
was  also  evidence  that  the  time  and  work  required  here  varied  with  the 
weight  of  the  trains  and  the  condition  of  the  fires  in  the  engines,  and 
the  fireman  upon  this  engine  testified  that  he  was  engaged  in  attending 
to  his  fire  until  it  was  too  late  to  avoid  the  collision. 

It  is  only  when  the  evidence  upon  the  issue  of  negligence  or  of  con- 
tributory negligence  is  so  clear  and  conclusive  that  a  finding  but  one 
way  can  be  sustained  upon  it,  that  the  question  in  issue  becomes  one  of 
law  and  the  duty  devolves  upon  the  court  to  effectuate  that  conclusion 
without  weighing  the  evidence  upon  the  issue.  This  case  was  tried  by 
the  judge  whom  the  parties  selected  and  whom  they  agreed  should  try 
it  before  the  action  was  commenced.  He  saw  and  heard  the  witnesses 
and  decided,  upon  consideration  of  the  weight  of  all  the  evidence,  that 
the  enginemen  of  the  "Soo"  Company  were  not  guilty  of  any  negli- 
gence which  directly  contributed  to  the  accident,  and  a  review  of  the 
printed  testimony  has  failed  to  convince  that  there  was  no  substantial 
evidence  to  sustain  his  finding,  or  that  it  was  his  duty  to  disregard  the 
question  of  fact  upon  a  consideration  of  the  sufficiency  of  the  evi- 
dence and  to  direct  a  judgment  for  the  defendant  on  the  ground  that 
there  was  no  substantial  conflict  in  the  evidence  upon  this  issue.  There 
was,  therefore,  no  error  in  the  denial  of  the  motion  of  the  defendant  to 
that  effect. 

Finally,  counsel  for  the  Great  Western  Company  contend  that  the 
court  below  erred  in  including  in  its  judgment  against  that  company 
upon  the  facts  found  the  amounts  paid  out  on  account  of  injuries  to  the 
passengers  of  the  "Soo"  Company.  They  support  this  contention  by 
the  argument  that  the  "Soo"  Company  was  guilty  of  some  causal  neg- 
ligence, that  if  it  was  guilty  of  any  negligence  the  passengers  could 
have  recovered  their  damages  from  it,  and  that  after  it  had  paid  those 
damages  it  could  not  have  recovered  them  of  the  Great  Western  Com- 
pany, because  the  two  companies  were  joint  tort-feasors.  But  the  court 
below  found  that  the  negligence  of  the  Great  Western  Company  was 
the  sole  proximate  cause  of  the  collision  and  of  the  injuries  and  dam- 
ages which  resulted  from  it,  and  that  the  "Soo"  Company  was  not 
guilty  of  any  negligence  whatever  which  directly  contributed  to  cause 
them.  If  those  findings  were  right,  and  our  review  of  the  record  has 
convinced  that  there  was  no  error  in  the  trial  which  can  disturb  them, 
the  "Soo"  Company  was  not  liable  to  its  passengers  for  the  injuries 
and  damages  they  sustained  by  this  collision,  and  the  contention  of 
counsel  here  is  without  foundation. 

The  judgment  below  must  be  affirmed,  and  it  is  so  ordered. 
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(drcalt  Court  of  Appeals,  Sixth  Circuit    February  8»  1910.) 

No.  1,967.  4 

L  CouBTs  (i  372*) — Fbdebal  Coubts— Authobitt  of  State  I>eci8ions— Ques- 
tions, of  Genebal  Law. 

In  the  absence  of  a  state  statute  governing  the  subject,  the  question  of 
the  liability  of  an  employer  for  an  Injury  to  an  employ^  is  one  of  general 
law,  as  to  which  the  federal  courts  are  not  bound  by  the  decisions  of  the 
state  courts. 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  S  372.» 
State  laws  as  rules  of  decisions  in  federal  courts,  see  notes  to  Wilson 
V.  Perrin,  11  C.  a  A.  71;  Hill  v.  Hlte,  29  0.  C.  A.  653.1 

2.  Masteb  ai^d  Sebvant  (J  191*) — Masteb's  Liability  fob  Iwjxjbt  to  Sebv- 
ANT— Negligence  of  Fellow  Sebvant. 

It  is  the  settled  rule  in  the  federal  courts  that  an  employer  Is  not  liable 
for  an  injury  to  an  employ^  occasioned  by  the  negligence  of  another  em- 
ploy6  engaged  in  the  same  general  undertaking,  and  it  is  not  necessary 
to  the  application  of  this  rule  that  an  empl«y6  should  be  engaged  in  the 
same  operation  or  particular  work;  but  it  is  sufficient  if  the  two  are  in 
the  employment  of  the  same  master  and  engaged  in  the  same  common 
enterprise,  both  performing  duties  tending  to  accomplish  the  same  gen- 
.  eral  purpose,  although  they  may  be  in  difTerent  departments. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ii  475- 
479:   Dec.  Dig.  S  191.* 

Who  are  fellow  servants,  see  notes  to  Northern  Pac.  R.  Co.  v.  Smith, 
8  C.  C.  A.  668;  Fllppin  v.  Kimball,  31  C.  C.  A.  286.] 

8.  Masteb  and  Sebvant  (|  185*) — Masteb's  Liabilitt  fob  Injxtbt  to  Sebv- 
ant—Custom  OF  Doing  Wobk. 

In  order  that  a  custom  of  railroad  employes  to  do  work  in  a  particular 
manner  should  be  binding  on  the  company,  and  render  it  liable  for  an 
injury  resulting  to  another  employ^,  tne  custom  must  have  been  known 
to  it,  or  have  been  so  general  that  its  knowledge  must  be  presumed. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §  185.*] 

4.  Masteb  and  Sebvant  (|  185*) — Duty  of  Railboad  Company— Opebation 

OF  Road. 

While  a  railroad  company  owes  a  positive  and  nondelegable  duty  to  its 
employes  with  respect  to  the  construction  and  maintenance  in  proper  re- 
pair of  Its  cars,  tracks,  and  other  appliances,  yet  with  respect  to  the  op- 
eration of  its  road  its  duty  extends  no  further  than  to  exercine  ordinary 
care  to  provide  a  sufficient  number  of  reasonably  competent  employes, 
make  proper  rules  for  their  government,  and  exercise  proper  supervision 
over  them,  and  when  that  has  been  done  it  is  not  liable  for  an  injury  to 
an  employ^  In  the  operation  of  the  road  through  the  negligence  of  other 
employ^  in  the  operating  department  or  their  failure  to  observe  the 
rules,  notwithstanding  such  negligence  makes  the  place  unsafe  to  work  in. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §S  383- 
421;   Dec.  Dig.  S  185.*] 

5.  Masteb  and  Sebvant  (§  188*) — ^Masteb's  Liabilitt  fob  Injubt  to  Sebv- 

ant—Fellow  Sebvantb— Railboad  EiMPLOT^s. 

Plaintiff  was  employed  by  defendant  railroad  company  as  signalman ; 
his  duty  being  to  keep  the  boxes  and  appliances  used  in  connection  with 
Its  block  signal  system  in  good  condition  and  repair.  While  working  at 
such  employment,  at  a  place  on  the  outside  of  one  of  the  tracks  of  defend- 
ant's double-track  road,  the  baggageman  on  a  rapidly  moving  train  on 
the  opposite  track  kicked  a  block  of  ice  from  the  car,  and  its  momentum 
caused  It  to  slide  across  the  tracks  and  strike  and  injure  plaintiff.    The 
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ice  was  furnished  by  defendant  for  the  use  of  a  section  crew,  and  was  put 
on  the  car  by  a  station  agent,  who  directed  that  it  be  kicked  off  at  the 
crossing,  as  it  was.  Held,  that  plaintiff  and  the  baggageman  were  fellow 
servants,  and  that,  In  the  absence  of  evidence  that  the  station  agent  had 
authority  from  defendant  to  give  the  directions  he  did,  or  of  a  aistom  to 
soideliver  the  ice  from  the  moving  car  so  general  as  to  be  presumed  to 
have  been  known  to  defendant,  it  was  not  liable  for  the  injury. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  S  198.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

Action  by  Robert  Lee  Hart  against  the  Illinois  Central  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed. ^ 

The  defendant  in  error  (plaintiff  below,  and  hereafter  called  the  plaintiff) 
recovered  verdict  and  Judgment  against  the  plaintiff  in  error,  as  defendant 
below,  on  account  of  personal  injuries  suffered  by  the  plaintiff.  The  case  was 
heard  upon  the  following  statement  of  facts,  agreed  upon  between  counsel  at 
the  trial: 

"On  the  17th  of  Septemby,  1907,  Robert  Lee  Hart,  the  plaintiff,  was  em- 
ployed by  the  Illinois  Central  Railroad  Company  as  a  signalman.  His  duties 
were  to  keep  the  boxes  and  appliances  used  with  the  electric  signal  service 
of  the  company  in  repair,  and  he  was  at  that  time  assigned  to  a  certain  sec- 
tion of  the  railroad.  At  the  place  where  he  was  assigned,  the  block  signal 
service  was  in  operation  on  the  line  of  the  defendant,  Illinois  Central  Rail- 
road Company,  and  its  railroad  at  that  place  consisted  of  a  double  track,  one 
track  for  the  use  of  its  north-bound  trains,  and  one  track  for  the  use  of  its 
south-bound  trains.  The  trains  operated  by  the  defendant,  Illinois  Central 
Railroad  Company,  were  operated  by  means  of  electric  block  signals.  These 
signals  are  in  the  form  of  a  high  pole  with  a  semaphore,  and  work  automat- 
ically by  means  of  electric  batteries. and  wires;  the  semaphore  being  con- 
nected with  the  rails  of  the  track,  so  that  a  train,  in  passing  over  the  rails 
by  one  of  the  signals  will  cause  the  same  to  work  automatically,  and  to  dis- 
play a  signal  which  will  indicate  to  any  other  train  approaching  on  the  same 
track  that  the  block,  which  is  the  portion  of  the  track  between  signals,  is  oc- 
cupied by  another  train,  and.  under  the  rules  of  the  company,  no  train  is  per- 
mitted to  enter  a  block  which  is  so  occupied.  When  the  train  passes  out  of 
the  block,  the  signal  is  automatically  displayed  so  as  to  indicate  that  the 
block  is  empty  and  not  occupied  by  a  train;  and  all  of  the  trains  upon  the 
road  are  operated  in  this  manner,  and  proceed  in  accordance  with  the  signals 
from  the  semaphores  of  the  various  blocks.  On  the  above  date,  to  wit.  Sep- 
tember 17,  1907,  Hart  was  engaged  in  the  discharge  of  his  duties  as  a  signal- 
man, and  in  the  act  of  repairing  one  of  the  batteries  in  connection  with  the 
block  signal  service,  near  the  town  of  East  Cairo,  and  so  engaged  on  the  west 
side  of  the  west  or  south-bound  track,  when  a  passenger  train  of  the  defend- 
ant company  approached,  running  on  the  east  track,  at  the  rate  of  some  50 
or  60  miles  an  hour,  and  Just  before  the  train  reached  the  place  where  Hart 
was  at  work,  and  at  the  crossing  of  a  road,  the  baggage  master  of  the  train 
threw  or  kicked  from  the  baggage  car,  a  bag  of  Ice,  weighing  about  100 
pounds,  and  which  bag,  owing  to  the  momentum  of  the  train,  when  It  struck 
the  ground,  skidded  across  the  south-bound  track,  and  out  more  than  20  feet 
from  the  north-bound  track,  to  the  place  where  Hart  was  standing,  and  struck 
and  broke  his  leg,  and  otherwise  injured  him.  The  bag  of  ice  was  put  upon 
the  train  south  of  Bast  Cairo,  for  the  purpose  of  being  thrown  or  kicked  off 
at  this  place.  It  was  company  ice;  that  is,  ice  which  the  railroad  company 
furnished  to  its  section  men  in  w^arm  weather,  and  was  thrown  off  at  this 
place  for  the  use  of  those  employes.  That  this  was  done  without  the  knowl- 
edge of  this  man,  and  that  he,  at  the  time,  was  a  stranger  on  that  part  of  the 
work,  had  simply  been  put  there  a  few  days  In  interchange  with  another  em- 
ploy6  of  the  company,  who  had  been  sick  at  that  time ;  that  this  hag  of  ice 
was  directed  by  the  depot  agent  at  the  town  of  Wickllffe  to  be  so  kicked  off  of 
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that  fast  running  train,  and  when  It  was  placed  upon  the  train  by  the  agent, 
or  by  his  orders,  it  was  known  that  the  train  would  not  stop  at  that  place,  and 
it  was  Indicated  that  It  should  be  kicked  off  from  the  train  when  running  at 
this  high  rate  of  speed." 

It  was  agreed  that,  If  the  defendant  should  be  held  liable,  the  amount  of 
the  verdict  for  plaintiff  should  be  $3,500.  At  the  conclusion  of  the  statement 
(no  other  evidence  being  Introduced)  the  defendant  moved  for  the  direction  of 
a  verdict  In  Its  favor,  upon  the  ground  that  the  men  engaged  in  the  operation 
of  the  train,  Including  the  baggage  master,  were  fellow  servants  of  the  plain- 
tiff. This  motion  was  overruled,  and  the  jury  instructed  to  return  a  verdict 
in  favor  of  the  plaintiff,  for  $3,500.  The  writ  of  error  brings  up  for  review 
the  action  ^f  the  court,  not  only  In  refusing  to  direct  a  verdict  for  the  de- 
fendant, but  also  In  directing  a  verdict  for  the  plaintiff. 

C.  N.  Burch,  for  plaintiff  in  error. 

K.  D.  McKellar,  for  defendant  in  error. 

Before  SEVERENS  and  WARRINGTON,  Circuit  Judges,  and 
KNAPPEN,  District  Judge. 

KNAPPEN,  District  Judge  (after  stating  the  facts  as  above).  It 
is  contended  on  plaintiff's  behalf  that  the  court  rightly  directed  a 
verdict  for  the  plaintiff,  upon  tilie  ground,  first,  that  9ie  baggageman, 
in  so  throwing  or  kicking  the  ice  off  the  train,  was  acting,  not  in  the 
performance  of  his  duties  as  baggageman,  but  ''merely  doing  what 
the  master  himself  had  planned  and  directed  •him  to  do,"  it  being 
shown,  as  insisted,  that  it  was  the  custom  of  the  railroad  company  to 
have  this  ice  so  distributed  by  putting  the  same  off  rapidly  moving 
trains,  and  that  the  act  in  question  was  thus  ''in  accordance  with  a 
fixed  purpose  and  plan" ;  and,  second,  because  the  act  of  so  throwing 
off  the  ice  was  a  breach  of  the  employer's  duty  to  provide  the  em- 
ploye with  a  safe  place  to  work. 

It  is  clear  that  unless  this  method  of  putting  the  ice  off  the  moving 
train  is  shown  to  have  been  either  expressly  or  impliedly  authorized 
by  the  railroad  company,  or  permitted  by  it,  with  knowledge  of  the 
existence  of  the  alleged  custom  (or  unless  it  shall  be  held  that  the 
act  in  question  constituted  a  breach  of  the  employer's  duty  to  provide 
plaintiff  a  safe  place  to  work),  the  act  of  the  baggageman  was  the  act 
of  a  fellow  servant  of  the  plaintiff.  There  being  no  Tennessee  stat- 
ute governing  the  relations  in  question,  it  is  unnecessary  to  look  to 
the  decisions  of  the  Supreme  Court  of  that  state ;  the  question  being 
one  of  common-law  liability  of  the  employer,  and  thus  one  of  gen- 
eral law.  B.  &  O.  R.  R.  Co.  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct. 
914,  37  L.  Ed.  772;  Newport  News  &  M.  V.  Co.  v.  Howe  (C.  C.  A., 
6th  Circuit)  52  Fed.  362,  3  C.  C.  A.  121;  Kinnear  Mfg.  Co.  v.  Car- 
lisle (C.  C.  A.,  6th  Circuit)  152  Fed.  933,  936,  82  C.  C.  A.  81. 

The  rule  is  well  settled  in  the  courts  of  the  United  States  that  an 
employer  is  not  liable  for  an  injury  to  an  employe  occasioned  by  the 
negligence  of  another  employe  engaged  in  the  same  general  under- 
taking ;  that  it  is  not  necessary  to  the  application  of  this  rule  that  an 
employe  should  be  engaged  in  the  same  operation  or  particular  work; 
that  it  is  enough  to  bring  the  case  within  the  general  rule  of  exemp- 
tion if  they  are  in  the  employment  of  the  same  master  and  engaged 
in  the  same  common  enterprise,  both  employed  to  perform  duties 
tending  to  accomplish  the  same  general  purpose ;  or,  in  other  words. 
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if  the  services  of  each  in  his  particular  sphere  or  department  are  di- 
rected to  the  accomplishment  of  the  same  general  end.  Among  the 
cases  which  declare  this  rule  the  following  decisions  of  the  Supreme 
Court  and  of  this  court  may  be  cited :  B.  &  O.  R.  R.  Co.  v.  Baugh, 
149  U.  S.  368,  13  Sup.  Ct.  914,  37  L.  Ed.  772;  Oakes  v.  Mase,  165 
U.  S.  363,  17  Sup.  Ct.  345.  41  L.  Ed.  746 ;  No.  Pacific  R.  R.  Co.  v. 
Poirier,  167  U.  S.  48,  17  Sup.  Ct.  741,  42  L.  Ed.  72;  New  England 
R.  R.  Co.  V.  Conroy,  175  U.  S.  323,  20  Sup.  Ct.  85,  44  L.  Ed.  181 ; 
Grady  v.  Southern  Ry.  Co.,  92  Fed.  491,  494,  34  C.  C.  A.  494;  Thomas 
V.  C.  N.  O.  &  T.  P.  R.  Co.  (C.  C.)  97  Fed.  245 ;  Kinnear  Manf 'g  Co. 
V.  Carlisle,  152  Fed.  933,  82  C.  C.  A.  81. 

The  cases  thus  far  referred  to  involve  the  relation  between  em- 
ployes in  the  same  department  of  labor,  including  engineer  and  fire- 
man and  conductor  and  brakeman  of  the  same  train,  engineer  on  one 
train  and  conductor  on  another,  brakeman  on  regular  train  and  con- 
ductor of  wild  train,  foreman  and  employe  in  repair  or  manufacturing 
shops,  and  yardmaster  and  fireman  of  switchyard.  The  authorities 
are  equally  express  that  the  relation  of  fellow  servant  is  not  taken 
away  by  the  fact  of  their  employment  in  different  departments  of  the 
same  general  service.  In  Quebec  S.  S.  Co.  v.  Merchant,  133  U.  S. 
375,  10  Sup.  Ct.  397,  33  L.  Ed.  656,  a  ship's  carpenter  in  the  deck 
department  was  held  "a  fellow  servant  of  the  porter  in  the  steward's 
department.  In  Northern  Pacific  R.  R.  Co.  v.  Hambly,  154  U.  S.  349, 
14  Sup.  Ct.  983,  38  L.  Ed.  1009,  a  common  day  laborer  in  the  employ 
of  the  railroad  company,  working  under  the  direction  of  a  foreman 
on  a  culvert  on  the  line  of  the  railroad  was  held  a  fellow  servant  with 
the  engineer  and  conductor  engaged  in  operating  a  passenger  train 
upon  the  same  road;  the  court  saying  (page  357  of  154  U.  S.,  page 
984  of  14  Sup.  Ct.  [38  L.  Ed.  1009]): 

"As  a  laborer  upon  the  railroad  track,  either  In  switching  trains  or  repair- 
ing track,  is  constantly  exposed  to  the  danger  of  passing  trains,  and  bound  to 
look  out  for  them,  any  negligence  in  the  management  of  such  train  is  a  risk 
which  may  or  should  be  contemplated  by  him  in  entering  upon  the  service  of 
the  company." 

In  Texas  &  Pacific  Ry.  Co.  v.  Burman,  212  U.  S.  636,  29  Sup.  Ct. 
319,  53  L.  Ed.  641,  both  the  engineer  of  an  express  train  and  the  sec- 
tion foreman  were  held  fellow  servants  of  a  section  hand.  In  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Stuber,  108  Fed.  934,  48  C.  C.  A.  149, 
54  L.  R.  A.  696,  this  court,  speaking  through  Judge  (now  Mr.  Jus- 
tice) Lurton,  held  that  a  foreman  of  water  supply,  whose  business 
was  to  supervise  and  repair  tanks  and  pumping  machinery  at  the  water 
stations,  is  a  fellow  servant  of  the  engineer  of  a  passenger  train  with 
whom  he  was  riding  from  station  to  station  in  the  performance  of 
his  duties.  In  Morgan  v.  Vale  of  Neath  Ry.  Co.,  L.  R.  1  Q.  B.  149, 
the  reason  for  the  rule  which  treats  those  employed  in  operating  the 
road  as  fellow  employes  with  those  engaged  in  keeping  it  in  condition 
is  thus  tersely  stated  by  Erie,  C.  J. : 

"Whenever  the  employment  Is  such  as  necessarily  to  bring  the  person  ac- 
cepting it  into  contact  with  the  traffic  of  the  line  of  a  railway,  risk  of  Injury 
from  the  carelessness  of  those  managing  that  traffic  is  one  of  the  risks  nec- 
essarily and  naturally  incident  to  such  an  employment,  and  within  the  rule." 
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It  will  be  noted  that  in  the  Hambly,  Burman,  Stuber,  and  Morgan 
Cases  the  injured  employe  was  not  engaged  in  the  work  of  operating 
trains,  but  in  keeping  in  order  the  roadbed  or  structures  used  in  such 
operation.  They  were  held,  however,  to  be  engaged  in  the  general 
work  of  railroad  operation,  and  so  within  the  fellow  servant  rule. 
Their  relations  to  the  operation  of  the  road  are  of  the  same  class  as 
those  of  the  plaintiff  here.  The  cases  we  have  cited  are  sufficient  au- 
thority for  the  proposition  that  the  plaintiff  and  the  baggageman  in 
question  were  fellow  servants,  as  being  both  engaged  in  the  general 
work  of  operation. 

The  question  thus  arises  whether  the  record  shows  without  dispute 
eitlier  that  the  method  used  by  the  baggageman  of  kicking  or  throw- 
ing the  ice  off  the  rapidly  moving  train  was  in  accordance  with  a  fixed 
purpose  and  plan  adopted  by  the  company,  or  that  there  existed  a  cus- 
tom on  the  part  of  the  railroad  company  to  make  deliveries  of  the 
ice  in  the  manner  stated.  It  may  be  conceded,  at  least  for  the  purposes 
of  this  opinion,  that  if  the  record  does  show  beyond  dispute  that  the 
defendant  company,  by  the  action  of  any  one  authorized  to  represent 
it  in  that  regard,  had  adopted  such  practice,  or  if  the  general  custom 
has  been  proven  so  long  continued  as  that  defendant  would  be  pre- 
sumed to  have  known  it,  or  to  be  negligent  in  not  so  knowing  it,  it 
would  be  liable.  Plaintiff's  counsel  has  contended,  by  brief  and  oral 
argument,  that  the  adoption  of  such  practice  by  the  defendant  is 
shown  by  the  stipulation  of  facts.  We  do  not  so  construe  the  stip- 
ulation. The  language  goes  no  farther  in  this  regard  than  to  state 
that: 

**The  bag  of  Ice  was  put  upon  the  train  for  the  purpose  of  beln^  thrown  or 
kicked  off  at  this  place.  It  was  company  ice ;  that  is,  ice  which  the  railroad 
company  furnished  to  its  section  men  in  warm  weather,  and  was  thrown  off 
at  this  place  for  the  use  of  its  employes." 

And  that: 

"This  bag  of  ice  was  directed  by  the  depot  agent  at  the  town  of  Wickliffe 
to  -be  so  kicked  off  of  that  fast-running  train,  and  when  it  was  placed  upon 
the  train  by  the  agent,  or  by  his  orders,  it  was  known  that  the  train  would 
not  stop  at  that  place,  and  it  was  indicated  that  it  should  be  kicked  off  from 
the  train  when  running  at  this  high  rate  of  speed." 

Beyond  the  statement  that  the  ice  in  question  was  "ice  which  the 
railroad  company  furnished  to  its  section  men  in  warm  weather," 
there  is  nothing  in  the  stipulation  of  facts  necessarily  connecting  the 
defendant  company  with  the  adoption  of  the  method  of  delivery  in 
question,  viz.,  the  kicking  or  throwing  of  the  ice  from  the  rapidly 
moving  train,  unless  by  the  statement  that  the  ice  was  so  delivered 
with  the  knowledge,  under  the  direction,  and  according  to  the  intent 
of  the  station  agent  at  Wickliffe.  Unless,  therefore,  it  appears  that 
the  station  agent  at  Wickliffe  had  authority  to  represent  the  defend- 
ant in  adopting  the  method  of  delivery  of  the  ice  in  question,  and  so 
was  clothed  with  a  superior  or  controlling  duty  to  the  plaintiff  in  that 
regard,  it  is  clear  no  action  to  that  effect  on  the  part  of  the  defendant 
company  appears.  But  the  record  is  entirely  silent  as  to  the  authority 
of  the  station  agent,  and,  to  say  the  least,  such  controlling  or  superior 
authority  and  duty  on  his  part  cannot  be  presumed.    As  said  by  Judge 
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Taft  in  Grady  v.  Southern  Railway  Company,  92  Fed.,  at  page  494, 
34  C.  C.  A.,  at  page  497 :  . 

"The  Baugh  Case  has  set  such  limits  to  the  vice  principal  doctrine  that  it 
Is  exceedingly  difficult  to  suggest  a  position,  outside  of  the  superintendent  or 
acting  superintendent  of  the  various  great  departments  of  the  road,  which 
will  not  be  filled  by  fellow  servants  of  all  the  other  employes." 

.  And  in  Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  supra,  the  same 
eminent  jurist,  commenting  upon  the  duties  of  the  yardmaster,  which 
were  held  not  to  be  of  such  superior  nature  as  that  he  represented  the 
railroad  company,  as  between  himself  and  the  switchman,  used  this 
language : 

"The  nature  of  his  duties  was  not  at  all  unlike  that  of  a  station  agent,  only 
that  he  had  more  men  under  him.  He  was  subject  to  the  orders  of  the  super- 
intendent" 

We  are  not  to  be  understood  as  holding  that  the  station  agent  could 
not,  or  in  fact  did  not,  have  authority,  express  or  implied,  to  represent 
the  company  to  the  extent  of  directing  the  method  of  the  delivery  of 
the  ice  in  question,  but  only  that  we  cannot  presume  that  the  powers  of 
the  station  agent  embraced  the  authority  to  promulgate,  as  a  superior 
or  superintendent,  the  order  in  question. 

As  to  the  alleged  custom:  If  the  stipulation  can  be  construed  as 
covering  any  custom  to  this  effect,  it  falls  short  of  stating  a  custom  so 
general  that  it  will  be  presumed  to  have  been  known  to  the  defendant. 
We  need  not  go  outside  the  decisions  of  this  court  for  authority  that 
such  notice  is  necessary  in  order  to  bind  the  defendant.  B.  &  O.  Ry. 
Co.  V.  Doty,  133  Fed.  866,  67  C.  C.  A.  38 ;  Carnegie  Steel  Co.  v.  Byers, 
149  Fed.  667,  82  C.  C  A.  115,  8  L.  R.  A.  (N.  S.)  677;  Morgan  Con- 
struction Co.  V.  Frank,  168  Fed.  964,  86  C.  C.  A.  168.  It  is  true  that 
these  decisions  are  in  cases  involving  defects  in  machinery  or  appli- 
ances ;  but  the.  reason  for  the  rule  is  no  different  with  respect  to  the 
existence  of  a  custom.  In  Southern  Ry.  Co.  v.  Rhodes,  86  Fed.  422, 
30  t.  C.  A.  157,  where  it  was  sought  to  hold  a  railroad  company  liable 
for  an  injury  to  a  passenger,  through  being  hit  by  a  mail  pouch  thrown 
by  the  post  office  employes  from  a  moving  train,  it  was  held  by  this 
court,  speaking  through  Judge  Severens,  that  the  duty  to  notify  pas- 
sengers of  such  danger  and  to  take  such  steps  as  might  be  necessary 
to  prevent  a  continuance  of  the  practice  did  not  arise  until  the  railroad 
company  had  notice  of  such  practice,  either  Express  or  implied,  from  its 
long  continuance.  The  facts  that  in  the  Rhodes  Case  the  negligent  act 
of  throwing  the  pouch  was  done  by  a  post  office  employe  rather  than  a 
railway  employe,  and  that  the  person  hit  was  a  passenger  rather  than 
an  employe,  do  not  affect  the  principle  involved,  as  to  the  requirement 
of  notice. 

Do  the  agreed  facts  show  a  breach  of  duty  on  the  part  of  the  defend- 
ant in  respect  to  providing  the  plaintiff  a  safe  pjace  to  work?  In  our 
opinion,  such  breach  of  duty  is  not  shown.  There  is  no  claim  that 
at  the  place  where  the  injury  occurred  there  was  any  defect  in  the  rail- 
road track,  structures,  or  appliances.  Of  itself  it  was  a  safe  place  to 
work.  It  was  made  unsafe  only  because  of  the  negligent  acts  of  those 
engaged  in  the  operation  of  the  road ;  for  it  is  clear  that  the  delivery 
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of  ice  to  workmen  engaged  in  the  work  of  keeping  the  road  and  track 
in  order  is  a  part  of  the  operation  of  the  road.  The  rule  is.  well  settled 
that,  while  the  railroad  company  owes  a  positive  and  nondelegable 
duty  to  its  employes  with  respect  to  the  construction  and  maintenance 
in  proper  repair  of  its  cars,  tracks,  and  other  appliances,  yet  with  re- 
spect to  the  operation  of  the  road  its  duty  extends  no  further  than  to 
exercise  ordinary  •care  to  provide  a  sufficient  number  of  reasonably 
competent  employes,  make  proper  rules  for  their  government,  and  to 
exercise  proper  supervision  over  them.  When  that  has  been  done,  it 
is  not  liable  for  an  injury  to  an  employe  in  the  operation  of  the  road 
through  the  negligence  of  other  employes  in  the  operating  ^department, 
or  their  failure  to  observe  the  rules,  notwithstanding  such  negligence 
makes  the  place  unsafe  to  work  in.  In  Martin  v.  Atchison,  T,  &  S.  F. 
Ry.  Co.,  166  U.  S.  399,  17  Sup,  Ct.  603,  41  L.  Ed.  1051,  the  plaintiff, 
a  laborer  in  the  employ  of  the  railroad  company,  while  on  a  hand  car 
proceeding  to  his  work  was  run  into  by  a  train.  It  was  argued  that  the 
defendant  violated  its  duty  to  see  that  the  plaintiff  had  a  reasonably 
safe  place  in  which  to  perform  his  work,  through  the  negligence  of  the 
foreman  in  failing  to  warn  the  plaintiff  of  the  danger,  as  tve  had  agreed 
to  do.  It  was  held  that  the  doctrine  as  to  the  duty  of  the  master  to 
furnish  a  safe  place  for  the  servant  to  work  in  had  no  application.  In 
Pennsylvania  Co.  v.  Fishack,  123  Fed.  465,  69  C.  C.  A.  269,  the  negli- 
gence of  a  switch  yardmaster,  in  directing  a  train  to  take  a  certain 
track,  with  information  that  it  was  open  when  it  was  not,  caused  a  colli- 
sion. It  was  held  that  the  act  of  the  switch  yardmaster  was  not  a 
breach  of  the  duty  to  provide  a  safe  place  to  work,  but  that  the  act 
complained  of  was  one  of  operation.  In  that  case  Judge  Cochran, 
who  wrote  the  opinion  of  this  court,  reviewed  a  large  number  of  cases 
sustaining  the  undoubted  rule  above  stated.  The  following  cases,  in 
addition  to  those  cited  in  Penn.  Co.  v.  Fishack,  support  the  rule  there 
stated:  American  Bridge  Co.  v.  Seeds  (C.  C.  A.,  8th  Circuit),  144  Fed. 
605,  75  C.  C.  A.  407,  11  L.  R.  A.  (N.  S.)  1041 ;  Kinnear  Mfg.  Co.  v. 
Carlisle,  supra;  Portland  Gold  Min.  Co.  v.  Duke  (C.  C.  A.,  8th  Cir- 
cuit), 164  Fed.  180,  182,  90  C.  C.  A.  166.  See,  also,  Neagle  v.  Syra- 
cuse, etc.,  Ry.  Co.,  185  N.  Y.  270,  77  N.  E.  1064. 

None  of  the  cases  cited  on  plaintiff's  behalf,  in  our  judgment,  con- 
flict with  the  rule  we  have  stated.  Thus,  in  Choctaw,  Okla.  &  Gulf 
Ry.  Co.  V.  McDade,  191  U.  S.  64,  24  Sup.  Ct.  24,  48  *L.  Ed.  96,  the 
negligence,  which  was  held  to  be  that  of  the  railroad  company,  con- 
sisted in  so  maintaining  a  water  tank  spout  as  to  collide  with  a  bral^e- 
man  at  his  post  of  duty  upon  a  freight  train.  This  was  clearly  a  breach 
of  a  nondelegable  duty  to  provide  the  employe  with  a  safe  place  to 
work.  Such  construction  was  no  part  of  the  operation  of  the  railroad. 
In  Kentucky  Block  Cannel  Coal  Co.  y.  Nance,  165  Fed.  44,  91  C.  C. 
A.  82,  decided  by  this  court,  the  plaintiff,  while  doing  mining  work, 
was  injured  by  the  fall  of  a  drain  pipe  in  course  of  removal  from  a 
worked-out  portion  of  the  mine,  through  the  negligence  of  those  en- 
gaged in  the  removal  of  the  pipe.  It  was  held  that  the  plaintiff  and 
Sic  workmen  whose  negligence  caused  the  fall  of  the  pipe  and  resulting 
injury  were  not  fellow  servants,  for  the  reason  that  plaintiff  was  en- 
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gaged  in  the  work  of  operating  the  mine,  while  the  negligent  servants 
were  engaged  in  the  dismantling  of  a  place  provided  for  the  work  of 
operation,  and  so  represented  the  master  in  a  duty  to  the  servant 
equally  nondelegable  as  the  work  of  original  construction.  In  North- 
western Fuel  Co.  V.  Danielson  (C.  C.  A.,  8th  Circuit),  57  Fed.  915,  6 
C.  C.  A.  636,  plaintiff  was  employed  by  defendant  to  shovel  and  remove 
coal  from  a  burning  dock.  While  plaintiff  was  so  at  work  under  two 
bents  which  formed  a  part  of  the  trestlework  upon  the  dock,  he  was 
injured  by  the  falling  of  the  bents,  occasioned  by  the  negligence  of  two 
foremen  engaged  in  the  work  of  tearing  down  the  trestle,  and  that  of 
the  superinttendent  under  who^e  direction  the  foremen  were  so  engaged^ 
in  failing  to  notify  the  plaintiff  that  the  trestle  was  being  taken  down. 
It  was  held  (so  far  as  material  to  this  case),  not  only  that  the  superin- 
tendent was  the  representative  of  the  master,  but  that  the  foremen 
engaged  in  the  work  of  demolition  were  not  the  fellow  servants  of  the 
plaintiff,  because  they  represented  the  defendant  in  the  nondelegable 
duty  of  keeping  the  place  in  which  plaintiff  was  at  work  reasonably 
safe.  In  McCabe  &  Steen  Const.  Co.  v.  Wilson,  209  U.  S.  275,  280, 
28  Sup.  Ct.  B58,  52  L.  Ed.  788,  it  was  held  that  the  superintendent^  of 
construction  and  foremen  of  the  bridge  gang  engaged  in  supervising 
and  directing  the  work  on  a  bridge  represented  the  principal  with  re- 
spect to  the  duty  to  provide  a  safe  and  suitable  place  and  structures  for 
its  employes  to  work  in,  and  so  were  not  fellow  servants  as  to  a  fire- 
man engaged  in  the  movement  of  a  train  over  the  bridge,  viz.,  engaged 
in  the  operation  of  the  road  as  expressly  distinguished  from  the  work 
of  construction.  In  Santa  F6  &  Pacific  R.  R.  Co.  v.  Holmes,  202  U. 
S.  438,  26  Sup.  Ct.  676,  50  L.  Ed.  1094,  it  was  held  that  a  train  dis- 
patcher represented  the  company  in  the  promulgation  of  orders  for  the 
operation  of  the  train,  and  was  thus  not  a  fellow  servant  of  the  train- 
men. The  decision  in  the  Holmes  Case  is  in  accordance  with  the 
decided  weight  of  authority  previous  thereto.  This  court  has  more 
than  once  asserted  the  same  proposition  (B.  &  O.  Ry.  Co.  v.  Camp,  65 
Fed.  952,  13  C.  C.  A.  233 ;  Felton  v.  Harbeson,  104  Fed.  737,  44  C.  C. 
A.  188),  and  this  proposition  was  recognized  in  Pennsylvania  Co.  v. 
Fishack,  supra.  We  see  nothing  in  the  cases  of  Fletcher  v.  Baltimore 
&  Potomac  R.  R.  Co.,  168  U.  S.  135, 18  Sup.  Ct.  35,  42  L.  Ed.  411,  and 
Peters  v.  George,  154  Fed.  634,  83  C.  C.  A.  408,  opposed  to  the  views 
we  have  expressed. 

The  conclusion  reached  is  that  the  agreed  facts  did  not  justify  a 
direction  of  verdict  for  the  plaintiff.  But  while,  under  the  facts  on 
which  the  case  was  submitted,  it  would  have  been  proper  to  direct  a 
verdict  for  the  defendant,  yet  such  facts  are  not  inconsistent  with  the 
existence  of  other  facts,  not  embraced  in  the  stipulation,  upon  which 
a  liability  might  be  established ;  and,  as  the  agreement  was  made  upon 
the  trial,  it  must  be  held  made  for  the  purposes  of,  and  limited  to,  that 
trial,  and  so  cannot,  under  the  practice  which  contemplates  the  produc- 
tion of  proofs  in  open  court,  be  held  to  preclude  further  or  different 
proofs  upon  another  trial. 

The  judgment  must  accordingly  be  reversed,  and  a  new  trial  or- 
dered. 
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In  re  RUSSELL. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  8,  1910.) 

No.  141. 

1.  Bj&lease  (J  25*) — Construction— Intention  op  Pabties. 

Releases  are  to  be  construed  according  to  the  intent  of  tbe  parties,  as 
it  may  be  gathered,  if  it  can  be  gathered,  from  the  instrument  Itself. 

[Ed.  Note. — ^For  other  cases,  see  Release,  Cent  Dig.  §  48;  Dec.  Dig.  § 

25.*] 

2l  Bankbitftot  (§  407*)— Geounus  fob  Refusal  of  Dischabqb— False  State- 
ments—Rexjcase. 

An  agreement  by  a  creditor  based  on  a  valuable  consideration,  which 
recites  that  one  of  its  puri)ose8  is  to  cancel  and  surrender  certain  written 
statements  made  by  a  debtor  on  which  he  obtained  credit,  the  truthful- 
ness of  which  was  in  controversy  between  the  parties  and  by  which  the 
creditor  expressly  cancels  and  ''agrees  to  surrender  up  the  same,  and  con- 
cedes that  any  inaccuracies  therein  •  •  «  were  inadvertent  and  with- 
out wrongful  Intent,"  debars  the  creditor  from  using  such  statements  as 
a  ground  of  objection  to  the  debtor's  discharge  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec  Dig.  §  407.*] 

8.  Bankbxtptct  (§  407*)'~GROuNns  fob  Refusal  of  Dischabge— False  State- 
ments. 

A  financial  statement  delivered  to  a  commercial  agency  for  general  clr* 
culatlon  among  its  inquiring  subscribers  is  not  within  Bankr.  Act  July  1, 
1898,  c.  541,  fi  14b,  80  Stat  550  (U.  S.  Comp.  St  1901,  p.  3427),  as  amended 
by  Act  Feb.  5,  1903,  c.  487,  fi  4,  32  Stat  797  (U.  S.  Comp.  St  Supp.  1909,  p. 
1310),  which  makes  it  a  ground  for  refusing  a  discharge  that  the  bank- 
rupt has  "obtained  property  on  credit  from  any  person  upon  a  materially 
false  statement  in  writing  made  to  such  person  for  the  purpose  of  obtain- 
ing such  property  on  credit" 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  407.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  Walter  Russell,  bankrupt.  On  appeal  by  the  Com- 
mercial Trust  Company  of  New  York  from  an  order  granting  a  dis- 
charge.   Affirmed. 

The  following  is  the  opinion  of  the  trial  court : 

I  think  that  the  contract  of  March  2»  1906,  between  Mr.  Russell,  Mrs.  Rus* 
sell,  and  the  Ck)mmercial  Trust  Ck)mpany  bars  the  Trust  Company  from  taking 
legal  proceedings  of  any  kind  to  the  disadyantage  of  the  bankrupt  based  on 
the  financial  statements  made  to  the  Trust  Company  and  the  Bradstreet  Com- 
pany. There  was  ample  consideration  In  Mrs.  Russeirs  indorsement  for  $17,- 
600  and  her  transfer  of  her  collateral.  The  Trust  Company,  by  that  contract, 
agreed  to  cancel  and  surrender  the  said  statements,  conceded  the  Inadvertency 
of  any  misstatements  therein,  and  waived  and  released  any  claim  in  that  re- 
gard. The  eflPect  of  that  agreement,  in  my  opinion,  was  to  leave  the  parties  to ' 
it  subsequently  In  the  same  condition  in  which  they  would  have  been  If  no 
such  financial  statements  had  ever  been  made.  This  conclusion  makes  It  un- 
necessary to  consider  the  question  elaborately  argued  by  the  bankrupt's  coun- 
sel whether  the  statements  were  in  fact  untrue. 

My  conclusion  is  that  the  referee's  report  should  not  be  confirmed,  and  that 
a  discharge  should  be  granted  to  the  bankrupt 

*For  other  casea  see  same  topic  ft  S  kumbbb  in  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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Campbell  &  Moore  (William  J.  Wallace,  of  counsel),  for  appellant. 
Charles  A:  Boston,  for  appellee. 

Before  LACOMBE  and  WARD,  Circuit  Judges,  and  HAND,  Dis- 
trict Judge. 

LACOMBE,  Circuit  Judge.  On  April  14,  1908,  Russell  .filed  his 
petition  and  was  adjudged  a  bankrupt.  On  June  8,  1908,  he  applied 
for  his  discharge.  The  creditors  were  duly  cited  to  appear ;  the  Com- 
mercial Trust  Company,  a  creditor  in  the  sum  of  $40,000,  duly  ap- 
peared and  opposed  the  discharge,  filing  written  specifications  of  ob- 
jection. These  specifications  set  out  two  statements  in  writing  by  the 
bankrupt,  which  the  objecting  creditor  claimed  were  materially  false 
and  were  made  to  the  Trust  Company  for  the  purpose  of  obtaining 
^  property  from  it  on  credit,  such  property  beingj  obtained  from  the 
creditor  upon  said  statements.  The  bankrupt  vigorously  denies  the 
falsity  of  such  statements,  which  are  dated  respectively  January  26, 
1907,  and  April  26,  1907.  The  case  was  sent  to  a  referee  as  special 
master  for  examination  and  report.  Testimony  was  taken,  and  he 
reported  (February  24,  1909)  that  both  statements  •  were  false,  that 
the  bankrupt  obtained  property  from  the  creditor  on  the  strength  of 
each  of  them,  and  recommended  that  discharge  be  denied.  The  Dis- 
trict Judge  overruled  the  report  and  granted  discharge,  basing  his  de- 
cision on  a  certain  agreement  between  the  bankrupt  and  the  creditor 
(dated  March  2,  1908)  which  will  be  hereinafter  referred  to.  The  or- 
der granting  discharge  is  now  here  on  appeal.  The  opinion  of  the 
District  Judge  will  be  found  above.  The  facts  detailed  in  the  record 
are  as  follows : 

Russell  is  an  artist  who  engaged  in  various  business  ventures  con- 
nected with  real  estate  and  the  erection  of  buildings  thereon.  In  May, 
1905,  he  made  a  statement  to  a  reporter  of  Bradstreet's  Commercial 
Agency  giving  an  estimate  of  his  financial  condition.  This  statement 
is  not  specified  and  was  not  considered  by  the  special  master.  On 
January  12,  1907,  Russell  wrote  a  letter  to  the  Trust  Company  in  re- 
spect to  opening  accounts  for  two  corporations,  and  upon  receiving  a 
reply  called  (January  14th)  and  made  himself  known,  had  a  conversa- 
tion with  its  president,  and  referred  the  latter  to  four  individuals  as 
to  his  honesty,  integrity,  and  general  standing.  The  company  wrote 
to  these  individuals  the  same  day  and  received  favorable  replies.  It 
also  applied  to  the  Bradstreet  Company  for  a  report,  and  on  the  same 
day — ^January  14th — received  a  copy  of  the  statement  of  May,  1905. 
Thereupon  on  January  29,  1907,  the  Trust  Company  loaned  Russell 
$20,000  on  his  demand  note  with  collateral.  On  January  26,  1907, 
Russell  made  a  statement  in  writing  to  the  Bradstreet  Company  giving 
an  estimate  of  his  financial  condition  on  a  printed  form  furnished  by 
the  company  signed  by  him.  This  is  one  of  the  statements  enumerat- 
ed in  the  specifications.  Whether  or  not  it  is  false  has  been  hotly  con- 
tested, but  we  do  not  find  it  necessary  to  decide  that  question.  The 
Bradstreet  Company  kept  this  statement  on  its  own  files,  but  on  Feb- 
ruary 2,  1907,  it  sent  to  the  Trust  Company  a  copy  of  its  contents, 
adding  that,  while  "well  regarded  personally  and  believed  to  possess 
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considerable  means,  no  definite  estimate  of  same  is  obtained/'  On 
February  13,  1907,  the  Trust  Company  made  a  further  loan  to  Russell 
on  his  demand  note  for  $5,000.  Subsequently  on  April  15,  1907,  the 
Trust  Company  called  on  Russell  for  a  statement  as  to  his  financial 
condition;  he  sent  them  such  written  statement  sigjned  by  himself 
on  April  26th.  This*  is  the  other  statement  set  out  in  the  specifica- 
tions of  objections,  and  it  will  not  be  necessary  to  decide  whether  or 
not  the  special  master  erred  in  finding  that  it  was  false.  On  May  4, 
1907,  the  Trust  Company  loaned  to  the  Da)rton  Construction  Company 
(in  which  Russell  was  interested)  on  its  note  due  August  5th,  with  col- 
lateral, $12,500.  The  president  of  the  Trust  Company  asserts  that 
Russell  indorsed  this  note,  the  latter  asserts  that  he  did  not;  the  ques- 
tion might  readily  have  been  determined  by  producing  the  note.  This 
was  not  done,  and  upon  examining  all  the  evidence  bearing  on  this 
branch  of  the  case  we  are  inclined  to  the  opinion  that  his  indorsement 
was  not  on  it.  Inasmuch,  however,  as  a  note  of  one  Dorrance  ($15,- 
000),  to  the  Dayton  Company  which  was  indorsed  by  Russell  was  sub- 
stituted for  the  Dayton  Company  note  when  it  came  due,  the  question 
becomes  unimportant ;  Russell  was  of  course  liable  on  this  Dorrance 
note  whether  the  proceeds  of  the  prior  note  went  to  the  Dayton  Com- 
pany or  to  himself. 

Some  months  later,  the  panic  of  1907  having  intervened  and  in  Jan- 
uary or  February,  1908,  differences  having  arisen,  the  matter  of  the 
truthfulness  or  falsity  of  these  two  statements  was  taken  up  in  an  in- 
terview or  interviews  between  counsel  for  the  Trust  Company  an-l  Rus- 
sell. Counsel  insisted  that  there  were  several  false  representation^  in 
the  written  statements,  that  they  could  have  Russell  arrested  and  put  in 
jail  in  a  civil  action  on  a  charge  of  fraud,  that  his  reputation  would  suf- 
fer, that  Russell  was  up  against  a  very  grave  proposition.  Counsel 
asked  if  Russell's  wife  had  property,  and  if  she  would  not  give  up 
some  of  it  to  help  him  out  of  this  fix.  These  interviews  resulted  in 
the  ag^^ement,  above  referred  to  between  Helen  A.  Russell,  the  wife, 
of  the  first  part,  Walter  Russell  of  the  second  part  and  the  Trust 
Company  of  the  third  part,  which  was  executed  March  2,  1908.  It 
recites  that  "the  party  of  the  second  part  has  heretofore  borrowed 
certain  moneys  from  the  party  of  the  third  part  aggregating  $40,000 
and  has  delivered  written  statements  to  the  party  of  the  third  part  as 
to  his  assets  and  liabilities,  and  has  transferred  to  the  party  ef  the 
first  part  certain  properties  included  in  said  statements."  The  in- 
debtedness stated  is  the  $25,000  loaned  to  Russell  and  the  $15,000  due 
on  the  Dorrance  note  indorsed  by  him,  which  was  substituted  for  the 
original  Dayton  Company  note  for  $12,500.  It  further  recites  that 
"the  party  of  the  first  part  (the  wife)  desires  to  secure  the  withdrawal 
and  cancellation  of  any  such  filed  statements  and  to  avoid  any  con- 
tention regarding  the  validity  of  any  such  transfer  of  property  to  her, 
and  to  obtain  from  the  party  of  the  third  part  forbearance  of  its  claim 
against  the  party  of  the  second  part  and  to  that  end  has  agreed  to  as- 
sume responsibility  for  a  portion  of  said  indebtedness,  to  wit,  the  sum 
of  $17,500,  and  to  secure  the  payment  thereof  by  the  assignment  as 
collateral  security"  of  certain  property  and  securities  specifically  enu- 
merated. 
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It  further  recites  that: 

**The  party  of  the  third  part  In  consideration  of  such  assumption  and  giv^ 
ing  of  security  by  the  party  of  the  first  part  as  aforesaid  has  agreed  to  forbear 
as  herein  provided  in  respect  to  its  claim  against  the  party  of  the  second  part 
and  has  agreed  to  cancel  and  surrender  any  statements  delivered  to  it  by  him 
and  to  concede  the  inadvertency  of  any  misstatements  therein,  and  to  waive 
and  release  any  claim  in  that  regard,  and  in  respect  ix)  any  transfer  of  prop- 
erties from  said  party  of  the  second  part  to  said  party  of  the  first  part  and  to 
waive  and  release  any  claim  or  right  against  them  or  either  of  them  or 
against  any  such  properties  on  account  of  any  such  transfer." 

The  parties  mutually  covenant  and  agree  that  Mrs.  Russell  shall  in- 
dorse and  deliver  a  note  of  her  husband  for  $17,500  securing  the  pay- 
ment thereof  by  certain  specified  collateral,  that  Russell  shall  also 
sign  and  deliver  two  other  notes  for  $11,250  each,  and  that  the  Dor-, 
ranee  note  and  any  and  all  renewals  thereof  or  securities,  if  any  be  ob- 
tained from  Dorrance,  shall  be  retained  as  security.  Then  follows  the 
covenant  of  the  Trust  Company  in  the  following  language : 

"Fourth.  The  party  of  the  third  part  agrees  that  any  statements  filed  with 
it  by  Walter  Russell  in  respect  to  his  property  or  assets  or  resources,  be  and 
the  same  are  hereby  in  all  respects  canceled  and  agrees  to  surrender  up  the 
same,  and  concedes  that  any  inaccuracies  therein,  especially  in  a  certain  state- 
ment dated  April  26th,  1907,  were  inadvertent  and  without  wrongful  indent, 
and  agrees  to  and  does  herein  waive  and  release  said  Walter  Russell  from  any 
claim  on  account  of  such  statement  or  statements,  and  further  agrees  to  and 
does  hereby  release  Mrs.  Russell,  Walter  Russell  and  any  properties  men« 
tioned  in  said  statement  or  statements  which  have  been  transferred  by  him  to 
her,  from  any  claim  or  right  it  has  or  might  have  to  attack  or  otherwise  ques- 
tion any  such  transfer." 

The  District  Judge  held  that  this  contract  bars  the  Trust  Company 
from  taking  legal  proceedings  of  any  kind  to  the  disadvantage  of  the 
bankrupt  based  on  the  financial  statements  made  to  the  Trust  Company. 
and  the  Bradstreet  Company,  and  the  correctness  of  that  decision  is 
challenged  by  this  appeal.  - 

The  appellant  relies  on  the  well-settled  rule  of  construction  that  re- 
leases, though  containing  the  broadest  and  most  general  terms,  are  to 
be  limited  to  the  particular  claims  which  from  the  recitals  appear  to 
have  been  in  the  immediate  contemplation  of  tl^e  parties.  This  rule  is 
well  illustrated  in  two  of  the  cases  cited  on  the  brief.  In  Jackson  v. 
Stackhouse,  1  Cow.  (N.  Y.)  122,  13  Am.  Dec.  514,  the  document  ac- 
knowledged receipt  of  a  vsduable  consideration,  in  full  of  a  specified 
judgment  alleged  to  be  for  two  years'  interest  on  a  specified  bond,  and 
*'also  in  full  of  all  debts,  demands,  judgments,  executions  and  accounts 
of  whatsoever  nature  to  this  date."  It  was  held  not  to  release  the  ob- 
ligee's rights  under  the  mortgage  given  to  secure  the  bond.  In  Union 
Pac.  Ry.  Co.  v.  Artist,  60  Fed.  365,  9  C.  C.  A.  14,  23  L.  R.  A.  681, 
the  document  acknowledged  the  receipt  of  $150  in  full  payment  for 
^'injuries  received  at  McCammon  on  Oregon  Short  Line  while  assist- 
ing in  switching  a  burning  baggage  car  from  main  track  to  side  track" 
and  ended  with  usual  form  of  general  release  of  all  suit3,  debts,  dues, 
claims  and  demands.  It  was  held  not  to  bar  an  action  for  personal  in- 
juries resulting  from  malpractice  of  the  surgeons  in  defendant's  hos- 
pital in  Denver  who  treated  him  for  the  injuries  recited,  but  carelessly 
left  a  drainage  tube  in  his  leg  as  the  wound  healed  and  when  he  was 
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discharged.  The  construction  of  releases,  however,  is  according  to 
the  intent  of  the  parties  as  it  may  be  gathered,  if  it  can  be  gathered, 
from  the  instrument  itself;  and,  since  the  language  to  be  construed 
varies  in  the  different  cases,  a  decision  in  one  is  not  always  controlling 
of  the  construction  in  another. 

Looking  at  the  contract  now  before  us  we  think  it  would  be  alto- 
gether too  narrow  a  construction  to  hold  that  it  was  intended  merely 
to  save  Mrs.  Russell  from  litigation  regarding  the  validity  of  certain 
transfers  to  her  and  to  release  Mr.  Russell  from  any  right  of  action 
based  upon  his  false  statements.  The  recitals  themselves  show  that 
the  Trust  Company  was  not  only  to  "forbear"  in  respect  to  its  claim 
against  Russell  for  having  borrowed  money  upon  alleged  false  state- 
ments ;  it  was  also  to  concede  that  any  misstatements  in  the  written 
statements  were  "inadvertent  and  without  wrongful  intent"  to  surren- 
der such  statements,  and  to  "cancel"  the  same.  The  language  seems 
well  chosen  to  express  the  intention  that  as  between  Russell  and  the 
Trust  Company  these  alleged  false  statements  were  to  be  completely 
wiped  out,  and  the  situation  be  as  if  they  had  never  Been  made.  This 
comprehensive  language  is  not  found  merely  in  a  covenant  following 
recitals  of  less  scope ;  it  is  in  the  recitals  themselves,  in  the  particular 
recital  which  undertakes  to  express  what  the  Trust  Company  is  will- 
ing to  do  in  order  to  obtain  $17,500  of  presumably  good  security. 
There  is  nothing  inherently  improbable  about  such  a  transaction.  Al- 
though it  had  a  cause  of  action  against  Mrs.  Russell  to  set  aside  a 
transfer  and  one  against  Russell  for  obtaining  money  on  false  repre- 
sentations, the  value  of  these  causes  of  action  could  be  determined  only 
by  their  trial.  That  there  would  be  a  vigorous  defense  which  might 
make  the  result  uncertain  is  manifest  from  the  brief  which  the  appel- 
lee has  filed  here.  The  evidence  indicates  that,  except  for  the  hold 
which  it  had  on  him  by  reason  of  the  alleged  false  statements,  the  com- 
pany did  not  expect  to  get  much,  if  anything,  from  him  in  payment 
of  his  notes.  How  much  property  Mrs.  Russell  had  does  not  appear, 
and  we  may  fairly  assume  that  the  agreement  was  considered  by  the 
Trust  Company  to  be  beneficial  to  itself,  or  it  would  not  have  entered 
into  it.  It  is  fair  also  to  assume  that  the  Trust  Company  entered  into 
it  with  full  appreciation  of  the  existing  situation  and  of  what  it  might 
become  in  the  natural  course  of  events  with  an  insolvent  debtor.  The 
suggestion  that  it  could  not  have  been  within  the  contemplation  of  the 
parties  that  Russell  would  go  into  bankruptcy  is  gratuitous.  The 
counsel  for  the  company  in  the  interview  with  Russell  which  led  up  to 
the  agreement  expressly  told  him  that  they  did  not  intend  to  let  him  go 
into  bankruptcy  until  he  had  made  good  with  them. 

We  concur,  therefore,  with  the  District  Judge  in  the  conclusion  that 
having  for  a  valuable  consideration  agreed  with  Russell  to  expunge 
the  statements  covered  by  the  agreement  the  Trust  Company  cannot 
be  allowed  to  present  such  statements  as  an  objection  to  his  discharge. 
Other  creditors  might  be  free  to  make  such  use  of  them  (In  re  A.  B. 
Carton  [D.  C]  148  Fed.  63),  but  this  creditor  by  canceling  the  state- 
ment has  prevented  itself  from  presenting  it. 

By  reference  to  the  agreement  it  will  appear  that  the  recitals  refer 
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to  "any  statements  delivered  to  (Ac  Trust  Company)  by  (Russell)" 
and  the  covenant  of  the  Trust  Company  is  to  cancel  and  surrender 
"any  statements  filed  with  it  by  Walter  Russell."  The  signed  state- 
ment of  January  26, 1907,  was  made  by  Russell  to  the  Bradstreet  Com- 
pany, was  filed  with  it,  and  was  never  delivered  to  the  Trust  Company 
or  apparently  seen  by  them  before  the  trial.  It  is  contended,  therefore, 
that  this  statement  is  not  within  the  language  of  the  agreement.  In 
considering  this  suggestion  it  will  be  useful  to  refer  to  the  statute. 
Act  July  1,  1898,  c.  541,  30  Stat.  650  (U.  S.  Comp.  St.  1901,  p.  3427). 
Section  14b  provides  for  the  refusal  of  a  discharge  when  the  bank- 
rupt has  "(3)  obtained  property  on  credit  from  any  person  upon  a  ma- 
terially false  statement  in  writing  made  to  such  person  for  the  pur- 
pose of  obtaining  such  property  on  credit."  This  provision  was  in- 
corporated by  amendment  in  1903.  Act  Feb.  5,  1903,  c.  487,  §  4,  32 
Stat.  797  (U.  S.  Comp.  St.  Supp.  1909,  p.  1310).  Its  language  is  pre- 
cise and  evidently  chosen  to  restrict  the  scope  of  the  provision,  so  that 
no  loose  construction  might  extend  it  beyond  what  Congress  intend- 
ed to  enact  when  it  added  an  objection,  the  like  of  which  appears  in  no 
previous  bankruptcy  law.  This  is  apparent  not  only  from  the  choice 
of  words,  but  also  from  the  history  of  the  amendment.  As  it  left  the 
house  it  contained  the  clause  "or  of  being  communicated  to  the  trade" ; 
that  clause  was  struck  out  in  the  Senate,  and  the  House  concurred  in 
thus  restricting  it.  Collier  on  Bankruptcy  (7th  Ed.)  p.  287.  It  would 
seem  from  this  that  the  ordinary  statement  of  financial  condition  made 
to  a  mercantile  agency  for  general  circulation. among  its  inquiring  sub- 
scribers would  not  be  within  the  statute.  Three  cases  are  cited  in  ap^ 
pellant's  brief.  In  Re  Dresser,  146  Fed.  393,  76  C.  C.  A.  655,  this 
court  held  that  when  the  bankrupt  had  prepared  a  written  statement, 
false  in  material  facts,  and  delivered  it  to  a  broker  whom  he  employ- 
ed to  obtain  property  on  credit  for  the  bankrupt,  with  the  intent  that 
the  broker  should  exhibit  it  to  the  creditor,  such  transaction  was  in 
all  respects  the  same  as  if  the  bankrupt  had  himself  exhibited  the  state- 
ment. In  Re  Pincus  (D.  C.)  147  Fed.  623,  the  manager  of  a  mercan- 
tile agency,  at  the  request  of  one  of  its  subscribers,  made  an  inquiry 
of  the  bankrupt  as  to  a  certain  loan  contained  in  a  statement  which  he 
had  filed  with  the  agency,  and  which  the  manager  showed  him.  The 
bankrupt  wrote  a  false  statement  upon  the  document,  and  thereafter 
the  manager  "communicated  the  result  of  this  visit"  to  the  subscriber, 
who  thereupon  extended  credit  to  the  bankrupt  on  the  faith  of  the 
statement.  Discharge  was  refused.  In  Re  Carton  &  Co.  (D.  C.)  148 
Fed.  63,  the  same  judge  held  that  "the  usual  commercial  agency  re- 
port obtained  by  an  agency,  in  order  that  it  may  give  the  new  merchant 
a  'rating'  and  for  general  distribution  among  its  customers,  cannot  be 
made  the  basis  of  successful  action  by  an  objecting  creditor."  But 
that  "when  an  agency  applies  to  a  merchant  for  a  specially  signed  re- 
port on  his  condition  he  must  know  that  such  report  is  for  the  special 
purpose  of  enabling  those  who  vend  him  goods  to  decide  upon  his  finan- 
cial responsibility."  The  case  went  off  on  another  ground,  but  the 
court  intimated  that  in  its  opinion  such  special  reports  when  false  were 
to  be  treated  as  within  the  statute,  whether  or  not  it  was  disclosed  to 
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the  bankrupt  that  some  particular  person  with  whom  he  was  abotit  to 
deal  had  asked  for  the  information. 

We  do  not  express  any  opinion  as  to  the  correctness  of  these  last 
two  decisions ;  it  is  not  necessary  to  do  so.  If  the  statement  of  Jan- 
uary 26th  which  Russell  gave  to  the  feporter,  sent  to  him  by  the  Brad- 
street  Company,  is  to  be  considered  as  merely  the  usual  commercial 
agency  report  filed  with  such  agency  to  secure  a  rating,  then  not  hav- 
ing been  made  to  the  Trust  Company  for  the  purpose  of  obtaining  the 
property  or  credit,  it  is  not  within  the  language  of  the  act  If,  how- 
ever, it  :be  held  that  the  circumstances  were  such  that  it  should  be  as- 
sumed that  Russell  knew  the  Trust  Company  was  making  inquiries 
about  him  at  the  agency,  then,  when  he  filed  a  false  report  with  the 
agency  he  gave  it  authority,  as  his  agent,  to  repeat  his  statement  to 
the  Trust  Company,  and,  although  the  latter  company  never  saw  the 
original  statement  the  copy  which  was  sent  to  it  by  the  agency  was  as 
effective  to  bind  the  bankrupt  as  if  he  had  signed  it  with  his  own  hand 
and  delivered  it  personally  to  the  president  of  the  Trust  Company. 
But,  in  such  event,  the  "materially  false  statement  in  writing"  'would 
be  the  one  which  was  delivered  to  that  company,  upon  which  alone  it 
relied,  which  was  placed  in  its  files  and  which  upon  the  execution  of 
the  agreement  it  transferred  to  Mrs.  Russell.  Such  statement,  how- 
ever, is  covered  by  the  agreement  and  may  not  be  availed  of  by  the 
Trust  Company  as  a  bar  to  discharge. 

In  the  foregoing  we  do  not  mean  to  be  understood  as  deciding 
whether  or  not  the  Commercial  Trust.  Company  had  in  any  case  any 
standing  in  court  under  a  specification  alleging  that  its  property  had 
been  obtained  through  fraudulent  misrepresentations,  which  facts,  if 
true,  would  have  excepted  its  debt  under  section  17  (2)  from  the  bar 
of  a  discharge.  Here  we  only  determine  that,  if  it  had  such  a  stand- 
ing its  case  was  not  made  out  on  the  facts. 

The  order  is  affirmed. 


HOBBS  MFG.  CO.  v.  GOODING  et  aL 

(Circuit  Court  of  Appeals,  First  Circuit    February  3,  1910.) 

No.  835. 

h  Equitt  (§  150*) — Pleading — Multifariousness— Ancillabt  Bill. 

An  ancillary  1)111  in  equity  intended  to  serve  the  purpose  of  an  equitable 
execution  may  be  broad  in  scope,  and  Is  i^exible  in  character  to  meet  the 
necessities  of  the  case.  Where,  in  a  suit  for  Infi-ingement  of  a  patent 
against  four  defendants,  Joint  and  several  Judgments  were  entered 
against  all  of  the  defendants  for  profits  during  a  portion  of  the  time,  and 
against  two  of  them  only  for  profits  during  another  portion,  an  ancillary 
bill  filed  by  complainant  to  reach  and  subject  property  alleged  to  have 
been  fraudulently  conveyed  by  one  of  the  defendants  against  whom  both 
Judgments  run  Is  not  multifarious  because  it  Joins  as  defendants  all  of 
the  Judgment  defendants,  and  also  seeks  to  make  available  equitable  as- 
sets of  one  or  more  of  the  others. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  §§  342,  371-379; 
Dec.  Dig.  i  150.*] 
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2.  Equity  (§  401*) — ^Pleading— Insufficienct  or  Allegations— Power  to 
Refeb. 

Where  a  bill  in  equity  in  a  federal  court  fails  to  conform  to  the  standard 
rules  of  equity  pleading,  and  especially  to  equity  rule  26,  In  not  contain- 
ing specific  allegations  necessary  to  limit  the  scope  of  the  inquiry  within 
definite  and  proper  bounds,  it  is  within  the  general  powers  of  the  court, 
when  it  becomes  necessary  for  it's  own  protection  to  do  so,  on  its  own  mo- 
-  tion  to  send  the  bill  to  a  master  to  be  purged  of  everything  found  not  to 
conform  to  the  rules. 

[Ed.  Note. — ^For  other  cases,  see  Equity,  Dec.  Dig.  §  401.  ♦] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Suit  in  equity  by  the  Hobbs  Manufacturing  Company  against 
George  E.  Gooding  and  others.  Complainant  appeals  from  a  decree 
dismissing  an  ancillary  bill.    Reversed. 

For  opinion  Jbelow,  see  (C.  C.)  166  Fed.  933.  See,  also  (C.  C.)  164 
Fed.  91. 

Edward  S.  Beach,  for  appellant. 

Raymond  T.  Parke,  for  appellees  Gooding  and  another. 
William  A.  Copeland  (William  A.  Macleod,  on  the  brief),  for  appel- 
lee Dike. 

Charles  Warren,  for  appellee  John  T.  Robinson  Co. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict  Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  bill  in  equity  with  reterence  to 
which  there  were  motions  to  dismiss  and  demurrers.  A  careful  ex- 
amination of  the  demurrers  shows  that,  so  far  as  this  appeal  is  con- 
cerned, they  are  to  be  taken  simply  as  general  demurrers.  The  motions 
to  dismiss  were  not  accepted  by  the  Circuit  Court  as  efficient,  and  they 
do  not  appear  to  us  to  be  so.  Nevertheless,  we  have  not  carefully  sifted 
out  all  the  questions  which  they  raise,  and,  if  we  are  mistaken  about 
them,  the  judgment  which  we  will  enter  will  prevent  any  injurious 
results  therefrom.  The  bill  was  dismissed  on  the  demurrers  substan- 
tially on  the  single  question  of  multifariousness,  and  this  question  is 
the  particular  matter  brought  to  our  attention.  The  other  difficulties 
which  arise  on  the  face  of  the  bill  are  numerous;  and,  while  we  may 
discuss  some  of  them,  we  will  ultimately  decide  only  the  question  of 
multifariousness,  reserving  the  rest  for  the  primary  consideration  of 
the  Circuit  Court. 

The  history  of  the  litigation,  so  far  as  it  is  necessary  to  state  it,  is 
as  follows :  A  bill  was  filed*  alleging  infringements  of  sundry  patents 
by  the  respondents  Glazier,  Metcalf,  Taylor,  and  Gooding.  Two  judg- 
ments were  entered  in  a  single  decree  for  very  considerable  amounts  in 
the  way  of  profits,  one  against  Glazier  and  Metcalf,  jointly  and  sev- 
erally, alleging  infringements  from  April,  1893,  and  one  against  all 
four — that  is.  Glazier,  Metcalf,  Taylor,  and  Gooding — jointly  and  sev- 
erally, alleging  infringements  from  December,  1894.  The  original  bill 
was  filed  on  December  2,  1896,  and  judgment  was  entered  on  January 
27,  1908.  There  is  some  minor  confusion  of  dates  which  we  have  no 
occasion  to  reconcile.     Execution  issued  in  the  original  suit.    While 

*For  other  caaei  see  same  topic  A  i  mndBBB  in  Dec.  4  Am.  Digs.  1907  to  date»  4  Rep*r  Indeze* 
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the  present  bill  alleges  that  the  execution  was  returned  unsatisfied,  the 
return  on  the  execution,  which  is  in  some  way  made  an  exhibit,  states 
that  the  marshal  made  search  for  property  in  Lynn,  Salem,  and  Hyde 
Park,  and  was  unable  to  find  any.    It  concludes: 
"Therefore  I  return  this  execution  into  court  unsatlBfied.'* 

The  allegations  of  the  bill  override  the  form  of  return  shown  by  the 
exhibit  until  it  is  properly  offered  in  evidence.  We  observe  on  this 
because  this  perhaps  is  not  a  sufficient  return,  and  the  law  on  this 
point  is  technical.  It  ^es  so  far  that  the  analogy  to  the  statute  of 
limitations,  as  applied  m  equity,  prevents  the  commencement  of  the 
running  of  the  period  of  limitation  until  the  formal  return  by  the  offi- 
cer that  the  execution  is  unsatisfied  has  been  made.  Bowker  v.  Hill 
(C.  C.)  115  Fed.  528;  affirmed  in  Taylor  v.  Bowker,  111  U.  S.  110,  4 
Sup.  Ct  397,  28  U  Ed.  368.  Whether  the  return  will  be  sufficient  as 
it  stands  when  offered  in  proof,  or  whether  it  can  be  amended  so  as  to 
be  sufficient,  if  not  now  sufficient,  are  matters  which  are  left  for  pri- 
mary consideration  and  action  by  the  Circuit  Court 

The  bill  before  us  is  in  substance  an  equitable  execution,  ordinarily 
known  as  an  ancillary  bill,  intended  to  obtain  satisfaction  of  the  orig- 
inal judgment.  It  would  be  wearisome  to  attempt  to  point  out  in  de- 
tail how  far  the  Supreme  Court  has  goile  with  regard  to  ancillary  bills ; 
but  we  will  make  brief  references  thereto  for  the  purpose  of  showing 
that  the  bill  before  us  is  strictly  and  properly  of  that  nature,  is  amen- 
able as  such,  and  is  in  no  sense  subject  to  the  strict  rules  as  to  parties 
or  to  jurisdictional  questions  applicable  to  original  suits.  We  make 
our  references  without  discrimination  between  equity  and  law,  because 
the  fundamental  principles  of  ancillary  proceedings  apply  equally  to 
both.  The  most  striking  illustrations  of  the  reaching  out  power  of  the 
federal  courts  through  the  use  of  ancillary  proceedings  are  found  in 
the  scope  given  by  the  Supreme  Court  to  suits  by  receivers,  especially 
in  winding  up  cases  and  in  creditors*  bills,  and  to  writs  of  mandamus 
when  availed  of  for  the  purpose  of  securing  payment  of  judgments 
by  the  taxing  officers  of  quasi  corporations.  The  extent  of  the  ancil- 
lary powers  of  the  federal  courts  was  never  well  understood  until  the 
leading  case  of  Freeman  v.  Howe,  24  How.  450,  460,  16  L.  Ed.  749, 
which  is  now  so  familiar  that  we  need  not  develop  it,  and  which  is 
among  those  cited  in  White  v.  Ewing,  159  U.  S.  36,  39,  16  Sup.  Ct. 
1018,  40  L.  Ed.  67,  with  reference  to  this  general  topic.  The  extent 
and  flexibility  of  these  ancillary  powers  were  pointed  out  in  Pullman's 
Palace  Car  Co.  v.  Washburn,  decided  in  this  circuit  on  March  8,  1895, 
66  Fed.  790,  affirmed  by  the  Circuit  Court  of  Appeals,  76  Fed.  1005, 
21  C.  C.  A.  598.  The  bill  before  us  is  clearly  within  the  principles  ap- 
plicable 'to  ancillary  proceedings,  of  a  class  to  be  regarded  as  flexible 
in  accordance  with  the  varying  details  necessary  to  make  them  efficient 
under  differing  circumstances. 

We  have  had  at  bar  a  very  considerable  discussion  with  reference  to 
the  citizenship  of  the  parties  to  this  bill.  In  a  general  sense  this  is  a 
matter  of  no  consequence  in  an  ancillary  suit.  This  was  strikingly 
exhibited  in  Root  v.  Woolworth,  160  U.  S.  401,  14  Sup.  Ct.  136,  37 
L.  Ed.  1123.    While  the  question  of  citizenship  is  of  no  importance,  the 
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question  of  residence,  or  inhabitancy,  may  be ;  but  this  bill  for  the  most 
part  undertakes  to  apply  for  the  benefit  of  the  complainant  specific 
properties  which  it  is  claimed  are  located  within  the  district  of  Massa- 
chusetts, where  all  the  proceedings  have  taken  place.  So  far  as  this 
is  justified,  jurisdiction  is,  of  course,  in  some  way  maintainable  under 
section  738  of  the  Revised  Statutes,  amended,  or  re-enacted,  in  section 
8  of  the  Act  of  March  3,  1875,  c.  137,  18  Stat.  472,  473  (U.  S.  Comp. 
St.  1901,  p.  613),  as  most  lately  pointed  out  in  IngersoU  v.  Coram, 
211  U.  S.  335,  29  Sup.  Ct.  92,  53  L.  Ed.  208.  However,  so  far  as  such 
jurisdictional  questions  may  arise,  we  reserve  them  also  for  the  pri- 
mary consideration  and  determination  of  the  Circuit  Court. 

Coming,  therefore,  to  the  substantial  question  before  us,  we  take  up 
the  relations  of  Glazier  to  these  proceedings.  Without  going  into  de- 
tails, and  without  reference  to  otfier  allegations  of  insufficient  charac- 
ter to  which  we  will  come  later,  the  bill  seeks  to  reach  certain  real 
estate  located  in  the  district  of  Massachusetts,  fully  described;  which 
it  alleges  Glazier  has  fraudulently  conveyed  to  persons  who  still 
hold  it  for  his  equitable  benefit  and  who  are  made  parties.  In  view 
of  the  fact  that  the  demurrers  we  are  dealing  with  are  general  and 
to  the  whole  bill,  there  may  be  enough  here  to  sustain  the  bill,  so 
far  as  they  are  concerned,  even  if  all  the  all.egations  as  to  the  other 
parties  against  whom  the  judgments  run  were  insufficient.  We  can 
therefore  test  the  question  of  mutifariousness  by  having  for  that  pur- 
pose specific  regard  to  Glazier,  and  to  none  other  of  the  respondents  in 
the  original  suit. 

As  we  have  shown.  Glazier  is  one  of  the  four  parties  against  whom 
decree  was  entered  in  part,  jointly  and  severally,  and  also  one  of  the 
two  parties  against  whom  alone  decree  was  entered  in  part,  jointly  and 
severally;  so  that,  so  far  as  he  is  concerned,  one  portion  of  the  judg- 
ment overlaps  the  other,  and  he  and  his  interests,  and  the  remedies 
against  him,  permeate  every  aspect  brought  to  our  attention.  We  are 
therefore  not  called  on  to  deal  with  a  condition  which  might  exist, 
where  one  part  of  a  judgment  might  be  against  two  of  the  original  re- 
spondents only,  and  the  other  part  against  the  other  two  only,  in  which 
event  there  would  be  no  overlapping.  Under  such  supposed  circum- 
stances, no  advantage  could  apparently  come  from  any  attempt  to  en- 
force that  part  of  the  original  decree  which  lay  against  two  of  the 
original  respondents,  in  connection  with  an  attempt  to  enforce  the 
other  part  thereof  which  lay  against  the  other  two  origii^al  respond- 
ents ;  and  the  refusal  of  the  Circuit  Court  to  attempt  the  same  might 
well  fail  of  being  reviewed  by  the  appellate  tribunal.  Here,  however, 
so  far  as  Glazier  is  concerned,  we  have  necessarily  an  apportioning  of 
all  the  property  which  he  has  fraudulently  conveyed  in  accordance  with 
the  terms  of  the  bill,  or  of  the  proceeds  thereof.  The  whole  of  it  could 
not  in  equity  go  to  that  portion  of  the  judgment  which  ran  against  two 
respondents  only,  or  to  that  portion  which  ran  against  all  four.  There- 
fore, there  must  be  an  apportionment  as  between  these  two  portions  of 
the  judgment.  If  the  decree  here  were  in  solido  against  all  four  of  the 
original  respondents  for  one  and  the  same  amount,  it  would  not  be 
questioned,  and  could  not  be  questioned,  that  an  anciUary  bill  of  the 
diaracter  before  us  would  not  be  multifarious  although  it  joined  all 
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four,  and  although  it  sought  to  make  available  equitable  assets  of  only 
one,  two,  or  three  of  them,  or  several  properties  fraudulently  conveyed 
by  only  one,  two,  or  three.  This  is  clear  on  general  equitable  principles, 
because,  whatever  the  form  or  purpose  of  an  ancillary  proceeding  hav- 
ing in  view  securing  payment  of  an  original  decree,  marshaling  be- 
tween all  the  respondents  is  an  essential  element  in  the  view  of  the 
Chancellor.  Therefore,  all  the  respondents  would  necessarily  be 
joined  in  order  that  the  equities  of  marshaling  might  be  worked  out. 
Story's  Equity  Pleadings,  §  286.  Pollard  v.  Bailey,  20  Wall.  620,  22 
L.  Ed.  376,  and  other  cases  of  that  class,  illustrate  the  broad  necessity 
of  bringing  in  all  respondents  for  the  proper  application  of  the  equi- 
ties of  apportionment  and  marshaling.  Here  we  have,  as  we  have 
shown,  apportionment  necessarily  preceding  the  same  marshaling  on 
the  same  principles  as  though  there  had  been  but  one  decree  in  solido 
against  all  four  respondents.  Therefore,  it  follows  that,  on  the  mere 
question  of  multifariousness,  there  must  be  a  reversal. 

But,  as  we  have  already  said,  the  difficulties  of  this  case  do  not  stop 
there.  We  have  said  that  the  bill  apparently  states  in  proper  form  suf- 
ficient matter  to  establish  a  remedy  so  far  as  concerns  Glazier;  and 
therefore,  on  account  of  the  necessity  of  apportionment,  it  is  sufficient 
to  require  all  other  original  respondents  as  parties.  We  have  also  said 
that  there  may  be  sufficient  on  these  demurrers  to  sustain  the  bill ;  but 
we  must  add  that  we  are  doubtful  whether  the  bill  contains  sufficient, 
properly  alleged,  to  reach  any  assets  said  to  have  been  fraudulently  con- 
veyed by  any  respondent  other  than  Glazier.  Many  allegations  are  in 
the  alternative  without  being  in  such  form  as  to  enable  the  complain- 
ant to  assert  a  double  aspect.  Of  course,  such  allegations  are  insuffi- 
cient, and,  in  some  circumstances  fatal  on  general  demurrer.  More- 
over, the  bill  contains  allegations  substantially  as  follows: 

'*Yonr  orator  further  avers,  on  information  and  belief,  that  said  defendants, 
George  W.  Glazier,  John  C.  Metcalf.  Eugene  H.  Taylor,  and  George  E.  Good- 
ing, each  has  large  property  interests  and  rights  in  said  Consolidated  Box 
Machine  Company,  which  neither  of  them  intends  to  apply  to  the  payment  of 
your  orator's  claim." 

Also  as  follows : 

"On  information  and  belief  your  orator  farther  avers  that  said  John  O.  Met* 
calf  has  large  property  interests  and  rights,  and  is  a  stockholder,  either  in 
his  own  name  or  in  the  names  of  others  for  his  use  and  benefit,  in  and  of  said 
John  T.  Robinson  Company." 

With  reference  to  these  extracts,  it  may  be  that  the  complex  allega- 
tions of  this  bill  contain  particulars  which  we  have  overlooked.  But 
there  are  allegations  of  this  character  where  there  are  no  particulars 
stated.  These  are  not  only  invalid  in  accordance  with  the  rules^  of  eq- 
uity pleading,  but,  if  allowed  to  stand,  might  involve  the  court  in  an 
amount  of  investigation  as  to  which  no  limits  or  boundaries  have  been 
put  by  the  bill,  accomplishing  in  the  end  no  practical  result.  There- 
fore, in  view  of  the  insufficient  allegations  of  the  character  to  which  we 
have  referred,  and  others  insufficient  for  other  reasons,  it  is  necessary 
that  the  court  should  protect  itself  of  its  own  motion  if  the  parties  fail 
to  do  so.    Some  of  these  matters  are  mere  surplusage,  and  some  are  of 
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a  character  which  are  available  only  on  special  demurrer,  but  would 
unnecessarily  open  out  a  field  without  limits  or  bounds,  as  we  have 
said,  if  allowed  to  remain  in  the  bill.  Therefore,  before  proceeding 
with  such  a  bill  the  Circuit  Court  should  send  it  to  a  master  to  be 
purged  of  everythin^f  which  is  found  not  to  conform  to  the  standard 
rules  of  equity  pleadmg.  Equity  rule  27  may  not  be  sufficiently  broad 
to  reach  this  case ;  but,  so  long  as  any  bill  fails  to  comply  with  the 
standard  maxims  of  pleading  to  which  we  have  referred,  and  especially 
fails  to  comply  with  equity  rule  26,  it  is  within  the  general  powers  of 
the  court,  when  it  becomes  necessary  for  its  own  protection  so  to  do, 
to  proceed  of  its  own  motion  in  the  way  we  have  pointed  out.  Dew- 
hurst's  Rules  of  the  United  States  Courts  (1907)  350,  351 ;  Kelley  v. 
Boettcher,  85  Fed.  55-61,  29  C.  C.  A,  14,  decided  by  the  Circuit  Court 
of  Appeals  for  the  Eighth  Qircuit  on  February  14,  1898. 

One  of  the  respondent  corporations,  the  John  T.  Robinson  Company, 
filed  a  motion  to  dismiss.  Its  brief  does  not  refer  us  to  any  demurrer, 
and  we  have  not  foimd  any  in  the  record.  This  corporation  was  or- 
ganized in  Massachusetts,  and  therefore  it  is  subject  to  service;  and 
we  find  nothing  in  the  motion  to  dismiss  which  requires  our  attention. 
The  same  corporation  also  answered,  but  the  record  does  not  bring  that 
before  us  at  the  present  time.  Therefore,  we  cannot  take  authoritative  • 
cognizance  of  anything  peculiar  to  the  John  T.  Robinson  Company ; 
but,  in  line  with  what  we  have  said  as  to  the  general  frame  of  the  bill, 
and  the  duty  of  the  Circuit  Court  in  reference  thereto,  we  call  attention 
to  certain  allegations  supposed  to  affect  this  corporation.  We  may  add 
that  we  believe  there  are  like  conditions  of  pleadings  with  reference  to 
other  corporations  brought  in  as  parties  respondent.  The  bill  alleges 
that  Taylor  owns  one  share  of  its  capital  stock  which  stands  in  his  own 
name.  It  proceeds  further  as  follows :  "That  if  only  one  share  of  the 
stock  of  said  John  T.  Robinson  Company  stands  in  the  name  of  said 
Eugene  H.  Taylor,  then  there  are  a  large  number  of  other  shares  of 
the  stock  of  said  company  standing  in  the  names  of  other  persons  for 
the  use  and  benefit  of  said  Taylor."  The  "other  persons"  are  not 
named. 

It  is  part  of  the  A  B  C  of  the  law  that  in  equity  the  title  of  corporate 
stocks,  standing  apparently  in  the  name  of  an  adverse  party,  cannot  be 
litigated  between  the  complainant  and  the  corporation  in  question  with- 
out bringing  in  the  adverse  claimant,  so  that  an  issue  may  be  properly 
made.  Apparently  this  rule  was  disregarded  with  reference  not  only 
to  shares  of  corporation  stocks,  but  to  other  properties  which  tlie  bill 
seeks  to  reach.  From  such  examination  as  we  have  been  able  to  give, 
it  is  probable  that  it  may  be  found  that,  with  the  allegations  as  they 
stand  with  reference  to  the  Tohn  T.  Robinson  Oxnpany,  the  bill  should 
be  dismissed  as  to  it,  and  uiat  other  parties  may  go  out  for  the  same 
reason.    However,  we  leave  this  also  primarily  for  the  Circuit  Court. 

With  reference  to  the  real  estate  alleged  to  have  been  fraudulently 
conveyed,  one  or  more  of  the  respondents  rely  on  the  first  section  of 
chapter  178  of  the  Revised  Laws  of  Massachusetts,  to  the  eflfect  that 
creditors  may  bring  an  action  at  common  law  for  the  possession  of  the 
lands  of  debtors  fraudulently  conveyed.  This,  of  course,  does  not 
affect  proceedings  in  the  federal  courts,  and  does  not  drive  their  suitors 
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to  actions  at  common  law  in  lieu  of  bills  in  equity,  which  latter  not 
only  give  a  nominal  recovery,  but  clear  the  title.  Moreover,  in  this 
respect,  the  statutes  are  not  different  at  all  from  the  common  law, 
regarding  the  Statutes  of  Elizabeth  as  a  part  thereof ;  for  at  common 
law  it  has  always  been  a  rule  that  a  writ  of  entry  would  lie  under  the 
circumstances  stated.  Nevertheless,  the  equity  courts,  especially  the 
federal  courts,  have  given  a  more  efficient  concurrent  remedy  of  the 
character  attempted  in  the  bill  now  before  us. 

Under  all  the  circumstances,  the  decree  appealed  against  must  be 
reversed,  with  the  understanding  that  we  have  ruled  conclusively  only 
against  the  defence  of  multifariousness,  as  the  record  now  stands. 
The  Circuit  Court  is  left  to  initiate  and  primarily  conclude  all  investi- 
gations as  to  all  other  topics,  the  duty  resting  upon  it  to  purge  in  some 
way  the  pleadings  as  we  have  pointed  out,  or,  if  the  complainant  re- 
fuses to  assist  in  so  doing,  to  dismiss  the  bill. 

This  record  is  a  striking  illustration  of  the  necessity  of  adhering  to 
the  standard  rules  of  pleading,  and  especially  to  the  directions  of  the 
twenty-sixth  equity  rule,  that  every  bill  should  be  expressed  in  as  brief 
and  succinct  t^rms  as  it  reasonably  can  be ;  and  it  is  an  especially  strik- 
ing illustration  of  the  fact  that  loose  pleadings  may  involve  the  court 
in  an  unlimited  mass  of  investigations  which  may  in  the  end  prove 
entirely  worthless.  Not  only  do  we  look  to  the  proponent  of  this  bill, 
but  we  look  also  to  the  respondents  for  seasonable  objections  by  excep- 
tions and  otherwise  with  reference  to  the  state  of  its  allegations.  The 
failure  of  each  in  these  particulars  has  already  thrown  so  much  unnec- 
essary labor  on  the  court  that  neither  is  entitled  to  any  costs  at  the 
present  time. 

The  decree  of  the  Circuit  Court  is  reversed ;  the  case  is  remanded 
to  that  court  for  proceedings  in  accordance  with  the  opinion  of  this 
court  passed  down  on  the  3d  day  of  February,  1910 ;  and  neither  party 
will  recover  any  costs  accruing  before  the  filing  in  the  Circuit  Court 
of  the  mandate  conforming  to  this  judgment,  either  in  that  court  or  on 
this  appeal. 


LOESER  V.  ALEXANDER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    February  8,  1910.) 

No.  1,955. 

L  Counties  (J  101»)-— Countt  Tbsasuber— Bonds  Tae:en  fbom  Deputies- 
Ohio  Statutes. 

Rev.  St  Ohio,  {  1080,  requires  a  county  treasurer  to  give  bond  condi- 
tioned that  he  shall  pay  over  according  to  law  all  public  money  which 
shall  come  into  his  hands.  Section  1089  authorizes  him  to  appoint  one  or 
more  deputies,  and  provides  that  he  "shall  in  aJl  cases  be  liable  and  ab- 
conntable  for  the  proceedings  and  misconduct  in  office  of  his  deputies.** 
There  is  no  provision  requiring  bonds  from  deputies.  Eeld^  that  a  bond 
required  by  a  county  treasurer  from  a  "deputy  collector  of  taxes"  ap- 
pointed by  him,  who  was  in  legal  effect  a  deputy  treasurer,  was  not  a 
public  bond,  but  that  the  treasurer  was  personally  the  obligee,  although 
the  bond  in  terms  ran  to  him  as  treasurer,  and  was  entitled  to  sue  or  oth- 
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erwise  proceed  thereon  In  his  own  name,  either  before  or  after  the  ex- 
piration of  his  term  of  office,  and  without  regard  to  whether  or  not  he 
had  made  good  to  the  county  the  defalcation  of  the  deputy  for  which  he 
sued  for  which  he  and  his  sureties  on  his  own  bond  were  liable. 
[Ed.  Note. — ^For  other  cases,  see  Ctountles,  Dec.  Dig.  §  lOl.*] 

2.  Bankruptcy  (§  316*) — Pbovable  Debts— Fixed  Liabilitt. 

Bankrupt  was  surety  on  the  bond  given  by  a  deputy  collector  of  taxes 
in  Ohio  to  the  county  treasurer  for  his  Individual  protection,  he  being  ac- 
countable and  liable  on  bis  own  bond  for  the  taxes  collected  by  his  dep- 
uty. Prior  to  the  bankruptcy,  the  deputy  had  become  a  defaulter  by  rea- 
son of  the  failure  of  a  bank  In  which  he  deposited  his  collections.  Held, 
that  the  liability  of  the  bankrupt  on  the  bond  was  not  contingent,  but 
was  a  fixed  liability,  provable  against  his  estate,  having  been  liquidated; 
that  the  right  of  the  treasurer  as  obligee  In  the  bond  to  prove  the  claim 
was  not  affected  by  the  pendency  of  an  action  at  law  on  the  bond,  nor  the 
fact  that  the  public  authorities  had  recovered  a  portion  of  the  shortage 
from  the  receiver  of  the  bank  in  which  the  fund  was  deposited,  which 
went  only  in  reduction  of  the  claim. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  S16.*] 

8.  Counties  (f  98*) — County  Tbeasubeb— Bond  Taken  i'bom  Deputy— 
Bbeach  of  Condition. 

A  county  treasurer  who  was  responsible  on  his  bond  for  all  taxes  col- 
lected by  himself  or  deputies  and  required  by  law  to  keep  all  public  mon- 
ey  in  his  office,  appointed  the  cashier  of  a  bank  in  a  town  at  some  dis- 
tance from  the  county  seat,  deputy  collector  of  taxes  for  such  town  and 
the  surrounding  township,  taking  a  bond  from  him  conditioned  that  he 
should  faithfully  pay  over  to  the  treasurer  all  money  collected  by  him, 
according  to  law.  As  collected,  the  tax  money  was  deposited  by  the  dep- 
uty in  his  bank  In  an  account  standing  in  the  name  of  the  treasurer,  but 
with  which  he  had  nothing  to  do,  having  no  passbook  and  making  no 
checks  thereon.  In  his  own  books  he  kept  an  account  with  the  deputy, 
and  on  each  settlement  received  payment  from  the  deputy  in  cash  and 
treasurer's  warrants  taken  up  by  the  deputy  or  the  bank.  The  appoint- 
ment of  such  deputy  collector  was  in  accordance  with  a  custom  In  exist- 
ence before  he  became  treasurer,  and  was  apparently  for  the  accommo- 
dation of  taxpayers.  Held,  that  the  deposit  of  the  money  In  the  bank  by 
the  deputy  was  not  a  payment  of  the  same  to  the  treasurer  within  the 
meaning  of  the  bond,  but  that  it  remained  in  the  custody  of  the  deputy, 
and  he  continued  liable  therefor  on  his  bond  until  it  was  actually  paid 
over. 

[Ed.  Note. — For  other  cases,  see  Counties,  Dec.  Dig.  §  98.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio. 

In  the  matter  of  Otho  L.  Hays,  bankrupt.  Appeal  by  Nathan  Loeser, 
trustee,  from  an  order  allowing  the  claim  of  William  L.  Alexander. 
Affirmed. 

W.  J.  Geer  and  J.  N.  Van  Deman,  for  appellant 

H.  M.  Roberts,  for  appellee. 

Before  SEVERENS  and  WARRINGTON,  Circuit  Judges,  and 
KNAPPEN,  District  Judge. 

KNAPPEN,  District  Judge.  This  appeal  brings  up  for  review  the 
order  of  the  District  Court,  which  affirmed  the  order  of  the  referee 

S ''lowing  the  claim  of  appellee,  former  treasurer  of  Crawford  county, 
hio,  against  the  estate  of  the  bankrupt  Hays,  by  reason  of  the  lat- 
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ter*s  suretyship  upon  a  bond  given  appellee  by  L.  W;  BIyth,  as  deputy 
collector  of  taxes.  The  facts  necessary  to  an  understanding  of  the 
case  are  these :  ^ 

Appellee  was  elected  treasurer  of  Crawford  county  in  the  year  1900, 
and  re-elected  in  1902.  Bucyrus  is  the  county  seat.  Galion  is  12  miles 
distant  therefrom,  and  in  Polk  township.  For  several  years  previous 
to  appellee's  election  as  county  treasurer,  it  had  been  the  practice  of 
the  treasurers  of  Crawford  county  to  collect  the  taxes,  which  were 
payable  semiannually  on  or  before  December  20th  and  June  20th  of 
each  year,  against  the  residents  of  the  city  of  Galion  and  Polk  town- 
ship through  the  Galion  National  Bank,  by  sending,  semiannually,  to 
the  bank  a  tax  duplicate  for  that  city  and  township,  for  the  guidance 
of  the  person  collecting  the  taxes  and  the  information  of  the  taxpay- 
ers, together  with  blank  tax  receipts  to  be  delivered  upon  payment  of 
the  taxes,  and  to  appoint  L.  W.  Blyth,  who  was  cashier  of  the  Galion 
National  Bank,  as  deputy  for  the  purposes  of  such  collection,  and  ac- 
cordingly styling  him  "deputy  tax  collector."  The  county  treasurers 
were  in  the  habit  of  making  settlements  on  February  15th  and  (as 
stated  in  the  record)  August  15th  of  each  year  for  the  taxes  collected 
by  the  bank,  the  latter  paying  over  to  the  treasurer  the  amount  col- 
lected, less  warrants  or  vouchers  on  the  treasurer  which  had  been  taken 
up  by  the  bank,  the  same  being  in  sucH  settlement  treated  as  cash.  The 
date  above  given  as  August  15th  is  doubtless  meant  for  August  10th. 
This  arrangement  was  convenient  for  the  taxpayers,  and  was  attrac- 
tive to  the  bank  because  it  was  thought  to  draw  customers  to  the  bank. 
In  fact,  a  small  percentage  was  charged  by  Blyth  against  the  taxpayers 
after  the  expiration  of  the  tax-paying  period.  Upon  appellee's  elec- 
tion as  treasurer,  the  Galion  National  Bank,  as  well  as  another  bank  at 
that  place,  desired  to  make  the  tax  collections.  The  Galion  National 
Bank  was  preferred  by  appellee  by  reason  of  its  familiarity  with  the 
work,  and  at  the  commencement  of  appellee's  first  term  Blyth  was 
made  deputy  collector ;  appellee  exacting  an  indemnity  bond  to  be  ex- 
ecuted by  Blyth  and  all  the  officers  of  the  bank.  At  the  commence- 
ment of  appellee's  second  term  the  former  arrangement  was  continued, 
and  the  bond  in  question,  dated  December  17,  1902,  given.  This  bond 
is  in  the  penalty  of  $50,000,  runs  to  "William  L.  Alexander,  as  treasur- 
er of  the  county  of  Crawford,  state  of  Ohio,  his  executors  or  adminis- 
trators" ;  recites  Blyth's  appointment  by  Alexander  as  deputy  tax  col- 
lector for  Polk  township,  Galion  school  district,  and  the  city  of  Galion, 
for  the  collection  of  taxes  charged  upon  the  tax  duplicates  for  1902 
and  1903,  and  delinquent  personal  taxes  for  the  year  1900,  etc.,  and  is 
upon  condition  that  Blyth  shall  "faithfully,  honestly,  and  impartially 
discharge  all  and  singular  the  duties  enjoined  on  him  by  law,  as  such 
deputy  collector,  and  honestly  and  faithfully  pay  over  to  the  said  Wil- 
liam L.  Alexander,  treasurer  as  aforesaid,  all  moneys  by  him  collected 
as  such  deputy  collector  in  the  manner  directed  by  law."  The  sureties 
(other  than  the  bankrupt  Hays,  who  was  president  of  the  bank)  were 
three  directors  thereof.  After  the  giving  of  the  bond  in  question,  the 
taxes  were  collected  and  paid  in  the  same  way  as  for  several  ye^rs  be- 
fore appellee's  election  as  treasurer.  During  appellee's  incumbency, 
at  least,  the  county  commissioners  knew  that  the  taxes  in  question  were 


Digitized  by  V:iOOQIC 


^(iS  176  FEDERAI^  BEPORTEB. 

being  collected  at  the  Gallon  National  Bank.  During  the  entire  time 
of  appellee's  treasurership,  the  taxes  collected  at  the  bank  were  cred- 
ited on  its  books  to^  the  county  treasurer,  whether  merely  in  his  name 
of  office  or  by  the*  addition  of  his  individual  name  does  not  appear. 
Appellee  knew  that  such  collections  were  deposited  in  the  bank,  and 
doubtless  expected  and  intended  that  such  deposits  should  be  made. 
He  did  not,  however,  understand  that  the  account  was  a  regular  open 
or  check  account.  He  had  no  passbook  and  no  checkbook.  He  kept 
a  book  account  with  Blyth  personally,  charging  him  with  the  amounts 
collected.  Previous  to  the  collections  on  account  of  which  the  claim  in 
question  is  presented,  two  checks  had  been  drawn  by  appellee  upon  the 
bank,  but  they  were  drawn  under  special  arrangement  therefor.  Dur- 
ing appellee's  incumbency  the  only  settlements  made  between  him  and 
Blyth  were  the  semiannual  settlements  in  February  and  August  of 
each  year,  at  which  time  whatever  remained  of  the  taxes  collected,  aft- 
er deducting  the  amount  of  auditor's  warrants  issued  to  city  and  town- 
ship treasurers  which  had  been  taken  up  by  Blyth,  was  turned  over  to 
the  appellee  in  cash,  either  by  Blyth  or  Hays.  The  collections  up  to 
October  6,  1903,  were  duly  accounted  for  to  appellee.  From  the  last- 
named  date  to  February  2,  1904,  the  taxes  collected  amounted  to  $48,- 
289.17,  all  of  which  had  been  deposited  in  the  bank  to  the  credit  of 
the  county  treasurer,  against  which  amount  no  checks  or  warrants  had 
been  drawn.  No  part  of  this  amount  has  ever  been  paid  to  appellee, 
either  individually  or  as  treasurer,  unless  such  deposit  in  the  bank 
shall  be  held  to  be  a  payment  to  him.  The  bank  closed  its  doors  on 
February  15,  1904,  nothing  having  been  collected  since  February  2d. 
In  Board  of  Commissioners  v.  Strawn,  157  Fed.  49,  84  C.  C.  A.  553, 
15  L.  R.  A.  (N.  S.)  1100,  this  court  sustained  a  lien  in  favor  of  the 
county  against  the  funds  in  the  hands  of  the  bank's  receiver  to  the 
amount  of  $11,697.61  on  account  of  the  taxes  so  collected  and  deposit- 
ed from  October  5,  1903,  to  February  2,  1904,  upon  the  ground  that 
the  county  treasurer  had  no  authority  to  deposit  taxes  collected  as  a 
general  deposit  in  the  bank ;  that  the  ordinary  relation  of  debtor  and 
creditor,  therefore,  did  not  exist  between  the  bank  and  the  county 
treasurer;  and  that  the  public  funds  so  deposited  were  accordingly 
trust  funds  recoverable  by  the  beneficiary  to  the  extent  to  which  they 
were  identified  in  the  hands  of  the  receiver.  For  the  balance  of  $36,- 
591.56,  the  commissioners  have  proved  a  claim  against  the  bank's  re- 
ceivership estate,  on  which  claim  dividends  amounting  to  47  per  cent, 
have  been  or  are  to  be  paid,  leaving  a  balance  of  $19,393.54  unprovid- 
ed for.  For  this  amount  Alexander  presented  his  individual  claim 
against  the  estate  of  the  bankrupt  Hays,  which  was  allowed  at  the 
amount  stated.  Before  the  claim  was  presented,  appellee's  successor 
as  county  treasurer  had  been  elected  and  had  qualified,  and  since  that 
time  appellee  has  held  no  office  in  Crawford  county. 

The  meritorious  question  presented  here  is  whether  the  deposit  in 
the  Gallon  National  Bank  of  the  taxes  collected  was  in  and  of  itself 
a  pa3mient  of  the  same  to  Alexander,  and  thus  a  compliance  with  the 
condition  of  the  bond.  Before  proceeding,  however,  to  the  considera- 
tion of  this  question,  it  is  necessary  to  notice  certain  preliminary  ob- 
jections whidi  are  raised  against  the  provability  of  the  claim. 
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The  first  of  these  objections  is  that  the  bond  in  question  is  a  public 
bond;  that  it  runs  to  the  county  treasurer  as  such,  and  is  for  the 
benefit  of  the  county;  and  that  Alexander  individually  had  thus  no 
interest  as  obligee  in  the  bond,  and  so  could  not  recover  upon  it.  In 
our  judgment,  Alexander  is  the  party  in  interest  as  obligee  in  the 
bond.  By  section  1080  of  the  Revised  Statutes  of  Ohio,  the  county 
treasurer  is  required  to  give  a  bond  approved  by  the  county  com- 
missioners^  payable  to  the  state,  and  conditioned  for  "pa3ang  over, 
according  to  law,  all  moneys  which  come  into  his  hands  for  state, 
county,  township  or  other  purposes."  This  bond  is  suable  only  in  the 
name  of  the  state.  Hunter  v.  Commissioners,  10  Ohio  St.  515.  The 
Ohio  statutes  contain  no  express  authority  for  appointing  deputy  col- 
lectors under  that  hame;  but,  as  was  held  by  this  court  in  Board  of 
Commissioners  v.  Strawn,  supra,  the  treasurer  had  the  undoubted 
power  to  appoint  Blyth  a  deputy  for  the  purposes  of  making  the  col- 
lections in  question.  By  section  1089  of  the  Revised  Statutes  of  Ohio, 
express  authority  is  given  the  county  treasurer  to  appoint  "one  or 
more  deputies,"  and  it  is  expressly  provided  that  the  treasurer  himself 
"shall,  in  all  cases,  be  liable  and  accountable  for  the  proceedings  and 
misconduct  in  office  of  his  deputies."  The  position  of  Blyth  was,  in 
a  very  proper  sense,  that  of  a  deputy  of  the  county  treasurer,  at  least 
for  the  purposes  of  the  collections  in  question.  Section  1090  makes 
express  provision  for  the  receiving  of  and  receipting  for  taxes  by  the 
deputy  treasurer.  The  statute  providing  for  the  appointment  by  the 
treasurer  of  deputies  makes  no  provision  for  the  giving  of  a  bond; 
and  in  State  v.  Meyers,  56  Ohio  St.,  at  page  348,  47  N.  E.  139,  refer- 
ence is  made  to  Jthe  relation  between  a  county  treasurer  and  his  dep- 
uties in  this  language : 

"The  law  goes  no  further  than  to  authorize  the  treasurer,  at  his  pleasure, 
to  appoint  one  or  more  deputies,  who  hold  their  appointment  only  during  the 
pleasure  of  the  principal,  who  is  answerable  for  the  proceedings  and  miscon- 
duct of  the  deputy,  and  may,  for  his  own  protection,  take  a  bond  with  sure- 
ties for  the  faithful  performance  of  the  services  required  of  the  deputy;  but 
the  latter  takes  no  oath  of  oflSce,  nor  gives  bond  to  any  public  authority,  and 
is  In  no  sense  a  public  Officer,  but  a  mere  agent  of  the  treasurer." 

In  our  opinion,  the  view  above  expressed  of  the  relations  between 
the  county  treasurer  and  his  deputy  is  the  correct  one;  and,  in  our 
judgment,  those  considerations  pertain  equally  to  Blyth's  relation  to- 
ward his  principal.  We  have  no  hesitation  in  holding  that  the  bond 
in  question  was  a  valid  common-law  bond;  that  it  was  not  a  public 
bond,  but  was  ^ven  for  the  sole  benefit  of  claimant,  and  that  he  is  the 
real  obligee  in  interest  therein.  The  fact  that  it  runs  to  claimant  "as 
d>unty  treasurer"  is  not  inconsistent  with  such  construction. 

The  objection  is  also  urged  that  it  does  not  appear  that  appellee  has 
paid  into  the  treasury  the  amount  of  Blyth's  defalcation.  This  objec- 
tion is  not  tenable.  It  overlooks  the  actual  relations  between  appellee 
and  the  public  authorities,  as  well  as  the  personal  nature  of  the  col- 
lector's bond  in  question.  By  section  1115  of  the  Revised  Statutes  of 
Ohio,  the  county  treasurer  is  required  to  make  settlement  with  the 
county  auditor  on  or  before  the  15th  day  of  February  and  the  10th 
day  of  August  in  each  year.    By  section  1120,  the  county  treasurer  is 
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required,  immediately  upon  such  semiannual  settlement  with  the  coun- 
ty auditor,  to  pay  into  the  state  treasury  all  amounts  found  due  by  the 
Auditor  of  State  to  belong  to  the  state;  and,  by  section  1122,  to  im- 
mediately pay  to  local  treasurers  all  moneys  belonging  to  local  treas- 
uries. By  sections  1122  and  1125  penalties  are  imposed  for  failure  to 
make  such  payments  to  the  local  treasurers  and  to  the  State  Treasurer 
respectively;  and  by  section  1126,  in  case  of  failure  to  make  any  set- 
tlement or  payment  required  by  law,  at  the  time  and  in  the  manner 
prescribed  thereby,  suit  is  required  to  be  instituted  against  the  treasur- 
er and  the  sureties  upon  his  official  bond,  for  the  amount  due  from  him, 
with  10  per  cent,  penalty  thereon,  under  a  provision  that  such  suit 
"shall  have  precedence  of  all  other  civil  business,  and  be  prosecuted 
with  all  convenient  speed."  Under  the  law  of  Ohio,  the  county  treas- 
urer is  an  insurer  of  the  safe-keeping  of  the  public  moneys,  and  his 
bond  is  security  therefor.  Even  the  fact  that  public  moneys  have  been 
stolen  from  him  is  no  defense  to  an  action  upon  his  bond  for  failure  to 
account  for  and  pay  over  such  moneys.  State  v.  Harper,  6  Ohio  St. 
608,  67  Am.  Dec.  363.  By  the  very  failure,  therefore,  of  the  county 
ti-easurer  to  account  for  and  pay  over  the  amount  of  the  defalcation 
in  question,  he  and  the  sureties  upon  his  official  bond  became,  by  op- 
eration of  law,  directly  liable  therefor.  Under  the  facts  above  stated, 
liability  upon  the  treasurer's  official  bond  is  presumed.  If  such 
liability  has  been  in  any  way  avoided  or  relieved  against,  the  burden 
was  upon  the  trustee  to  show  it.  The  collector's  bond  being  taken  for 
the  sole  and  direct  benefit  of  the  county  treasurer,  there  is  no  reason 
why  he  should  not  be  permitted  to  recover  thereon  for  the  very  pur- 
pose of  enabling  him  to  meet  his  own  and  his  sureties*  direct  liability 
by  reason  of  the  collector's  defalcation,  which,  so  far  as  pecuniary  li- 
ability is  concerned,  is  that  of  the  county  treasurer. 

The  objection  that  appellee  has  not  been  subrogated  to  the  rights  of 
the  county,  through  payment  of  the  amount  of  Blyth's  defalcation, 
rests  upon  the  erroneous  conception  that  the  bond  in  question  is  a  pub- 
lic bond,  and  for  the  benefit  of  the  county,  and  is  answered  by  the 
conclusion  we  have  reached  that  the  bond  is  a  pl"ivate  obligation  for 
the  direct  and  personal  benefit  of  appellee. 

The  further  objection  is  made  against  the  provability  of  appellee's 
claim  that  the  liability  upon  the  bond  is  merely  contingent,  and  that  it 
is,  moreover,  unliquidated.  Section  63a  of  the  bankrupt  act  (Act  July 
1,  1898,  c.  541,  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3447])  provides 
that  "debts  of  the  bankrupt  may  be  proved  and  allowed  against  his 
estate  which  are  (1)  a  fixed  liability  as  evidenced  by  *  *  *  an  in- 
strument in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the, 
petition  against  him,  whether  then  payable  or  not,"  with  provision  for 
allowance  or  rebate  of  interest.  Under  the  view  we  have  taken  of  the 
bond  in  question,  the  liability  of  the  obligors  thereon  became  fixed  upon 
the  failure  of  Blyth  to  make  payment  to  appellee  of  the  moneys  col- 
lected. The  claim  is  thus  not  contingent,  nor  is  the  amount  thereof  un- 
liquidated. The  record  expressly  determines  the  amount  which  Blyth 
has  collected  and  failed  to  pay  over,  the  amount  recovered  or  recover- 
able through  sources  other  than  the  bond,  and  contains  the  express  con- 
cession that  "should  the  court  find  that  this  is  a  valid,  provable  and  al- 
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lowable  claim  against  the  estate  of  the  bankrupt,  O.  L.  Hays,  the 
amount  to  be  allowed  would  be  nineteen  thousand  three  hundred  nine- 
ty-three and  "/i»«  ($19,393.54)  dollars."  The  fact  that  the  suit  at 
law  brought  by  appellee  upon  the  bond  has  not  been  determined  is 
thus  not  material.  Nor  did  the  action  of  the  county  authorities  in  en- 
forcing the  lien  against  the  assets  of  the  bank  for  the  public  funds 
identified  as  in  the  hands  of  the  receiver,  or  in  procuring  the  allowance 
of  the  remainder  of  its  claim  against  the  bank's  receivership,  and  the 
collection  of  dividends  thereon,  relieve  the  obligors  upon  the  collector's 
bond  in  question  from  liability  to  the  appellee.  The  latter  was  not  a 
party  to  such  proceedings  on  the  part  of  the  county  authorities ;  and 
unless  the  public  authorities  have,  by  novation  or  otherwise  (of  which 
there  is  no  claim),  released  appellee  from  liability  for  his  official  omis- 
sions, the  obligors  upon  the  deputy's  bond  in  question  are  not  con- 
cerned in  such  action. 

This  brings  us  to  the  substantiar  question  whether  the  condition  of 
the  bond  has  been  performed  by  the  payment  to  appellee  of  the  mon- 
eys collected  by  Blyth.  The  record  is  express  that  such  payment  has 
not  been  made  in  whole  or  in  part,  unless  by  the  mere  deposit  of  col- 
lections in  the  Galion  National  Bank.  It  is  the  contention  of  the  trus- 
tee, that  such  deposit,  in  view  of  the  circumstances  in  which  it  was 
made,  constituted  payment  to  the  appellee.  This  proposition  is  one  of 
fact,  and  thus  turns  upon  the  question  of  the  intention  of  the  parties 
— that  is  to  say,  what  they  intended  the  bond  to  secure,  whether  the  se- 
curity afforded  by  it  should  be  confined  to  the  mere  collection  of  the 
taxes  and  their  deposit  in  the  bank,  or  whether  it  should  extend  to 
an  assurance  that  the  money  should  eventually  find  its  way  into  the 
personal  hands  of  the  treasurer.  In  considering  this  question  of  in- 
tent, the  actual  relations  between  Bl)rth,  the  bank  and  the  county  treas- 
urer are  naturally  important. 

The  contention  on  the  part  of  the  trustee  seems,  in  its  effect,  to  be 
this:  that  Blyth's  personal  relation  to  the  subject-matter  extended 
only  to  the  collection  of  the  taxes  and  their  deposit  in  the  bank ;  that 
beyond  this  the  arrangement  was  between  the  bank  and  the  county 
treasurer ;  that  by  this  arrangement  it  was  intended  that  the  relation 
of  debtor  and  creditor  should,  from  the  time  of  the  deposit,  exist  be- 
tween the  bank  and  the  county  treasurer ;  and  that  this  arrangement 
was  made  in  violation  of  and  with  the  intent  to  evade  the  statute 
which  requires  the  coimty  treasurer  to  keep  public  moneys  in  his  of- 
fice at  the  county  seat,  "which  shall  constitute  the  county  treasury"; 
and  in  support  of  this  contention  it  is  argued  that  appellee  was  moved 
to  make  the  arrangement  in  question  through  considerations  of  his 
own  personal  benefit,  either  in  payment  of  a  political  obligation  or 
otherwise.  In  oiu-  opinion  the  trustee's  contention  is  not  justified  by 
the  record,  the  conclusion  reached  being  that  the  parties  intended  that 
the  money  should  be  regarded  as  in  the  custody  of  Blyth,  as  between 
the  latter  and  the  county  treasurer,  until  the  funds  should  be  actual- 
ly paid  over  to  the  county  treasurer  upon  the  semiannual  settlements 
provided  by  law.  Among  the  considerations  which  have  induced  this 
conclusion  are  these:  The  record  does  not  justify  the  inference  that 
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the  deposit  of  the  tax  moneys  in  the  Galion  National  Bank  was  made 
or  maintained  for  the  personal  benefit  of  appellee.  There  is  nothing 
satisfactorily  indicating  that  he  received  or  expected  to  receive  any 
benefit  therefrom,  either  in  the  way  of  interest  or  other  compensation, 
or  that  the  arrangement  was  made  through  any  motive  other  than  the 
accommodation  of  the  taxpayers  in  the  city  of  Galion  and  in  Polk 
township.  The  fact  that  appellee  expected  or  intended  or  even  stip- 
ulated that  the  collector  should  keep  the  moneys  on  deposit  in  the 
bank  of  which  he  was  the  cashier  is  not  inconsistent  with  the  concep- 
tion of  the  collector's  continued  custody  of  the  funds  as  between  him 
and  the  county  treasurer.  Such  requirement  would  be  a  natural  safe- 
guard. It  was  certainly  to  the  interest  of  the  county  treasurer  to  pre- 
clude, so  far  as  possible,  the  danger  of  loss  of  the  moneys,  and  to  pre- 
vent, so  far  as  possible,  the  necessity  of  reliance  upon  the  personal 
responsibility  of  the  collector  or  his  bondsmen.  The  method  followed 
by  appellee  with  respect  to  collections  and  settlements  was  identically 
the  same  as  was  practiced  for  several  years  before  his  treasurership. 
There  was  nothing  secret  about  it.  Nor  is  the  fact  that  the  bank  cred- 
ited the  taxes  upon  its  books  to  the  county  treasurer  by  any  means 
decisive  that  the  relation  of  debtor  and  creditor,  as  between  the  bank 
and  the  treasurer,  was  thereby  created  or  intended  to  be  created.  Such 
method  of  designating  the  account  does  not  necessarily  amount  to 
more  than  identification.  While  it  is  true  that  the  failure  to  furnish 
appellee  with  a  passbook  and  checkbook  is  not  conclusive  of  the  treas- 
urer's relation  to  the  deposit,  the  facts  that  i  settlements  were  not,  even 
as  between  Blyth  and  the  county  treasurer,  accomplished  by  such  de- 
posits ;  that,  on  settlements  being  made,  the  amount  payable  thereun- 
der was  paid  directly  to  the  appellee  in  cash,  and  not  upon  his  draft 
or  check ;  that  appellee  kept  no  book  account  with  the  bank,  but  did 
keep  one  with  Blyth  individually  previous  to  the  making  of  settle- 
ments ;  and  that  after  such  settlements  the  money  was  entirely  drawn 
out,  even  including  that  belonging  to  the  county  treasury — are,  es- 
pecially when  considered  in  connection  with  the  lack  of  evidence  that 
the  transaction  was  attended  with  actual  fraud  or  wrong  intention  of 
any  kind  on  the  part  of  appellee,  strongly  persuasive  against  the  trus- 
tee's contention.  The  circumstances  disclosed  by  the  record  justify 
the  conclusion  that  the  object  of  the  bond  was  not  merely  to  insure 
the  deposit  of  the  taxes  in  the  bank,  but  that  its  object  was  (as  shown 
by  its  condition  that  Blyth  should  "honestly  and  faithfully  pay  over  to 
the  said  William  L.  Alexander,  treasurer  as  aforesaid,  all  moneys  by 
him  collected,  as  such  deputy  collector,  in  the  manner  directed  by  law") 
to  bind  all  parties  involved  to  see  that  the  money  got  eventually  into 
the  hands  of  the  treasurer ;  thus  indemnifying  not  only  against  Blyth's 
direct  defalcation  either  before  or  after  the  deposit,  but  also  against 
the  insolvency  of  the  bank  in  which  the  deposit  was  expected  to  be 
made. 

It  follows  from  these  views,  that  the  judgment  of  the  District  Court 
is  right,  and  should  be  affirmed. 
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WOOD  ▼.  BROWNING  et  aL 

(Glrcatt  Court  of  Appeals,  Fourth  Circuit  Noyember  4,  1909.) 

No.  879. 

JUDIOIAI.    SaUCS    ({  47*) — COIXATEBAL   ATTAOK. 

In  a  creditors'  suit  In  a  state  court  of  competent  Jurisdiction  to  subject 
certain  lands  to  Judgments,  plaintiff  was  Joined  as  a  defendant  on  an  al- 
legation that  the  Judgment  debtor  had  preylously  granted  to  him  coal 
rights  in  certain  of  the  lands,  and  appeared  by  counsel.  On  the  report  of 
a  commissioner  to  whom  the  matter  was  referred,  the  court  found  that 
the  lands  were  subject  to  the  Judgments  sued  on,  and  by  its  decree  they 
were  sold  without  any  reservation.  The  sale  was  confirmed  and  deeds 
executed  purporting  to  convey  the  lands  in  fee  simple.  Eeld,  that  the 
decree,  unappealed  from,  was  conclusive  on  plaintiff,  and  the  sale  cut  off 
any  right  he  may  have  had  in  the  lands  or  the  coal  thereunder,  and  that 
he  could  not  attack  the  same  collaterally  by  an  action  against  the  pur- 
chasers. 

[Ed.  Note. — For  other  cases,  see  Judicial  Sales,  Dec.  Dig.  |  47.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Charlestpn. 

Action  by  Stuart  Wood  and  others  against  Ballard  Preston  Brown- 
ing and  others.  Judgment  for  defendants,  and  plaintiff  Wood  brings 
error.    Affirmed. 

This  action  was  Instituted  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  West  Yirginia.  The  declaration  contains  three  counts, 
in  which  Stuart  Wood  was  the  sole  plaintiff  in  the  first  count,  and  George  L. 
Harrison,  Jr.,  and  Martin  Luther  Eohler,  trustees,  and  the  said  Stuart  Wood 
were  the  plaintiffs  in  the  other  two  counts.  The  said  trustees  suffered  a  non- 
suit, and  the  case  was  tried  on  the  first  count  only.  Of  the  original  12  de- 
fendants, the  case  was  dismissed  as  to  David  Thomas  Browning,  Ballard 
Preston  Browning,  Jesse  Yan  Buren  Browning,  John  Lee  Browning,  Phoebe 
Browning.  La  Fayette  Marshall  Browning,  and  Sarah  B.  Browning;  John  L. 
Stafford  filed  a  disclaimer  as  to  any  lands  described  in  the  declaration,  except 
as  to  four  tracts  containing,  reeq;>ectively,  251  acres,  288  acres,  335^  acres, 
and  127%  acres;  and  Edgar  P.  Rucker,  W.  W.  Hughes,  and  L  C.  Anderson 
filed  disclaimers  as  to  any  lands  described  in  the  declaration,  except  as  to  5 
tracts  containing,  reepectiyely,  153  acres,  127%  acres,  288  acres.  251  acres, 
and  100  acres.  Edgar  P.  Rucker  died,  and  the  case  was  reyiyed  in  the 
name  of  his  sole  devisee,  Maude  A.  Rucker. 

The  case  was  tried  at  the  June  term,  1906,  of  the  court,  and  the  jury 
found  a  verdict  for  the  plaintiff  (Stuart  Wood)  on  the  first  count  of  the 
declaration  against  the  defendant  Mary  F.  Chafin,  and  found  a  verdict 
in  favor  of  the  other  10  defendants,  to  wit:  Ballard  Preston  Browning,  Jesse 
Van  Buren  Browning,  John  L.  Browning,  Phoebe  Browning,  L  M.  Browning, 
Sarah  B.  Browning,  Maude  A.  Rucker,  J.  L^  Stafford,  W.  W.  Hughes,  and 
L.  C.  Anderson.  To  this  Judgment  in  favor  of  said  defendants  the  plaintiff 
(Stuart  Wood)  sued  out  a  writ  of  error.  The  verdict  of  the  Jury  in  favor 
of  the  above-named  10  defendants  involved  the  4  tracts  of  land  above  men- 
tioned, containing,  ifespectively,  251  acres^  288  acres,  335Vi  acres,  and  127%. 
acres,  which  were  conveyed  by  two  deeds  from  J.  Oary  Alderson,  special  com- 
missioner, one  dated  July  21,  1900,  to  the  defendant  Ballard  Preston  Brovm- 
Ing,  and  the  other  dated  July  23,  1900,  to  the  defendant  John  Lee  Browning. 
The  plaintiff  in  the  lower  court  took  the  position  that  both  he  and  the 
defendants  dalm  title  to  these  four  tracts  of  land  under  a  common  source, 
and  In  support  of  this  contention  offered  in  evidence  a  deed  dated  Octobei 
2I»  1887.  from  John  R.  Browning;  and  wife  to  John  F.  Keator,  which  deed 

*For  oOiar  com*  Me  same  topie  ft  |  vuiou  la  Dec.  A  An.  Digi.  1907  to  teto«  A  Rep'r  ladezts 
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was  recorded  In  the  cotmty  clerk's  office  of  Logan  county,  W.  Va.,  on  OcAober 
29,  1887,  a  deed  dated  March  23,  1888,  from  the  said  Keator  and  wife  to 
the  said  Wood,  and  recorded  In  the  said  clerk's  office  on  April  2,  1888,  a  deed 
dated  Jnly  7,  1888*  from  the  said  John  R.  Browning  and  wife  to  Stuart 
Wood,  recorded  in  said  clerk's  office  In  Deed  Book  K,  p.  175,  and  to  further 
support  this  contention  the  plaintiff  Introduced  part  of  a  record  in  a 
chancery  cause  in  the  name  of  U.  B.  Buskirk  y.  John  R.  Browning  et  al., 
which  was  instituted  in  the  circuit  court  of  Logan  county,  W.  Va.,  in  1893^ 
The  defendants  also  Introduced  certain  portions  of  the  record  in  said  chan- 
cery cause  In  addition  to  those  Introduced  by  the  plaintiff.  From  an  In- 
spection of  those  portions  of  the  record  in  said  chancery  cause  which  were 
Introduced  by  both  the  plaintiff  and  defendants  and  made  a  part  of  the 
record  in  this  case  It  appears  that  it  was  a  suit  instituted  by  U.  B.  Buskirk, 
a  judgment  creditor  of  the  said  John  R.  Browning,  and  was  conducted  as  a 
general  creditors'  suit  for  the  purpose  of  subjecting  all  the  lands  owned  by 
the  said  John  R.  Browning  to  the  payment  of  various  liens  thereon  set  up 
in  said  suit.  The  record  In  this  case  shows  that  the  second  amended  bill 
In  the  said  chancery  cause  was  filed  In  1896,  and  in  this  second  amended  bill 
it  was  alleged  that  John  R.  Browning  was  the*  owner  of  2,240  acres  of  land 
and  attempted  to  convey  to  John  F.  Keator  the  coal  and  minerals  under  a 
part  of  this  land  by  deed  dated  the  27th  of  October,  1887,  and  that  the  said 
John  F.  Keator  attempted  to  convej  the  same  to  Stuart  Wood,  and  that  the 
said  Browning  and  wife  attempted  to  convey  it  to  Stuart  Wood  by  deed 
dated  July  7,  1888*  To  this  second  amended  bill  John  F.  Keator  and  Stuart 
Wood  were  made  defendants,  and  It  is  Insisted  by  defendants  that  Keator 
and  Wood  were  made  defendants  to  this  suit  because  of  their  claim  to  an 
Interest  In  the  lands  of  the  said  John  R.  Browning,  which  were  sought  to  be 
sold  to  satisfy  the  liens  against  the  said  John  R.  Browning.  It  appears  that 
both  John  F.  Keator  and  Stuart  Wood  were  represented  in  said  suit  by  counsel 
who  accepted  service  of  process  for  them. 

It  appearing  that  the  object  and  scope  of  this  suit  was  to  ascertain  the  real 
estate  then  or  formerly  belonging  to  the  said  John  R.  Browning  upon  which 
the  judgments  against  him  were  Hens,  and  to  subject  the  same  to  the  pay- 
ment of  said  liens,  and  it  appearing  from  the  pleadings  that  John  R.  Browning 
then  owned  and  had  formerly  owned  a  large  amount  of  real  estate,  upon 
which  the  Judgments  set  up  in  the  pleadings  were  liens,  to  the  payment  of 
which  the  lien  creditors  were  entitled  to  subject  the  said  lands,  and  it 
further -appearing  that  the  defendant,  Stuart  Wood,  and  John  F.,  Keator,  as 
well  as  other  defendants,  might  assert  claims  to  part  of  said  lands  or  inter- 
ests therein,  in  conflict  with  the  contention  of  the  lien  creditors,  it  was 
necessary  to  refer  the  cause  to  a  commissioner  to  enable  the  court  to  pass 
upon  these  various  questions ;  and  accordingly  by  decree  entered  in  said  cause 
on  the  6th  day  of  May,  1906,  said  cause  was  referred  to  J.  M.  Chafln,  one  of 
the  commissioners  In  chancery  in  said  court,  and  he  was  directed  to  ascertain 
and  report: 

"First.  The  amount  of  real  estate  owned  by  the  said  John  R.  Browning, 
its  location,  and  his  title  thereto,  and  also  the  amount  of  real  estate  formerly 
owned  by  him,  subject  to  the  lien  in  the  bill  set  forth. 

"Second.  All  the  liens  on  said  real  estate,  or  any  part  thereof,  the  holders 
of  such  liens,  the  amount  due  each,  and  the  priorities  thereof. 

'*Third.  Such  other  matters  and  things  as  may  be  required  by  any  party 
in  interest  and  deemed  pertinent  by  said  commissioner." 

In  accordance  with  the  requirements  of  this  decree,  the  commissioner  re- 
ported as  follows:  "That,  after  a  careful  examination  of  the  papers  In  said 
cause,  and  other  evidence  before  him,  he  finds  the  following  facts  which  he 
now  represents  to  your  honor,  in  the  order  required  by  said  decree." 

The  commissioner  then  reported  that  John  R.  Browning  "is  the  owner  in 
fee  simple  of  a  tract  of  251  acres,  •  •  •  and  also  a  tract  of  288  acres," 
and  that  the  said  J.  R.  Browning  on  the  lOth  day  of  December,  1890,  conveyed 
the  3351^-acre  tract  to  his  daughter,  Eliza  Browning,  and  the  127^-acre  tract 
to  his  son,  John  Le^  Browning,  and  that  the  commissioner  is  unadvised  as 
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to  whether  or  not  the  last  two  mentioned  tracts  of  land  are  snbject  to  the 
liens  in  the  bill  set  forth." 

On  this  report  is  the  following  Indorsement:  "Retained  in  my  ofllce  for 
ten  days  for  exceptions  and  none  taken.    J.  M.  Chafln,  Commissioner." 

These  are  the  four  tracts  in  controversy  in  this  action. 

The  commissioner's  report  was  filed  in  the  clerk's  office  on  July  21,  1896, 
and  on  May  3,  1897,  the  report  was  confirmed  as  to  the  first  two  mentioned 
tracts  and  the  court  held  that  the  last  two  said  mentioned  tracts  were  also 
subject  to  said  liens,  ^nd  directed  all  four  of  these  tracts,  together  with  cer- 
tain other  lands,  to  be  sold  by  a  commissioner  of  the  court  to  be  appointed 
for  the  purpose.  The  rejwrt  of  J.  Gary  Alderson,  the  commissioner  who  was 
appointed  to  make  such  sale,  shows  that  the  said  lands  were  sold  In  ac- 
cordjince  with  the  directions  of  said  decree,  and  that  B.  P.  Browning,  being 
the  highest  bidder,  became  the  purchaser  of  the  251  acres,  288  acres,  and  3351^ 
acres,  and  that  John  Lee  Browning,  being  the  highest  bidder,  became  the 
purchaser  of  the  127^  acres.  B.  P.  Browning  was  not  a  party  to  said  chan- 
cery suit.  By  a  decree  entered  October  29,  1897,  the  said  report  of  sale  was 
confirmed,  and  the  said  J.  Gary  Alderson,  who  was  appointed  commissioner 
of  the  court  for  the  purpose,  was  directed  to  execute  and  deliver  proper  deeds 
conveying  the  said  lands  to  the  said  purchasers;  and,  in  accordance  with 
said  decree,  the  251  acres,  the  288  acres,  and  the  335%  acres  were  conveyed 
by  said  commissioner  to  B.  P.  Browning  by  deed  dated  July  21,  1900,  and 
the  127%  acres  to  John  Lee  Browning  by  deed  dated  July  23,  1900. 

Malcolm  Jackson  and  C.  W.  Campbell  (Brown,  Jackson  &  Knight 
and  Campbell,  HefBy  &  Davis,  on  the  brief),  for  plaintiff  in  error. 

L.  C.  Anderson  and  Barnes  Gillespie  (W.  W.  Hughes,  M.  O.  Litz, 
and  Greever  &  Gillespie,  on  the  brief),  for  defendants  in  error. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD,  Dis- 
trict Judge. 

PRITCHARD,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  real  controversy  in  this  case  centers  around  the  action  of  the  court 
below  in  instructing  the  jury  as  follows: 

"The  court  instructs  the  Jury  that  ^s  It  appears  from  the  evidence  that 
Stuart  Wood,  the  sole  plaintiff  herein,  was  made  a  party  to  the  chancery  suit 
of  U.  B.  Buskirk  v.  John  R,  Browning  et  al.,  in  the  circuit  court  of  Logan 
county,  W.  Va.,  and  that  service  of  process  in  said  suit  was  duly  accepted  by 
his  attorney,  the  decree  of  sale  made  in  said  suit,  the  sales  made  thereunder, 
the  decree  of  confirmation  of  such  sales  and  the  deeds  made  pursuant  thereto 
cannot  be  attacked  collaterally  in  this  proceeding,  and  as  It  further  appears 
from  the  evidence  Introduced  in  the  case  that  no  exception  or  reservation  as 
to  title  to  any  part  of  the  lands  decreed  to  be  sold  was  made  either  in  the  de- 
cree of  the  court  directing  such  sale  or  in  the  deeds  made  In  pursuance  of  the 
sales  made  thereupon,  you  are  Instructed  that  said  deeds,  in  so  far  as  they 
purport  to  convey  lands  embraced  In  this  suit,  present  a  legal  defense  to  the 
same,  and  the  plaintiff  is  not  entitled  In  this  action  to  recover  the  possession 
of  the  minerals  thereupon  from  any  defendant  claiming  title  to  any  portion  of 
the  lands  in  Suit  under  the  deeds  so  made  in  said  chancery  suit" 

The  submission  of  this  issue  sharply  defines  the  question  involved 
herein.  That  the  plaintiff  may  have  a  remedy  in  another  forum,  or  in 
another  proceeding  is  not  for  this  court  to  determine  at  this  time,  and 
the  only  question  which  we  can  consider  is  as  to  whether  the  court  be- 
low, under  the  pleadings  in  this  case,  and  in  view  of  the  evidence  pre- 
sented, was  justified  in  submitting  the  instruction  in  question. 

It  is  sought  by  the  plaintiff  in  error  to  attack  collaterally  the  pro- 
ceedings of  a  court  of  general  jurisdiction,  to  which  cause  plaintiff 
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in  error  was  a  party.  That  the  circuit  court  of  Logan  county,  W.  Va., 
had  jurisdiction  of  the  parties  and  subject-matter  in  controversy  in 
the  case  of  U.  B.  Buskirk  v.  John  R.  Browning  et  al.,  does  not  seem 
to  be  seriously  controverted.  An  inspection  of  the  record  shows  that 
plaintiff  in  error  was  made  a  party  to  the  suit  instituted  in  the  state 
court,  and  was  represented  by  counsel. 

In  the  case  of  Lee  v.  Smith,  54  W.  Va.  98,  46  S.  E.  352,  the  court 
quoted  with  approval  Black  on  Judgments,  §  245,  which  reads  as  fol- 
lows: 

"Where  the  court  has  Jurisdiction  of  the  parties  and  the  subject-matter  In 
the  particular  case.  Its  Judgment,  unless  reversed  or  annulled  In  some  proper 
proceeding,  is  not  open  to  attack  or  Impeachment  by  parties  or  privies  in  any 
collateral  action  or  proceeding  whatever.  The  doctrine  of  this  court,  and  of 
all  the  courts  of  this  country,  Is  firmly  established  that,  if  the  court  in  which 
the  proceedings  took  place  had  Jurisdiction  to  render  the  Judgment 'which  It 
did,  no  error  in  Its  proceedings  which  did  not  affect  the  Jurisdiction  will  ren- 
der the  proceedings  void,  nor  can  such  errors  be  considered,  when  the  Judg- 
ment is  brought  collaterally  Into  question.'  This  principle  is  not  merely  an 
arbitrary  rule  of  law  established  by  the  courts,  but  It  is  a  doctrine  which  is 
founded  upon  reason  and  the  soundest  principles  of  public  policy." 

Also  in  the  case  of  Lemmon  v.  Herbert,  92  Va,  653,  24  S.  E.  249, 
the  court  said: 

"The  court  here  had  the  power  to  decide  whether  the  case  made  by  the 
bill  was  within  the  Jurisdiction  of  a  court  of  equity ;  and,  having  proceeded  in 
the  case  to  a  final  decree,  must  necessarily  have  determined  that  question  in 
favor  of  Its  Jurisdiction.  It  may  have  erred  in  its  decision,  but  such  error 
would  not  avoid  its  decree.  The  decree  would  merely  be  erroneous,  but  con- 
clusive until  reveirsed  or  vacated.  This  court  could  not  determine  whether  the 
case  was  one  of  equitable  Jurisdiction  or  not  without  an  inquiry  into  the  facts, 
and,  where  inquiry  is  necessary,  the  decree,  however  erroneous,  is  not  void. 
Fisher  v.  Bassett  9  Leigh  (Va.)  119,  131,  33  Am.  Dec.  227 ;  Cox  v.  Thomas,  9 
Grat.  (Va.)  323,  328;  Gibson  v.  Beckham,  16  Grat  (Va.)  321,  326;  and  Cordoza, 
Sheriff,  v.  E^pps,  Sergeant,  etc  (decided  at  last  term)  23  S.  E.  296w" 

In  the  case  of  Quesenberry  v.  Barbour,  31  Grat.  (Va.)  499,  600,  the 
court  said : 

"The  subject  was  undoubtedly  within  the  Jurisdiction  of  the  court  which  ren- 
dered the  decree.  It  was  the  sale  of  a  trust  estate,  and  one,  too,  in  which  in- 
fants were  interested,  in  each  of  which  cases  the  statute  law  existing  at  the 
time  of  the  rendition  of  the  decree  authorized  the  court  to  make  the  same. 
The  Judgment  or  decree  of  a  court  of  competent  Jurisdiction  over  the  subject- 
matter  thereof  is  conclusive  against  the  parties  thereto  until  it  is  set  aside  or 
reversed  by  some  proceeding  in  the  case  in  the  same  or  an  appellate  court  It 
cannot  be  set  aside  or  annulled  in  any  collateral  proceedings.'' 

The  case  of  Zollman  v.  Moore  et  al.,  31  Grat.  (Va.)  313,  is  very 
much  in  point.  There  Mrs.  Moore  and  her  adult  childrerf  filed  a  bill 
in  chancery  against  her  infant  children,  in  which  it  is  stated  that  the 
father  of  Mrs.  Moore  conveyed  to  her  and  her  husband,  the  father  of 
her  children,  jointly  a  tract  of  land;  that  they  were  desirous  of  parti- 
tioning the  land,  but  that  the  same  was  not  susceptible  to  partition  in 
kind,  and  asked  that  the  land  be  sold  for  the  purpose  of  partition. 
Pursuant  to  the  decree  obtained  in  the  case,  the  land  was  sold  and 
conveyed  to  Zollman  (who  paid  the  purchase  money),  and  the  proceeds 
from  the  sale  divided  among  the  parties  to  the  suit.  Mrs.  Moore,  how- 
ever, took  only  a  dower  interest  of  the  proceeds,  and  the  children  the 
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balance.  Afterward  it  was  discovered  that  Mrs.  Moore  was  the  sole 
owner  of  the  tract  of  land  at  the  time  the  sale  was  made,  and  there- 
upon she  filed  a  bill  in  equity,  setting  up  the  facts,  claiming  that  a  mis- 
take was  made,  and  asked  that  the  sale  be  set  aside.    The  court  said  : 

•*It  is  true  that  in  Virginia  the  maxim  caveat  emptor  strongly  applies  In 
judicial  sales ;  but  It  only  applies  as  between  the  purchaser  and  third  persons 
who  are  not  parties  to  the  suit  Their  Interests  are  not  affected  by  any  pro- 
ceedings that  may  be  had,  and  the  purchaser  must  always  incur  the  risk  of 
losing  the  estate  by  some  superior  title.  But  the  court  does  undertake  to 
sell  the  title  of  the  parties  to  the  suit.  Whatever  that  may  be,  the  purchaser 
acquires  it  •  •  •  It  was  argued,  however,  that,  as  the  suit  proceeded  on 
tite  assumption  of  a  right  of  property  in  the  children,  the  effect  of  the  decree 
and  sale  Is  simply  to  vest  in  the  purchaser  such  title  as  they  had,  leaving  the 
rights  of  Mrs.  Moore  unaffected.  This  view  is  Imsed  on  an  entire  misconcep- 
tion of  the  effect  of  the  sale,  its  confirmation,  and  the  oi)eratlon  of  the  deed 
made  under  the  order  of  the  court  The  prayer  of  the  bill  was  for  the  sale  of 
the  tract  of  land.  The  decree  directed  a  sale  accordingly.  The  commissioner 
reported  that  he  had  sold  the  tract ;  and  this  sale  was  confirmed,  and  the  com- 
missioner directed  to  convey  the  tract  to  the  purchaser,  and  this  was  done  by 
the  deed  executed  January  4,  1864.  It  Is  therefore  too  dear  for  argument  that 
the  effect  of  these  proceedings  was  to  convey  the  land  to  the  purchaser,  and  to 
clothe  him  with  the  title  of  all  the  parties  to  the  suit  If  this  were  not  so,  it 
is  obvious  that  Mrs.  Moore  would  not  encounter  the  slightest  difficulty  in  main- 
taining her  action  of  ejectment  against  the  purchaser,  and  consequently  she 
could  have  no  claim  to  relief  in  equity." 

In  Van  Fleet's  Collateral  Attack,  §  749,  it  is  said: 

"A  bill  in  equity  for  partition  against  husband  and  wife  alleged  that  the 
wife  owned  the  undivided  one-third.  On  these  allegations,  without  any  cross- 
bill between  the  defen4ants,  a  decree  was  entered  that  the  husband  and  wife 
owned  the  undivided  one-third,  and  it  was  set  off  to  them.  Afterwards  the 
wife  alone  brought  an  action  to  recover  the  lands  so  set  off,  on  the  theory  that 
the  decree,  so  far  as  the  husband  was  concerned,  was  outside  of  the  issuies  and 
void,  but  the  court  held  that  it  was  not  void  and  was  binding  on  her  collat- 
erally ;  citing  Allle  v.  Schmitz,  17  Wis.  168,  173." 

This  proposition  does  not  seem  to  be  controverted  by  the  plaintiff 
in  error,  but  it  insists  that : 

"It  is  not  enough  for  a  court  to  have  jurisdiction  of  the  parties  and  general 
subject-matter  of  the  suit  Its  jurisdiction  must  also  rest  upon  the  pleadings 
and  the  issues." 

Unfortunately  the  entire  record  in  the  suit  of  Buskirk  v.  Browning, 
supra,  is  not  before  us ;  but  on  inspection  of  the  portion  of  the  record 
of  that  suit,  which  is  made  a  part  of  the  record  m  this  case,  it  is  ap- 
parent that  the  title  of  Browning  to  the  lands  sought  to  be  subjected 
to  the  liens  in  that  proceeding  was  put  in  issue,  inasmuch  as  it  was 
necessary  for  the  court  to  ascertain  and  determine  what  real  estate  or 
interests  in  real  estate,  then  owned  or  formerly  owned  by  Browning, 
could  be  subjected  to  the  liens  of  the  judgments  upon  which  the  suit 
in  that  instance  was  instituted.  The  fact  that  plaintiff  in  error  (Wood) 
was  made  a  party  to  that  proceeding  can  only  be  accounted  for  upon 
the  theory  that  the  plaintiff  in  that  proceeding  was  of  opinion  that  the 
said  Wood  was  asserting,  or  might  assert,  an  interest  in  a  part  of  the 
real  estate  which  was  sought  to  be  subjected  to  the  liens  of  said  judg- 
ments. 
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In  the  second  amended  bill  filed  in  the  cause  of  Buskirk  v.  Browning 
et  al.,  among  other  things,  it  is  alleged : 

"That  on  the  27th  day  of  October,  1887,  by  deed  of  that  date,  and  recorded 
In  Logan  county  court  clerk's  office,  lA  Deed  Book  J,  p.  302,  the  said  John 
II.  Browning  and  wife  attempted  to  convey  to  the  defendant  John  F.  Keator 
the  minerals,  etc..  In,  upon,  and  under  470%  acres  of  land,  part  of  the  above 
tracts  of  land,  as  well  as  the  minerals,  etc.,  in,  upon  and  under  certain  other 
tracts  of  land,  and  other  lands  in  fee,  and  that  on  the  7th  day  of  July,  1888, 
by  a  supplemental  deed  of  that  date,  and  recorded  in  said  clerk's  office  in 
Deed  Book  K,  p.  175,  the  said  John  R.  Browning  and  wife  likewise  attempt- 
ed to  convey  the  minerals,  etc.,  in,  upon,  and  under  said  470%  acres  of 
land,  as  well  as  certain  other  minerals^  to  the  defendant,  Stuart  Wood,  trans- 
feree of  the  said  Keator. 

"Plaintiff  charges  that  at  said  times  the  said  John  R,  Browning  had  only 
an  equitable  interest,  and  that  a  small  one,  in  the  said  470%  acres  of  land 
and  in  300  acres  attempted  to  be  conveyed  in  fee,  that  the  payments  made 
by  said  Browning  to  Nighbert  and  Lawson  on  their  said  Judgment  were  all 
after  the  date  of  said  deed  to  Keator,  that  said  pretended  deeds  to  Keator 
and  Wood  passed  no  legal  title  as  to  the  770%  acres  of  land  above  mentioned, 
and  that  the  said  Wood  is  only  entitled  to  a  conveyance  of  the  legal  title  there- 
to subject  to  the  liens,  still  unpaid,  which  have  In  the  meanwhile  attached 
to  the  real  estate  of  the  said  John  R.  Browning. 

**PIaintlff,  further  complaining,  says  that  on  the  Ist  day  of  December.  1890. 
the  said  defendant  John  R.  Browning,  in  addition  to  the  equitable  interest 
in  the  lands  above  mentioned,  was  the  owner  in  fee  simple  of  the  surface 
of  50  acres  of  land  surveyed  for  him  June  17,  1875,  part  of  a  600-acre  tract 
surveyed  October  28,  1875,  part  of  a  500-acre  tract  surveyed  September  3, 
1874,  418  acres  and  165  acres  conveyed  to  him  from  Hugh  Toney  by  deed 
dated  October  29,  1887,  and  recorded  in  Logan  county  court  clerk's  office  In 
Deed  Book  J,  p.  3Q0,  and  part  of  a  489-acre  tract  conveyed  to  him  from  L. 
D.  Chambers,  commissioner  of  school  lands,  by  deed  dated  October  2.  1887, 
and  recorded  in  said  clerk's  office  in  Deed  Book  J,  p.  312,  all  on  Island  creek, 
in  Logan  county,  which  said  tracts  and  parcels  of  land,  together  with  the 
470%  acres  of  land  above  mentioned,  aggregated  by  survey  2,240  acres  of  land. 
A  copy  of  the  attempted  deed  from  John  R.  Browning  and  wife  to  Stuart 
Wood,  containing  the  calls  of  said  survey,  is  filed  herewith  as  part  of  this 
bill,  marked  ^Exhibit  No.  39.' " 

While  the  bill  in  this  respect  is  somewhat  indefinite,  yet  it  contains 
an  allegation  to  the  effect  that  the  pretended  deeds  from  Browning 
and  wife  to  Keator  and  Wood  passed  no  legal  title  to  the  7701/^  acres 
of  land  mentioned.  It  is  also  stated  that  the  said  Browning  and  wife 
attempted  to  convey  to  the  defendant,  John  F.  Keator,  the  minerals  in, 
upon,  and  under  the  said  470^^  acres  of  land,  etc.,  and  we  think  these 
allegations  sufficiently  explicit  to  put  defendant  (Wood)  on  notice  that 
any  title  he  might  have  had  to  said  lands  was  being  then  and  there 
assailed ;  and  this,  taken  in  connection  with  the  reference  to  the  com- 
missioner, which  will  be  referred  to  later,  unquestionably  was  suf- 
ficient to  require  Wood,  if  he  desired  so  to  do,  to  assert  in  that  suit 
any  right  or  title  that  he  might  have  had  to  the  premises  in  question. 
The  court  in  that  proceeding  was  evidently  unable  to  determine,  upon 
the  reading  of  the  bill  and  amended  bill,  as  to  what  particular  real 
estate  was  subject  to  said  liens;  hence  it  was  that  the  court  referred 
the  case  to  the  commissioner  for  the  purpose  of  obtaining  information 
on  that  subject  The  decree  of  reference  clearly  and  distinctly  put  in 
issue  the  title  of  Browning  to  all  the  tracts  involved  in  this  contro- 
versy. .  At  that  time  Stuart  Wood  was  a  party  to  the  proceeding,  and 
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could  (if  he  had  so  desired)  by  proper  pleading  and  offer  of  proof,  have 
informed  the  commissioner  as  to  any  claim  he  may  have  had  in  the 
mineral  interests  in  any  of  the  tracts  in  question.  That  the  court  had 
jurisdiction  to  make  this  order  of  reference  cannot  be  seriously  con- 
troverted ;  and,  it  appearing  as  it  does  that  Wood  was  a  party  to  the 
suit  at  the  time  the  reference  was  made,  it  necessarily  follows  that 
he  was  bound  by  any  findings  that  may  have  been  made  by  the  com- 
missioner with  respect  to  any  interest  which  it  was  alleged  that  Brown- 
ing had  in  the  lands  that  were  sought  to  be  subjected  to  the  liens  as 
hereinbefore  stated.  Therefore,  when  the  report  of  the  commissioner 
(in  which  it  was  found  that  Browning  was  the  owner  of  the  lands 
therein  described,  and  specifying  the  lands  which  were  subject  to  the 
liens)  was  confirmed  by  the  court,  the  decree  of  confirmation  thus  ob- 
tained was  undoubtedly  binding  upon  all  the  parties  to  the  suit  until 
modified  or  set  aside  by  a  proper  proceeding  in  that  case  and  in  that 
court,  or  in  an  appellate  court  having  jurisdiction  to  Hear  and  deter- 
mine on  appeal  the  questions  involved  therein. 

In  the  case  of  Kirk  v.  Hamilton,  102  U.  S.  79,  26  L.  Ed.  79,  in 
referring  to  the  conduct  of  Kirk,  who  sought  to  avoid  the  proceedings 
in  the  case  of  Moore  &  Co.  v.  Kirk  &  Co.,  by  which  the  property  in 
controversy  was  conveyed  to  the  defendant,  the  court  said: 

"♦  •  •  He  knew,  as  we  have  seen,  that  the  defendants  claimed  the 
property  under  a  sale  made  In  an  equity  suit  to  which  he  was  an  original  party. 
The  sale  may  have  been  a  nullity,  and  it  may  be  that  he  could  have  repudiated 
it  as  a  valid  transfer  of  his  right  of  property.  Instead  of  pursuing  that 
course,  he,  with  a  knowledge  of  aU  the  facts,  appeared  before  the  auditor 
and  disputed  the  right  of  certain  creditors  to  be  paid  out  of  the  fund  which 
had  been  raised  by  the  sale  of  his  property.  He  forebore  to  raise  any  ques- 
tion whatever  as  to  the  validity  of  the  sale,  and  by  his  conduct  indicated 
tils  purpose  not  to  make  any  issue  in  reference  to  the  proceedings  in  the 
equity  suit  Knowing  that  the  defendants'  claim  to  the  premises  rested  upon 
that  sale,  he  remained  silent  whUe  the  latter  expended  large  sums  in  their 
improvement,  and.  In  effect,  disclaimed  title  in  himself.  He  was  silent  when 
good  faith  required  him  to  put  the  purchaser  on  guard.  He  should  not  now 
be  heard  to  say  that  that  is  not  true  which  his  conduct  unmistakably  de- 
clared was  true  and  upon  the  faith  of  which  others  acted." 

While  this  suit  was  instituted  in  the  first  instance  by  a  single  cred- 
itor, it  appears  from  an  inspection  of  the  record  that  other  creditors 
came  into  the  suit  at  a  later  date,  and  it  thereby  became  a  general 
creditors'  suit,  upon  the  same  being  referred  to  a  commissioner  with 
iiistructions  to  report  liens,  etc.  There  was  not  only  a  proper  refer-' 
ence  to  ascertain  what  real  estate  at  that  time  belonging  to  Browning 
was  subject  to  the  liens  of  the  judgments  upon  which  the  suit  was 
based,  but  it  appears  that  a  i)etition  was  filed  bv  R.  W.  Peck,  a  cred- 
itor, who  adopted  the  allegations  of  the  bill ;  that  John  R.  Browning 
was  the  owner  of  3,000  acres  of  land  on  Island  creek,  which,  it  ap- 
pears, included  the  2,240  acres  of  minerals  which  are  claimed  to  be 
owned  by  Wood.  There  is  nothing  in  the  record  to  show  that  plain- 
tiff in  error  (Wood)  was  denied  an  opportunity  of  appearing  l^fore 
the  commissioner  and  offering  in  evidence  any  papers  or  documents 
which  he  msiy  have  had  and  upon  which  he  relied  to  establish  his 
claim;  nor  is  it  contended  that  he  did  not  have  the  right  to  object  and 
except  to  the  commissioner's  report.    Suppose  Wood  had  appeared  be- 
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fore  the  commissioner  and  offered  evidence  as  to  his  title,  and  the 
commissioner  had  made  the  report  that  he  did,  could  it  be  reasonably 
contended  that  such  report,  when  confirmed  by  the  court,  would  not  be 
res  ad  judicata  in  so  far  as  Wood's  title  might  be  affected  thereby? 
He  certainly  had  the  opportunity,  as  well  as  the  right,  to  make  any 
exception  to  such  report ;  but,  having  failed  to  do  so,  he  cannot  now 
come  into  this  court  and  by  collateral  attack  accomplish  that  which 
he  might  Jiave  accomplished  had  he  availed  himself  of  the  rights  to 
which  he  was  entitled  by  virtue  of  being  a  party  to  that  proceeding. 

We  do  not  think  that  the  facts  and  circumstances  under  which  the 
sale  of  the  property  was  made  in  pursuance  of  the  decree  of  the 
chancery  court  m  the  suit  of  Buskirk  v.  Browning  are  such  as  to 
render  said  sale  void. 

In  the  case  of  Jones  v.  Coffey,  97  N.  C.  347,  2  S.  E.  165,  Judge  Mer- 
rimon,  in  speaking  for  the  court,  said : 

"The  plaintiffs  are  the  heirs  at  law  o£  John  T.  Jones  and  Walter  L.  Jones, 
who  died  Intestate  long  before  this  action  began,  and,  as  the  plaintiffs  allege, 
seised  of  the  land  described  in  the  complaint,  which  in  that  case  descended 
to  them  as  such  heirs.  The  defendants  allege  in  their  answer  that  the  land 
in  question  belonged  to  Edmund  P.  Jones,  who  was  the  ancestor  of  the  plain- 
tiffs, and  who  died  in  1878,  leaving  a  will,  which  was  duly  proven;  that 
afterwards  the  First  National  Bank  of  Charlotte  and  others  brought  action 
to  the  fall  term  1807  of  the  superior  court  of  Caldwell  county  against  the 
executor  of  the  will  mentioned  and  the  present  defendants;  that  in  the 
course  of  that  action  a  receiver  was  appointed,  and  the  land  In  question  was 
sold  under  a  proper  deci'ee  made  therein ;  that,  at  that  sale  the  defendants 
became  the  purchasers  of  the  land,  paid  the  purchase  money  therefor,  the 
sale  was  duly  confirmed,  and  the  receiver,  under  the  direction  of  the  court, 
made  a  proper  deed  to  them,  under  which  they  claim  title  to  the  land.  On 
the  trial  in  this  action,  a  question  arose  as  to  whether  the  land  in  controversy 
was  a  part  of  the  land  sold  as  above  stated  and  embraced  by  the  decree  and 
deed  under  which  the  defendants  claim.  It  was  identified  as  a  part  of  the 
land  so  sold;  but  the  plaintiffs  contended  that,  if  it  was,  it  was  so  em« 
braced  by  inadvertence,  mistake,  and  misapprehension;  that,  in  fact,  it  be- 
longed to  them  as  heirs  at  law  of  their  brothers  as  first  above  stated,  who 
died  in  186a,  the  others  in  1864. 

"The  defendants  contended  that  the  plaintiffs  are  estopped  by  the  record  in 
the  action  mentioned,  which  was  put  in  evidence  on  the  trial ;  but  the  court 
gave  Judgment  for  the  plaintiffs.  Whereupon  the  defendants,  having  excepted 
and  assigned  errors,  appealed  to  this  court  It  appears  that  in  the  case 
of  the  First  National  Bank  of  Charlotte  and  others  against  the  executor 
of  the  will  of  Edmund  P.  Jones,  deceased,  and  the  present  plaintiffs,  mentioned 
in  the  pleadings,  the  court  had  complete  jurisdiction  of  the  parties  thereto, 
including  the  present  plaintiffs,  and  as  well  of  the  subject-matter,  the  land 
embraced  by  it.  The  land  now  in  controversy  was  embraced  by  it,  al- 
though this  was  controverted,  and  sold  under  a  valid  decree  so  far  as  ap- 
pears ;  the  defendants  being  the  purchasers.  They  paid  the  purchase  money, 
the  sale  was  confirmed  by  the  court,  and,  under  its  direction,  the  receiver 
executed  a  proper  deed  of  conv^ance  to  the  d(  fendants.  In  that  action 
the  rights  of  the  plaintiffs  here  contended  for  can.j  directly  in  question,  and 
they  ought  then  to  have  set  up  their  title  to  the  land  they  now  seek  to 
recover.  As  they  did  not,  they  are  concluded  by  the  record  made  against  them. 
They  are  bound  by  it  so  long  as  the  judgments  therein  remain  unreversed, 
and  they  cannot  attack  it  collaterally  in  the  present  action.  Burke  v.  Elliott, 
26  N.  C.  335,  42  Am.  Dec.  142;  Armfield  v.  Moore,  44  N.  C.  167;  Gay  v. 
Stancell,  76  N.  a  369;  Morris  v.  Gentry,  89  N.  C.  248. 

"The  plaintiffs  contend  that,  if  the  land  they  seek  to  recover  by  this  action 
was  embraced  by  and  sold  under  the  decree  in  the  action  mentioned,  it  was 
sold  by  mistake  and  misapprehension.    It  appears  that  that  action  Is  not 
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jet  determined.  If  so,  the  plaintiffs  ought  to  seek  their  remedy,  it  they 
have  any,  in  it.  If  it  is  determined,  then  by  an  independent  action.  Long  v. 
Jarrett,  94  N.  C  443,  and  the  cases  there  cited. 

"There  Is  error.  The  Judgment  must  be  reversed,  and  judgment  entered 
below  for  the  defendants.  To  that  end,  let  this  opini6n  be  certified  to  the 
superior  court  according  to  law.    It  Is  so  ortlered." 

It  is  a  fundamental  principle  of  the  law  that  one  shall  have  his  day 
in  court,  and  it  cannot  be  denied  that  the  plaintiff  in  error  in  this  case 
had  his  day  in  court,  inasmuch  as  he  was  a  party  to  the  suit  of  Bus- 
kirk  V.  Browning.  Once  he  became  a  party  to  that  suit,  it  was  incum- 
bent upon  him  to  examine  every  paper  filed  in  the  case  and  keep  him- 
self fully  advised  as  to  the  procedure  therein ;  and  this  he  failed  to  do, 
it  appearing  from  the  record  that  no  answer  was  filed  by  his  counsel, 
nor  was  anything  done  in  his  behalf  which  indicated  a  purpose  on  his 
part  to  assert  title  to  any  interest  in  the  lands  that  were  sought  to  be 
sold  in  that  proceeding. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  this  court  should 
find  from  the  record  that  the  proceedings  in  the  state  court  were  void. 
As  we  have  said,  only  a  portion  of  the  record  in  that  cause  is  before 
us.  There  is  nothing  contained  therein  to  show  that  all  the  pleadings 
or  only  a  part  of  the  pleadings,  or  all  the  evidence  or  only  a  part  of 
the  evidence,  is  included  in  the  transcript;  but  it  does  affirmatively 
appear  in  that  part  of  the  record  which  we  have  that  the  land  in  con- 
troversy in  this  action  was  sold  pursuant  to  the  decree  of  a  court  of 
general  jurisdiction;  and,  as  such,  having  jurisdiction  of  the  general 
subject-matter,  in  a  suit  wherein  plaintiff  in  error  was  a  party.  In  an 
action  like  the  one  at  bar,  the  burden  is  on  the  plaintiff  to  show,  by 
the  whole  record,  that  the  proceedings  sought  to  be  attacked  are  void, 
and  this  cannot  be  accomplished  by  only  offering  a  portion  of  the 
record. 

In  the  second  amended  bill  it  is  alleged  that  John  R.  Browning  con- 
veyed certain  tracts  of  land  to  his  daughter,  without  any  reservation 
whatsoever  contained  in  the  deed,  and  this  must  be  construed  to  mean 
that  he  conveyed  to  his  children  a  fee-simple  title,  and  cannot,  by  any 
rule  of  construction,  be  construed  to  mean  that  he  only  conveyed  the 
surface. 

The  commissioner's  report  shows  that  John  R.  Browning  was  the 
owner  of  these  tracts  of  land,  and  the  decree  entered  in  pursuance 
thereof  provided  that  these  tracts  should  be  sold  as  the  property  of 
John  R.  Browning.  The  purchaser  at  the  sale  thereof  had  every 
reason  to  believe  that  the  decree  contemplated  the  sale  of  the  whole 
tract,  and  that  a  fee-simple  title  for  the  same  was  to  be  made  in  pur* 
suance  thereof. 

The  commissioner's  report,  among  other  things,  says : 

"J.  R.  Browning  is  the  owner  in  fee  simple  of  a  tract  of  251  acres  of  land 
on  Island  creek,    •    •    ♦    also  a  tract  of  288  acres  of  land  on  Island  Creek." 

In  the  report  of  sale  the  special  commissioner  says : 

•The  undersigned  special  commissioner  would  report  that  •  •  •  he  sold 
at  public  auction  the  following  real  estate  in  the  bill  and  pjroceedings  in 
said  cause  mentioned,  to  wit:  251  and  288  acres  of  land  on  Islaufl  creek, 
^    *    *    and  335^  and  127^  acres  on  Island  creek.    That  B.  P.  Browning, 
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belDg  the  highest  blMer  therefor,  became  the  purchaser  of  the  251,  288,  and 
335%  acre  tracts  of  land  for  the  sum  of  $955.00.  •  •  ♦  That  John  Lee 
Browning,  being  the  highest  bidder  therefor,  became  the  purchaser  of  the 
said  127%  acres  of  land  for  the  sum  of  $75.00.*' 

The  decree  confirming  saifl  sales  says : 

**Thls  day,  Special  Ck)mmlssloner  J.  Cary  Alderson  rendered  and  filed  his 
report  of  sale  herein,  and  it  appearing  •  ♦  ♦  that  said  commissioner 
•  ♦  ♦  sold  the  following  real  estate  in  the  bill  and  proceedings  herein  men- 
tioned, to  wit:  251  and  280  acres  of  land  on  Island  creek  *  «  «  and 
335%  and  127%  acres  of  land  on  Island  creek.  •  •  •  that  B.  P.  Browning, 
being  the  highest  bidder  therefor,  became  the  purchaser  of  the  said  251.  288 
and  335%  acre  tracts  of  land  for  the  sum  of  $955.00  •  •  •  and  that  John 
Lee  Browning,  being  the  highest  bidder  therefor,  became  the  purchaser 
of  the  said  127%  acre  tract  of  land  for  the  sum  of  $75.00.  •  •  •  And. 
there  being  no  exceptions  or  objections  to  the  said  report,  the  same,  together 
with  said  sales,  is  in  all  things  approved  and  confirmed." 

By  the  last-mentioned  decree  J.  Cary  Alderson  was  appointed  a  spe- 
cial commissioner  to  convey  said  lands  to  the  purchasers,  and  in  his 
deed  to  B.  P.  Browning  he  conveys : 

''First  251  acres  of  land  on  Island  creek  (description  by  courses  and  dis- 
tances following). 

^'Second.  288  acres  of  land  on  Island  Greek  (description  by  courses  and 
distances  following. 

*Third.  335%  acres  of  land  on  Island  Creek  (description  by  courses  and 
distances  following). 

"To  have  and  to  hold  jsaid  real  estate  and  premises  with  all  the  rights,  title, 
and  interest  of  the  said  J.  R.  Browning  and  the  other  parties  to  said  suit,  unto 
the  said  B.  P.  Browning,  his  heirs  and  assigns  forever." 

In  his  deed  to  John  Lee  Browning,  Special  Commissioner  Alderson 
conveys : 

"The  following  real  estate,  situated  in  the  county  of  Logan,  state  of  West 
Virginia,  on  Island  creek  (description  by  courses  and  distances  fallowing), 
containing  127%  acres  *  *  «  to  have  and  to  hold  said  real  estate  and 
premises,  with  all  the  right,  title,  and  interest  of  the  said  John  R.  Browning 
and  the  other  parties  to  said  suit,  unto  the  said  John  Lee  Browning,  his  heirs 
and  assigns  forever." 

In  the  consideration  of  this  case  it  is  important  that  we  should  bear 
in  mind  the  distinction  between  an  erroneous  judgment  and  one  that 
is  void.  In  the  first  instance  a  judgment  is  held  to  be  valid  until  it 
is  set  aside  or  reversed,  if  it  appears  that  it  is  a  judgpnent  rendered  by 
a  court  of  competent  jurisdiction,  while,  on  the  other  hand,  a  void 
judgment  is  a  nullity  and  may  be  assailed  in  any  court  whenever  it  is 
sought  to  assert  a  right  or  make  a  claim  under  it.  Where  one  is 
a  party  to  a  suit  and  feels  that -his  rights  are  prejudiced  by  any  judg- 
ment or  decree  thereof,  he  may  move  in  the  court  wherein  such  judg- 
ment or  decree  is  obtained  to  vacate  or  set  aside  such  decree  or  judg- 
ment, and  has  the  right  to  file  exceptions  to  any  ruling  that  may  be 
made  by  such  court,  and  have  the  same  considered  on  appeal  and  de- 
termined in  the  controversy  then  pending;  and,  under  such  circum- 
stances, where  one  fails  to  avail  himself  of  the  opportunity  thus  af- 
forded him  to  assert  his  rights,  such  failure  on  his  part  (unless  it  be  an 
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exceptional  case)  must  necessarily  be  attributed  to  a  failure  on  his  part 
to  exercise  that  diligence  which  is  required  of  a  litigant.  This  is  a 
wise  rule,  and  without  the  enforcement  of  it  there  would  be  no  end  to 
litigation.  It  is  the  policy  of  the  law  to  avoid  multiplicity  of  suits  and 
to  secure  a  speedy  and  final  determination  of  controversies,  and  this 
can  only  be  accomplished  by  a  strict  observance  of  the  well  settled  rule 
in  this  respect.  Of  course,  where  a  judgment  is  rendered  by  a  court 
without  jurisdiction  of  the  subject-matter,  the  parties  affected  there- 
by are,  as  we  have  said,  permitted  to  attack  such  proceedings  at  any 
time  upon  the  theory  that  such  judgments  are  not  binding  in  their 
character  and  may  be  disregarded. 

In  the  case  of  Lancaster  v.  Wilson,  37  Grat  (Va.)  624,  the  court 
clearly  defines  the  rule  to  be  as  follows : 

*This  Is  the  settled  doctrine  of  the  courts.  It  is  not  merely  an  arbitrary 
role  of  law,  established  by  the  courts,  but  It  is  a  doctrine  founded  upon  reason 
and  the  soundest  principles  of  public  policy.  It  is  one  which  has  been  adopted 
in  the  interest  of  the  peace  of  society,  and  the  permanent  security  of  titles. 
If  after  the  rendition  of  a  Judgment  by  a  court  of  competent  jurisdiction,  and 
after  the  period  has  elapsed  when  it  l>ecomes  irreversible  for  error,  another 
court  may  in  another  suit  inquire  into  the  irregularities  or  errors  in  such 
Judgments,  there  would  be  no  end  to  litigation  and  no  fixed  established  rights. 
A  Judgment,  though  unreversed  and  irreversible,  would  no  longer  be  a  final 
adjudication  of  the  rights  of  litigants,  but  the  starting  point  from  which 
a  new  litigation  would  spring  up,  acts  of  limitation  would  become  useless  and 
nugatory,  purchasers  upon  the  faith  of  Judicial  process  would  find  no  pro- 
tection, every  right  established  by  a  Judgment  would  be  insecure  and  uncertain, 
and  a  cloud  would  rest  upon  every  title." 

The  foregoing  is  a  clear  and  concise  statement  of  the  rule,  as  well 
as  the  reasons  therefor.  The  plaintiff  in  error  cannot  be  heard  to  say 
that  he  was  not  aflforded  an  opportunity  to  assert  his  claim  in  the  pro- 
ceeding which  he  now  seeks  to  avoid  by  a  collateral  attack.  When  he 
should  have  spoken,  he  remained  silent,  and  thusj  by  his  conduct,  ac- 
quiesced in  the  sale  of  the  property,  which  sale,  in  pursuance  of  legal 
proceedings,  was  unconditional,  and  the  deeds  made  in  pursuance 
thereof  had  the  eflfect  of  vesting  the  purchaser  with  a  fee-simple  title 
to  the  premises  in  question. 

In  jrddition  to  the  instructions  given  by  the  court,  which  we  have 
quoted,  the  court  refused  to  give  certain  instructions  tendered  by  the 
plaintiff.  We  have  carefully  considered  the  various  cases  relied  upon 
by  the  plaintiff  in  error,  and  are  of  opinion  that  they  do  not  apply  to 
the  case  at  bar ;  and,  in  view  of  the  facts,  as  well  as  the  law  pertaining 
to  this  controversy,  we  feel  that  the  court  committed  no  error  in  refus- 
ing to  give  the  instructions  asked  for  by  the  plaintiff  below  and  that 
the  instructions  submitted  by  the  court  to  the  jury  were  eminently 
proper.  • 

'For  the  reasons  herein  stated^  the  judgment  of  the  lower  court  is 
affirmed. 

Affirmed. 
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WEST  TIRGINIA  PULP  &  PAPE>R  CO.  et  al.  T.  MHiLEB. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    November  6,  1909.) 

No.  894. 

1.  CoRvsBSioN  (I  15*) — Religious  Sociffies  (§  16*) — ^Dibbotions  nr  WiLir^ 
Devise  in  Tbust  fob  Sale  and  Disposition  of  Proceeds. 

A  testator  devised  certain  lands  in  West  Virginia  to  a  trustee  'to  liave 
and  to  hold  *  *  *  in  fee  simple,  upon  trust  nevertheless  to  sell  and 
di^)06e  of  said  lands  at  public  or  private  sale  *  *  *  and  pay  over  the 
proceeds  of  such  sale  *  *  *  to  the  First  Spiritualist  Church  of  Balti- 
more City,  a  corporation  created  under  the  laws  of  Maryland.**  Heidi 
that  the  will  worked  an  equitable  conversion  of  the  land  into  moneyi  and 
that  the  constitutional  and  statutory  provisions  of  West  Virginia^  limits 
Ing  the  amount  of  land  which  a  religious  denomination  could  own  or  hold, 
did  not  affect  its  validity. 

[Bd.  Note.— For  other  cases,  nee  Conversion,  Cent  Dig.  |  30;  Dec.  Dig. 
I  16;*  Beligioua  Societies,  Cent  Dig.  |  104;  Dec.  Dig.  f  1&*] 

&  BELIOIOUS  SOCIBTIEfl  (|  16*)— O^BirBT  TOB  BBNfFIT  OF  RXLIOIOnB  COBPOBA- 

TiON— Scope  of  State  Laws. 

The  constitutional  and  statutory  provisions  of  West  Virginia  prohibit- 
ing the  holding  of  land  by  any  church  or  religious  denomination  were 
not  intended  to,  and  could  not  if  they  were  so  intended^  affect  the  right 
of  an  owner  of  land  in  that  state  to  .convey  or  devise  it  in  trust  for  sale 
for  the  benefit  of  a  foreign  religious  corporation. 

[E^d.  Note.— For  other  cases,  see  Religious  Societies,  Cent  Dig.  |  104; 
Dec.  Dig.  1 16.*) 

Sl  Wills  ({  70*)— Validitt  of  Bequests— What  I«aw  Govebnb. 

The  validity  of  a  bequest  of  money  or  personal  property,  where  the  tea- 
tator  and  the  legatee  are  both  citizens  of  the  same  state,  is  to  be  deter* 
mined  entirely  by  the  laws  of  such  state. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  H  184,  185;  Dec  Dig. 
I  70.»] 
L  Conversion  ({  21*)— Estates  in  Tbust  with  Poweb  of  Salb— Edtfeot  of 
Execution  of  Poweb. 

Where  a  testator  devised  lands  to  a  trustee  with  directions  to  sell  the 
same,  after  the  trustee  has  exercised  such  power  in  good  faith,  a  sub- 
sequent contestant  of  such  devise  cannot  attack  the  validity  of  the  sale, 
but  can  only  pursue  the  proceeds. 

[Ed.  Note.— For  other  cases.  Bee  Conversion,  Cent  Dig.  |  56;  Dea  Dig. 
I  21.»] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
cm  District  of  West  Virginia,  at  Parkersbur^. 

Suit  in  equity  by  Mary  Virginia  Miller  against  the  West  Virginia 
Pulp  &  Paper  Company  and  the  West  Virginia  Spruce  Lumber  Com- 
pany.   Decree  for  complainant,  and  defendants  appeal.    Reversed. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the  Unit^  States 
for  the  Northern  District  of  West  Virginia.  The  subject-matter  of  this  suit 
is  an  undivided  s/it  interest  in  8,405  acres  of  timber  land  in  Randolph  coun- 
ty, W.  Va.  The  appellants  hold  without  dispute  an  undivided  •/it  interest 
therein  or  in  the  timber  thereon  and  claim  the  fee-simple  title  to  the  undi- 
vided s/iT  here  in  controversy.  The  appellee  filed  her  bill  to  cancel  and  an- 
nul the  title  of  the  appellants,  to  enjoin  them  from  cutting  timber  upon  any 
portion  of  the  premises,  and  to  compel  an  accounting  for  the  timber  already 
cut 

*ror  other  cu«s  see  Muoae  topic  ft  |  wuhbbb  In  Doc.  *  Am.  Digi.  1907  to  dato,  ft  Rop'r  ladoxco 
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The  court  entered  a  decree  grantlnfl^  tbe  relief  prayed  for  in  the  bill. 

The  material  facts  are  as  follows: 

On  the  2l8t  day  of  February,  1889,  Frederick  Flckey,  Jr.,  died  In  Baltimore 
City,  the  place  of  his  residence,  seised  and  possessed  of  the  property  in  suit 
His  will  was  probated  on  the  sixth  day  after  his  death,  and  clauses  4  and  6, 
which  are  material  to  the  present  controversy,  are  as  follows: 

"(4)  I  bequeath  and  will  to  my  friend,  Frank  Woods  of  Baltimore  City, 
trustee,  upon  the  trust  hereinafter  set  forth,  the  followlnsr  three  parcels  of 
real  estate,  situate  in  the  state  of  West  Virginia,  tIz.:  (a)  A  tract  of  130 
acres  on  Elm  Run  in  Ritchie  county,  being  part  of  a  larger  tract  conveyed  to 
me  by  Cyrus  Hall  and  wife,  by  deed  dated  the  4th  day  of  March,  1872,  and 
duly  recorded  in  the- office  of  lie  clerk  of  the  county  court  of  Ritchie  county, 
on  12  April,  1872,  In  Deed  Book  No.  15,  pages  429  and  430,  the  residue  of  said 
larger  tract  having  been  conveyed  by  me  to  John  R.  Kelly,  by  deed  dated  19th 
April,  1872,  which  was  duly  recorded  in  said  office  on  the  day  of  its  date.  In 
Deed  Book  No.  15,  pages  602  and  503« 

"(b)  Also  my  one  undivided  half  of  a  tract  of  2,000  acres  on  Red  creek,  in 
Randolph  county,  the  whole  of  which  was  granted  .to  me  and  Edward  I* 
Thomas,  by  patent  bearing  date  81st  October,  1883. 

"(c)  Also  my  undivided  eight-seventeenths  interest  ('/it)  iu  a  tract  of  8.406 
acres  of  land  on  Shafer's  fork  of  Cheat  river,  in  Randolph  county,  which  was 
granted  to  me  and  the  said  Thomas  as  a  tract  of  8,000  acres  by  the  state  of 
West  Virginia,  by  patent  dated  22nd  April,  1872,  both  of  which  patents  are 
duly  recorded  in  the  said  office,  one  undivided  seventeenth  of  said  land  having 
been  sold  and  conveyed  to  the  said  Walcott  by  me  and  said  Thomas  by  deed 
dated  20  October,  1803. 

"To  have  and  to  hold  said  three  tracts  of  land  situate  in  West  Virginia  un- 
to Frank  Woods,  trustee,  in  fee  simple,  upon  trust  nevertheless  to  sell  and 
dispose  of  said  lands  at  public  or  private  sale,  upon  the  best  possible  terms, 
and  for  the  best  possible  prices  and  pay  over  the  proceeds  of  such  sal^,  less 
taxes  paid  by  him,  and  the  expenses  incident  to  such  sale  including  a  reason- 
able commission  thereon  to  himself,  to  the  First  Spiritualist  Church  of  Balti- 
more City,  a  corporation  created  under  the  laws  of  Maryland,  and  existing  in 
Baltimore  City,  and  I  hereby  authorlee  and  empower  my  said  trustee  to  con- 
vey said  lands  to  the  purchasers  thereof  by  good  and  sufficient  deeds  by  him 
duly  acknowledged  for  record,  such  conveyances  to  have  the  same  effect  in  all 
respects  as  if  executed  by  me  in  person. 

"(69  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of  my 
estate,  real  and  personal  and  wherever  situate  to  my  sister,  Mrs.  Anna  R»  Mil- 
ler.*' 

Woods,  as  trustee  named  In  the  fourth  clause  of  the  will,  proceeded  to  sell 
the  realty  therein  mentioned,  and  on  the  26th  day  of  September,  1899,  nego- 
tiated a  sale  to  John  O.  Luke  of  the  undivided  «/i7  of  the  tract  of  8,405  acres 
of  land  on  Shafer's  fork  of  Che&t  river,  in  Randolph  county,  at  the  price  of 
$9  per  acre.  He  filed  his  report  of  sale  in  the  circuit  court  of  Baltimore  City, 
which  had  taken  Jurisdiction  of  the  administration  of  his  trust  The  sale  was 
confirmed  and  on  the  10th  day  of  November,  1899,  by  formal  deed  he  conveyed 
this  undivided  Vir  to  John  O.  Luke,  who  was  acting  as  trustee  for  the  West 
Virginia  Pulp  &  Paper  Company,  and  who  conveyed  to  It  the  title  so  acquired 
and  held  in  trust,  by  deed  bearing  date  the  Ist  day  of  April,  1904.  The  ag- 
gregate purchase  money  was  $35,597.52;  $10,000  being  paid  to  Woods,  trustee, 
on  the  10th  day  of  November,  1899,  and  the  residue  evidenced  by  a  note  for 
$25,597.52,  due  and  payable  one  year  from  date,  with  interest,  which  note 
was  promptly  paid  at  maturity.  All  of  this  purchase  money  was  paid  by  the 
West  Virginia  Pulp  &  Paper  Company,  passed  into  the  hands  of  the  trustee 
for  the  uses  and  purposes  set  out  in  the  will,  and  was  administered  by  the 
trustee  under  the  direction  of  the  circuit  court  of  Baltimore  City,  Md. 

It  also  appears  that,  prior  to  the  above-mentioned  sale,  Woods  had  sold  and 
disposed  of  the  land  in  Ritchie  county  for  the  sum  of  $7,000.  The  Ritchie 
county  land  was  the  property  involved  in  the  suit  of  Mary  Virginia  Miller  v. 
George  H.  Ahrens  (C.  C.)  150  Fed.  044,  and  Id.  (C.  C.)  163  Fed.  870,  reference 
to  which  is  made  In  the  decree  now  appealed  from. 
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Frederick  Flckey,  Jr.,  left  surviving  him,  as  his  next  of  kin  and  belrs  at 
law,  his  sister,  Ann  Rebecca  Miller,  the  mother  of  the  present  plaintiff,  and 
appellee,  and  another  sister,  Sarah  Elizabeth  Hopkins,  the  former  of  whom 
was  made  residuary  legatee  under  the  sixth  clause  of  the  will,  the  latter  of 
whom  was  entirely  ignored. 

On  or  about  the  27th  day  of  December,  1899,  after  the  sales  above  mentioned 
had  been  made,  Sarah  Elizabeth  Hopkins  filed  her  caveat  and  petition  in  the 
orphan's  court  of  Baltimore  City,  praying  for  the  annulment  of  the  probate  of 
the  will  of  the  said  Fickey  upon  the  grounds  of  testamentary  incapacity, 
fraud,  undue  influence,  and  improper  execution.  Frank  Woods,  the  executor, 
answered  this  petition  and  caveat,  and  Issues  were  framed  thereon  and  sent 
for  trial  to  the  superior  court  of  Baltimore  City  to  be  tried  by  a  jury. 

Pending  a  trial  of  these  issues,  Frank  Woods,  the  executor,  died,  and  Ann 
Rebecca  Miller,  the  residuary  legatee,  Amos  Musselman,  her  confidential  friend 
and  adviser,  and  Charles  K,  Schirm,  then  presid^it  of  the  First  Spiritualist 
Church  of  Baltimore  City,  were,  on  the  13th  day  of  March,  1901,  appointed 
administrators  d.  b.  n.,  c.  t.  a. 

On  the  2Qth  day  of  M^y,  1901,  the  issues  on  the  caveat  came  on  to  be  tried ; 
the  case  having  been  revived  in  the  name  of  the  administrators  c.  t  a.  as 
defendants.  While  the  trial  was  in  progress  a  compromise  was  negotiated, 
and  it  was  agreed  that  the  trustee  for  the  First  Spiritualist  Church  should 
pay  the  caveator,  Sarah  Elizabeth  Hopkins,  $17,500  out  of  the  proceeds  of  the 
sale  of  the  land  In  suit,  and  that  thereupon  the  various  issues  upon  the  caveat 
should  be  determined  by  a  verdict  In  favor  of  the  defendants.  The  proceeds 
arising  from  the  sale  of  this  real  estate  were  on  deposit  in  the  registry  of  the 
circuit  court  of  Baltimore  City,  which  had  taken  jurisdiction  of  the  administra- 
tion of  the  trust  estate  created  by  clause  4  of  the  will ;  and,  in  order  that  the 
$17,500  might  be  withdrawn  from  these  funds  for  the  purpose  of  carrying  out 
the  compromise  agreement,  a  petition  was  drawn  and  signed  by  the  caveator, 
Sarah  Elizabeth  Hopkins,  Louise  Hopkins  Hall,  her  daughter,  Ann  R.  Miller, 
the  residuary  legatee,  and  Mary  Virginia  Miller,  her  daughter,  the  present  ap- 
pellee, and  Charles  R.  Schirm,  president  of  the  First  Spiritualist  Church. 

In  this  petition  the  devise  to  the  First  Spiritualist  Church  of  Baltimore,  a 
corporation,  is  recited,  the  filing  of  the  caveat  and  the  issues  thereon,  the 
relationship  of  Sarah  Elizabeth  Hopkins  and  Ann  Rebecca  Miller  to  the  tes- 
tator, and  their  desire  that  the  will  in  its  entirety  and  the  devise  to  this 
church  should  be  sustained,  and  the  willingness  of  the  church  to  pay  to  Sarah 
Elizabeth  Hopkins  the  agreed  sum  of  $17,500.  The  prayer  of  the  petition  was 
that  the  clerk  of  the  circuit  court  of  Baltimore  City  might  be  directed  to  draw 
his  check  to  Charles  R.  Schirm,  attorney  for  the  First  Spiritualist  Church  of 
Baltimore  City,  for  the  sum  of  $17,500. 

Such  an  order  was  made,  check  was  drawn,  and  the  money  delivered  to 
Sarah  Elizabeth  Hopkins,  the  caveator,  and  the  suit  in  that  case  was  dismissed* 

This  attack  upon  the  will  involved  the  payment  of  counsel  fees  and  other 
expenses  in  its  defense,  the  effect  of  which  was  to  diminish  the  residuary  estate 
to  Ann  Rebecca  Miller.  It  appears  that,  more  than  a  year  after  the  compro- 
mise, counsel  for  Ann  Rebecca  Miller  approached  the  counsel  for  the  First 
Spiritualist  Church,  and  suggested,  in  view  of  the  extent  to  which  the  church 
had  profited  under  the  will,  it  might  see  fit  to  reimburse  Ann  Rebecca  Miller 
for  the  moneys  paid  out  in  Its  defense.  This  was  agreed  to,  and  on  the  1st 
day  of  July,  1902,  Charles  R.  Schirm,  counsel  for  the  church,  drew  his  check  to 
the  order  of  Ann  R.  Miller  for  $3,200,  the  same  being  part  and  parcel  of  the 
fund  realized  by  the  church  from  the  sale  of  the  lands  in  controversy,  which 
was  accepted  and  receipted  for  by  her  attorney  in  the  following  language: 

"Baltimore,  July  1,  1902. 
"Received  of  Charles  R.  Schirm  the  sum  of  $3,200.00,  being  the  amount 
agreed  to  be  paid  to  Mrs.  Ann  R.  Miller  on  account  of  the  expenses  of  defend- 
ing the  will  of  Frederick  Flckoy,  Jr.,  and  being  in  full  settlement  of  all  claims 
of  every  nature,  character  or  description  growing  out  of  said  estate." 

In  January,  1903,  Ann  Rebecca  Miller  departed  this  life  leaving  to  survive 
her  as  her  sole  heir  at  law  and  likewise  her  sole  legatee  and  devisee  under 
her  will  this  present  plaintiff,  her  adult  daughter,  Mary  Virginia  Miller. 
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In  April  and  May  of  that  year  she  writes  to  the  president  of  the  church 
two  letters,  suggesting  that: 

"As  the  Spiritualist  Church  was  so  greatly  benefited  by  my  uncle's  will, 
would  it  not  be  showing  a  high  appreciation  of  the  gift  foe  the  Spiritualist 
Church  to  erect  a  suitable  mark  to  designate  the  last  resting  place  of  its  bene- 
factor?" 

"My  mother  and  I  understood  that  the  bequest  to  the  church  was  to  be  a 
memorial." 

On  the  23d  day  of  August,  1907,  she  brings  the  present  suit,  seeking,  as 
above  stated,  to  have  the  devise  to  the  church,  and  the  conveyance  made  in 
pursuance  of  the  same,  declared  null  and  void,  and  the  title  to  the  land  in 
question  to  be  vested  in  her  as  the  sole  devisee  of  Ann  Rebecca  Miller.  This 
was  eight  years  and  six  months  after  the  probate  of  the  Fickey  will;  more 
than  six  years  since  the  compromise  agreement  and  the  payment  to  Sarah 
Elizabeth  Hopkins  of  |17,500 ;  more  than  five  years  since  the  xtayment  to  her 
mother  by  the  church  of  the  sum  of  $3,200,  all  out  of  the  proceeds  of  the  sale 
of  this  real  estate. 

W.  Calvin  Chestnut,  H.  P.  Camden,  and  John  W.  Davis  (Cans  & 
Haman,  Davis  &  Davis,  C.  F.  Moore,  Talbott  &  Hoover,  and  George 
E.  Nelson,  on  the  brief),  for  appellants. 

Maynard  F.  Stiles  and  J.  Kemp  Bartlett,  for  appellee. 

Before  PRITCHARD,  Circuit  Judge,  and  KELLER  and  McDOW- 
ELL,  District  Judges. 

PRITCHARD,  Circuit  Judge.  In  disposing  of  the  questions  in- 
volved in  this  suit,  it  becomes  necessary  to  determine  as  to  whether  the 
fourth  clause  of  the  will  constitutes  a  dlevise  of  land.  The  court  be- 
low held  that  it  was  a  devise  of  land,  that  as  such  it  was  invalid,  and, 
in  passing  upon  the  demurrer  in  the  case  of  Miller  v.  Ahrens  (C.  C.) 
150  Fed.  044,  which  raised  the  identical  questions  involved  in  this  con- 
troversy, clearly  states  the  contention  of  the  plaintiff  below  as  follows : 

"On  behalf  of  the  plaintiff!  It  Is  contended  that  this  devise  Is  void:  First, 
because  the  beneficiary  cannot  be  recognized  as  having  a  legal  corporate  exist- 
ence by  the  laws  of  this  state ;  second,  because,  aside  from  its  corporate  exist- 
ence, the  beneficiary  is  uncertain;  third,  because  the  tract  of  land  sought 
to  be  devised  exceeds  the  quantity  that  may  be  acquired  for  a  church  or 
religious  denomination  or  body;  fourth,  because  land  cannot  be  taken  for 
a  church  by  trustees  by  devise;  fifth,  because  the  devise  Is  contrary  to  the 
public  policy  of  the  state." 

Notwithstanding  the  court  below  held  that  this  was  a  devise  of 
land  to  the  church,  and  therefore  invalid  under  the  laws  of  West 
Virginia,  as  being  against  the  public  policy  of  that  state,  it  is  con- 
tended by  counsel  for  appellants  that,  under  the  law,  all  that  passed 
to  the  First  Spiritualist  Church  by  the  will  was  personal  property  and 
not  real  estate;  it  being  insisted  that  by  the  terms  of  the  will  there 
was  an  equitable  conversion  of  the  real  estate  whereby  the  original 
form  of  the  property  was  changed  from  realty  into  personalty. 

The  fourth  clause  of  the  will  is  in  the  following  language : 

"I  bequeath  and  devise  to  my  friend  Frank  Woods,  of  Baltimore  City,  trus- 
tee, upon  the  trusts  herein  set  forth,  the  following  three  parcels  of  real  es- 
tate: •  •  •  To  have  and  to  hold  said  three  tracts  of  land,  situate  in  West 
Virginia,  unto  Frank  Woods,  trustee,  In  fee  simple ;  upon  trust  nevertheless 
to  sell  and  dispose  of  said  lands,  at  public  or  private  sale,  upon  the  best  pos- 
sible terms  and  for  the  best  possible  prices,  and  pay  over  the  proceeds  of  sale, 
leas  taxes  paid  by  him  and  expenses  incident  to  such  sale,  Including  a  reason* 
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able  commission  thereon  to  himself,  to  the  First  Splritnalist  Church  of  Balti- 
more City,  a  corporation  created  under  the  laws  of  Maryland." 

The  rule  invoked  by  the  appellants  is  thus  clearly  stated  in  3  Pom- 
eit)y's  Equity  Jurisprudence,  §  1160: 

"The  rule  is  therefore  firmly  settled  that,  In  order  to  work  a  conversion 
while  the  property  is  yet  unchanged  in  form,  there  must  be  a  clear,  imperative 
4llrectlon  in  the  will,  deed,  or  settlemient,  or  a  clear  imperative  agreement  in 
the  contract,  to  convert  the  property;  that  is,  to  sell  the  land  for  money  or, 
N  to  lay  out  the  money  in  the  purchase  of  land.  If  the  act  of  converting— 
that  is,  the  act  of  selling  the  land,  or  laying  out  the  money  in  land— is  left 
to  the  option,  discretion,  or  choice  of  the  trustees  or  other  parties,  then  no 
equitable  conversion  will  take  place,  because  no  duty  to  make  the  change 
rests  upon  them.  ♦  •  •  If,  by  express  language  or  by  a  reasonable  con- 
struction of  all  of  its  terms,  the  instrument  shows  an  inteution  that  the 
original  form  of  the  property  shall  be  changed,  then  a  conversion  necessarily 
takes  place." 

There  was  an  express  direction  in  this  instance  that  the  land  should 
be  sold  in  order  that  the  proceeds  of  such  sale  might  be  applied  to  the 
purposes  designated  therein. 

The  case  of  Brown  et  ux.  v.  Miller's  Ex'rs  et  al.  (decided  by  the 
Court  of  Appeals  of  West  Virginia)  45  W.  Va.  211,  31  S.  E.  956.  is 
very  much  in  point.  In  that  case  the  husband,  by  his  will,  devised  a 
tract  of  land  to  his  wife  for  life,  and  directed  that  at  her  death  it 
should  be  sold  and  the  proceeds  divided  among  the  children.  A  daugh- 
ter, Mary  J.  Brown,  owning  her  tenth,  and  a  share  which  she  had  pur- 
chased from  another  child,  and  her  husband,  who  had  purchased  in- 
terests, so  that  they  owned  one-half,  filed  a  bill  asking  that  the  tract 
be  partitioned  in  kind,  and  not  sold  as  directed  in  the  will,  and  stated 
that  two  sons  of  the  testator,  who  were  executors,  refused  to  allow 
a  partition,  and  were  going  to  sell  the  land,  and  prayed  that  they  be 
enjoined  from  selling.  The  executors  demurred  to  the  bill,  and  upon 
consideration  of  the  same  the  court  held  that  the  plaintiffs  had  no 
right  to  partition,  refused  the  injunction,  and  dismissed  the  bill.  The 
plaintiffs  appealed.  The  Supreme  Court,  in  disposing  of  the  mat- 
ter, said: 

"This  is  a  bill  to  enforce  what  is  called  an  'election.*.  Have  the  plaintiffs  a 
right  to  an  election?  It  is  well  known  that  where  a  will  or  deed  directs  land 
to  be  sold  and  converted  into  money,  or  money  to  be  invested  in  land,  it 
operates  as  a  conversion,  the  land  assuming  the  character  of  personalty,  and 
the  money  that  of  land,  before  actual  conversion,  and  it  passes  to  those  taking 
under  the  will  or  deed  as  personalty  or  realty,  according  as  the  conversion 
is  from  the  one  to  the  other.  Pratt  y.  Taliaferro,  3  Leigh,  419,  But  the 
party  entitled  to  the  beneficial  Interest  may  frustrate  actual  conversion  by 
the  exercise  of  the  right  of  election,  under  circumstances.  Being  aititled 
to  the  subject,  he  may  take  the  land  or  money  in  its  original  shape.  That 
excellent  late  work,  American  &  English  Decisions  in  Equity,  in  volume  2,  in 
the  case  of  Ingersoll's  Estate,  at  page  76,  and  elaborate  note,  fully  discusses 
the  subject  •  ♦  ♦  The  will  having  thus  directed  a  sale  and  conversion 
into  money,  every  child  had  a  right  to  have  a  sale,  and  no  one  could  exercise 
this  right  of  election  without  the  affirmative  consent  of  all  the  others.  Har- 
cum's  Adm'rs  v.  Hudnall,  point  2,  14  Grat.  369,  376 ;  2  Am.  &  Eng.  Dec.  Eq. 
95;  2  Lom.  Ex*rs,  294.  So,  without  saying  whether  or  not  other  provisions 
of  this  will  as  to  pecuniary  legacies  would  demand  a  sale,  and  deny  a  right 
of  election  and  partition  in  kind,  the  want  of  consent  of  all,  which  must,  but 
does  not,  appear,  will  deny  partition  in  kind." 
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Also,  in  the  cases  of  Board  of  Trustees  v.  Blair,  45  W.  Va.  823, 
32  S.  E.  203,  and  Lynch  v.  Spicer,  63  W.  Va.  427,  44  S.  E.  255,  the 
same  doctrine  is  announced. 

In  the  case  of  Harcum  v.  Hudhall,  14  Grat.  (Va.)  369,  this  ques- 
tion was  before  the  Court  of  Appeals  of  Virginia,  and,  in  referring  to 
the  rule  relied  upon  by  appellant's  counsel,  the  court  said : 

"It  is  a  famlUar  doctrine  that  land  articled  or  devised  to  be  sold  and 
converted  Into  money,  or  money  articled  or  bequeathed  to  be  invested  In 
land,  shall  assume  the  very  character  of  the  property  into  which  it  was  to 
be  converted ;  and,  if  the  new  form  thus  impressed  upon  it  remain  unchanged, 
it  will  pass  to  such  of  the  representatives  of  those  who  take  under  the 
will  as  would  be  entitied  to  it  as  property  of  the  character  into  which  It  was 
to  be  converted.  And  land  thus  directed  to  be  converted  into  money  will  pass 
as  money,  although  the  actual  conversion  by  a  sale  may  not  yet  have  been 
effected ;  and,  if  the  will  directing  the  conversion  also  dispose  of  the  proceeds, 
the  gift  of  the.  proceeds  is  to  be  considered  as  a  gift  of  personal  estate." 

The  rule  is  thus  stated  in  2  Story's  Equity  Jurisprudence,  where  it 

is  said: 

"Another  class  of  cases  illustrating  the  doctrine  of  implied  trusts  is  that 
which  embraces  what  is  commonly  called  the  equitable  conversion  of.  property. 
By  this  is  meant  an  implied  or  equitable  change  of  property  from  real  to 
personal  or  from  personal  to  real,  so  that  each  is  considered  transferable, 
transmissible  and  descendible,  according  to  its  new  character,  as  it  arises  out 
of  the  contracts  or  other  acts  or  intentions  of  the  parties.  This  change  is 
the  mere  consequence  of  the  common  doctrine  of  courts  of  equity  that  where 
things  are  agreed  to  be  done  they  are  to  be  treated  for  many  purposes  as 
if  they  were  actually  done.  •  ^  •  Land  articled  to  be  sold,  and  turned 
into  money,  is  reputed  money,  and  money  articled  or  bequeathed  to  be  in- 
vested in  land  is  ordinarUy  deemed  to  be  land." 

In  the  case  of  McClanachan  v.  Siter,  Price  &  Co.,  2  Grat.  (Va.)  280, 
the  court  said : 

"The  subject  of  the  deed  was  thus  converted  from  realty  into  perepnalty, 
and  in  its  new  character  the  equitable  right  to  it  was  conferred  upon  the 
husband  and  wife  Jointly.  The  husband  thereby  acquired  the  power  to  alien 
or  incumber  it  without  the  concurrence  of  the  wife,  and,  in  the  event  (which 
has  happened)  of  his  surviving  her,  the  whole  interest,  so  far  as  undisposed 
of  by  him,  became  his  absolute  pn^rty." 

There  are  numerous  other  cases  passed  upon  by  the  courts  pf  Vir- 
ginia and  West  Virginia,  which  could  be  cited  in  support  of  this  doc- 
trine; but  we  think  we  have  shown  that  the  principle  is  well  estab- 
lished as  a  rule  of  property  in  those  states.  This  is  also  the  doctrine 
announced  by  the  courts  of  Maryland. 

The  case  of  Paisley  v.  Holzshu,  83  Md.  325,  34  Atl.  832,  is  in  har- 
mony with  the  doctrine  announced  by  the  courts  of  Virginia  and  West 
Virginia.  In  that  case,  the  father  executed  to  his  sons  a  deed  for  all 
of  his  real  estate  and  personal  property,  in  trust  for  the  benefit  of 
the  grantor  for  life,  with  the  provision  that  he  still  held  a  legal  es- 
tate in  the  land,  and  empowered  them,  after  his  death,  to  sell  and  con- 
vey all  things  conveyed  to  them  by  the  deed,  and  then  directed  the 
payment  of  certain  gifts  therein  made  by  him,  and  the  division  into 
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seven  equal  parts  of  the  balance  remaining;   the  trustees  to  share  in 
such  parts.    The  syllabus  in  that  case  is  as  follows : 

"Held,  that  there  was  a  conversion  of  the  realty  at  the  grantor's  death,  and 
that  the  grantees  took  no  such  interest  in  the  land  as  could  be  reached  by 
levy  of  execution  thereon." 

In  the  case  of  Boyce  v.  Kelsoe  Home  for  Orphans  of  the  M.  E. 
Church,  107  Md.  190,  68  Atl.  550,  the  Maryland  court  again  passed 
upon  this  question.  There  a  bill  was  filed  by  the  executors  of  James 
Boyce,  dieceased,  against  the  Kelsoe  Home  for  Orphans  of  the  M.  E. 
Church  et  al.,  legatees  under  the  will  of  the  said  Boyce,  deceased,  for 
a  construction  of  the  will.  Later  the  case  was  carried  to  the  Court 
of  Appeals,  and  the  court,  in  the  opinion  filed,  held  that  there  was  an 
equitable  conversion  under  the  will;  the  third  syllabus  being  as  fol- 
lows : 

"A  testator  in  his  will  used  the  expression  'inasmuch  as  I  shall  hereafter 
give  my  executors  power  to  sell  or  lease  my  real  estate  and  personal  estate,* 
etc.,  and  in  the  last  clause,  after  appointing  his  executors;  said:  *I  confer 
upon  my  executors  power  •  ♦  •  to  make  sale  •  ♦  •  of  my  real  es- 
tate, •  •  ♦  not  only  for  the  purpose  of  paying  my  debts,  but  to  enable 
them  to  make  the  division  •  *  ♦  as  hereinbefore  provided,  it  being  con- 
templated by  me  that  they  will  sell  my  real  estate,  though  not  with  undue 
haste.'  Held,  that  it  was  his  intent  that  his  whole  estate,  real  and  personal, 
should  be  converted  Into  money." 

In  the  case  of  Craig  v.  Leslie  et  al.,  3  Wheat.  563,  4  L.  Ed.  460. 
this  question  was  passed  upon  by  the  Supreme  Court  of  the  United 
States.  That  case  grew  out  of  the  will  of  Robert  Craig,  a  citizen  of 
the  state  of  Virginia,  and  arose  in  a  suit  brought  on  the  equity  side 
of  the  Circuit  Court  for  the  District  of  Virginia,  by  Thomas  Craig, 
against  the  trusteed  named  in  the  will  of  Robert  Craig,  to  compel 
them  to  execute  the  trusts,  by  selling  the  trust  estate  and  paying  over 
the  proceeds  of  the  same  to  the  complainant.  The  clause  in  the  will 
of  Robert  Craig  upon  which  the  question  arose  is  expressed  in  the 
following  terms  : 

"In  the  first  place  I  give,  devise  and  bequeath  unto  John  Leslie"  and  four 
others,  "all  my  estate,  real  and  personal,  of  which  I  may  die  seized  or  pos- 
sessed, in  any  part  of  America,  in  special  trust,  that  the  aforementioned  per- 
sons, or  such  of  them  as  may  be  living  at  my  death,  will  sell  my  personal 
estate  to  the  highest  bidder,  on  two  years  credit,  and  my  real  estate  on  one, 
two  and  three  years  credit,  provided  satisfactory  security  be  given,  by  bond 
and  deed  of  trust.  In  the  second  place  I  give  and  bequeath  to  my  brother, 
Thos.  Craig,  of  Beith  Parish,  Ayrshire,  Scotland,  all  the  proceeds  of  my 
estate,  both  real  and  personal,  which  I  have  herein  directed  to  be  sold,  to 
be  remitted  to  him  accordingly  as  the  payments  are  made,  and  I  hereby  de* 
Clare  the  aforesaid  John  Leslie,"  and  four  others,  **to  be  my  trustees  and 
executors  for  the.  purposes  aforementioned." 

In  that  case  the  Attorney  General  of  the  state  of  Virginia  filed  a 
cross-bill  against  the  plaintiff  in  the  original  suit,  and  the  trustee,  the" 
prayer  of  which  was  to  compel  the  trustee  to  sell  the  trust  estate,  so 
far  as  it  consisted  of  real  estate,  and  to  appropriate  the  proceeds  to  the 
use  of  the  said  commonwealth,  by  paying  the  same  into  its  public 
treasury. 
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It  was  contended  that  Robert  Craig,  being  an  alien,  was  incapaci- 
tated to  hold  property  within  the  territory  of  the  nation.  The  court, 
in  discussing  the  point  at  issue,  among  other  things,  said : 

"The  incapacity  of  an  alien  to  take,  and  to  hold  beneficially,  a  legal  or 
equitable  estate  In  real  property.  Is  not  disputed  by  the  counsel  for  the 
plalntiflf ;  and  It  is  admitted  by  the  counsel  for  the  state  of  Virginia  that  this 
incapacity  does  not  extend  to  personal  estate.  The  only  Inquiry,  then,  which 
this  court  has  to  make,  Is  whether  the  above  clause  in  the  will  of  Robert 
Craig  is  to  be  construed,  under  all  the  circumstances  of  this  case,  as  a 
bequest  to  Thomas  Craig  of  personal  property,  or  as  a  devise  of  the  land 
itself.    *    •    • 

"The  settled  doctrine  of  the  courts  of  equity  correspond  with  this  obvious 
construction  of  wills,  as  well  as  of  other  instruments,  whereby  land  is  di- 
rected to  be  turned  into  money,  or  money  into  land,  for  the  benefit  of  those 
for  whose  use  the  conversion  is  Intended  to  be  made.  In  the  case  of  Fletcher 
V.  Ashburner,  1  Bro.  Gas.  497,  the  master  of  the  rolls  says  that  'nothing  is 
better  established  than  this  principle  that  money  directed  to  be  employed  in 
the  purchase  of  land,  and  land  directed  to  be  sold  and  turned  Into  money, 
are  to  be  considered  as  that  species  of  property  into  which  they  are  directed 
to  be  converted,  and  this,  in  whatever  manner  the  direction  Is  given/  He  adds: 
'The  owner  of  the  fund,  or  the  contracting  parties,  may  make  land  money, 
or  money  land.  The  cases  establish  this  rule  universally.*  This  declaration 
is  well  warranted  by  the  cases  to  which  the  master  of  the  rolls  refers,  as 
well  as  by  many  others.  See  Dougherty  v.  Bull,  2  P.  Wms.  320;  Yeates  v. 
Compton,  Id.  358 ;  Trelawney  v.  Booth,  2  Atk.  307. 

"The  principle  upon  which  the  whole  of  this  doctrine  is  founded  is  that  a 
court  of  equity,  regarding  the  substance  and  not  the  mere  forms  and  circum- 
stances of  agreements  and  other  instruments,  considered  things  directed  or 
agreed  to  be  done  as  having  been  actually  performed,  where  nothing  has  in- 
tervened which  ought  to  prevent  a  performance.  This  qualification  of  the 
more  concise  and  general  rule,  that  equity  considers  that  to  be  done  which 
is  agreed  to  be  done,  will  comprehend  the  cases  which  come  under  this  head 
of  equity. 

"Thus,  where  the  whole  beneficial  interest  in  the  money  in  the  one  case,  or 
In  the  land  in  the  other,  belongs  to  the  person  for  whose  use  it  is  to  be  given, 
a  court  of  equity  will  not  compel  the  trustee  to  execute  the  trust  against 
the  wishes  of  the  cestui  que  trust,  but  will  permit  him  to  take  the  money  or 
the  land,  if  he  elect  to  do  so  before  the  conversion  has  actually  been  made; 
and  this  election  'he  may  make,  as  well  by  acts  or  declarations,  clearly  in- 
dicating a  determination  to  that  effect,  as  by  application  to  a  court  of  equity. 
It  is  this  election,  and  not  the  mere  right  to  make  it,  which  changes  the 
character  of  the  estate  so  as  to  make  it  real  or  personal,  at  the  will  of  the 
party  entitled  to  the  beneficial  interest 

"If  this  election  be  not  made  in  time  to'  stamp  the  property  with  a  char- 
acter different  from  that  which  the  will  or  other  instrument  gives  it,  the  latter 
accompanies  it,  with  all  its  legal  consequences,  into  the  hands  of  those  entitled 
to  it  in  that  character.  So  that  in  the  case  of  the  death  of  the  cestui  que 
trust,  without  having  determined  his  election,  the  property  ^111  pass  to  his 
heirs  or  personal  representatives,  in  the  same  manner  as  it  would  have  done 
had  the  trust  been  executed,  and  the  conversion  actually  made  in  his  lifetime. 
*    *    « 

"Equity  would  surely  proceed  contrary  to  its  regular  course,  and  the  prin- 
ciples which  universally  govern  it,  to  allow  the  right  of  election  where  it  is 
desired,  and  can  be  lawfully  made,  and  yet  refuse  to  decree  the  money  upon 
the  application  of  the  alien,  upon  no  other  reason,  but  because,  by  law,  he 
Is  incapable  to  hold  the  land.  *In  short,  to  consider  him  in  the  same  situa- 
tion as  if  he  had  made  an  election  which  would  have  been  refused  had  he 
asked  for  a  conveyance.  The  more  just  and  correct  rule  would  seem  to  be 
that,  where  the  cestui  que  trust  is  incapable  to  take  or  to  hold  the  land  bene- 
ficially, the  right  of  election  does  not  exist,  and,  consequently,  that  the 
property  is  to  be  considered  as  being  of  that  species  into  which  it  is  directed 
to  be  converted." 


Digitized  by  V:iOOQIC 


292  176  FEDERAL  REPORTER. 

^  The  learned  ]udgt  who  heard  this  cause  in  the  court  below,  in  addi- 
tion to  holding  that  this  was  a  devise  of  land,  and  therefore  void  under 
the  laws  of  West  Virginia,  likewise  held  that,  under  the  laws  of  that 
state,  the  donee  could  not  take  it  as  personalty,  and  that,  by  the  provi- 
sions of  the  will,  a  conversion  did  not  occur.  This  decision  was  based 
upon  the  theory  that  the  clause  of  the  will  in  question  was  void  as 
being  against  the  public  policy  of  that  state.  This  raises  the  question 
as  to  whether  there  is  any  law  in  West  Virginia  by  which  the  testator 
was  prohibited  from  disposing  of  his  real  property  in  that  state  so  as 
to  convert  the  same  into  personalty  to  be  donated  to  this  church,  a 
resident  of  the  state  of  Maryland. 

The  public  policy  of  West  Virginia,  as  evidenced  by  its  constitu- 
tional provisions  and  legislative  enactments,  is  intended  to  prevent  the 
accumulation  of  real  estate  within  its  domain  by  chiyches  and  re- 
ligious societies,  and  is  not  intended  to  apply  to  donations  of  money 
or  other  personal  property  to  churches  in  other  states  realized  from 
the  sale  of  real  estate  situated  in  that  state.  The  wisdom  of  legisla- 
tion of  this  character,  as  it  aifects  property  within  a  state,  is  recog- 
nized by  all  the  courts ;  that  it  serves  a  good  purpose  is  admitted  by 
all  who  had  given  the  question  any  consideration.  We  fully  appreciate 
the  existence  of  the  evils  sought  to  be  remedied  by  legislation  of  this 
character.  However,  if  the  state  should  undertake  to  legislate  so  as 
to  control  the  disposition  of  personal  property  in  another  state  realized 
from  the  sale  of  real  estate,  as  in  this  case,  such  legislation  would  be 
held  to  be  extraterritorial  and  of  no  force.  To  hold  that  the  deed  by 
which  this  property  was  conveyed  is  void  because  the  proceeds  result- 
ing from  the  sale  were  to  be  donated  to  a  religious  denomination  in 
Maryland  would  be  to  establish  the  rule  that  the  Legislature  of  West 
Virginia  has  the  power  to  direct  how  the  proceeds  resulting  from  the 
sale  of  real  property  situate  in  that  state  should  be  disposed  of  in  an- 
other state.  That  the  courts  of  West  Virginia  have  the  power,  under 
her  Constitution  and  laws,  to  declare  donations  of  real  estate  to 
churches  in  or  out  of  that  state  void,  cannot  be  controverted ;  but  that 
question  is  nof  before  us  now.  Suppose  that  during  the  lifetime  of 
the  testator  he  had  conveyed  this  property  in  trust,  with  full  power 
and  authority  to  sell  and  transfer  the  property  in  question  for  the 
purpose  of  raising  funds  to  be  donated  for  the  use  and  benefit  of  the 
First  Spiritualist  Church  of  the  City  of  Baltimore,  Md.,  and  that,  in 
pursuance  of^such  conveyance,  the  trustee  had,  during  the  lifetime 
of  the  testator,  conveyed  the  property  thus  held  by  him  in  trust,  and 
paid  to  the  legatee  the  amount  thus  realized  from  such  sale,  could 
the  state,  or  any  one  else,  have  had  the  conveyance  thus  made  by  the 
trustee  declared  void  as  being  against  the  public  policy  of  West  Vir- 
ginia? We  think  not.  Even  if  the  testator,  at  the  time  he  made  the 
conveyance,  had  lived  in  the  state  of  West  Virginia,  neither  the  state, 
nor  any  one  else,  could  have  had  the  conveyance  declared  void  as  being 
against  the  public  policy  of  that  state.  Such  conveyance  would  not 
have  been  in  violation  of  the  public  policy  of  that  state  inasmuch  as 
there  would  have  been  no  effort  to  convey  real  estate  in  the  state  of 
West  Virginia  to  a  religious  denomination.     The  execution  of  the 
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conveyance  to  the  trustee  would  simply  have  been  the  adoption  of  a 
method  for  converting  his  real  estate  into  personal  property  in  order 
to  donate  the  proceeds  of  such  sale  to  a  religious  denomination  in  an- 
other state.  The  evil  sought  to  be  remedied  by  the  Legislature  of 
West  Virginia  was  to  prevent  the  holding  of  real  estate  in  excess  of 
the  amount  prescribed  by  law,  within  its  borders  by  religious  denom- 
inations. This  is  the  only  extent  to  which  it  could  possibly  go.  The 
Legislature  of  a  state  can  only  -legislate  so  as  to  prevent  religious 
denominations  and  societies  from  holding  real  estate  within  its  terri- 
tory; and,  West  Virginia  having,  in  this  instance,  by  constitutional 
provision  and  legislative  enactment,  provided  to  that  effect,  such  action 
on  the  part  of  the  Legislature  necessarily  applies  only  to  the  taking  and 
holding  of  real  estate  situate  in  that  state.  Here  the  real  estate  in 
question  is  still  held  and  occupied  by  citizens  of  that  state,  and,  as 
such,  is  subject  to  taxation  as  other  property  of  like  character;  and 
the  proceeds  arising  from  such  sale  have  been  paid  into  the  orphans* 
court  of  the  state  where  the  testator  and  the  donee  resided  at  the  time 
of  the  execution  of  the  will,  and  have  been  by  that  court  applied  ac- 
cording to  the  directions  contained  in  the  clause  which  authorized  the 
bequest.  Of  course,  if  the  land  in  question  had  been  conveyed  to  the 
First  Spiritualist  Church  of  Baltimore,  then  we  would  have  an  entirely 
diflferent  proposition  before  us.  But  such  is  not  the  case,  and  there- 
fore that  question  does  not  arise  in  this  controversy,  inasmuch  as  the 
donee  resides  in  another  state,  and  we  know  of  no  law  in  West  Vir- 
ginia which  goes  to  the  extent  of  preventing  a  church  from  accepting 
personal  property  as  a  gift,  even  if  the  donee  resided  in  the  state  of 
West  Virginia.  Under  these  circumstances,  we  are  at  a  loss  to  under- 
stand upon  what  theory  it  can  be  reasonably  contended  that  the  public 
policy  of  that  state  has  been  violated  in  any  respect  in  the  transfer  of 
this  property. 

Even  if  this  were  a  devise  of  land  to  a  foreign  church,  the  state 
alone  could  complain.  In  the  case  of  Church  v.  Arkle,  49  W.  Va.  93, 
38  S.  E.  486,  the  court  said: 

"Where  one  leases  a  lot  from  the  trustees  of  a  church  in  an  action  of  un- 
lawful detainer  against  him  by  such  trustees  for  the  recovery  of  possession, 
he  cannot  set  up  that  the  church  holds  the  lot  In  violation  of  section  1,  c. 
57,  of  the  Code,  limiting  the  ownership  of  real  estate  by  a  church  to  such 
as  may  be  necessary  as  a  place  of  public  worship  or  burial  place,  or  the  resi- 
dence of  a  minister.  None  but  the  state  can  attack  such  ownership  as  violating 
that  statute."  Banks  v.  Poiteaux,  3  Rand.  (Va.)  136,  15  Am.  Dec.  706;  Hanson 
V.  Little  Sisters  of  the  Poor,  79  Md.  434.  32  Ati.  1052,  32  L.  R.  A.  293. 

Also  in  the  case  of  Jones  v.  Habersham,  107  U.  S.  174,  2  Sup.  Ct. 
836,  27  L.  Ed.  401,  the  court,  in  referring  to  this  question,  said : 

"But  there  are  two  conclusive  answers  to  this  argument:  (1)  Restrictions 
imposed  by  the  charter  of  a  corporation  upon  the  amount  of  property  that 
it  may  hold  cannot  be  taken  advantage  of  collaterally  by  private  persons, 
but  only  in  a  direct  proceeding  by  the  state  which  created  it.  Runyan  v. 
Coster,  14  Pet  122,  131  [10  L.  Ed.  382] ;  Smith  v.  Sheeley,  12  Wall.  358,  361 
[20  L.  Ed.  430];  Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  (N.  Y.)  633,  758; 
De  Camp  v.  Dobbins,  29  N.  J.  Eq.  36;  Davis  v.  Old  Colony  R.  B.  Co.,  131 
Mass.  258,  273  [41  Am.  Rep.  221].'' 
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In  the  case  of  Julian  v.  Central  Trust  Co.,  115  Fed.  956,  53  C.  C  A. 
438,  it  was  insisted  that  the  Southern  Railway  Company,  being  a  cor- 
poration of  the  state  of  Virginia,  could  not  hold  railroad  property  in 
North  Carolina,  and,  in  reierring  to  this  phase  of  the  question,  the 
court,  among  other  things,  said : 

"If  the  Southern  Railway  Company  holds  this  property  contrary  to  the 
will  of  the  sovereign  power  of  the  state,  it  is  for  the  state  to  interfere.  No 
private  individual  can  usurp  its  prerogative.  Bank  v.  Matthews,  98  U.  S.  628, 
25  L.  Ed.  188;   Leazure  v.  Hillegas,  7  Serg.  &  R.  [Pa.]  313." 

In  the  case  of  Hickory  Farm  Oil  Co.  v.  Buffalo,  N.  Y.  &  P.  R.  Co. 
(C.  C.)  32  Fed.  22,  the  court  said: 

**The  leading  case  in  Pennsylvania  on  the  subject  ot  the  effect  of  a  convey- 
ance of  real  estate  to  a  corporation  forbidden  by  law  to  'purchase  and  hold' 
the  same  is  that  of  Leazure  v.  Hillegas,  7  Serg.  &  R.  [Pa.]  313,  in  which  it  was 
held  that  such  corporation  might  purchase  and  take  title  to  the  real  estate; 
its  title,  however,  like  that  of  an  alien,  being  defeasible  at  the  pleasure  of  thQ 
commonwealth.  That  case  and  the  later  case  of  Goundie  v.  Water  CJo.,  7 
Pa.  233,  settle  the  principle  that  the  commonwealth  alone  can  object  to  a 
want  of  capacity  in  a  corporation  to  hold  land." 

It  is  unnecessary,  however,  to  pursue  this  matter  further,  inasmuch 
as  we  have  reached  the  conclusion  that  this  is  not  a  devise  of  land 
but  a  bequest  of  personalty. 

In  the  case  of  Commonwealth  v.  Martin's  Ex'rs,  5  Munf.  (Va.)  118, 
there  was  a  devise  of  land  to  the  executors  with  directions  that  the 
same  be  sold  and  the  proceeds  paid  to  aliens.  The  conveyance  in  that 
instance  was  attacked!  onbehalf  of  the  state  upon  the  ground  that 
aliens  were  debarred  from  holding  lands  in  the  state  of  Virginia.  The 
court  held  that  a  conversion  of  the  realty  into  personalty  was  worked 
by  the  will  immediately  upon  the  death  of  the  testator,  and  that  the 
alien  legatees  were  entitled  to  take  as  upon  a  bequest  of  personalty. 
In  referring  to  the  public  policy  of  that  state,  the  court,  among  other 
things,  said: 

**The  question  thus,  presented  to  us,  in  which  the  rights  and  interests  of 
the  commonwealth  on  the  one  side,  and  of  alien  claimants  (under  the  will  of 
a  brother)  on  the  other,  come  in  collision,  is  one  of  peculiar  interest,  delicacy, 
and  importance;  and  Is  one  in  which  the  court  will  have  no  inclination  to 
interfere,  to  the  prejudice  of  the  aliens,  unless  impelled  thereto  by  the  requi- 
sitions of  the  law,  bottomed  on  that  principle  of  self-preservation,  inherent 
as  well  in  society  as  Individuals;  that  principle  which  prohibits  an  alien 
from  holding  the  soil  and  territory  of  our  country,  to  which  he  holds  no 
reciprocal  allegiance. 

**The  importance  to  society  of  that  power  which  is  given  to  individuals 
of  appointing  the  future  heir  of  their  earthly  possessions  seems  to  be  uni- 
versally admitted.  Those  affections  which  are  so  necessary  to  unite  and 
preserve  the  human  family  in  a  state  of  civilization,  and  those  exertions, 
whether  bodily  or  mentally,  which  tend  to  the  convenience,  comfort,  and 
ornament  of  society,  depend  much  on  the  power  of  appointing  who  shall  enjoy 
the  fruits  of  those  exertions  after  the  death  of  the  present  possessor.  To 
impair  this  power,  therefore,  is  to  lessen  the  motives  to  industry,  frugality, 
and  every  social  virtue,  and  in  fact  to  diminish  those  endearing  affections 
which  so  vitally  interest  as  well  the  happiness  as  the  existence  of  tlie  aodal 
state. 

"Hence  it  happens  that  all  wise  governments  have  carefully  preserved  to 
individuals  the  right  of  perpetuating  to  their  friends  those  enjoyments  which 
they  have  toiled  to  acquire  for  themselves;    and  are  solicitous,  by  law,  to 
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cast  the  Inheritance,  where  the  proprietor  dies  Intestate,  on  those  supposed 
to  be  most  dear  to  him.  No  government  has  gone  farther  than  ours,  In  hunt- 
ing out  these  objects,  being  desirous  to  succeed  only  where  none  such  can 
be  found,  and  not  to  step  In  before  any,  wherever  they  may  reside,  except 
to  prevent  the  acquisition,  by  aliens,  of  the  soil  of  our  country." 

Thus  we  have  the  public  policy  of  the  state  of  Virginia  as  applied 
to  cases  like  the  one  at  bar  clearly  and  forcefully  stated  by  the  highest 
court  of  that  state.    In  that  case  the  court  also  said : 

"The  society  then  imposes  no  restraint  on  her  citizens  as  to  the  final 
disposition  of  their  acquisitions,  provided  it  is  done  in  a  way  not  to  en- 
danger the  community ;  the  next  of  kin,  whether  alien  or  citizen,  will  succeed, 
as  distributee,  to  the  personal  estate,  or  will  take  it  as  legatee;  and  the 
question  in  this  case  is  whether,  under  the  will  above  recited,  the  real  estate, 
the  soil  of  the  country,  passed  to  aliens,  or  merely  a  personal  bequest. 

*"The  bill  admits  that  the  testator  knew  that  they  could  not  take  it  as  real 
estate,  and  that  he  took  advice  how  he  might  safely  gratify  his  friendship 
for  them  without  depriving  himself  of  a  home  during  his  life,  or  violating  the 
above  principle  of  our  policy  and  laws.  He  might  have  sold  his  real  estate 
to  a  citizen,  might  have  taken  a  mortgage  on  it  to  secure  the  purchase  money, 
which  he  might  have  bequeathed  to  his  sisters.'  This  would  have  occasioned 
no  injury  to  the  estate.  He  wishes,  though,  to  enjoy  it  during  his  life,  and 
that  the  same  thing  should  be  done,  by  his  executors,  after  his  death,  which 
he  might  thus  have  done  In  his  lifetime ;  and  therefore  he  devises  the  fee 
to  his  executors,  who  were  citizens,  with  power  and  directions  to  make 
such  sale,  and  to  pay  over  the  money." 

We  think  the  case  of  Craig  v.  Leslie,  supra,  clearly  settles  this 
question.  There  the  court,  as  we  have  shown,  held  that  the  legacy 
given  to  the  alien  was  to  be  treated  as-  a  bequest  of  personal  estate, 
which  he  was,  although  an  alien,  capable  of  taking  for  his  own  benefit. 
In  referring  to  this  point  the  court  said : 

"•  •  ♦  As  in  the  case  of  a  corporation,  so  In  that  of  an  alien,  a  be- 
quest of  land  thus  converted  Into  money  is  valid  although  a  devise  of  land 
is  or  may  be  void.''    3  Pomeroy's  Equity  Jurisprudence,  §  1164,  notes  3  and  5. 

Also,  in  the  following  cases,  it  is  held  that  the  doctrine  of  equitable 
conversion  is  applicable  to  corporations  incapable  of  taking  land  by 
devise:  Dodge  v.  Williams,  46  Wis.  70,  1  N.  W.  92,  50  N.  W.  1103; 
Gould  V.  Asylum,  46  Wis.  106,  50  N.  W.  422 ;  American  Bible  Soci- 
ety V.  Noble,  11  Rich.  Eq.  (S.  C.)  201;  Draper  v.  Harvard  College,  67 
How.  Prac.  (N.  Y.)'273;  Downing  v.  Marshall,  23  N.  Y.  366,  80  Am. 
Dec.  311. 

In  the  case  of  Downing  v.  Marshall,  supra,  the  court,  among  other 
things,  said: 

"The  Home  Missionary  Society,  being  an  unincorporated  association,  Is  In- 
competent to  take  either  real  or  personal  estate,  and  the  residuary  clauses  of 
the  wlU  are  so  far  wholly  void. 

"The  American  Tract  Society,  and  the  American  Bible  Society,  being  cor- 
porations without  power  to  take  real  estate  by  will,  the  residuary  devise  is 
void  as  to  them,  so  far  as  it  relates  to  the  rents  and  profits  of  the  land,  or 
net  annual  Income  to  arise  from  carrying  on  the  Ida  Mills,  as  the  testator 
directed. 

"But  those  societies  will  be  entitled  to  share  in  the  proceeds  of  the  sale 
and  conversion  of  the  said  mills  and  real  estate,  to  be  ultimately  made,  as 
the  will  directs.  The  trusts  In  their  favor  are  also  valid,  as  to  any  personal 
estate  embraced  therein.    •    •    « 

"The  distinction  between  a  devise  of  land  and  a  power  to  sell  for  the 
benefit  of  another,  In  respect  to  the  capacity  of  the  donee  to  take  It,  Is  well 
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settled  by  authority.  The  case  of  Craig  v.  Leslie,  3  Wheat.  563  [4  Ii.  Ed. 
460],  and  Anstlce  v.  Brown,  6  Paige  [N.  Y.]  448,  hold  that  where  land  Is 
devised  or  conveyed  to  be  sold,  and  the  proceeds  paid  to  an  alien,  the  trust 
Is  perfectly  valid.  It  la  true  that,  when  these  cases  arose,  a  devise  or 
conveyance  to  an  alien  was  not  absolutely  void,  as  devises  are  now.  But  I 
think  this  makes  no  difference;  the  reasoning  of  the  judges  In  the  cases 
proceeding  upon  the  effect  of  an  equitable  conversion,  and  upon  the  considera- 
tion that  the  policy  of  the  law  which  forbids  aliens  from  holding  was  not 
Infringed  upon  by  bequeathing  money  to  them  to  be  raised  by  the  sale  of 
the  land  pursuant  to  a  power.  So  In  the  present  case.  The  policy  and  lan- 
guage of  the  statute  forbids  corporations  from  holding  land  by  the  title  of 
devise;  but  they  are  free  to  take  money  or  personal  property  by  a  testa- 
mentary gift.  To  me  It  seems  perfectly  consistent,  as  It  certainly  is  with 
the  language  of  the  statute,  to  hold  that  a  testator  may,  by  will,  create  a 
power  to  dispose  of  his  lands  and  pay  the  proceeds  to  a  legatee." 

In  the  case  of  Church  Extension  Society  v.  Smith,  56  Md.  362, 
which  was  a  case  where  there  was  a  devise  of  land  to  a  foreign  re- 
ligious society,  the  court,  in  passing  upon  this  question,  said: 

"While  it  may  be  conceded  that  a  devise  of  land  in  Maryland  to  a  foreign 
religious  corporation  would  be  held  invalid  as  against  the  policy  of  the  law, 
and  contrary  to  the  spirit  of  the  thirty-eighth  article  of  the  Declaration  of 
Rights,  which  is  analogous  to  the  British  Mortmain  acts,  yet  it  by  no  means 
follows  that  where,  as  in  this  case,  the  will  directs  that  the  whole  estate, 
real  and  personal,  shall  be  converted  into  money,  and  constitute  a  blended 
fund  for  the  purpose  of  paying  debts  and  legacies,  and  the  whole  surplus  is 
disposed  of  as  money ;  and  a  pecuniary  legacy  is  given  to  a  foreign  religious 
corporation,  any  objection  can  be  made  to  the  validity  of  the  legacy  because 
a  portion  of  the  fund  out  of  which  it  is  directed  to  be  paid  is  derived  from 
the  sale  of  real  estate. 

**In  this  case  there  Is  a  clear  and  manifest  intent  to  disinherit  the  heir. 
The  whole  fund  must  be  considered  and  treated  as  money,  and  the  bequest 
to  the  foreign  religious  corporation,  not  being  affected  by  the  provisions  of 
the  Declaration  of  Rights,  was  rightly  held  by  the  circuit  court  to  be  a 
valid  bequest" 

Notwithstanding  the  fact  that  under  the  Declaration  of  Rights  of 
the  state  of  Maryland,  as  will  hereafter  appear,  a  religious  denomina- 
tion, in  the  absence  of  legislative  sanction,  would  be  incapable  of  tak- 
ing such  a  bequest,  yet,  where  real  property  is  disposed  of  so  as  to 
work  an  equitable  conversion,  it  will  be  treated  as  a  valid  transac- 
tion, even  though  the  proceeds  realized  from  such  sale  are  to  be  given 
to  a  foreign  religious  corporation. 

We  will  now  consider  briefly  the  question  as  to  whether  this  gift 
to  the  church  was  valid  as  a  bequest  of  money ;  and  this  must  be  de- 
termined by  the  laws  of  Maryland,  the  place  where  the  testator,  as 
well  as  the  legatee,  were  domiciled  at  the  time  the  will  was  made.  In 
the  case  of  Jones  v.  Habersham,  107  U.  S.  174,  2  Sup,  Ct.  336,  27 
L.  Ed.  401,  the  court  said: 

"According  to  the  uniform  course  of  the  decisions  of  this  court,  the  validity 
of  this  devise  as  against  the  heirs  at  law,  depend  upon  the  law  in  the  state 
in  which  the  lands  He,  and  the  validity  of  the  bequest  as  against  the  next 
of  kin,  upon  the  law  of  the  state  In  which  the  testatrix  had  her  domicile. 
Vldal  V.  Glrard,  2  How.  127  [11  L.  Ed.  205] ;  Wheeler  v.  Smith,  9  How.  55 
[13  L.  Ed.  44] ;  McDonough  v.  Murdock,  15  How.  367  [14  L.  Ed.  732] ;  Fontaln 
V.  Ravenel,  17  How.  869  [15  L.  Ed.  801 ;  Perln  v.  Carey,  24  How.  465  [16  Jm 
Ed.  701] ;  Lorlngs  v.  Marsh,  6  Wall.  337  [18  U  Ed.  802] ;  U.  S.  v.  Fox,  94 
U.  S.  362  [24  L.  Ed.  192] ;  RusseU  v.  Allen,  107  U.  S.  163  [2  Sup.  Ct  327,  27 
L.  Ed.  397] ;  Kain  v.  Glbboney,  101  U.  S.  362  [25  L.  Ed.  813]." 
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In  the  case  of  Bible  Society  v.  Pendleton,  7  W.  Va.  79,  the  testa- 
trix, Mary  Cooper,  who  was  a  resident  of  the  state  of  Virginia,  con- 
veyed certain  land  in  Pennsylvania  in  trust,  to  be  sold,  with  dir^^c- 
tions  that  the  proceeds  be  disposed  of  "as  she  may  direct/'  After  her. 
death  the  question  arose  as  to  the  validity  of  the  bequest,  and  it  was 
insisted  that  such  question  should  be  decided  in  the  state  of  Penn- 
sylvania, in  which  state  the  lands  were  situated.  The  Supreme  Court 
of  Virginia  held  that  this  money  was  personal  estate,  and  that  the 
validity  of  the  bequest  must  be  determined  according  to  the  laws  of 
the  domicile  of  the  testatrix.  The  court,  in  passing  upon  this  phase 
of  the  question,  said : 

*Tke  will  directs  the  payment  of  certain  legacies,  and  simply  designates  the 
proceeds  of  this  land  as  a  fond  or  portion  of  the  personal  estate  out  of  whi(A 
they  should  be  paid*  Most  manifestly,  therefore,  the  laws  of  Pennsylvania 
can  have  no  operation  and  can  have  no  influence  in  construing  the  language 
of  this  will,  or  determining  the  validity  of  any  of  its  dispositions  touching 
this  fund.  They  can  no  more  control  or  determine  the  direction  of  this  fund 
than  they  can  control  and  direct  the  movements  of  a  stream  whose  source. 
Indeed,  may  be  within  the  limits  of  that  state,  when  it  comes  to  flow  ex- 
doslvely  within  the  limits  of  Virginia." 

In  the  case  of  Handley  et  al.  v.  Palmer  et  al,  1Q3  Fed.  39,  43  C.  C. 
A.  100,  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  passed  up- 
on this  question.  There,  the  testator  directed  that  his  real  estate  in 
Virginia  and  West  Virginia  be  sold  and  the  proceeds  given  to  the 
city  of  Winchester,  Va.  The  court  held  that  there  was,  or  had  been, 
a  conversion  of  the  property  devised,  and  that  the  validity  of  the 
bequest  should  be  determined  by  the  courts  of  the  state  of  Pennsyl- 
vania, where  the  testator  was  domiciled.  Among  other  things,  the 
court  said: 

,  «<«  •  «  ^t  the  threshold  of  the  discussion  of  these  contentions,  it  is  neces- 
sary to  inquire  what  law  is  applicable  to  their  determination — the  law  of 
Pennsylvania  or  the  law  of  Virginia?  As  to  this  we  cannot  do  better  than  to 
quote  the  language  of  the  learned  judge  below: 

"  *It  is  dear  that,  as  respects  all  the  testator's  personal  estate  and  his 
real  estate  situated  in  the  state  of  Pennsylvania,  the  validity  of  the  resid- 
uary clause  is  to  be  determined  by  the  law  of  Pennsylvania;  the  testator*s 
domicile  having  been  there  at  the  date  of  his  will  and  at  the  time  of-  his 
death.  Desesbats  v.  Berquier,  1  Bin.  [Pa.]  336  [2  Am.  Dec.  448] ;  Freeman's 
Appeal,  68  Pa.  151;  Maglll  v.  Brown,  Fed.  Cas.  Na  a952.  Brightly,  N.  P. 
847;  Jones  v.  Habersham,  107  U.  S.  174-179,  2  Sup.  Gt  336,  27  Ll  Ed.  401. 
In  Magill  V.  Brown,  supra,  a  case  relating  to  bequests  to  charitable  uses  under 
the  will  of  Sarah  Zane,  Mr.  Justice  Baldwin,  sitting  at  circuit  in  this  state^ 
held  that,  the  domicile  of  the  testatrix  being  here,  the  law  of  this  state  gov* 
emed  her  real  estate  situated  here,  and  (curiously  enough)  sustained  a  be- 
quest "to  the  citizens  of  Winchester,"  Va.,  to  purchase  a  fire  engine  and  hose, 
and.  a  bequest  '*to  the  select  members  belonging  to  the  monthly  meeting  of 
women  friends,  held  at  Hopewell,  Frederick  County,  Virginia,"  the  interest 
to  be  applied  "towards  the  relief  of  the  poor  belonging  thereto."  In  Jones  v. 
Habersham,  supra,  which  involved  charitable  devises  and  bequests,  the  Su- 
preme Court  of  the  United  States  said  that  the  validity  of  the  devises,  "as 
against  the  heirs  at  law,  depends  upon  the  law  of  the  state  in  which  the 
land  lies,  and  the  validity  of  the  bequests,  as  against  the  next  of  kin,  upon 
the  law  of  the  state  in  which  the  testatrix  had  her  domicile."  It  is  to  be 
observed  that  under  the  wil\  of  John  Handley  no  real  estate  anywhere  is 
devised  to  the  dty  of  Winchester.  By  the  express  direction  and  order  of 
the  testator,  contained  in  his  will,  his  entire  real  estate,  wherever  lying,  is 
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to  be  sold  by  his  executors.  This  direction,  by  the  settled  law  of  Pennsylvania, 
worked  a  conversion  of  the  testator's  real  estate,  wherever  situated,  into  per- 
sonalty, as  of  the  date  of  his  death.  Dundas'  Appeal,  64  Pa.  325 ;  Roland  v. 
Miller,  100  Pa.  47 ;  Miller  v.  Com.,  Ill  Pa.  321,  2  Atl.  492 ;  In  re  WUliam- 
son's  Estate,  153  Pa.  508,  26  Atl.  246.  The  plaintiff's  counsel,  as  I  under- 
stand them,  concede  that  the  power  of  sale  given  to  the  executors  is  man- 
datory, and  worked  an  equitable  conversion  of  the  testator's  real  estate 
everywhere,  if  the  residuary  clause  Is  valid..  In  their  brief  they  say:  **The 
property  which  is  subject  to  the  residuary  clause  or  gift  (item  28  oY  will) 
Is  to  be  regarded  as  personal  property,  in  order  to  determine  the  validity  of 
the  residuary  bequest.  •  ♦  •  If  the  bequest  be  held  valid,  the  fund  is  to 
be  decreed  personal  property,  and  passes  to  the  dty  of  Winchester  as  such. 
If  invalid  or  void,  then,  the  purpose  of  the  conversion  having  failed,  the  con- 
version of  the  real  estate  does  not  take  effect,  and  the  real  estate  retains 
Its  original  character  for  the  benefit  of  the  heirs."  The  plaintiffs'  counsel 
further  contends  that  the  question  of  the  validity  of  the  residuary  legacy  is 
to  be  determined  mainly  by  the  laws  of  Virginia.* " 

The  case  of  Jones  v.  Habersham,  107  U.  S.  174,  2  Sup.  Ct.  336, 
27  L.  Ed.  401,  is  very  much  in  point. 

The  city  of  Winchester  being  a  resident  of  the  state  of  Virginia,  it 
became  necessary  to  inquire  whether,  under  the  law  of  that  state,  it 
had  the  power  to  take  the  bequest  which  had  been  declared  valid 
under  the  law  of  the  state  where  the  testator  resided ;  and  the  court,  in 
passing  upon  that  question,  held  that  it  had  such  power. 

We  now  come  to  consider  the  question  as  to  whether  this  bequest 
is  good  under  the  laws  of  the  state  of  Maryland.  Article  38  of  the 
Declaration  of  Rights,  which  is  a  part  of  the  Constitution  of  the  state 
of  Maryland,  prohibits  devises  of  bequests  to  religious  societies,  or- 
ders, or  denominations  without  the  prior  or  subsequent  sanction  of 
the  Legislature.  The  Legislature  of  that  state  for  the  year  1900 
passed  an  act  giving  its  sanction  and  consent  to  this  bequest  and  de- 
vise. Acts  1900,  pp.  995,  1005,  c.  627.  We  deem  it  necessary,  how- 
ever, to  only  quote  sections  1  and  47,  which  read  as  follows : 

"Section  1.  Be  It  enacted  by  the  General  Assembly  of  the  State  of  Mary- 
land, that  the  sanction  and  consent  of  th&  said  General  Assembly  be  and  the 
same  is  hereby  declared,  given  and  granted  to  the  following  gifts,  bequests, 
devises,  grants,  sales,  leases,  conveyances  and  deeds  to  and  from  certain 
persons  and  bodies  corporate  to  and  for  the  use  of  certain  ministerial  per- 
sons, religious  and  educational  corporations,  orders,  denominations  or  sects, 
and  to  certain  charitable  institutions  as  herein  set  forth." 

**Sec.  47.  To  the  bequest  and  devise  contained  in  the  last  will  and  tes- 
tament of  Frederick  Flckey,  Jr.,  of  certain  lands  in  West  Virginia  to  Frank 
Woods,  In  trust  for  the  First  Spiritual  Church  of  Baltimore  Caty,  which  will 
is  duly  recorded  In  the  office  of  the  register  of  wills  of  Baltimore  City,  in 
Wills  Liber  S.  R.'M.,  No.  81,  folio  467."  etc. 

The  rule  in  the  state  of  Maryland  is  very  clearly  stated  in  the 
case  of  Halsey  v.  Convention  of  the  Protestant  Episcopal  Church;  75 
Md.  281,  23  Atl.  781.  The  court,  in  that  case,  among  other  things, 
said: 

**The  statute  of  43  Elizabeth  In  regard  to  charities  is  not  in  force  in  Mary- 
land, but  a  court  of  chancery  has  jurisdiction  independent  altogether  of  the 
statute,  to  enforce  a  trust  for  charitable  and  religious  purposes,  provided  the 
devise  or  bequest  be  made  to  a  person  or  body  corporate  capable  of  taking 
and  holding  the  property  so  devised  and  bequeathed;  and  provided,  further, 
the  object  and  character  of  the  trust  be  definite  and  certain.  When  these 
exist— and  the  gift  Is  made  to  one  capable  of  taking  it,  and  when  the  trust 
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Is  declared  in  definite  terms — a  court  of  chancery  has  the  same  power  to  en- 
force such  a  trust  for  charitable  and  religious  purposes  as  it  has  to  enforce 
a  trust  for  any  other  purpose."  Erhardt  v.  Baltimore  Friends,  93  Md.  669, 
49  AU.  561;  Baptist  Church  v.  SWvely,  67  Md.  493,  10  Atl.  244,  1  AnL.St. 
Rep.  412;  Crisp  v.  Crisp,  65  Md.  422,  5  AU.  421;  Barnum  v.  Baltimore,  62 
Md.  292,  50  Am.  Rep.  219. 

Thus  it  will  be  seen  that  under  the  laws  of  Maryland  bequests  of 
this  character  are  valid  when  the  consent  of  the  Legislature  is  obtained 
—either  before  or  subsequent  to  the  making  of  the  same — and  the  act 
of  the  Legislature  authorizing  this  bequest  is  plain  in  its  terms,  and 
leaves  no  doubt  that  it  was  the  intent  of  the  Legislature  that  this 
church  should  accept  the  property  bequeathed. 

This  suit  was  brought  solely  upon  the  theory  that  the  will  devised 
lands,  and  its  purpose  was  to  set  aside  the  deedfe  of  purchase  as  a 
cloud  upon  the  title  of  the  plaintiffs.  It  has  been  legally  established 
that  Frederick  Fickey,  Jr.,  the  testator,  had  legal  capacity  to  make  a 
will.  Therefore  he  had  legal  capacity  to  determine,  under  the  doctrine 
of  equitable  conversion,  whether  he  would  leave  the  property  in  the 
shape  of  lands  or  in  the  shape  of  money.  By  the  fourth  clause  of  his 
will  he  leaves  certain  lands  to  Frank  Woods,  as  trustee,  with  absolute 
directions  to  sell  and  dispose  of  the  same  and  to  pay  the  proceeds  of 
such  sale  to  the  First  Spiritualist  Church  of  Baltimore  City.  Under 
the  wdl-established  rule,  it  seems  to  us  that  this,  in  effect,  made  these 
lands  money;  and,  whether  the  ultimate  disposition  of  this  bequest 
could  be  attacked,  a  conversion  of  these  lands  into  personalty  was 
accomplished;  for,  by  reason  of  the  undoubted  capacity  of  the  tes- 
tator, the  trustee  had  a  right  to  make  sale  of  the  lands  and  to  convey 
legal  title.  However,  this  is  not  all.  The  trustee  had,  in  pursuance 
of  the  directions  contained  in  the  fourth  clause  of  the  will,  sold  and 
conveyed  these  lands  long  before  any  question  was  made,  either  of 
his  right  to  do  so,  or  of  the  entire  validity  of  the  bequest  of  the  pro- 
ceeds of  the  sale. 

The  sale  of  the  real  estate  by  the  trustee  was  to  a  citizen  of  the 
state  of  West  Virginia  who  had  a  perfect  right  to  purchase  and  hold 
the  same  under  the  laws  of  that  state,  and  the  proceeds  arising  there- 
from were  disposed  of  by  the  trustee  in  the  state  of  Maryland  in  ac- 
cordance with  the  laws  of  that  state. 

From  what  we  have  said,  it  necessarily  follows  that  the  plaintiff  has 
no  equity  against  the  purchasers  of  the  land,  but  is  remitted  to  any 
rights  she  might  have  against  the  First  Spiritualist  Church  of  Balti- 
more City  for  the  money  received  by  them. 

In  Hill  on  Trustees,  359,  it  is  said  that,  where  there  was  a  devise 
of  real  estate  to  trustees  simply  (without  adding  any  words  of  limita- 
tion), in  trust  to  sell,  the  trustee  would  take  the  fee  by  construction. 
Here,  the  devise  was: 

**To  have  and  to  hold  said  three  tracts  of  land  situate  in  West  Vlrgrlnla 
unto  Frank  Woods,  trustee,  In  fee  simple,  upon  trust,  nevertheless  to  sell  and 
dispose  of  said  lands  at  public  or  private  sale,  upon  the  best  possible  terms 
and  for  the  best  possible  prices  and  pay  over  the  proceeds  of  such  sale,  less 
taxes  paid  by  him,  and  the  expenses  Incident  to  such  sale  including  a  rea- 
sonable commission  thereori  to  himself,  to  the  First  Spiritualist  Church  of 
Baltimore  City,  a  corporation,"  etc. 
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Could  any  language  be  more  appropriate,  both  to  create  a  power  of 
sale,  and  to  vest  an  interest  in  the  trustee?  We  can  conceive  of  none. 
Therefore  it  necessarily  follows  that,  after  the  execution  of  this 
power,  no  equity  would  have  existed  in  Ann  R.  Miller,  even  in  her 
lifetime,  to  attack  such  sale,  but  only  to  pursue  the  proceeds  of  the 
sale,  inasmuch  as  the  rights  of  a  beneficiary  under  a  will  to  the  right 
of  an  equitable  election,  in  any  event,  determines  with  her  death,  that 
the  plaintiff  below  would  have  no  right  to  the  equity  she  seeks,  even  if 
the  lands  were  as  yet  unsold;  and  that,  they  having  been  sold  long 
before  the  death  of  her  mother,  she  had  no  semblance  of  an  equity 
in  her  bill. 

The  discussion  of  the  various  questions  pres^ented  in  the  •briefs 
filed  herein  has  taken  a  wide  range ;  but,  owing  to  our  view  of  the  law 
of  the  case,  we  have  not  deemed  it  necessary  to  discuss  many  of  the 
points  thus  presented.  However,  we  have  considered  with  great  care 
the  cases  relied  upon  by  the  appellee  to  sustain  its  contention  with  re- 
spect to  the  points  which  we  have  discussed,  but  are  of  opinion  that 
they  are  not  controlling  in  the  case  at  bar.  While  we  have  not  dis- 
cussed the  other  matters  that  have  been  so  ably  presented  by  counsel, 
nevertheless  we  have  given  them  due  consideration  and  are  of  opin- 
ion that  in  no  view  of  this  case  would  the  complainant  be  entitled 
to  recover. 

We  think  the  court  below  erred  in  the  following  particulars: 

(a)  In  decreeing  to  be  illegal,  null,  and  void  the  devise  made  by 
Frederick  Fickey,  Jr.,  of  the  lands  in  controversy  herein  to  Frank 
Woods,  trustee,  for  the  benefit  of  the  First  Spiritualist  Church  of 
Baltimore  City,  and  in  decreeing  that  notwithstanding  said  devise  the 
title  of  the  said  land  passed  by  said  will  to,  and  vested  in,  Ann  R. 
Miller,  the  residuary  legatee  therein. 

(b)  In  canceling  the  several  conveyances  from  Frank  Woods,  trus- 
tee, to  John  G.  Luke,  and  from  John  G.  Luke,  trustee,  to  the  defend- 

xant  West  Virginia  Pulp  &  Paper  Company;  and  in  perpetually  en- 
joining the  defendants  from  asserting  title  thereunder  to  the  undivided 
•/i^  of  the  land  in  controversy,  and  from  disputing  the  plaintiff's  right 
thereto. 

(c)  That  the  court  erred  in  holding  that  the  matters  and  things  pre- 
sented by  the  plaintiff's  orig-inal  and  amended  bills  to  be  proper  sub- 
jects for  equitable  jurisdiction. 

For  the  reasons  hereinbefore  stated,  the  decree  of  the  court  below 
is  reversed,  and  the  cause  will  be  remanded,  with  instructions  to  dis- 
miss the  bill  herein  at  the  cost  of  the  complainant,  without  prejudice. 

Reversed. 
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THE  K^ATHRYN  B.  GUINAN. 

(Circuit  Court  of  Appeala    Second  Circuit    January  7, 1910.) 

No.  123. 

L  CoixiaioN  (I  70*) — ^Vessel  at  Pieb— Nbokssitt  of  Watchman. 

It  Is  not  negligence  to  leave  a  scow  in  a  slip  In  New  York  Harbor,  tied 
up  to  a  pier,  without  a  watchman ;  there  being  no  custom  to  keep  one  in 
such  case. 

[EcL  Note.— For  other  cases,  see  Collision,  Dec.  IMg.  |  70.*1 
2.  Collision  (|  71*) — Ovkbtubnino  of  Vessel  at  Pieb—Neoligence. 

A  scow  with  a  deck  load  of  gravel,  while  lying  in  a  slip  in  North  River, 
became  partially  fOled  with  water  in  the  night,  listed,  dumped  her  load, 
and  turned  over,  bouncing  as  she  struck,  so  as  to  strike  and  Injure  an- 
other scow  lying  behind  her.  She  was  new  and  in  good  repair,  and  had 
lain  there  for  four  days,  and  there  was  sufficient  depth  of  water  in 
the  sMp.  Held,  that  such  facts  did  not  disclose  any  negligence  on  the  part 
of  the  owner  which  rendered  her  liable  for  the  injury  to  the  second  veft- 
seL 

[Ed.  Note.— For  other  cases,  see  Collision,  Dec.  Dig.  (  71.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  Yoric. 

Suit  in  admiralty  by  the  Hendricks  Brick  Company  and  others 
against  the  barge  Kathryn  B.  Guinan ;  Daniel  Guinan,  claimant  De- 
cree for  respondent,  and  libelants  appeal.    Affirmed. 

Alexander  &  Ash,  for  appellants. 

James  J.  Macklin  (Dc  Lagnd  Berier,  of  counsel),  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  October  6,  1907,  the  scow  Streeter  with  a 
deck  load  of  brick  was  lying  bow  in  on  the  south  side  of  the  pier  at  the 
foot  of  Fifty-Second  street,  North  River,  about  10  feet  astern  of  the 
scow  Guinan  with  a  deck  load  of  gravel,  also  lying  bow  in.  The  scows 
were  about  100  feet  in  length  and  32  feet  in  beam.  At  7  a.  m.  the 
muster  of  the  Guinan  was  awakened  by  those  on  the  boat  ahead  of 
him  and  he  found  3  feet  of  water  in  her  hold.  Before  anything  could 
be  done  to  relieve  her  she  listed  to  port  toward  the  pier  and  dumped 
part  of  her  cargo,  then  listed  to  starboard  and  dumped  the  balance,  and 
then,  turning  bottom  up,  jumped  so  as  to  land  her  starboard  bow  on  the 
pier  4  feet  above  the  water  and  her  starboard  quarter  on  the  Streeter's 
starboard  bow,  causing  her  to  sink.  Such  extraordinary  behavior  was 
hardly  to  bejodced  for,  and  yet  something  like  it  has  occurred  before, 
as  nwr  be  seen  from  the  cases  of  A  Scow  Without  a  Name,  7  Ben. 
384,  Fed.  Cas.  No.  12,554;  and  The  On  The  Level  (D.  C.)  128  Fed. 
611. 

The  libelants  contend  that  the  claimant  of  the  Guinan  is  responsible 
because  he  left  her  without  a  watchman  during  the  night,  who  might 
have  discovered  the  leak  and  pumped  the  scow  out.  But  the  master 
was  on  board,  though  asleep.  There  is  no  evidence  of  any  custom  to 
keep  watchmen  on  boats  lying  in  the  slips  of  New  York  Harbor,  and 

*For  other  caMt  mo  same  topic  A  |  mumbbb  In  Doc.  ft  Am.  Digs.  2907  to  doto,  ft  Rop'r  Indozoo 
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such  a  burden  would  be  very  onerous.  Cases  cited  by  the  libelants  like 
The  On  The  Level  (D.  C.)  128  Fed.  511,  The  Lion,  1  Spr.  40,  Fed. 
Cas.  No.  2,786,  and  The  Mary  E.  CuflF  (D.  C.)  84  Fed.  719,  where 
vessels  were  left  with,  no  one  on  board  in  open  waters  and  sometimes 
in  the  face  of  approaching  storms,  or  like  Campbell  v.  Pennsylvania, 
85  Fed.  462,  29  C.  C.  A.  268,  which  turned  upon  the  question  whether  a 
line  which  rendered  had  been  properly  made  fast,  are  quite  unlike  the 
one  under  consideration.  There  is  nothing  really  to  support  the  libel- 
ants' charge  of  negligence,  except  the  presumption  arising  from  the 
accident  itself.  It  will  not  be  useful  to  enter  into  a  discussion  of  the 
doctrine  of  res  ipsa  loquitur.  Giving  it  full  effect  in  this  case,  it  only 
established  a  prima  facie  case  in  favor  of  the  libelants  which  we  think 
the  claimants  fully  met. 

The  proofs  showed  that  the  Guinan  had  been  lying  in  the  same  berth 
for  four  days ;  that  she  drew  scant  8  feet  where  there  was  16  feet  at 
mean  low  water ;  that  she  capsized  within  two  hours  of  high  tide ;  that 
she  was  but  two  years  old,  needed  to  be  pumped  out  but  twice  a  day, 
was  so  pumped,  and  was  kept  in  good  condition.  We  think  that  the 
trial  judge  was  right  in  holding  that  the  presumption  was  fully  re- 
butted. 

Decree  affirmed,  with  costs  of  this  court. 

N6T£. — The  following  Is  the  opinion  of  Hough,  District  Judge,  In  the  court 
below: 

HOUGH,  District  Judge.  This  libel  alleges  **n  cause  of  damage  civil  and 
maritime,*'  declares  that  the  contact  between  the  Streeter  and  the  Guinan 
was  a  collision,  and  alleges  that  said  coUlslon  arose  "because  the  Guinan  was 
guUty  of  certain. specified  faults,  which  may  all  be  disregarded,  as  being  un- 
proven,  except  the  following:  *'Sald  barge  (Guinan)  was  not  In  a  sound  and 
seaworthy  condition,  but,  on  the  contrary,  was  defective  and  leaky.'*  For 
purposes  of  argument  it  may  be  assumed  that,  when  the  Guinan  moored  in 
proximity  to  the  Streeter,  she  was  as  matter  of  fact  unseaworthy,  in  that  she 
was  then  in  such  a  condition  of  weakness  as  to  be  likely  to  develop  an  uncon- 
trollable leak  from  slight  and  undiscoverable  causes.  But  there  is  no  evidence 
that  this  condition  of  the  Guinan  was  either  actually  known  to  her  master  or 
owner,  or  that  they  or  either  of  them  had  any  reasonable  cause  to  believe  that 
such  was  the  Guinan's  condition;  on  the  contrary,  the  evidence  Is  full  that 
from  her  construction,  age,  and  occupation,  and  every  other  fact  known  to  or 
reasonably  discoverable  by  her  owner,  she  ought  to  have  been  in  sound,  serv- 
iceable, and  seaworthy  condition. 

The  claim  of  libelant,  therefore,  rests  upon  the  proposition  that,  since  the 
unexplained  sinking  of  a  vessel  in  her  berth  raises  a  presumption  of  unsea- 
worthiness (Dupont  V.  Vance,  19  How.  162,  15  L.  Ed.  584),  damage  to  any  one 
caused  by  such  sinking  is  caused  by  negligence,  and  therefore  recoverable  in 
an  action  such  as  this.  This  position  necessarily  implies  that  an  actual  con- 
dition of  unseaworthiness,  not  reasonably  to  be  expected  and  not  discoverable 
by  any  lnsi)ectlon  reasonably  to  be  required,  is  either  (1)  a  breach  of  the  war- 
ranty of  seaworthiness,  or  (2)  in  and  of  itself  an  act  of  negligence  on  the  part 
of  the  owner.  It  may  be  assumed  that  unseaworthiness,  however  arising,  and 
whether  discoverable  or  not,  is  a  breach  of  warranty  i  but  no  authority  is  pro- 
duced to  show  that  the  shii>owner  warrants  the  seaworthiness  of  his  vessel  to ' 
the  whole  world,  and  not  merely  to  those  with  whom  he  enters  into  some  con- 
tractual relation.  Such  a  doctrine  seems  to  me  Irreconcilable  with  the  plain 
meaning  of  the  word  "warranty." 

.  The  industry  of  counsel  has  produced  no  reported  Instance  of  so  extraordi- 
nary an  accident  as  this,  and  the  case  might  well  be  di^)osed  of  by  strictly 
obaer^liig  ithe  •above  outlined  form  of  pleading.    The  cause  is  not  alleged  as-  one  "^ 
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of  warranty.  It  Is  set  forth  as  one  of  negligence:  and,  by  familiar  rules,  he 
that  alleges  negligence  must  prove  It  as  a  fact.  The  only  thing  proven  Is  that 
the  Guinan  sanlc  unexp^edly,  without  reasonable  explanation  from  undis- 
coverable  causes.  This  raises  presumption  of  unseaworthiness;  but  does  it 
raise  a  presumption  of  negligence?  I  think  It  does,  because  the  sinking  of  a 
vessel  in  calm  weather,  to  the  Injury  of  third  parties,  is  one  of  those  unusual 
circumstances,  from  its  nature  unexplalnable  by  third  parties,  to  which  the 
rule  "res  ipsa  loquitur''  applies.  The  reasoning  of  Rose  v.  Stephens,  etc.,  Ca 
OG.  C.)  11  Fed.  438  (respecting  the  explosion  of  a  boiler),  seems  to  me  wholly 
applicable. 

But  the  presumption  so  raised  is  rebuttable,  and  when  It  is  shown,  as  it  is 
here,  that  there  was  nothing  about  the  Guinan  tending  to  show  her  unsea- 
worthiness .discoverable  by  an  owner  exercising  due  diligence,  the  presump- 
tion, is  rebutted ;  and  when  it  is  further  shown  (as  it  is  by  witnesses  on  both 
sides)  that  despite  every  care  in  the  construction  of  vessels,  and  despite  the 
admitted  fact  that  vessels  of  the  Gulnan's  class  are  expected  to  last  (when 
new)  between  four  and  five  years  without  recaulking,  such  vessels  do  occa- 
sionally and  unaccountably  spring  leaks  and  suddenly  sink,  this  accident  must 
be  relegated  to  that  small  but  real  class. 

The  case  has  been  stated  without  any  reference  to  the  argument  that,  as- 
suming an  act  of  negligence  to  have  been  proi^en,  the  injury  is  not  such  as 
could  fairly  be  expected  to  flow  therefrom.    About  this  no  opinion  is  expressed. 

The  libel  is  dismissed,  without  costs. 


MARYLAND  COAL  &  COKB  CO.  v.  QUEMAHONING  COAL  CO. 
(Circuit  Court  of  Appeals,  Fourth  Circuit    November  4,  1909.) 

No.  885. 

1.  Sales  (S  418*)— Action  by  Buyeb  fob  Bbeach  of  Contract  —  Damages — 

Consequential  Damages  fob  Failure  to  Deliver. 

In  an  action  by  a  purchaser  against  his  vendor  for  failure  to  deliver, 
he  cannot  recover  as  special  damages  th^  damages  for  nondeliveiy  suffered 
by  his  subvendee,  in  advance  of  their  payment,  unless  his  own  liability 
therefor  is  absolute  and  certain. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  ||  1195,  1196 ;  Dec.  Dig. 
I  418.*] 

2.  Sales  (§  418^)— Action  by  Buyeb  fob  Bbeach  of  Contbact— Special  Dam- 

ages—Pbematube  Bbingino  of  Action. 

Defendant  contracted  to  sell  and  deliver  to  plaintiff  300  tons  of  coal 
per  day  for  a  year,  and  at  the  same  time,  with  defendant's  consent,  plain- 
tiff contracted  to  deliver  the  same  coal  to  a  steel  company  at  an  advance 
of  two  cents  per  ton;  the  contract  providing  that  it  would  make  every 
effort  for  prompt  and  faithful  performance,  but  would  not  be  responsible 
for  delivery  if  prevented  by  strikes  or  "any  occurrence  beyond  seller's  con- 
trol." Defendant  having  defaulted  in  delivery,  plaintiff  sued  to  recover 
as  Its  direct  damages  t\i'o  cents  per  ton  on  the  shortage,  and  also  as  spe- 
cial damages  the  amount  of  a  claim  made  against  it  by  the  steel  company 
for  breach  of  its  contract,  but  which  had  not  been  adjudicated.  Held,  that 
as  to  the  claim  for  special  damages  the  action  was  premature,  and  should 
have  been  dismissed  without  prejudice,  until  plaintiff's  liability  to  the  steel 
company  had  been  adjudicated ;  the  court  having  no  power  to  construe  the 
contract  between  them  in  an  action  to  which  such  company  was  not  a 
party. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec.  Dig.  {  418.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland,  at  Baltimore. 

*For  other  cases  see  same  topic  tt  9  hvubwr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Action  by  the  Maryland  Coal  &  Coke  Company  against  the  Que- 
mahoning  Coal  Company.  Judgment  for  diefendant,  and  plamtiff 
brings  error.    Reversed. 

See,  also,  176  Fed.  309. 

Frank  Gosnell  and  Carroll  T.  Bond  (Charles  F.  Uhl,  Jr.,  on  the 
brief),  for  plaintiff  in  error. 

Ernst  O.  Kooser  and  Frederick  Dallam  (0|^le  Marbury  and  Ed- 
mund E.  Kiernan,  on  the  brief),  for  defendant  m  error. 

Before  PRITCHARD,  Circuit  Judge,  and  KELLER  and  McDOW- 
ELL,  District  Judges. 

KELLER,  District  Judge.  This  was  a  suit  in  assumpsit,  originally 
brought  by  the  plaintiff  in  error  (hereinafter  called  the  plaintiff),  a 
West  Virginia  corporation,  against  the  defendant  in  error  (hereinafter 
calledl  the  defendant),  a  Pennsylvania  corporation,  in  the  superior 
court  of  Baltimore  city,  and  removed  thence  to  the  United  States  Cir- 
cuit Court  for  the  District  of  Maryland  by  a  petition  duly  filed  by  the 
defendant. 

As  no  motion  to  remand  the  case  for  want  of  jurisdiction  was  made 
by  the  plaintiff,  but,  on  the  contrary,  the  plaintiff  acquiesced  in  the  ju- 
risdiction entertained  by  the  Circuit  Court,  no  question  as  to  the  ju- 
risdiction of  that  court  arises  in  this  case  so  far  as  the  parties  are 
concerned.  Foulk  v.  Grav  (C.  C.)  120  Fed.  156;  In  re  Moore,  209 
U.  S.  490,  28  Sup.  Ct.  585^  706,  62  L.  Ed.  904. 

The  plaintiff,  in  addition  to  the  common  counts  in  assumpsit,  de- 
clared upon  a  special  count  founded  upon  an  alleged  breach  of  a  con- 
tract in  writing  between  the  plaintiff  and  the  defendant,  evidenced  by 
the  following  letter  and  acceptance: 

"Quemahoning  Mines,  Ralphton,  Pa. 

'*D.  B.  Zimmerman,  President. 

••(Qnemahonlng  Coal  the  Best  Steam  Coal,) 

"Quotations  subject  to  change  without  notice,  and  deliveries  subject  to  car 
supply,  stril&es,  accidents,  and  any  other  causes  beyond  our  controL 

"Railroad  weights  govern  all  salea 

"Quemahoning  Coal  Company. 

"Miners  and  Shippers  of  Bituminous  Coal. 

."Offices:  Somerset,  Pa.,  Aug.  6,  1905. 
"Maryland  Coal  &  Coke  Co.,  Baltimore,  Md. — Dear  Sirs:  In  reply  to  your 
letter,  I  will  agree  to  furnish  three  hundred  tons  coal  per  day  from  our  Quema- 
honing  mines  at  $1.00^  f.  o.  b.  cars  at  the  mines.  This  coal  must  all  apply  to 
the  Maryland  Steel  Co.  upon  their  contract  This  contract  to  run  one  year 
from  this  date.  You  people  to  furnish  the  Maryland  Steel  Co.  cars  at  times 
when  I  am  short  on  B.  &  O.  cars  or  my  own  equipment 

"Yours  truly,  D.  B.  Zimmerman. 

"Aug.  5,  1905.    Accepted.  Maryland  Coal  ft  Coke  Co., 

"By  Geo.  P.  Spates,  V,  P. 
"We  get  $1.02%  from  Md.  Steel  Co.*' 

In  a  statement  of  account  appended  to  the  declaration  the  plaintiff 
claimed  that  the  defendant  failed  to  deliver  43,634.483  tons  of  the  coal 

•For  other  casei  sm  sama  topic  ft  {  numbsb  In  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'f  IndesM 
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contracted  to  be  delivered,  and  that  the  diflference  between  the  contract 
price  of  such  coal  and  the  market  value  at  the  time  and  place  de- 
liveries should  have  been  made  was  $7,426.02.  The  defendant,  m 
addition  to  tlie  general  issue,  pleaded  that  plaintiff  was  indebted  to,  it 
in  a  greater  amount  than  the  plaintiff's  claim.  By  stipulation  of  coun- 
sel a  jury  was  waived,  and  the  evidence  submitted  to  the  coutt  in  lieu 
of  a  jury. 

From  the  findings  of  facts  made  by  the  trial  court  it  appears  that 
the  letter  or  contract  heretofore  quoted,  was  made  in  pursuance  of  a 
telephonic  conversation  had  on  July  31,  1906,  and  that  on  August  1, 
1905,  a  contract  was  entered  into  between  the  plaintiff  and  the  Mary- 
land Steel  Company  in  the  following  words  and  figures : 

"Contract  (In  Duplicate). 

"Baltimore,  Md.,  August  1,  1905. 

"Maryland  Coal  &  Coke  Oompany  agree  to  sell,  and  Maryland  Steel  Company 
agree  to  buy: 

"Material. — Quemahonlng  Coal,  mined  by  Qnemahoning  Coal  Co. 

"Qnantity.— Three  to  four  hundred  tons  per  day  from  August  1,  1905,  to 
August  1,  1906. 

"Delivery. — F.  o.  b.  cars  at  mines. 

"Shipments. — ^Dally,  except  Sundays. 

"Price.— One  dollar  and  two  and  a  half  cents  ($1.02%)  per  ton  of  2,240 
pounds.  ' 

"Terms. — Cash  on  25th  of  month  following  that  In  which  shipments  are 
made. 

"Ship  to. — Maryland  Steel  Company,  Baltimore  CJoal  Piers,  or  Sparrow's 
Point,  Md. 

"Note.— Cars  to  be  supplied  by  Maryland  Steel  Company  to  take  this  coal. 

"Railroad  scale  weight  at  point  of  shipment  to  govern  settlement. 

"Every  effort  will  be  made  for  the  prompt  and  faithful  fulfillment  of  the 
contract,  but  seller  will  not  be  responsible  for  the  delivery  of  the  same  If  pre- 
vented by  strikes  and  combinations  of  miners  and  laborers,  accidents  in  the 
mines,  or  interruption  of  transportation,  or  from  any  cause  or  any  occurrence 
beyond  seller's  control.  In  such  cases,  obligations  to  deliver  coal  under  this 
contract  are  thereby  canceled  to  an  extent  corresponding  to  the  duration  of 
such  interruptions  and  no  liability  shall  be  incurred  by  seller  for  damages 
resulting  therefrom. 

"Buyers  will  not  be  under  oUlgations  to  receive  coal  under  this  contract, 
providing  works  are  not  in  operation,  and  due  notice  thereof  is  given  to  seller. 

"Maryland  Coal  &  Coke  Company, 

"(5eo.  P.  Spates,  V.  P. 
'  "Accepted.  Maryland  Steel  Company, 

"By  Frank  Tenney,  Asst.  to  President" 

The  trial  court,  referring  to  the  addendum  to  the  contract  of  Au- 
gust 5,  1905,  between  the  parties,  finds : 

"The  words  'We  get  $1.02%  from  Md.  Steel  Co.'  were  added  by  Mr.  Spates, 
of  the  plaintiff  corporation,  at  the  request  of  Mr.  Zimmerman,  of  the  defend- 
ant coiporatlon,  and  I  find  as  a  matter  of  fact  that  this  was  part  of  the  con- 
tract and  one  of  Its  terms,  and  was  a  reasonable  and  proper  provision  to  limit 
and  assure  the  amount  of  profit  which  the  plaintiff  was  to  receive  as  middle- 
man In  the  transaction,  and  which,  in  case  of  breach  by  the  defendant,  the 
plaintiff  might  claim  as  an  element  of  damages." 

The  court  further  found  as  a  fact  that  the  amount  of  coal  that 
should  have  been  delivered  under  the  contract  was  91,800  tons,  and 
that  of  this  amount  49,665.517  tons  were  actually  delivered,  leaving 
176  F.— 20 
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42,134.483  tons  which  were  not  delivered,  and  that  there  were  not  such 
interruptions  in  the  working  of  the  mines  as  prevented  these  deliveries, 
but  that  the  defendant  delivered  such  coal  to  other  purchasers  under 
contracts  entered  into  subsequent  to  the  date  of  the  plaintiff's  con- 
tract, and  at  prices  higher  than  those  therein  specified.  The  court  also 
found  as  a  fact  that  the  plaintiff  was  indebted  to  the  defendant  in  the 
sum  of  $3,917.79  for  coal  delivered  and  not  paid  for  under  the  con- 
tract, and  that  the  plaintiff  was  entitled  to  damages  at  the  rate  of  2 
cents  per  ton  for  the  42,134.483  tons  of  coal  not  furnished  by  defend- 
ant, amounting  to  $842.69. 

The  court  further  found  that  the  Maryland  Steel  Company  (the 
vendee  of  the  plaintiff)  expended,  for  coal  to  take  the  place  of  the 
coal  not  furnished  by  the  defendant,  the  sum  of  $6,320.34,  in  excess 
of  the  amount  which  it  would  have  paid  for  the  coal  if  furnished  by 
the  plaintiff  under  its  contract  with  said  Maryland  Steel  Company, 
and  that,  before  this  suit  was  brought  said  Maryland  Steel  Company 
made  demand  upon  plaintiff  for  said  sum  of  $6,320.34,  as  its  loss  and 
damage.    The  court,  however,  concluded  as  a  matter  of  law,  that : 

"In  view  of  the  efforts  made  by  the  plaintiflP,  as  found  by  the  court,  to  cause 
and  procure  the  defendant  to  abide  by  and  fulfill  Its  contract  with  the  plain- 
tiff, and  to  furnish  the  42,134.483  tons  of  coal  not  in  fact  delivered,  defend- 
ant's breach  of  its  contract  Is,  as  matter  of  law,  such  cause  or  occurrence  be- 
yond the  plaintiff's  control  as,  under  the  terms  of  the  plaintiff's  contract  with 
the  Maryland  Steel  Company,  canceled  the  obligation  of  tlie  plaintiff  to  de- 
liver to  the  Maryland  Steel  Company  the  said  42,134.483  tons  of  coal,  and  ren- 
dered the  plaintiff  free  from  any  liability  to  the  Maryland  Steel  Company  for 
the  loss  and  damage  of  the  latter  company  by  reason  of  nondelivery  of  such 
coal,  and  therefore  the  plaintiff  has  no  liability  to  the  Maryland  Steel  Com- 
pany on  account  of  the  increased  cost  of  the  coal  bought  and  substituted  by 
the  Maryland  Steel  Company,  as  above  mentioned,  and  the  defendant  Is  not 
liable  in  damages  to  the  plaintiff  by  reason  thereof." 

The  court  thereupon  entered  judgment  for  the  defendant  for  $3,- 
075.10,  the  difference  between  $3,917.79,  the  value  of  the  coal  delivered 
and  not  paid  for,  and  $842.69,  the  amount  of  the  plaintiff's  profit  of 
2  cents  per  ton  on  the  coal  not  delivered. 

The  sole  ground  of  complaint  by  the  plaintiff  is  that  the  court  con- 
cluded that,  under  the  contract  made  between  the  plaintiff  and  the 
Maryland  Steel  Company,  the  latter  company  would  have  no  vali4 
ground  of  recovery  against  the  plaintiff,  and  hence  the  plaintiff  could 
not  recover  of  the  defendant  damages  which  it  could  not  suffer.  As 
stated  by  the  brief  of  counsel  for  plaintiff  in  error,  after  quoting  the 
clause  in  its  contract  with  the  Steel  Company  beginning  "Every  effort 
will  be  made  for  the  prompt  and  faithful  fulfillment  of  the  contract/' 
etc. : 

"The  whole  question  on  this  writ  of  error  is  whether,  upon  the  proper  con- 
struction of  his  clause,  the  seller,  the  Coal  &  Coke  Company,  was  relieved  by 
it  from  liability  to  the  Steel  Company  for  the  excess  amount  paid  by  the  latter 
in  the  purchase  and  substitution  of  coal." 

That  surely  is  the  whole  question,  but  this  court  fails  to  see  how 
it  was  expected  that  that  question  could  be  settled  in  this  case,  as  it 
cannot  be  successfully  contended  that  a  finding  either  way  upon  this 
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question  woulid  render  it  res  adjudicata  as  between  the  Steel  Com- 
pany and  the  Coal  &  Coke  Company. 

That  there  are  cases  in  which  the  original  vendee  may  recover  from 
his  vendor  the  damages  for  nondelivery  suffered  by  his  subvendee, 
in  advance  of  their  payment,  is  doubtless  settled  by  the  cases  of  Josling 
V.  Irvine,  6  H.  &  N.  512,  Randal  v.  Rapier,  96  English  Common  Law 
Reports,  82,  and  many  other  English  and  American  authorities ;  but  in 
none  of  these  cases,  so  far  as  we  have  been  able  to  discover,  was  it 
necessary  for  the  trial  court  to  construe  a  relieving  clause  in  the  con- 
tract between  the  original  vendee  and  his  subvendee.  A  brief  exam- 
ination of  the  two  leading  English  cases  just  cited  may  serve  to  illus- 
trate their  wide  difference  from  the  case  at  bar. 
Josling  V.  Irvine : 

In  this  case  Irvine  sold  by  sample  to  Josling,  3,000  gallons  of  naphtha 
at  2s.  6d.  per  gallon.  Josling  resold  the  same  to  Hoile  &  Co.,  also  by 
sample,  at  2s.  6d.  per  gallon.  The  defendant  failed  to  deliver  the 
naphtha.  It  was. proved  that  Hoile  &  Co.  had  demanded  from  plaintiff 
the  difference  between  2s.  6d.  per  gallon  and  6s.  9dl.  per  gallon,  and 
it  was  also  proved  that  the  latter  figure  was  the  value  in  the  market 
of  naphtha  of  the  quality  of  the  sample,  and  that  naphtha  of  like 
quality  could  not  have  been  bought  by  Hoile  &  Co.,  at  the  time  of 
the  breach,  for  less  than  said  sum  per  gallon.  The  trial  court  in- 
structed the  jury  to  give  the  plaintiff  such  an  amount  as  would  enable 
him  to  pay  the  assignees  of  Hoile  &  Co.,  who  in  the  meantime  had  be- 
come bankrupt.  The  jury  having  given  the  amount  claimed,  held, 
that  the  damages  were  rightly  assessed,  and  that  there  was  no  mis- 
direction. In  his  opinion  sustaining  the  trial  court.  Baron  Bramwell 
said: 

"There  is  no  real  difference  between  my  opinion  and  that  of  my  Brother 
Erie  as  expressed  in  the  case  of  Randal  v.  Rapier.  When  a  person  has  bought 
an  article,  and  the  seller  does  not  deliver  it,  If  the  buyer  can  go  into  the  mar- 
ket and  get  it  elsewhere,  the  difference  between  the  two  prices,  If  any,  Is  the 
measure  of  damage.  Here  it  was  proved  that  the  plaintiff  could  not  have 
bought  naphtha  of  the  same  quality  as  that  contracted  to  be  sold  except  at  an 
increase  of  price  equal  to  the  damages  claimed.  If  one  has  the  sagacity  to  dis. 
cover  the  value  of  an  article  which  another  possesses,  and  buys  it,  he  is  en- 
titled to  the  benefit  of  his  bargain.  Randal  v.  Rapier  is  distinguishable  from 
the  present  case,  for  the  seller,  by  delivering  barley  not  equal  to  contract,  the 
defect  In  which  could  not  be  discovered  until  the  barley  was  delivered,  de- 
prived the  buyer  of  the  opportunity  of  going  into  the  market  and  getting  an- 
other barley." 

Randal  v.  Rapier : 

In  this  case  the  defendant  had  sold  to  the  plaintiff  seed  barley,  war- 
ranting it  to  be  of  a  particular  quality  known  as  "Chevalier"  barley, 
but  had  delivered  barley  of  an  inferior  quality ;  and  it  was  alleged  as 
special  damage  that  plaintiff,  relying  on  the  warranty,  had  sold  the 
seed  barley  to  T.,  who  had  sown  it,  and  had  thereby  obtained  a  crop 
inferior  to  that  which  would  have  been  produced  by  barley  of  the 
quality  warranted,  and  so  suffered  damages  which  the  plaintiff  was 
bound  to  make  good.  Upon  the  execution  of  a  writ  of  inquiry,  after 
a  judgment  by  default  suffered  by  defendant,  evidence  was  giveii  oiF 
the  difference  in  value  of  the  crop  actually  produced  from  the  seed  sold 
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and  the  crop  which  would  have  been  produced  by  seed  barley  of  the 
quality  warranted.  It  further  appeared  that  plaintiff's  vendee  had 
claimed  from  him  compensation,  which  plaintiff  had  agreed  to  make, 
but  no  sum  had  been  actually  agreed  upon  and  no  payment  actually 
made.  Held,  that  in  assessing  the  damages  the  jury  ought  to  include 
the  amount  to  which  they  considered  the  plaintiff  had  become  liable 
to  his  vendee  in  respect  of  the  difference  of  the  crops. 

In  the  opinions  of  the  justices  delivered  in  this  case  there  was  some 
difference  of  view  as  to  whether  damages  not  actually  paid  by  plain- 
tiff could  be  recovered;  Wrightman,  J.,  being  of  opinion  that  they 
ought  not  to  be  allowed  until  paid,  While  Lord  Campbell,  C.  J.,  Comp- 
ton,  J.,  and  Erie,  J.,  held  that  they  might — Erie,  J.,  saying : 

"I  think  the  true  rule  is  that  a  liability  to  loss  Is  sufficient  to  give  the  party 
liable  a  title  to  recoyer." 

Accepting  this  statement  as  correctly  \3ying  down  the  law,  it  seems 
to  us  apparent  that  it  is  not  applicable  to  the  facts  of  the  case  at  bar, 
because  it  cannot  be  said  with  certainty  that  the  plaintiff  has  incurred 
a  liability  to  the  Maryland  Steel  Company,  and  we  think  that  the  lia- 
bility referred  to  by  the  English  court  as  sufficient  to  warrant  recovery 
of  the  special  damage  must  be  an  absolute  liability,  not  requiring  the 
interpretation  of  a  special  contract  to  ascertain  its  existence.  In  the 
case  at  bar  the  trial  court  held  that  no  liability  existed  by  reason  of 
the  relieving  clause  in  the  contract  between  the  plaintiff  and  the  Mary- 
land Steel  Company.  However,  it  is  manifest  that  that  court's  finding 
in  that  respect  is  not  binding  on  the  Steel  Company,  which  was  not  a 
party  to  the  action,  and  it  will  have  a  right  to  a  judicial  construction 
of  its  contract  with  the  plaintiff,  by  a  court  of  competent  jurisdiction. 
In  the  event  that  such  court  heldl  that  plaintiff  was  liable  to  the  Steel 
Company  under  the  contract  between  them,  the  amount  of  such  recov- 
ery would  be,  at  least,  prima  facie  evidence  of  the  amount  it  should 
recover,  by  way  of  special  damage,  from  the  defendant  in  error.  Reg- 
gio  V.  Braggiotti,  7  Cush.  (Mass.)  166. 

The  broad  distinction  between  the  two  English  cases  referred  to 
and  quoted  from,  and  the  case  at  bar,  is  that  in  both  of  the  former 
the  liability  of  the  jplaintiff  was  absolute,  and  the  only  subject  of  in- 
quiry was  as  to  the  amount.  There  was  no  necessity  to  judicially 
construe  any  contract  between  the  plaintiff  and  his  subvendee,  because 
there  was  no  relieving  clause  in  such  contract.  Here  the  very  finding 
of  the  trial  court,  that  the  Coal  &  Coke  Company,  by  virtue  of  the  re- 
lieving clause  in  its  contract  with  the  Steel  Company  is  not  liable  for 
the  damages  claimed  by  the  Steel  Company,  illustrates  the  danger  and 
difficulty  of  at  all  extending  the  doctrine  laid  down  in  Josling  v.  Ir- 
vine and  Randal  v.  Rapier.  In  those  cases  there  was  and  could  be  no 
doubt,  of  the  liability  of  plaintiff  to  his  subvendee.  In  this  case  that 
is  certainly  a  serious  question,  and  one  requiring  a  judicial  construction 
of  a  written  contract. 

It  is  manifest,  therefore,  that  plaintiff  cannot  be  said  to  be  under 
an  absolute  liability  to  the  Steel  Company  until  the  contract  between 
the  parties  is  judicially  construed  by  a  court  of  competent  jurisdiction, 
and  inasmuch  as,  under  the  doctrine  laid  down  by  the  English  cases 
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quoted  from,  the  plaintiff's  right  to  sue  for  such  special  damages  can- 
not be  said  to  arise  until  his  liability  for  them  exists,  it  follows,  in  our 
view,  that  the  court  below  erred  in  its  third  conclusion  of  law,  to  the 
effect  that  "the  plaintiflE  has  no  liability  to  the  Maryland  Steel  Com- 
pany on  account  of  the  increased  cost  of  the  coal  bought  and  substi- 
tuted by  the  Maryland  Steel  Company,  as  above  mentioned,  and  the 
defendant  is  not  liable  to  the  plaintiflE  by  reason  thereof,"  for  the 
reason  that  the  court  had  not  jurisdiction  to  determine  that  fact,  in- 
asmuch as  the  Maryland  Steel  Company  was  not  before  the  court  as  a 
party,  and  is  entitled  to  a  judicial  construction  of  its  contract  by  a 
court  of  competent  jurisdiction  in  an  action  against  the  Maryland  Coal 
&  Coke  Company. 

We  con^clude  that  the  case  at  bar,  in  so  far,  and  in  so  far  only,  as  it 
was  brought  to  recover  the  special  damages  daimed  from  the  plaintiflE 
by  the  Maryland  Steef  Company,  was  prematurely  brought,  and  that 
that  feature  of  the  litigation  should  be  dismissed  without  prejudice  to 
a  new  action  therefor  in  tfie  event  that  its  liability  to  the  Steel  Com- 
panv  is  judicially  determined. 

The  judgment  in  this  case  entered  is,  in  our  opinion,  correct  as  to 
amount,  but  should  be  amendled  so  as  to  be  without  prejudice.  As,  in 
this  view  of  the  case,  it  cannot  be  said  that  either  party  has  substan- 
tially prevailed  in  this  court,  we  direct,  in  the  exercise  of  our  discre- 
tion, that  the  costs  in  this  court  upon  this  writ  of  error  be  equally  di- 
vided. 

Reversed  and  remanded  for  entry  of  judgment  in  accordance  with 
this  opinion. 

Reversed. 


QUBMAHONINO  GOAL  CO.  T.  MARYLAND  COAL  ft  COKB  CO. 
(Circuit  Court  of  Appeals,  Fourth  Circuit.    November  4»  1009.) 

No.  88a. 
Sales  (|  417*)— Action  bt  Buteb  fob  FAiLtrBs  to  DBUVEB—SumciENCT  of 

BVIDENCB. 

EMdence  considered,  and  A  eld  to  support  a  finding  that  defendant  was 
liable  for  breach  of  a  contract  to  dellTer  coal,  as  against  a  defense  that 
It  had  the  right  to  prorate  delivery  with  other  contracts ;  there  being  no 
provision  to  that  effect  In  the  contract,  and  it  being  shown  that  It  deliv- 
ered on  contracts  subsequently  made  at  a  higher  price. 

[Ed.  Note.^-For  other  cases,  see  Sales,  Cent  Dig.  |  1173;  Dee.  Dig.  | 
417.*J 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland,  at  Baltimore. 

Action  by  the  Maryland  Coal  &  Coke  Company  against  the  Que- 
mahoning  Coal  Company.  From  the  judgment,  defendant  brings  er- 
ror. Affirmed. 

See,  also,  176  Fed.  303. 

*Vor  «fhf»  cMM  MO  tame  topic  A  i  vrmamtt  In  Doo.  ft  Am.  Digs.  1907  to  dato,  ft  Rop'r  IndoxM 
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Ernest  O.  Kooser  and  Frederick  Dallam  (Og^le  Marbury  and  Ed- 
mund E.  Kiernan,  on  the  brief),  for  plaintiff  in  error. 

Frank  Gosnell  and  Carroll  T.  Bond  (Charles  F.  Uhl,  Jr.,  on  the 
brief),  for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  KELLER  and  Mc- 
DOWELL,  District  Judges. 

PER  CURIAM.  This  was  a  cross  writ  of  error  sued  out  by  Que- 
mahoning  Coal  Company,  defendant  below,  from  the  same  judgment 
to  review  which  Maryland  Coal  &  Coke  Company  sued  out  a  writ  of 
error  in  No.  885  (176  Fed.  303),  and  as  the  essential  facts  in  regard 
to  the  origin  of  the  litigation  are  recited  at  some  length  in  our  opinion 
in  that  case  it  will  be  unnecessary  to  restate  them  here. 

The  case  was  tried  by  the  court  in  lieu  of  a  jury  by  agreement  of 
counsel,  and  the  court,  while  its  general  judgment  was  in  favor  of 
the  defendant  below  (plaintiff  in  error  here),  found  damages  in  favor 
of  the  plaintiff  below  in  a  sum  equal  to  two  cents  per  ton  for  all  the 
coal  not  furnished  by  plaintiff  in  error  under  a  contract  which  reads 
as  follows: 

"Quemahoning  Mines,  Ralphton,  Pa. 

"D.  B.  Zimmerman,  President. 

"(Quemahoning  Coal  the  Best  Steam  Coal.) 

"Quotations  subject  to  change  without  notice,  and  deliveries  subject  to  car 
supply,  strikes,  accidents,  and  any  other  causes  beyond  our  cpntroL 

"Railroad  weights  govern  all  sales. 

**Quemahonlng  Coal  Company. 

••Miners  and  Shippers  of  Bituminous  Coal. 

"Offices:  Somerset,  Pa.,  Aug.  5,  1905. 
••Maryland  Coal  &  Coke  Co.,  Baltimore,  Md. — Dear  Sirs:  In  reply  to  your 
letter,  I  will  agree  to  furnish  three  hundred  tons  coal  per  day  from  our  Que- 
mahoning  mines  at  $1.00^  f.  o.  b.  cars  at  the  mines.  This  coal  must  all  apply 
to  the  Maryland  Steel  Co.  upon  their  contract.  This  contract  to  run  one  year 
from  this  date.  You  people  to  furnish  the  Maryland  Steel  .Co.  cars  at  times 
when  I  am  short  on  B.  &  O.  cars  or  my  own  equipment 

"Yours  truly,  D.  B.  Zimmerman. 

"Aug.  5,  1905.    Accepted. 

"Maryland  Coal  &  Coke  Co., 

"By  Geo.  P.  Spates,  V.  P, 
"We  get  $1.02%  from  Md.  Steel  Co." 

We  do  not  regard  it  necessary  to  notice  separately  all  the  assign- 
ments of  error.  The  first  is  based  on  the  refusal  of  the  court  to  hold 
that  the  Quemahoning  Coal  Company  had  a  right  to  substitute  deliv- 
eries of  coal  from  the  mines  of  the  Valley  Coal  &  Stone  Company  in 
lieu  of  coal  from  its  own  mines  in  filling  the  contract  in  suit.  The 
terms  of  that  contract  are  so  plain  and  absolute  that  there  is  no  pos- 
sible merit  in  this  contention,  and,  it  may  be  further  noted,  the  sub- 
stitution of  this  coal  was  only  objected  to  after  the  consignee,  Mary- 
land Steel  Company,  had  found  and  reported  that  the  coal  delivered 
from  the  mines  of  the  Valley  Coal  &  Stone  Company  was  inferior 
in  quality  to  the  Quemahoning  product. 
"The  gist  of  thje  remaining  assignments  of  error  was  to  the  effect 
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that,  inasmuch  as  the  plaintiff  in  error  had  other  contracts,  and  was 
unable  to  fill  them  all,  it  was  entitled  to  prorate  its  deliveries  upon 
all  of  its  contracts.  We  think  an  inspection  of  the  record  is  all  that 
is  necessary  to  refute  the  bona  fides  of  this  claim.  Such  inspection 
will  show  that,  subsequent  to  the  date  of  the  contract  in  suit  (which 
provided  for  deliveries  of  300  tons  per  day),  the  plaintiff  in  error 
took  additional  contracts  (at  higher  prices)  conservatively  aggregat- 
ing over  1,000  tons  per  day,  besides  having  other  contracts  contem- 
poraneous with,  or  earlier  in  date  than,  the  contract  in  suit,  amount- 
ing to  over  SOO  tons  per  day.  It  is  possible  that  some  of  these  earlier 
contracts  had  expired  before  the  additional  contracts  were  taken,  but 
it  is  certain  that  these  subsequent  contracts  were  taken  without  re- 
gard to  that  good  faith  which  the  contractual  relations  already  en- 
tered into  with  the  defendant  in  error  demanded  of  plaintiff  in  error. 

The  court  found  as  a  fact,  and  we  conclude  was  justified  in  find- 
ing, that  plaintiff  in  error  was  not  prevented  by  anv  interruption  of  car 
supply,  strikes  or  combinations  of  miners  or  laborers,  or  accidents 
in  the  mines,  or  any  other  cause  beyond  its  control,  from  delivering 
the  full  amount  of  coal  called  for  by  the  contract  in  suit,  and  found 
that  the  amount  undelivered  was  applied  to  other  contracts,  subse- 
quently taken,  and  at  a  higher  price.  The  evidence  shows  that,  as  a 
rule,  so  far  from  there  being  a  shortage  of  cars,  there  was  an  abun- 
dance of  cars  on  hand,  and  it  further  shows  that  the  plaintiff  in  error, 
as  early  as  November  28,  1905,  directed  defendant  in  error  to  cease 
delivering  empty  cars  of  the  Maryland  Steel  Company  (the  consignee 
under  the  contract  in  suit),  and  refused  to  load  any  more  of  them  for 
the  present.  In  addition  to  this  the  record  shows  that  on  only  80  days 
in  the  entire  contract  year  did  the  plaintiff  in  error  load  all  of  the 
available  cars  on  hand,  and  that  of  these  days  44  occurred  in  the  period 
prior  to  December  1,  1905,  up  to  which  date  no  shortage  in  deliveries 
was  experienced  under  the  contract  in  suit.  In  fact,  it  was  in  months 
when  the  car  supply  was  most  abundant  and  the  shipments  greatest 
that  deliveries  under  this  contract  were  the  least  On  only  one  day, 
viz.,  July  14, 1906,  did  the  plaintiff  in  error  ship  an  amount  of  coal  equal 
to  the  daily  deliveries  contracted  for  with  defendant  in  error  and  with 
parties  with  whom  subsequent  contracts  were  made.  On  that  date  it 
shipped  1,582.9  tons,  and  in  the  entire  month  of  July,  1906,  21,868.4 
tons,  and  it  is  significant,  upon  the  question  of  the  good  faith  of  the 
claim  of  plaintiff  in  error  that  it  did  not  willfully  violate  this  con- 
tract, that  of  this  monthly  shipment,  the  large.st  in  its  history,  but  89 
tons  were  delivered  under  the  contract  in  suit. 

It  seems  to  us  that  the  true  state  of  affairs  in  regard  to  these  de- 
liveries in  the  spring  and  summer  of  1906  (when  the  main  part  of 
the  shortage  occurred)  is  plainly  indicated  by  provisions  inserted  in 
some  of  the  subsequent  contracts  Entered  into  by  the  plaintiff  in  error, 
at  prices  higher  than  that  stipulated  in  the  contract  in  suit.  Thus,  in 
the  contract  (Plaintiff's  Exhibit  FF)  made  April  11,  1906,  between 
plaintiff  in  error  and  Barnes  &  Tucker  Company,  for  40,000  tons  of 
coal  to  be  delivered  at  the  rate  of  3,333  tons  per  calendar  month  at 
$1.25  per  ton,  it  was  agreed  that: 
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**lt  the  said  Quemahoning  CkKil  Gompany  fails  to  deliver  In  equal  monthly 
ahlpments  8333  tons  of  coal  per  month,  as  above  stated,  the  said  Barnes  St 
Tucker  Company  have  the  privilege  of  going  into  the  open  market  and  buying 
coal  of  satisfactory  quality,  to  an  extent  corresponding  to  shortage  in  Quema- 
honing Coal  Company's  shipments,  and  charging  to  the  said  Quemahoning 
Coal  Company  the  difference  between  the  price  hereinabove  agreed  upon  and 
the  price  they  are  compelled  to  pay  in  open  market/' 

There  is  nothing  in  that  contract  looking  to  a  right  to  prorate  any 
shortage  in  deliveries ;  but,  on  the  contrary,  such  a  right  or  custom  is 
expressly  negatived. 

If  is  unnecessary  and  useless  to  analyze  the  evidence  further.  We 
are  fully  convinced  that  the  learned  judge  below  was  abundantly  jus- 
tified in  his  fifth  and  sixth  findings  of  fact  (page  19,  record),  and  in 
his  first,  second,  and  fourth  conclusions  of  law  (pages  21  and  22, 
record),  and  we  therefore  affirm  the  judgment  entered  by  the  Circuit 
Court,  so  far  as  concerns  the  matters  raised  by  this  cross  writ  of 
error,  with  costs. 

Affirmed* 


McORAW  v.  McGRAW  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  4.  1910.) 

No.  1,952. 

L  Wills  (|  443*) — General  Rules  of  Cokstbuctiow— Intention  of  Tes- 
tator. 

In  the  construction  of  a  will,  it  is  the  first  'duty  of  a  court  to  ascertain 
the  intention  of  the  testator,  for  which  purpose  all  the  provisions  of  the 
will  should  be  examined  so  as  to  ascertain  his  general  purpose,  and,  un- 
less the  plain  import  of  the  words  demand  otherwise,  they  should  be  so 
construed  as  to  be  consistent  each  one  with  all  the  others  and  not  in  vio- 
lation of  law,  statutory  or  general. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent  IMg.  |  960;  Dec.  Dig.  % 
44a*] 

2.  Wills  (|  449*)— Oonstbuction  Against  Partial  Intestacy. 

A  will  should  be  so  construed  as  to  prevent  intestacy  as  to  any  part  of 
the  testator's  property,  if  such  a  construction  may  reasonably  be  given. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  9G5;  Dec.  Dig.  | 
449.*] 

8.  Wills  («  449*)-— Partial  Intestacy. 

A  will  in  terms  gave,  devised,  and  bequeathed  the  testator's  entire  es- 
tate, real,  personal,  or  mixed,  to  trustees  to  be  held  and  managed  on 
certain  trusts,  and  provided  that  on  the  death  of  the  testator's  wife  and 
daughter,  and  after  the  payment  of  all  his  debts,  "my  remaining  estate, 
real  and  personal,  shall  be  distributed  by  my  said  trustees  as  follows" 
and.  after  making  a  speciflc  bequest,  that  "the  residue  of  said  estate" 
should  be  divided  and  distributed  in  certain  proportions  to  persons  there- 
in named  or  designated.  Held,  that  it  was  the  evident  Intention  of  the 
testator  to  dispose  of  all  of  his  property,  and  that  the  wiU  should  not  be 
so  construed  as  to  leave  him  intestate  with  respect  to  certain  real  estate 
which  was  excepted  from  the  property  the  trustees  were  authorized  to 
sell  and  not  specifically  devised. 
pEd.  Note—For  other  cases,  see  Wms»  Ctent  Dig.  {  965;    Dec  Dig.  | 

449, 'J 
•Tor  0thtr  CMw  §—  miii«  topl«  A  |  numbbb  in  Deo.  ft  Am.  Digs.  IWJ  to  dato,  A  Rep'r  IsdozM 
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4   PERPETDITZE8    (|   6*) — SUSPENSION    OF    ABSOLXTTB    POWBB    OF   ALIENATION— 
CONSTBUCTION  OF  TBSTAMENTABT  TBUST. 

In  a  will  which  Impliedly  prohibited  trustees,  to  whom  the  entire  es- 
tate was  deylsed  and  bequeathed  in  trust,  frcun  selling  a  certain  building 
and  the  lots  on  which  it  stood,  but;  provided  that  they  should  control  and- 
manage  the  same,  and  that  the  estate  should  not  finally  be  distributed 
until  after  the  death  of  both  the  testator's  wife  and  daughter,  a  provi- 
sion, that  it  should  be  distributed  "upon  the  death  of  my  said  wife  and 
daughter  and  after  the  payment  of  all  my  said  debts,"  did  not  create  a 
distinct  trust  for  the  payment  of  the  debts  which  should  continue  beyond 
the  lives  of  the  wife  and  daughter  and  until  sudbi  debts  were  actually 
paid,  nor  operate  to  suspend  the  power  of  alienation  of  the  building  and 
lots  for  a  longer  period  that  during  the  continuance  of  the  two  lives,  in 
violation  of  Comp.  Laws  Mich.  1897,  f §  8796,  8797,  but  the  meaning  of  the 
provision  in  respect  to  the  debts  was  nothing  more  than  that  the  distrib- 
utees to  whom  the  property  then  passed  should  take  the  same  subject  to 
^     the  payment  of  the  debts,  as  they  must  in  any  case  under  the  law. 

[Ed.  Note. — ^For  other  cases,  see  Perpetuities,  Cent.  Dig.  §§  49,  62 ;  Dec. 
Dig.  i  6.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan. 

Suit  in  equity  by  William  McGraw  against  Homer  McGraw  and 
others.    Decree  for  defendants,  and  complainant  appeals.    Affirmed. 

The  following  is  the  statement  of  the  case  prepared  by  Harlan,  Cir- 
cuit Justice : 

The  basis  of  this  suit  is  the  last  will  of  Thomas  McGraw,  made  July  30, 
1802.  The  testator  died  in  Michigan  on  the  11th  of  October,  1897,  being  at 
the  time  of  his  death  a  citizen  and  resident  of  that  state.  The  plaintiff,  who 
Is  a  son  of  the  testator's  brother.  Miles  McGraw,  and  a  citizen  of  Texas, 
claims  an  estate  in  fee  in  an  undivided  one-thirtieth  of  the  real  property  In 
Detroit,  known  as  the  McGraw  Building  and  the  lots  upon  which  it  is  located. 
He  brought  this  suit  to  remove  the  cloud  upon  his. title,  arising,  he  alleges, 
from  the  claims  made  by  the  defendants  and  others.  The  defendants  named, 
whether  Individual  or  corporate,  are  citizens  of  Michigan,  and  no  point  is 
made  as  to  the  jurisdiction  of  the  court,  so  far  as  Jurisdiction  depends  on  di- 
versity in  the  citizenship  of  the  parties. 

The  controlling  questions  In  the  case  are  thus  stated  in  the  twenty-ninth 
paragraph  of  the  bill: 

*'(29)  That  your  orator  claims  and  insists  that  under  the  proper  construc- 
tion of  said  last  will  and  testament  and  the  codicils  thereto,  said  McGraw 
building  and  the  lots  upon  which  the  same  is  situated  are  not  disposed  of  by 
said  last  will*  and  testament  and  are,  under  the  laws  of  the  state  of  Michigan, 
intestate  property,  and  that  your  orator  as  one  of  the  heirs  at  law  of  said 
Thomas  McGraw  has  an  estate  in  fee  simple  in  an  undivided  one-thirtieth 
part  thereof ;  whereas,  the  defendants  claim  and  insist  that  under  the  proper 
construction  of  said  last  wiU  and  testament  said  McGraw  building  and  the 
lots  upon  which  the  same  is  situated  are  disposed  of  by  said  last  will  and 
testament,  and  that  the  defendants  Homer  McGraw  and  Hoyt  Post,  trustees 
under  said  last  will  and  testament,  and  their  successors  in  trust,  and  their 
co-trustees  in  case  of  the  appointment  of  a  trustee  to  succeed  said  Charles  E. 
Swales,  have,  in  virtue  of  said  last  will  and  testament,  an  estate  therein  for 
and  during  the  lives  of  said  Sarah  I.  McGraw  and  said  Ivey  McGraw  SerriU, 
with  contingent  remainders  over  to  the  persons  and  for  the  uses  and  purpos- 
es set  forth  in  the  tenth  paragraph  of  said  last  will  and  testament." 

A  clear  understanding  of  these  questions  can  be  had  only  after  an  exami- 
nation of  the  entire  will.  It  is  appropriate  therefore  to  give  in  full  the  will 
and  the  annexed  codicils.    They  are  as  follows: 

"First  I  give,  devise  and  bequeath  to  Homer  McGraw,  Hoyt  Post,  and 
Charles  B.  Swales,  all  of  Detroit,  Mich.,  and  to  their  survivors  or  survivor 

•For  otlier  cmm  bm  tame  topic  A  9  kvmbbb  in  Dec.  ft  Am.  Digi.  1907  to  dat«,  A  Rep'r  IndMM 
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and  successors  appointed  by  said  survivors  or  survivor,  as  hereinafter  pro- 
vided, all  my  property  and  estate,  real,  personal  and  mixed,  wherever  the 
same  may  be  situated,  in  trust,  nevertheless,  and  for  the  uses  and  purposes 
and  subject  to  the  conditions  following:  They  shall  take  possession  of  all  of 
said  estate  and  have  the  control,  care  and  management  thereof,  and  shall 
have  full  power  and  authority  at  their  discreticm  to  sell,  dispose  of  and  con- 
vey in  fee  simple  any  and  all  of  said  "estate,  excepting,  however,  the  block 
formerly  known  as  Mechanics*  Hall  and  now  called  the  McGraw  Building  sit- 
uated at  the  corner  of  Griswold  street  and  Lafayette  avenue  in  said  city  of 
Detroit,  and  the  lots  on  which  the  same  Is  situated;  and  excepting  also  my 
homestead  and  my  household  goods  and  furniture,  and  out  of  the  proceeds  of 
such  sales  and  from  the  income  of  said  estate,  said  trustees  shall  until  all 
debts  and  claims  against  my  estate  are,  fully  settled  and  paid,  pay  quarterly 
to  my  beloved  wife,  Sarah  I.  McGraw,  at  the  rate  of  three  thousand  dollars 
(^,000.00)  per  annum  for  her  support  and  maintenance,  and  shall  pay  quarter- 
ly to  my  daughter,  Ivey  P.  McGraw,  or  to  her  guardian  for  her,  if  she  shall 
then  be  a  minor,  at  the  rate  of  fifteen  hundred  dollars  ($1,500.00)  per  annum, 
for  her  education,  support  and  maintenance,  and  shall  pay  quarterly  to  each 
of  my  sisters,  Elizabeth  Ford  and  Mary  Ann  Williams,  If  they  shall  survive 
me,  at  the  rate  of  three  hundred  dollars  ($300.00)  per  annum,  and  quarterly 
to  my  stepson,  James  Henry  Selden,  if  he  shall  survive  me,  at  the  rate  of 
two  hundred  dollars  ($200.00)  per  annum,  to  aid  in  her  support  and  mainte- 
nance; and  shall  expend  the  sum  of  three  hundred  dollars  ($300.00)  per  an- 
num in  the  purchase  of  law  books  to  be  added  to  the  law  library  I  now  have 
in  said  McGraw  building,  for  the  use  of  lawyers  occupying  offices  in  said 
block,  said  trustees  shall  also,  during  said  time,  pay  rent  for  the  pew  In  St. 
John's  Church,  which  I  now  occupy,  or  a  pew  in  such  other  church  as  fny  wife 
may  wish  to  attend,  and  pay  the  taxes  and  keep  up  the  necessary  repairs  on 
my  homestead  and  said  McGraw  building,  the  above  provisions  in  favor  of 
my  said  wife,  daughter,  stepson  and  sisters  are  intended  to  be  personal,  and 
to  cease  as  to  each  one  of  them  with  her  or  his  death. 

**Second.  My  said  trustees  are  authorized  and  directed  to  erect  over  my 
grave  a  suitable  monument  at  such  cost  as  their  Judgment  shall  dictate  and 
pay  for  the  same  out  of  the  Income  of  my  said  estate,  and  as  part  of  the  ex- 
penses for  administering  the  same,  provided  I  shall  .not  during  my  lifetime 
have  erected  a  monument  for  the  purpose. 

"Third.  It  is  my  expectation  that  said  Homer  McGraw  will,  if  agreeable 
to  my  said  trustees,  devote  his  whole  time  and  attention  to  the  care  and  man- 
agement of  said  estate,  and  it  is  my  desire  that  so  long  as  he  shall  do  so  with 
the  consent  and  agreement  of  my  said  trustees,  he  shall  receive  out  of  the 
gross  income  of  said  estate  such  reasonable  salary  for  such  services  as  my 
said  trustees  shall  fix,  the  same  to  be  treated  and  considered  as  part  of  the 
expense  of  managing  said  estate,  and  to  be  paid  monthly. 

"Fourth.  My  said  trustees  are  authorized,  if  I  shall  not  do  so  in  my  life- 
time, to  erect  one  or  more  additional  stories  upon  the  top  of  the  said  McGraw 
building,  this  to  be  done  out  of  a  fund  to  be  accumulated  out  of  the  net  in- 
come, and  they  are  at  liberty  for  this  purpose,  if  in  their  Judgment  it  shall 
be  best,  to  delay  the  payment  of  the  principal  of  the  incumbrances  on  said 
premises;  my  present  Judgment  is  that  probably  within  say  five  years  after 
my  decease  such  erection  would  be  profitable  but  with  this  suggestion  I  leave 
the  matter  in  the  discretion  of  my  said  trustees.  In  case  said  McGraw  build- 
ing shall  be  destroyed  or  partly  destroyed  by  fire  or  otherwise,  my  said  tru«?- 
tees  are  hereby  authorized  to  rebuild  or  reconstruct  the  same. 

"Fifth.  The  residue  of  the  proceeds  of  said  sales  and  of  the  net  income  of 
said  estate  shall  be  used  to  pay  all  my  Just  debts^  and  upon  the  payment  of 
all  other  debts,  the  same  shall  be  applied  as  fast  as  may  be,  and  set  aside  and 
accumulated  to  be  applied  as  fast  as  may  be  to  the  payment  of  all  mortgages 
and  incumbrances  which  may  exist  on  said  McGraw  building  property  and  on 
my  said  homestead. 

"Sixth.  After  all  my  debts  and  mortgages  and  all  incumbrances  on  my  es- 
tate are  fully  paid,  and  when  the  net  Income  of  my  estate  shall  have  reached 
the  sum  of  twenty-five  thousand  dollars  ($25,000.00)  per  annum,  my  said  trus- 
tees shall  set  aside  at  least  twenty-five  hundred  dollars  ($2,500.00)  a  year  un- 
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m  the  sum  of  about  fifteen  thousand  dollars  ($15,000.00)  shall  be  accumulated, 
which  sum  they  shalj  expend  In  the  erection  of  a  suitable  fountain  of  artistic 
design  on  the  triangular  parcel  of  ground  between  the  city  hall  and  Michigan 
avenue,  and  Griswold  street  in  the  city  of  Detroit,  or  in  case  that  ground 
shall  not  be  obtainable,  then  on  some  other  suitable  public  ground'  which  my 
trustees  may  select  in  that  vicinity. 

"Seventh.  My  homestead  and  my  household  goods  and  furniture  may  be  oc- 
cupied and  used  by  my  wife  during  her  lifetime  free  of  rent  or  charge,  and 
by  my  daughter  with  her  so  long  as  they  live  together ;  and  after  the  death 
of  my  said  wife  my  said  daughter,  Ivey,  may  occupy  and  use  the  same,  if  not 
sold,  during  her  lifetime  free  of  rent  or  charge ;  and  at  the  death  of  both  my 
said  wife  and  daughter  said  homestead,  if  not  sold,  shall  go  in  fee  simple  to 
the  children  if  any  then  living,  by  lawful  marriage  of  my  said  daughter  Ivey, 
and  to  the  children,  if  any  then  living  of  my  deceased  child,  by  right  of  repre- 
sentation, their  heirs  and  assigns  forever.  I  empower  my  trustees,  however, 
with  the  advice  and  consent  of  my  wife,  if  at  any  time  in  her  lifetime  she 
shall  desire  it  or  after  her  death  with  the  advice  and  consent  of  my  said 
daughter  Ivey,  provided  the  majority  of  my  said  trustees  shall  deem  it  best, 
to  sell  and  convey  my  said  homestead,  in  which  case  the  proceeds  of  such  sale 
shall  fall  into  and  become  a  part  of  the  residuum  of  my  estate. 

"Eighth.  After  all  debts  and  demands  of  every  kind  against  my  estate  are 
fully  settled  and  paid,  said  trustees  shall  pay  one  per  cent,  of  my  annual  net 
4ncome  to  each  of  the  following  institutions  of  the  city  of  Detroit,  viz.,  St. 
Luke's  Hospital,  Harper  Hospital,  Home  of  the  Friendless,  and  the  Woman's 
Hospital  and  Foundlings*  Home,  to  be  used  and  applied  solely  for  purposes 
as  follows,  viz.,  to  fully  defray  the  expenses  so  far  as  the  same  may  go  of  one 
or'more  indigent  and  deserving  persons  as  the  officers  of  said  institutions 
shall  respectively  select;  of  the  remainder  of  the  annual  net  income  of  my 
estate,  if  the  same  shall  be  but  ten  thousand  dollars  ($10,000.00)  or  less,  my 
said  trustees  shall  pay  three-fifths  (3-5)  thereof  in  quarterly  payments  to  my 
said  wife  during  the  term  of  her  life,  and  two-fifths  (2-5)  thereof  in  quarterly 
payments  to  my  said  daughter  during  the  term  of  her  life,  If  the  said  re- 
mainder of  my  annual  net  income  be  over  ten  thousand  dollars  ($10,000.00) 
said  trustees  shall  pay  quarterly  to  my  said  wife  during  her  lifetime  at  the 
rate  of  five  thousand  dollars  ($5,000.00)  per  annum,  and  as  much  more  as  shall 
with  said  five  thousand  dollars  ($5,000.00)  equal  one-third  (1-3)  of  the  net 
yearly  income  of  my  said  estate,  and  pay  quarterly  to  my  said  daughter,  Ivey 
F.  McGraw,  during  her  lifetime  at  the  rate  of  five  thousand  ($5,000.00)  per  an- 
num, and  as  much  more  as  shall  with  said  five  thousand  dollars  ($5,000.00) 
equal  one-third  (1-3)  of  the  net  income  of  my' said  estate,  and  until  the  final 
distribution  of  my  estate  as  hereinafter  provided  shall  continue  the  payments 
of  the  annuities  to  the  said  Elizabeth  Ford,  Mary  Ann  Williams,  and  James 
Henry  Selden,  in  amounts  and  manner  as  above  provided  and  in  the  event  of 
the  death  of  said  Elizabeth  Ford,  the  annuity  payable  to  her  shall  be  paid 
to  her  daughter  Mary  Ford,  if  living,  and  in  the  event  of  the  death  of  said 
Mary  Ann  Williams  the  annuity  payable  to  her  shall  be  paid  in  equal  shares 
to  such  of  her  daughters,  Jane,  Arvilla,  Robie  and  Josephine  as  shall  be  then 
living. 

"The  above  provisions  in  favor  of  my  wife  are  Intended  to  be  in  lieu  of  her 
dower  interest  in  my  estate,  and  are  to  be  received  and  accepted  by  her  in 
lieu  thereof  and  in  full  of  all  her  claims  against  my  said  estate. 

"The  payments  above  provided  to  be  paid  out  of  the  income  of  my  estate 
to  my  said  daughter  Ivey  F.  shall  be  payable  only  to  her  or  her  legally  consti- 
tuted guardian,  and  shall  in  no  event  be  assignable  by  her  and  an  assignment 
by  her  of  any  portion  of  such  income  shall  render  null  and  void  to  that  extent 
the  provision  of  this  will  for  the  payment  thereof  to  her,  and  the  same  as  to 
the  payments  above  provided  to  be  made  to  the  said  James  Henry  Selden. 

"Upon  the  death  of  my  said  wife  said  trustees  out  of  the  gross  income  of 
said  estate  shall  pay  the  expenses  of  her  funeral  and  burial  in  proper  and  fit- 
ting manner  and  of  the  inscription  of  her  name  upon  the  monument  above 
provided  for. 

"Ninth.  I  hereby  direct  that  my  estate  shall  not  be  finally  distributed  untD 
Che  death  of  both  my  said  wife  and  my  said  daughter;   and  in  case  of  the 
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death  of  my  said  daughter  previous  to  the  death  of  my  said  wife,  then  during 
the  remainder  of  the  life  of  my  said  wife  the  annuity  hereinbefore  provided 
for  my  said  daughter  shall  be  divided  among  her  children  if  she  leave  any 
at  her  death,  sha^e  and  share  alike. 

"Tenth.  Upon  the  death  of  both  my  said  wife  and  my  said  daughter,  and 
after  the  payment  of  all  my  said  debts,  my  remaining  estate,  real  and  person- 
al, shall  be  distributed  by  my  said  trustees  as  follows:  The  law  books  and 
library  hereinbefore  mentioned,  with  the  accumulation  thereof  shall  be  turn- 
ed over  to  such  association  or  Incorporation  composed  of  attorneys  at  law  of 
the  city  of  Detroit  as  my  said  trustees  or  their  successors  shall  determine; 
If  such  association  or  incorporation  shall  then  exist,  or  shall  then  organize, 
which  shall  be  willing  to  accept  the  same  and  to  maintain  and  keep  up  said 
library  separate  from  any  other  law  library,  under  and  by  name  of  the  Mc- 
Graw  Library,  for  the  use  and  benefit  of  the  members  of  such  association, 
and  such  other  attorneys  at  law  of  the  said  city  as  they  shall  admit  under 
reasonable  regulations  to  the  privileges  of  such  library,  and  I  hereby  give  and 
confer  upon  my  said  trustees,  and  their  successors  In  office,  at  the  close  of 
said  trust,  full  power  and  authority  in  their  discretion  to  name  and  appoint 
the  beneficiary  to  take  and  receive  this  legacy  and  to  carry  out  its  purposes 
as  above  suggested. 

'*Of  the  residue  of  said  estate  I  give,  devise  and  bequeath  one  per  cent, 
thereof  to  each  of  the  following  institutions  of  the  city  of  Detroit,  viz.,  St 
Luke's  Hospital,  Harper  Hospital,  Home  of  the  Friendless  and  Woman's  Hos- 
pital and  Foundlings'  Home,  and  of  the  remainder  of  said  estate  I  give,  de- 
vise and  bequeath  one-third  (1-3)  thereof  to  the  children  bom  in  lawful  wed- 
lock of  my  said  daughter  Ivey  F.  If  any  who  shall  then  be  living,  in  eq^al 
shares,  the  shares  of  any  deceased  child  going  by  right  of  representation  to 
its  children,  if  any  of  them  living,  and  the  residue  of  my  estate  shall  be  dis- 
tributed as  follows:  One-third  (1-3)  thereof  to  said  Homer  McGraw,  his  heirs 
and  assigns  forever,  and  the  remainder  thereof  shall  be  divided  into  five  equal 
portions,  one  of  which  shall  go  to  said  Elizabeth  Ford,  if  living,  and  if  not 
living  to  her  daughter  Mary  Ford ;  one  to  said  Mary  Ann  Williams,  if  living, 
and  if  not  living  then  in  equal  shares  to  such  of  her  daughters,  Jane,  Arvilla, 
Roble  and  Josephine  as  shall  then  be  living;  one  to  William  McGraw,  son 
of  my  deceased  brother  Richard;  one  to  William  McGraw,  son  of  my  de- 
ceased brother  Miles;  x>ne  to  Maggie  Whipple  and  Corrine  McGraw,  daugh- 
ters of  my  deceased  brother  William,  and  it  is  my.  further  will  that  if  any  of 
the  aforesaid  final  bequests  shall  fail  for  want  of  legatees,  as  above  specified, 
to  take  the  same  at  the  time  of  final  distribution,  such  bequest  or  bequests 
shall  be  divided  among  the  other  legatees  as  above  specified;  who  shall  then 
be  living,  in  the  same  pr(^>ortIons  as  near  as  may  be,  as  hereinbefore  pro- 
vided. 

"Eleventh.  I  desire  that  said  trusteeship  of  my  estate  shall  be  kept  full  and 
I  therefore  authorize  the  survivors  or  survivor  of  my  said  trustees,  in  case 
of  a  vacancy  by  the  death,  incapacity,  removal  or  resignation  of  either  of  their 
number,  to  select  and  appoint  his  successor,  and  from  the  following  persons 
if  they  shall  then  be  living,  William  H.  Brace,  Samuel  R.  Mumford,  and  Reu- 
ben Kempf,  who  shall  be  invested  with  the  same  powers  and  authority  to  act 
in  all  matters  pertaining  to  my  estate  as  the  several  trustees  hereinbefore 
named. 

"Twelfth.  I  hereby  nominate  and  appoint  the  aforesaid  Homer  McGraw, 
Hoyt  Post  and  Charles  E.  Swales  and  the  survivor  or  survivors  of  them  to 
be  the  executors  of  this  my  last  will  and  testament" 

The  first  codicil,  made  August  6,  1802,  was  in  these  words:  •'Whereas  by 
my  aforesaid  will  in  item  first  thereof  I  did  provide  that  my  trustees  named 
therein  should  out  of  the  proceeds  of  sales  therein  provided  for  and  from  the 
income  of  said  estate,  until  all  debts  and  claims  against  my  estate  are  fully 
settled  and  paid,  pay  quarterly  to  my  beloved  wife,  Sarah  I.  McGraw,  at  the 
rate  of  three  thousand  dollars  ($3,000.(X))  per  annum  for  her  support  and  main- 
tenance; now  I  desire  to  Increase  said  amount  to  five  thousand  dollars 
($5,000.00)  per  annum  and  provide  that  my  said  trustee  shall,  out  of  said  pro- 
ceeds of  sales  and  from  said  income,  until  all  debts  and  dalms  against  my 
estate  are  fully  settled  and  paid,  pay  quarterly  to  my  said  wife  at  the  rate  of 
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five  thousand  dollars  ($5,000.00)  Instead  of  three  thousand  dollars  ($3,000.00) 
per  annum  for  her  support  and  maintenance:  and  In  all  other  respects  I 
hereby  ratify  and  confirm  my  said  will  as  above  written." 

The  second  codicil,  made.  August  15,  1896,  was  as  follows:  **\\Tiereas,  by 
paragraph  numbered  seven  of  my  said  will,  it  is  provided  among  other  things 
that  after  the  death  of  my  wife  my  daughter  Ivey  may  occupy  and  use  my 
homestead  and  household  goods,  if  not  sold  during  her  lifetime,  free  of  rent 
or  charge,  find  that  at  the  death  of  both  my  said  wife  and  daughter  said 
homestead,  if  not  sold,  shall  go  to  the  living  children  of  said  daughter  and 
to  the  children,  if  any  then  living,  of  any  deceased  child  by  right  of  represen- 
tation ;  and  whereas  since  making  said  will  I  ha^e  assisted  my  said  daughter 
to  build  her  a  home  ellsewhere.  Now  I  desire  to  provide  that  upon  the  death 
of  my  said  wife  said  homestead  shall  at  once  fall  into  and  become  a  part  of 
the  residuum  of  my  estate  to  be  treated  and  disposed  of  as  is  in  said  will 
provided  for  such  residuum,  and  that  thereafter  the  consent  and  advice  of 
said  daughter  shall  not  be  necessary  to  a  sale  of  said  homestead,  and  in  all 
other  respects  I  hereby  ratify  and  confirm  my  said  will  as  above  written." 

The  present  suit  in  equity  was  institnted  on  the  24th  day  of  August,  1900. 

After  stating  the  relationship  of  the  several  individual  defendants  to  the 
decedent,  and  after  Indicating  the  contentions  of  the  parties,  as  above  quoted 
from  the  twenty-ninth  paragraph  of  the  bill,  it  is  alleged: 

"(30)  That  the  said  Thomas  McOraw  died  leaving  debts  and  liabilities  un- 
paid, which  have  become  and  are  claims  and  liabilities  against  his  estate,  and 
that  the  said  claims  and  liabilities  have  not  yet  all  been  paid,  and  there  is  not 
sufficient  x)er8onal  estate  of  said  estate  to  pay  the  same. 

''(31)  That  immediately  upon  the  appointment  and  qualification  of  said  Ho- 
mer McGraw,  Hoyt  Post,  and  Charles  EL  Swales  as  executors  of  said  last  will 
and  testament,  under  the  provisions  of  section  9354  of  volume  3  of  the  Com- 
piled Laws  of  Michigan  for  the  year  1897,  said  executors  entered  into  posses- 
sion of  said  McGraw  building  and  of  the  lots  upon  which  the  same  is  situated. 

"(32)  That  since  the  death  of  said  Charles  El  Swales  said  Homer  McOraw 
and  Hoyt  Post  have,  in  their  capacity  as  executors  of  said  last  will  and  testa- 
ment, continued  in  possession  of  said  McGraw  building  and  the  lots  upon 
which  the  same  is  situated. 

"(33)  That  said  Hoyt  Post  and  Homer  McGraw  in  their  capacity  as  trustees 
under  said  l^st  will  and  testament  are  not  in  possession  of  said  McGraw 
building  and  the  lots  upon  which  the  same  is  situated  or  any  part  thereof. 

"(34)  That  the  value  of  your  orator's  estate  in  fee  simple  in  an  undivided 
one>thirtieth  part  of  said  McGraw  building  and  the  lots  upon  which  the  same 
is  located,  is  more  than  $2,000. 

"(35)  That  for  the  purpose  of  recovering  possession  of  your  orator's  estate 
In  said  McGraw  building  and  the  lots  upon  which  the  same  is  located,  your 
orator  commenced  an  action  at  law  in  ejectment  on  August  30,  1905,  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Michigan, 
Southern  Division,  against  said  Homer  McGraw  and  Hoyt  Post  as  defend- 
ants. 

"(36)  That  the  defendants  in  said  ejectment  suit.  Homer  McGraw  and  Hoyt 
Post,  claim  to  be  and  are  in  possession  of  said  McGraw  building,  and  the  lots 
upon  which  the  same  is  located,  in  their  capacity  as  executors  of  said  last 
will  and  testament. 

"(37)  That  inasmuch  as  the  debts  and  liabilities  of  the  estate  of  said  Thom- 
as McGraw  are  still  unpaid,  and  there  is  not  personal  estate  amply  sufficient 
for  the  payment  of  the  same,  said  Homer  McGraw  and  Hoyt  Post  are  proper- 
ly in  possession  of  said  McGraw  building  and  the  lots  upon  which  the  same 
is  located,  and  your  orator  can  have  no  relief  and  is  utterly  without  remedy 
In  a  court  of  law. 

"(38)  That  the  defendants  not  only  claim  that  said  Homer  McGraw  and 
Hoyt  Poet,  as  trustees  under  the  last  will  and  testament  of  said  Thomas  Mc- 
Graw, have  a  present  estate  in  said  McGraw  building  and  the  lots  upon  which 
the  same  is  located,  but  also  claim  that  snid  Ivey  McGraw  Serrill  is  the  daugh- 
ter and  one  of  the  heirs  at  law  of  said  T uomas  McGraw,  and  for  these  reasons 
that  your  orator  is  not  an  heir  at  law  of  said  Thomas  McGraw  under  the 
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laws  of  the  state  of  Michigan,  and  has  no  present  Interest  In  said  McGraw 
building  and  the  lots  upon  which  the  same  is  located. 

**(39)  That  by  reason  of  the  claims  aforesaid  your  orator's  estate  In  said 
McG-raw  building  and  the  lots  upon  which  the  same  is  located  is  clouded,  and 
inasmuch  as  none  of  the  defendants  herein  in  the  capacity  in  which  they  are 
made  defendants  are  in  possession  of  said  McGraw  building,  and  the  lots  upon 
which  the  same  is  located,  your  orator  has  no  remedy  in  the  premises  except 
in  equity. 

"(40)  That  the  heirs  at  law  other  than  your  orator  of  said  Thomas  McGraw 
a^e  very  numerous  and  cannot  without  manifest  inconvenience  and  oppressive 
delays  be  all  brought  before  the  court  In  this  suit 

"(41)  That  the  heirs  at  law  of  said  Thomas  McGraw,  other  than  your  orator 
and  the  beneficiaries  under  said  last  will  and  testament  who  have  not  been 
made  defendants  herein,  are  proper  parties  to  the  suit,  but  cannot  be  made 
parties  by  reason  of  some  of  them  being  out.  of  the  Jurisdiction  of  the  court, 
and  some  of  them  being  residents  of  the  state  of  Michigan  and  interested,  if 
at  all  interested,  on  the  same  side  of  the  controversy  as  your  orator,  whereby 
their  joinder  would  oust  the  jurisdiction  of  the  court,  but  said  other  heirs 
at  law  and  beneficiaries  are  not  Indispensable  parties  to  the  suit,  inasmuch  as 
they  are  either  represented  by  the  trustees  aforesaid  or  are  not  affected  there- 
by to  their  prejudice,  and  are  not  interested  In  your  orator's  undivided  estate 
In  the  property  aforesaid." 

The  relief  sought  by  the  bill  is  as  follows: 

"First.  That  the  last  will  and  testament  and  codicils  thereto  of  Thomas 
McGraw,  deceased,  may  be  construed  by  this  honorable  court 

"Second.  That  this  honorable  court  may  by  its  decree  so  construe  the  last 
will  and  testament  and  the  codicils  thereto  of  Thomas  McGraw  as  to  find  that 
the  building  known  as  the  McGraw  building,  and  the  lots  upon  which  the  same 
is  situated  are  not  disposed  of  by  said  last  will  and  testament  and  the  codicils 
thereto,  and  that  your  orator  has  an  estate  in  fee  simple  in  an  undivided  one- 
thirtieth  (1-30)  part  thereof. 

"Third.  That  the  cloud  upon  the  title  of  your  orator  to  an  estate  in  fee  sim- 
ple in  an  undivided  one-thirtieth  part  of  the  McGraw  building  and  the  lots 
upon  which  the  same  is  located,  caused  by  the  claims  of  the  defendants,  may 
be  removed  and  your  orator  decreed  to  have  the  estate  aforesaid,  free,  clear, 
and  unincumbered  by  reason  of  the  claims  aforesaid. 

"Fourth.  And  that  your  orator  may  have  such  further,  other,  or  different 
relief  in  the  premises  as  the  nature  of  the  circumstances  of  the  case  may  re- 
quire." 

There  were  demurrers  to  the  bill  which  make.it  necessary  to  inquli*e  wheth- 
er the  grounds  upon  which  the  plaintiff  claims  relief  can  be  sustained.  The 
case  has  been  argued  and  submitted  to  the  court  upon  these  demurrers. 

Mr.  Justice  Harlan,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court : 

Learned  counsel  referred  to  the  general  rules  which  control  in  the  construc- 
tion of  wills,  and  the  duty  of  the  court  to  give  effect  to  the  intention  of  the 
testator.  There  can  be  no  room  for  dispute  as  to  what  those  rules  are.  Chief 
Justice  Marshall,  in  Finlay  v.  King's  Lessee.  3  Pet.  346,  7  l!  Ed.  701,  said: 
"The  intent  of  the  testator  is  the  cardinal  rule  in  the  construction  of  wills; 
and  if  that  intent  can  be  clearly  perceived  and  is  not  contrary  to  some  positive 
rule  of  law,  it  must  prevail ;  although  in  giving  effect  to  it  some  words  should 
be  rejected  or  so  restrained  in  their  application  as  to  materially  change  the^ 
literal  meaning  of  the  particular  sentence."  Such  is  the  recognized  rule  in" 
Michigan ;  for,  in  Eyer  v.  Beck,  70  Mich.  ISO,  38  N.  W.  20,  the  Supreme  Court 
of  this  state,  speaking  by  Mr.  Justice  Campbell,  said  that  the  cardinal  prin- 
ciple of  interpretation  of  wills  was  to  carry  out  the  intention  of  the  testator, 
if  it  is  lawful,  and  if  it  can  be  discovered.  The  principle  is  more  fully  ex- 
pressed in  Foster  v.  Stevens'  Ex'r,  146  Mich.  131,  109  N.  W.  265,  where  the 
court  said:  "In  the  construction  of  a  will  the  first  duty  of  a  court  is  to  as- 
certain the  intention  of  the  testator.  Such  intention  Is  to  be  ascertained  from 
the  whole  will  interpreted  with  reference  to  the  obvious  or  manifest  object  of 
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the  testator.  All  parts  of  the  instrmnent  must  be  construed  In  relation  to 
each  other  so  as  to  give  meaning  and  eflfect  to  every  clause  and  phrase  and, 
if  possible,  from  one  consistent  whole,  every  word  receiving  its  natural  and 
appropriate  meaning."  Cummings  v.  Corey,  58  Mich.  494,  25  N.  W.  481 ;  Rock 
River  Paper  Mill  Co.  v.  Fisk,  47  Mich.  212,  10  N.  W.  344.  All  the  authoriUes 
agree  that  in  ascertaining  the  intention  of  the  testator  all  the  provisions  of 
his  will  should  be  examined,  so  as  to  ascertain  his  general  purpose,  and  un- 
less the  plain  import  of  ^the  words  demands  otherwise  they  should  be  so  con- 
strued as  to  be  consistent,  each  one  with  all  the  .others  and  not  in  violation  of 
law,  statutory  or  general. 

Again,  it  is  well  settled,  as  said  in  Given  v.  Hilton,  95  U.  S.  591,  594,<  24  L. 
Ed.  458,  that  "no  presumption  of  an  intent  to  die  intestate  as  to  any  part  of 
his  property  is  allowable  when  the  words  of  a  testator's  will  may  fairly  carry 
the  whole  (Stehman,  etc.,  v.  Stehman,  1  Watta  [Pa.]  466),"  and  that  "the  law 
prefers  a  construction  which  will  prevent  a  partial  Intestacy  to  one  that  will 
permit  it,  if  such  a  construction  may  reasonably  be  given  (Vernon  v.  Vernon. 
53  N.  Y.  351)."  Regarding  substance  rather  than  form,  the  Supreme  Court 
of  Michigan  has  said  that  "all  intendments  must  be  made  to  prevent  a  partial 
intestacy."  Toms  v.  Williams,  41  Mich.  552,  2  N.  W.  814.  See,  also,  Bailey  v. 
Bailey,  JS  Mich.  185. 

The  present  suit,  as  we  have  seen,  proceeds  upon  the  ground,  primarily, 
that  the  McGraw  building  and  the  lots  appurtenant  thereto  were  not  effectively 
disposed  of  by  the  will  of  Thomas  McGraw,  and  as  to  that  property  it  must 
be  taken  that  he  died  intestate,  in  which  event  the  complainant  Aas  an  estate 
in  fee  in  an  undivided  one-thirtieth  part  thereof.  Certain  it  is  that  the  tes- 
tator did  not  intend  to  die  intestate  as  to  the  McGraw  building  and  the  lots  on 
which  it  is  situated.  In  reference  to  that  particular  property,  his  purpose  evi- 
dently was  that  after  the  death  of  the  wife  and  daughter  it  should  pass  from 
the  trustees  to  an  association  or  incorporated  body,  to  be  selected  by  them, 
which  should  maintain  and  keep  up  the  law  library  in  it  for  the  use  of  at- 
torneys in  Detroit.  We  find  it  impossible  to  reach  any  other  conclusion.  In 
the  first  item  of  the  will  the  testator  gives,  devises  and  bequeaths,  to  certain 
named  parties  and  their  survivors  or  survivor  and  successors,  "all"  his  prop- 
erty, real,  personal  and  mixed,  "wherever  the  same  may  be  situated,"  in  trust 
for  certain  uses  and  purposes,  and  subject  to  certain  conditions;  and  they 
were  directed  to  take  possession  "of  all  of  said  estate,"  have  the  control,  care, 
and  management  thereof,  with  full  power  and  authority,  at  their  discretion, 
to  sell,  dispose  of,  and  convey  in  fee  simple  "any  and  all  of  said  estate,"  ex- 
cepting the  McGraw  building  and  the  lots  on  which  that  building  was  situated, 
and  except,  also,  the  testator's  homestead,  household  goods,  and  furniture. 
But  of  the  proceeds  of  such  sales  and  the  income  of  the  estate  the  trustees 
were  directed,  until  all  debts  and  claims  against  the  estate  were  fully  settled, 
to  pay  certain  amounts  quarterly  to  the  testator's  wife  and  daughter,  and  also 
certain  amounts  to  his  sisters  and  a  stepson  if  they  survived  him;  also,  to 
expend  a  specified  sum  per  annum  in  the  purchase  of  law  books  for  the  library 
in  the  McGraw  building,  pay  the  rent  Of  a  church  pew,  and  the  taxes  and  cost 
of  keeping  in  repair  the  homestead  and  the  McGraw  building. 

Then,  in  the  seventh  item  of  the  will,  the  testator  empowered  the  trustees. 
In  certain  contingencies,  during  the  lifetime  of  his  wife,  or  after  her  death, 
with  the  consent  of  the  daughter,  to  sell  and  convey  the  homestead,  in  which 
case  the  proceeds  were  to  fall  into  and  become  part  of  the  residuum  of  the 
estate,  ^ther  parts  of  the  will  bearing  more  or  less  on  the  particular  point 
now  under  consideration  are  items  9  and  10,  by  one  of  which  the  testator  di- 
rected that  his  estate  should  not  be  finally  distributed  until  the  death  of  his 
wife  and  daughter,  and  by  the  other  that  upon  the  death  of  the  wife  and 
daughter,  and  after  the  payment  of  all  debts,  the  testator's  remaining  estate, 
real  and  personal,  should  be  distributed  in  a  prescribed  mode.  The  tenth  item 
of  the  will  then  gives,  devises,  and  bequeaths  the  "residue"  and  "remainder"' 
of  the  estate  in  certain  proportions  to  specified  persons  and  corporations. 

These  provisions,  in  connection  with  others  in  the  will,  leave  no  doubt  in 
our  minds  that  the  testator  intended  to  dispose  of  his  entire  estate,  and  not 
to  die  intestate  as  to  any  part  of  it 
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But  the  plaintiff  contends  that  the  will  makes  a  disposition  of  the  McGraw 
building  which  Is  void  under  the  statutes  of  Michigan*  The  statutes  here  re- 
ferred to  (Comp.  Laws)  are  as  follows:. 

**(8796)  Sec.  14.  Every  future  estate  shall  be  void  In  Its  creation,  which  shall 
suspend  the  absolute  power  of  alienation  for  a  longer  period  than  is  prescribed 
In  this  chapter ;  such  power  of  alienation  is  suspended  when  there  are  no  per- 
sons in  being,  by  whom  an  absolute  fee  in  possession  can  be  conveyed. 

"(8797)  Sec.  15.  The  absolute  power  of  alienation  shall  not  be  sue^pended  by 
any  limitation  or  condition  whatever,  for  a  longer  period  than  during  the  con- 
tinuance of  two  lives  in  being  at  the  creation  of  the  estate,  except  in  the  single 
case  mentioned  in  the  next  section.'' 

The  exception  in  the  latter  section  Is  of  no  relevancy  here. 

The  general  contention  of  the  plaintiff  Is  that  the  provisions  of  the  will 
amount  to  a  prohibition,  expressed  or  implied,  of  the  "alienation"  of  the  Mc- 
Graw building  during  a  i)erlod  of  time  not  based  on  lives  in  being  at  the  date 
of  the  creation  of  the  estate.  And  that  contention  rests  principally  on  those 
clauses  directing  that  the  estate  shall  not  be  finally  distributed  except  upon 
the  death  of  both  the  wife  and  daughter,  and  after  the  payment  of  the  tes- 
tator's debts.  Items  9  and  10.  Thus,  it  is  argued,  the  alienation  of  that  estate 
is  suspended  not  only  during  the  lives  of  the  wife  and  daughter,  but  must 
await  the  payment  of  debts  which  might  not  occur  until  long  after  the  death 
of  the  wife  and  daughter.  We  cannot  accept  that  view.  If  the  testator  had 
given  no  specific  direction  for  the  payment  of  debts,  his  estate  would  still 
have  been  charged  with  such  debts ;  for  the  statutes  of  Michigan  provide  that 
"all  the  estate  of  the  testator,  real  and  personal,  shall  be  liable  to  be  disposed 
of  for  the  payment  of  his  debts,  and  the  expense  of  administering  his  estate." 
8  Ck>mp.  Laws  Mich.  §  9289.  The  existence,  under  the  statute,  of  a  lien  for 
creditors  upon  the  estate  of  deceased  persons  is  well  established  by  Judicial 
decisions.  Lafferty  v.  People's  Savings  Bank,  76  Mich.  35,  51,  43  N.  W.  34, 
and  authorities  there  cited.  The  direction,  therefore,  in  the  will  not  to  finally 
^•distribute"  the  estate  until  the  debts  were  paid,  should  be  Interpreted  to 
mean  nothing  more  than  what  the  law  required  as  to  payment  of  debts.  We 
cannot  agree  that  the  will  created  a  separate,  specific,  independent  trust  for 
the  payment  of  debts  to  continue,  if  necessary,  beyond  the  lives  of  the  wife  and 
daughter.  If  the  will  were  so  construed,  there  would  be  some  ground  to  con- 
tend, as  to  the  McGraw  building  and  lots,  that  the  power  of  "alienation"  had 
been  suspended  beyond  the  term  of  two  lives  in  being  at  the  date  of  the  crea- 
tion of  the  estate.  State  v.  Holmes,  115  Mich.  456,  73  N.  W.  548;  Gasgrain  v. 
Hammond,  134  Mich.  419,  96  N.  W.  510,  104  Am.  St  Rep.  610.  But  we  do  not 
so  construe  the  will.  In  effect  it  provided  that  the  estate  created  was  to  be 
enjoyed  after  the  death  of  the  wife  and  daughter,  subject  to  the  payment  of 
any  debts  legally  chargeable  upon  it  That  is,  the  words  "after  the  payment 
of  all  my  said  debts"  should  be  held  tb  mean  nothing  more  than  if  the  testator 
had  said,  in  terms,  that  the  property  devised  could  be  enjoyed  by  the  beneficiary 
after  the  death  of  the  wife  and  daughter,  "subject  to  the  payment  of  all  my 
said  debts."  We  accept  that  view.  Sound  reason,  we  think,  supports  this 
view,  and  it  is  sustained  by  many  authorities.    We  will  refer  to  some  of  them. 

A  leading  case  is  that  of  Jones  v.  Habersham,  107  U.  S.  174,  176,  2  Sup.  Ct. 
336,  27  L.  Ed.  401.  It  was  sought  by  the  plaintiffs  in  that  case  to  have  certain 
devises  and  bequests  in  a  will  'adjudged  to  be  void,  and  a  resulting  trust  de- 
clared in  their  favor.  The  first  question  considered  related  to  the  following 
clause  of  the  will:  "Twenty-Second.  It  Is  my  wish,  and  I  hereby  so  direct 
that  none  of  the  legacies,  bequests,  and  devises  in  any  of  the  clauses  of  this 
my  will  shall  be  executed  or  take  effect  until  the  building  and  other  improve- 
ments on  the  lot  on  the  corner  of  Gaston  and  Whittaker  streets,  and  known  as 
the  Hodgson  Memorial  Hall,  which  I  have  conveyed  in  trust  to  the  Georgia 
Historical  Society,  shall  be  completed  and  entirely  paid  for  out  of  my  estate." 
The  contention  was  that  all  the  devises  and  bequests  were  within  the  rule 
against  perpetuities  by  which  every  devise  or  bequest  is  void,  which  may 
by  possibility  not  take  effect  within  a  life  or  lives  in  b^lng  and  21  years 
afterwards.  The  court  said:  "The  bill,  which  was  filed  nearly  four  years 
after  the  death  of  the  testatrix,  alleges,  and  the  demurrer  admits,  that  the 
building  and  otheu  improvements  referred  to  were  in  course  of  construction  at 
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the  time  of  her  death,  but  were  not  completed  until  many  months  thereafter, 
but  whether  they  were  yet  entirely  paid  for  the  plaintiffs  were  not  certainly 
informed,  and  that,  if  not  paid  for,  It  was  the  only  debt  known  to  them,  now 
existing  against  the  estate.  Reading  the  twenty-second  clause  in  connection 
with  the  other  parts  of  the  will,  and  In  the  light  of  the  attending  facts,  it  is 
quite  clear  that  the  words  'take  effect*  are  used  by  the  testatrix  as  synonymous 
with  or  equivalent  to  the  word  'executed,*  with  which  they  are  coupled,  and 
not  as  signifying  that  the  devises  and  bequests  shall  not  vest  Immediately,  but 
only  that  they  shall  not  be  paid  or  carried  out  until  the  debt  contracted  by  the 
testatrix  for  the  construction  of  the  Hodgson  Memorial  Hall  shall  have  been 
paid  out  of  her  estate.  Each  devise  and  bequest  Is  present  and  immediate  in 
form,  introduced  by  the  words  *I  give,  devise,  and  b«queath.*  The  bill  shows 
that  the  building  and  improvements  referred  to  were,  at  the  time  of  the  death 
of  the  testatrix,  in  the  course  of  construction,  and  so  far  advanced  that  they 
were  actually  completed  .within  some  months  afterwards,  so  that  the  probable 
cost  must  have  been  capable  of  estimation  at  the  time  of  the  making  of  the 
will.  The  twenty-second  clause  Is  but  a  declaration  of  what  the  law  would 
require,  that  the  debt  of  the  testatrix  for  the  construction  of  the  memorial 
hall  must  be  first  paid  out  of  her  estate  before  her  devisees  and  legatees  re- 
ceive any  benefit  therefrom." 

In  Treadwell  v.  Cordis,  5  Gray  (Mass.)  341,  we  have  the  case  of  a  will  which 
made  certain  bequests  and  lepracles,  and  provided,  "and  the  rest,  residue  and 
remainder  of  the  testator's  estate,  real,  persona!  and  mixed,  not  before  dis- 
posed of,  after  payment  of  my  Just  debts,  funeral  charges  and  charges  of  set- 
tling my  estate,  as  well  as  the  charges  of  my  executors,  ♦  •  •  i  give,  de- 
vise and  bequeath  to  my  executors"  in  trust,  etc.  The  Supreme  Judicial  Court 
of  Massachusetts  said:  "The  first  and  principal  question  upon  the  construction 
of  this  will  is:  How  is  this  residue 'to  be  formed  and  ascertained,  of  what  it 
shall  consist,  and  in  reference  to  what  time  It  shall  be  considered  to  be  made? 
(1)  As  to  the  first  branch  of  this  question,  it  appears  to  us  that  this  'residue* 
is  to  consist  of  the  whole  of  the  real  and  personal  property  which  the  testator 
leaves,  subject  to  certain  deductions,  to  be  made  by  operation  of  law,  or  by 
direction  of  the  testator.  The  executors  are  to  administer  the  estate  accord- 
ing to  law,  and  for  that  purpose  the  first  charge  upon  the  property  In  their 
hands  is  for  the  payment  of  debts  and  charges  on  the  estate ;  and  to  this  they 
are  liable  whether  the  testbtor  so  directs  or  not.  But  in  the  present  case  he 
does  direct  that  all  debts  and  charges  shall  be  deducted.  There  is  also  to  be 
deducted  that  part  of  his  estate  'otherwise  disposed  of*  by  the  same  will. 
*  *  *  (3)  The  next  material  question  is,  at  what  time  this  residue  must  be 
deemed  to  be  formed  and  established;  and,  though  this  has  been  already  al- 
luded to.  It  may  be  proper  to  add  something  further.  We  are  of  the  opinion 
that  this  residue  must  be  considered  as  formed  at  the  time  of  the  decease  of 
the  testator.  He  gives  this  residue,  both  of  the  real  and  personal  estate,  to 
the  executors — ^the  real  estate  in  fee,  the  personal  not  subject  to  any  condi- 
tion precedent — so  that  the  whole  property  vests  In  them  by  relation  from  the 
time  of  the  decease  of  the  testator,  subject,  of  course,  to  charges  upon  it  created 
by  law,  and  others  imposed  by  the  will.  The  real  estate  Is  upon  trust,  to  pay 
the  net  amount  of  the  rents  and  profits  'as  soon  as  received* ;  the  personal 
upon  trust,  to  pay  all  the  dividends  and  Income  subject  to  charges  'as  fast  as 
they  shall  be  received.*  Now,  as  owners  of  the  real  and  personal  estate  by  the 
bequests,  they  are  entitled  to  receive,  and  must  actually  receive,  rents,  divi- 
dends, and  income ;  and  they  become  accountable  for  such  income  to  those  en- 
titled to  it,  from  the  decease  of  the  testator.  It  is  no  objection  to  this  view, 
we  think,  that  the  testator  uses  the  term  'the  residue  of  my  estate,  after  the 
payment  of  my  Just  debts.*  The  term  'after*  does  not  alwajrs  designate  the 
time  at  which  one  thing  is  to  be  done  In  reference  to  something  else;  but  It 
expresses  the  relative  priority  and  subordination  of  one  claim  to  another  in 
matter  of  right  So  we  think  It  does  here ;  the  residue  is  to  be  formed  subject 
to  the  payment  of  debts  and  charges,  although  they  may  be  actually  paid 
afterwards.  And  so  of  all  other  receipts  and  payments  to  be  taken  into  con- 
sideration, as  ascertaining  the  'residue* ;  they  cannot  be  made  at  the  time  of . 
the  decease ;  some  time  must  be  required  to  prove  the  will,  and  do  many  other 
things;  but  they  may  be  charged  and  credited  as  of  that  time,  and  so  by  an 
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easy  computation  show  the  residue  ascertained  as  of  that  time,  for  the  pur- 
pose of  adjusting  the  relative  rights  of  those  entitled  to  the  Income,  and  those 
entitled  to  a  distribution  of  the  capital." 

In  Haug  V.  Schumacher,  166  N.  Y.  506,  60  N.  E.  2*5,  the  words  in  a  will 
which  were  construed,  "immediately  after  the  death  of  my  said  wife  and  the 
death  of  my  said  two  sons  *  *  *  I  give,  devise,  and  bequeath  all  of  my  es- 
tate, real  and  personal,"  to  grandchildren,  were  held  to  create  future  estate 
that  vested  at  the  time  of  the  testator's  death  in  the  grandchildren  In  being 
at  that  time.  The  court  quoted  from  the  previous  case  of  Corse  v.  Chapman, 
153  N.  Y.  466,  47  N.  E.  812,  the  following  words:  "It  Is  a  well-settled  principle 
of  construction  that  the  law  favors  the  vesting  of  estates,  and  that  the  words 
*from*  and  *after,'  or  like  expressions,  as  relating  to  the  termination  of  the 
life  estate,  do  not  postpone  the  vesting  of  the  estates  in  remainder  until  the 
death  of  the  life  tenant,  but  rather  refer  to  the  period  when  the  remaindermen 
would  become  entitled  to  the  estates  in  possession."    . 

In  Lamb  v.  Lamb,  11  Pick.  (Mass.)  378,  the  court  construing  the  words,  "It 
is  my  will  that  after  settling  my  estate  my  wife  have  the  Interest  of  the  re- 
mainder of  my  personal  estate,"  said:  "  'After  settling  my  estate'  seems  equiv- 
alent to  subject  to  the  settlement.  The  word  *after'  does  not  always  nor  nec- 
essarily refer  to  time,  but  to  order  in  point  of  right  or  enjoyment" 
.  We  deem  it  unnecessary  to  make  crther  citations  of  authorities,  and  hold: 
(1)  That  the  will  of  the  testator  did  not  create  a  distinct  trust  for  the  payment 
of  his  debts,  which  should  continue  beyond  the  lives  of  the  wife  and  daughter, 
and  until  such  debts  were  actually  paid.  (2)  That  the  will  did  not,  In  viola- 
tion of  the  statute  of  Michigan,  suspend  the  power  of  alienation  beyond  the 
continuance  of  two  lives  In  being.  (3)  That  the  testator  did  not  die  intestate 
as  to  the  McGraw  building  and  the  lots  upon  which  It  is  located.  (4)  That 
the  grounds  upon  which  the  plaintiff  seeks  to  establish  an  Interest  in  the  Mcs 
Graw  building  and  the  lots  on  which  it  is  situated  cannot  be  upheld. 

These  conclusions  render  it  unnecessary  to  consider  other  questions  dis- 
cussed by  counsel. 

The  demurrers  must  be  sustained,  and  the  bill  dismissed. 

It  is  so  ordered. 

Henry  B.  Graves,  fof  appellant. 

Orla  B.  Taylor,  for  appellee  Ivey  McGraw  Serrill. 

James  Oxtoby  and  Hoyt  Post,  for  trustees. 

Before  LURTON,  SEVER'ENS,  and  WARRINGTON,  Circuit 
Judges. 

PER  CURIAM.  Bill  to  remove  a  cloud  cast  upon  the  title  to  cer- 
tain property  to  which  complainant  claims  title  as  heir  at  law  as  not 
validly  claimed  under  the  will  of  Thos.  McGraw,  though  claimed 
thereunder  by  some  of  the  defendants.  The  cause  came  on  to  be 
heard  upon  demurrers  to  the  bill,  which  were  sustained,  and  the  bill 
dismissed  by  the  court  below. 

This  court  upon  full  consideration  sees  no  error  in  the  decree  below, 
and  is  content  to  affirm  upon  the  opinion  of  Circuit  Justice  Harlan, 
who  heard  the  case  below  in  connection  with  District  Judge  Swan. 

Judge  LURTON  participated  in  the  hearing  and  decision  of  this 
case,  while  a  member  of  this  court 
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HARRISON  V.  PHILADEIJ?niA  CONTRIBUTIONSHIP  FOR  THE  INSU- 
RANCE OF  HOUSES  FROM  LOSS  BY  FIRRf 

(Circuit  Court  of  Appeals,  Third  arcuit    February  12,  1910.) 

No.  67. 

INSXTBANCE   (|  55*) — MUTUAL   COMPAKISfr— ME1CBEBS->RI0HT  TO   QUESTIOW   VA« 
LIDITT  OP  PHE-EXISriNG   By-LaW8. 

The  holder  of  a  policy  of  insurance  containing  a  provision  giving  the 
company  the  right  to  cancel  it  on  certain  terms  in  accordance  with  the 
deed  of  settlement  constituting  the  fundamental  law  of  the  company  when 
it  was  issued  cannot  defeat  such  right  on  the  ground  that  a  prior  amend- 
ment of  the  deed  of  settlement  by  which  such  provision  was  incorporated 
was  ultra  vires. 

[Ed.  Note.r-For  other  cases,  see  Insurance,  Cent  IMg.  |  69;  Dec.  Dig. 
155.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Suit  in  equity  by  S.  Graeme  Harrison  against  the  Philadelphia  Con- 
tributionship  for  the  Insurance  of  Houses  from  Loss  by  Fire,  Decree 
for  defendant,  and  complainant  appeals.    Affirmed 

For  opinion  below,  see  171  Fed.  178. 

R.  Mason  Lisle,  for  appellant. 

W.  W.  Montgomery  and  John  G.  Johnson,  for  appellee. 

Before  GRAY,  BUFFINGTON,  and  LANNING,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  This  case  is  interesting  historical- 
ly, from  the  fact  that  it  concerns  the  first  organization  in  3iis  country 
to  insure  property;  but  the  facts  and  legal  questions  involved  in  its 
disposition  are  few  and  simple.  The  bill  is  by  a  member  and  policy 
holder  to  prevent  the  company  from  enforcing  discontinuance  of  a 
policy  of  insurance  on  his  property,  unless  he  pays  hereafter  an  in- 
creased premium.  On  final  hearing  the  court  below,  in  an  opinion 
reported  at  171  Fed.  178,  dismissed  the  bill,  whereupon  complainant 
appealed. 

The  company  was  formed  in  March,  1752,  by  a  deed  of  settlement 
which  constituted  the  subscribers  members  thereof,  stipulated  for  their 
sharing  the  profits  and  loss  "for  and  during  the  respective  terms  in 
his  or  their  respective  policies,"  and  providing  insurance  for  their 
property  as  follows : 

"Eivery  person  insuring  shall  depcNSite  in  the  Hands  of  the  Treasurer,  as  a 
Pledge  for  the  Performance  of  his  Covenants  a  certain  Sum  for  every  One 
Hundred  Pounds  Insured,  according  to  the  greater  or  less  Hazard  of  the 
Building  on  which  the  same  is  Insured,  agreeable  to  the  Table  hereto  an- 
nexed. Which  Deposlte  Money  shall  be  returned  to  the  person  or  Persons  so 
depositing  it,  his,  her  or  their  Executors,  Administrators  or  Assigns,  at  the 
Expiration  of  His,  Her  or  Their  Respective  Policies,  together  with  a  propor- 
tionable ipivldend  of  the  Profits  in  the  meantime,  after  Deduction  of  Losses 
and  incident  Charges  only." 

•For  oth«r  casM  m«  sam«  topic  A  S  mcjmbbb  in  Dec.  A  Am.  Dlgi.  1907  to  dato,  A  Rop*r  Indexw 

f  Rehearing  denied. 
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In  1836  the  deed  of  settlement  was  further  changed  by  this  provi- 
sion: 

"Every  policy  hereafter  to  be  Issued  by  this  Society  shall  be  made  to  con- 
tinue In  force  for  an  unlimited  period.  ♦  ♦  ♦  And  It  shall  moreover  be 
lawful  for  this  Society,  upon  giving  thirty  days*  notice,  to  cancel  the  policy, 
returning  the  deposit  money  upon  a  surrender  of  the  policy.  It  shall  also  be 
lawful  for  the  insured,  on  giving  five  dajrs*  notice  and  surrendering  the  policy 
to  withdraw  the  deposit  money,  allowing  a  reduction  of  five  per  centum 
thereon." 

The  relation  between  the  complainant  and  the  company  is  contract- 
ual, and  originated  in  1866,  when  his  ancestor  deposited  $225  with  the 
company  and  received  its  policy,  dated  June  3d  of  that  year,  for  $4,- 
600  on  his  property,  and  on  Februarjr  27,  1871,  another  policy  on  other 
property  for  $7,500,  he  having  deposited  $490  therefor.  Such  policies 
provided  that  they  were  made  "on  the  terms,  conditions,  and  provi- 
sions in  the  said  deed  of  settlement  and  in  this  policy  contained  or  re- 
ferred to."  They  contained  the  provision  cited  above,  as  amended 
in  1836.  The  insurance  contracts  continued  undisturbed  until  Septem- 
ber 20,  1907,  when  respondent  notified  complainant,  who  had  succeed- 
ed to  the  rights  and  liabilities  of  his  ancestor,  of  its  intention  to  re- 
turn his  deposits  and  cancel  the  policies  within  30  days,  unless  he 
would  accept  a  partial  reduction  of  the  risk  and  an  increase  in  the 
rate,  with  the  return  of  a  proportionate  part  of  the  deposit.  No  ques- 
tion of  good  faith  is  involved  or  that  the  action  of  the  company  is  not 
justified  by  judicious  insurance  practice.  The  complainant  refuses 
to  modify  his  policies  so  as  to  permit  them  to  remain  in  force,  and  by 
this  bill  seeks  to  enjoin  Uieir  cancellation  and  the  return  of  his  an- 
cestor's deposits. 

His  contention  is  that  his  deposits  constitute  ^/sTi  part  of  the  de- 
posits in  the  company,  that  he  is  equitably  interested  in  the  assets  in 
a  similar  proportion,  and  that  a  return  thereof  and  cancellation  of  the 
policies  would  deprive  him  of  the  right  to  participate  in-  assets  and 
profits.  To  sustain  this  contention  the  plaintiff  contends  that  the  al- 
terations of  1836  and  other  precedent  actions  of  the  company  were 
ultra  vires,  illegal,  and  void.  With  that  question  this  court  has  noth- 
ing to  do;  but,  assuming  for  present  purposes  such  provisions  were 
open  to  such  challenge  by  a  proper  party,  those  questions  do  not  con- 
cern the  complainant.  His  ancestor's  connection  with  this  company 
rests  on  the  contract  he  made  with  it  in  1856,  and  with  the  stipulations 
in  that  contract  in  his  favor  he  must  accept  the  stipulations  his  an- 
cestor made  in  favor  of  the  company.  While  that  contract  provided 
for  the  creation  of  rights  to  him,  it  likewise  provided  for  the  termina- 
tion of  those  rights.  His  position  is  not  unlike  that  of  a  tenant  un- 
der lease,  who,  so  long  as  that  relation  exists,  is  denied  the  privilege 
of  contesting  the  title  of  him  who  created  the  tenure.  Western  Un- 
ion Telegraph  Co.  v.  Pennsylvania  R.  R.  Co.  (C.  C.)  120  Fed.  362. 
In  other  words,  standing  on  the  insurance  contract,  to  establish  a 
right  to  relief,  he  must  accept  such  relief  only  as  is  warranted  by  en- 
forcing all  the  provisions  of  the  contract.  To  sustain  this  'bill,  and 
prevent  the  company  from  in  good  faith  forfeiting  these  policies  in 
accordance  with  their  stipulated  provisions,  would  be  to  use  the  pow- 
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ers  of  a  court  of  equity  to  aid  in  the  violation,  rather  than  the  en* 
forcement,  of  contracts. 
The  decree  of  the  court  below  is  affirmed. 


GREAT  WESTERN  MFG.  CX>.  T.  ADAMS. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    February  28,  1010.) 

No.  3,095. 

1.  Bquitt  (%  8*) — Grounds  for  Relief— Relief  Against  Neoligence. 

Courts  of  equity  will  not  relieve  parties  when  their  condition  is  attrib- 
utable to  a  failure  to  exercise  ordinary  care  for  their  own  protection. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  I  16;  Dec.  Dig.  §3.*] 

2.  Reformation  of  iNffFRimBNTS  (|  16*) — Right  to   Reformation— Negli- 

gence. 

Oomplalnant  executed  a  deed  for  leasehold  property  which  it  held  un- 
der a  long  term  lease  containing  a  provision  for  a  reversion  to  the  lessor 
for  breach  of  a  condition  subsequent.  Its  deed  contained  a  covenant  of 
warranty  which  did  not  except  such  right  of  reversion  and  such  right 
having  been  exercised  it  was  sued  on  in  its  covenant  by  its  grantee.  Its 
attention  had  been  particularly  drawn  to  the  omission,  and  it  executed 
the  deed  only  after  verbal  assurance  from  its  agent  contrary  to  the  plain 
terms  of  its  covenant  Held,  that  if  the  deed  did  not  express  its  true  in- 
tent it  was  due  to  its  own  fault  or  negligence,  and  that  it  was  not  enti- 
tled to  a  reformation  of  the  same  in  equity  on  the  ground  of  either  mis- 
take, fraud,  or  accident. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent 
Dig.  168;  Dec.  Dig.  §  16.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

In  Equity.  Suit  by  the  Great  Western  Manufacturing  Company 
against  W.  W.  Adams.  Decree  for  defendant,  and  complainant  ap- 
peals.   Affirmed. 

James  A.  Reed  (W.  W.  Hooper  and  John  H.  Atwood,  on  the  brief), 
for  appellant. 
H.  C.  Mechen,  for  appellee. 

Before  SANBORN  and  ADAMS,  Circuit  Judges,  and  McPHER- 
SON,  District  Judge. 

ADAMS,  Circuit  Judge.  This  was  a  bill  to  enjoin  an  action  at  law 
and  reform  a  deed.  Relief  was  denied  in  the  Circuit  Court,  and  com- 
plainant appealed.  The  facts  are  these :  On  April  30,  1898,  the  com- 
plainant, the  Great  Western  Manufacturing  Company,  executed  a 
deed  conveying  to  defendant  Adams  a  leasehold  term  in  and  to  a  lot 
of  ground  in  the  town  of  Ozark,  Ark.  Before  the  execution  of  that 
deed  the  lot  had  been  leased  by  the  town,  its  owner,  to  the  Ozark  Can- 
ning Company  for  the  term  of  99  years.  That  company  subsequently 
reconveyed  it  to  its  owner,  and  the  town  again  leased  it  for  practically 
the  unexpired  term  of  the  Canning  Company  lease  to  W.  S.  Schultz 
,and  J.  T.  Jones,  from  whom  the  Manufacturing  Company  deraigns 

^or  other  casei  mm  sama  topic  A  S  mumbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indezee 
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title.  The  last-mentioned  lease  contained  a  condition  subsequent  that 
the  lessees  should  maintain  upon  the  demised  premises  during  the  en- 
tire term  of  the  lease  a  rollei*  flouring  mill  of  a  specified  capacity,  and, 
as  security  for  the  performance  of  that  condition,  a  provision  for  a 
reverter  to  the  town  in  case  of  its  breach  was  inserted. 

The  lease  having  been  first  made  to  the  Canning  Company  was, 
even  after  the  second  lease  had  been  given  to  Schultz  and  Jones,  col- 
loquially referred  to  as  the  "Canning  Company  lease."  In  the  convey- 
ance to  Adams  made  by  the  Manufacturing  Company  there  was  a  gen-, 
eral  warranty  of  title  with  a  saving  clause  as  follows : 

"Saving  and  excepting  only  the  right  of  reversion  after  the  expiration  of 
said  lease  of  ninety-nine  years  and  the  vendor's  lien  herein  reserved." 

The  "said  lease"  there  referred  to  was  in  the  fore  part  of  the  deed 
described  as  the  99-year  lease  under  which  the  Canning  Company  had 
occupied  the  premises.  Adams,  who  held  by  mesne  conveyances 
through  the  Manufacturing  Company,  under  the  Schultz  and  Jones 
lease,  was  ousted  by  the  town  for  breach  of  the  condition  requiring 
the  maintenance  of  the  flouring  mill  and  sued  his  grantor,  the  Manu- 
facturing Company,  on  its  covenant  of  warranty  for  damages.  In 
the  trial  of  that  action  the  defendant  was  confronted  with  the  fact 
that  the  saving  clause  in  its  covenant  of  warranty  did  not  except  the 
right  of  reversion  reserved  in  the  Schultz  and  Jones  lease.  There- 
upon this  suit  was  instituted  by  it  to  stay  further  prosecution  of  the 
action  at  law  and  reform  the  deed  so  as  to  make  it  except  from  the 
warranty  the  right  of  reversion  contained  in  the  last-mentioned  lease, 
on  the  alleged  ground  that  the  language  of  the  saving  clause  was  a 
mistake  and  did  not  express  the  intention  of  the  parties. 

No  right  of  reversion  was  reserved  in  the  Canning  Company  lease 
and  the  exception  of  that  supposed  right  from  the  operation  of  the 
warranty  in  the  Adams  deed  was  meaningless.  There  was  no  right 
of  reversion  except  that  specified  in  the  Schultz  and  Jones  lease  to 
which  the  saving  clause  could  by  any  possibility  apply.  The  parties 
to  the  Adams  deed,  therefore,  must  have  intended  to  except  from  the 
covenant  of  warranty  the  right  of  reversion  reserved  in  the  last-men- 
tioned lease.  The  failure  of  the  scrivener  to  accurately  express  the 
true  intent  of  the  parties  undoubtedly  arose  from  the  commonly  ac- 
cepted colloquial  name  given  to  the  lot  which  was  the  subject  of  the 
donveyance.  We  reformed  a  contract  in  the  case  of  Assman  v.  Trav- 
elers' Ins.  Co.,  94  C.  C.  A.  68,  168  Fed.  694,  upon  a  similar  state  of 
facts  and  should  not  hesitate  to  do  so  in  this  case  were  it  not  for  cer- 
tain facts  which,  in  our  opinion,  deprive  the  Manufacturing  Company 
of  the  right  to  equitable  relief.  To  those  facts  we  will  now  give  at- 
tention. 

E.  H.  Mathes,  a  lawyer  practicing  in  the  town  of  Ozark,  had  been 
the  attorney  for  the  Manufacturing  Company  in  the  proceedings  which 
resulted  in  its  acquisition  of  the  Schultz  and  Jones  lease,  and  sub- 
sequently became  the  agent  of  that  company  to  make  a  sale  of  it.  He 
conducted  negotiations  with  Adams,  who  resided  also  at  Ozark,  which 
resulted  in  a  sale  of  the  property  to  him  for  $3,000,  and  afterwards 
prepared  the  deed  for  his  principal  to  execute.    This  was  sent  by  mail 
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to  Leavenworth,  Kan.,  its  place  of  business.  The  deed  as  prepared 
and  sent  to  complainant  contained  the  covenant  of  warranty  and  the 
saving  clause  as  they  now  appear ;  and  the  complainant's  officers  upon 
its  receipt  executed  it  and  returned  it  to  Mathes  for  delivery  to  Adams. 
Some  fault  was  found  with  the  acknowledgment  of  the  deed  which 
necessitated  its  return  to  the  complainant  for  correction.  Upon  re- 
ceiving it  the  second  time  Mr.  Samuel  H.  Wilson,  then  secretary  and 
now  president  of  the  Manufacturing  Company,  who  appears  to  have 
had  the  transaction  in  charge,  read  over  the  deed  and  according  to  his 
testimony  was  struck  by  the  peculiarity  of  the  covenant  of  warranty. 
He  testified  that  he  discussed  the  matter  with  his  father,  then  presi- 
dent of  the  company,  and  that  they  declined  to  execute  the  deed  until 
they  were  assured  that  it  was  mutually  understood  that  the  company 
was  conveying  only  tfie  title  it  had  received  from  Schultz  and  Jones. 
He  said : 

"After  receiving  this  assurance  our  feara  were  quieted  and  we  executed 
the  deed.    ♦    ♦    ♦»» 

He  further  testified  as  follows: 

"When  it  [the  deed]  was  returned  to  us  with  an  objection,  very  naturaUy 
I  read  the  whole  instrument  over  in  order  to  see  Just  exactly  what  it  was. 
I  then  raised  the  point  with  my  father  that  I  did  not  understand  that  clause, 
and  we  discussed  the  matter  pro  and  con  until  we  finally  received  assurance 
that  the  reversionary  clause  simply  meant  that  we  were  conveying  only  the 
title  that  we  secured  from  ^hultz  and  Jones,  and  untU  this  matter  was  mu- 
tually understood  we  did  not  execute  the  deed." 

The  substance  of  the  whole  matter  is  this:  The  attention  of  com- 
plainant's officers  was  attracted  to  the  peculiar  phraseology  of  the 
clause  in  question  before  they  executed  the  deed  to  Adams.*  It  stated 
in  plain  English  that  their  company  warranted  title  in  Adams  against 
all  lawful  claims  except  only  the  possibility  of  reversion  supposed  to 
have  been  contained  in  the  Canning  Company  lease.  That  language 
necessarily  implied  that  it  warranted  title  in  Adams  against  the  asser- 
tion of  the  reversionary  right  actually  reserved  in  the  Schultz  and 
Jones  lease.  In  other  words,  with  knowledge  of  the  full  meaning 
and  import  of  the  covenant  now  sought  to  be  corrected  they  caused 
the  deed  to  be  executed  and  delivered,  in  reliance  upon  an  assurance, 
contrary  to  the  import  of  the  terms  employed,  that  it  was  mutually 
understood  that  the  covenant  of  warranty  did  not  mean  what  it  said. 
On  this  state  of  facts  we  think  there  is  no  equity  in  the  present  bill. 
If  an  injustice  is  done  it  was  invited  by  complainant.  Neither  mistake, 
fraud,  nor  accident  broiight  it  about.  Complainant's  present  dilemma 
is  attributable  to  a  misplaced  confidence  in  the  assurance  received  from 
its  agent  Mathes.  It  placed  an  unwarrantable  reliance  upon  a  verbal 
understanding  to  contravene  the  effect  of  a  written  contract.  A  little 
trouble  and  possibly  a  little  expense  would  have  protected  it  from  all 
hazard. 

Courts  of  equity  will  not  relieve  parties  from  the  consequences  of 
their  own  folly  or  assist  them  when  their  condition  is  attributable  to  a 
failure  to  exercise  ordinary  care  for  their  own  protection.  Farns- 
worth  v.  Duffner,  142  U.  S.  43,  12  Sup.  Ct.  164,  36  L.  Ed.  931;  Burk 
v.  Johnson,  76  C.  C.  A.  667,  146  Fed.  209,  215,  216;   Betts  v.  Gunn, 
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31  Ala.  219;  Roemer  v.  Conlon,  45  N.  J.  Eq.  234,  19  Ad.  664;  An- 
drew V.  Spurr,  8  Allen  (Mass.)  412.  The  decree  of  the  Circuit  Court 
must  be  afRrmed. 


GREAT  NORTHERN  RY.  CX>.  T.  JOHNSON. 

(Circuit  Caurt  of  Appeals,  Eighth  Circuit    February  18,  1910.) 

No.  3,029. 

Master  and  Sebvant  (f  278*) — Action  bt  Sebvant  roB  iNJUBT-^SnTnciEN- 

CY  OF  ESVIDENCE. 

Plaintiff  while  working  for  defendant  railroad  company  as  a  boiler 
maker  was  injured  by  a  small  piece  of  a  flue  which,  while  he  was  setting 
the  due  in  a  boiler,  broke  off  and  struck  him  In  the  eye.  He  alleged  that 
the  injury  resulted  from  the  negligence  of  defendant  in  using  in  the 
boiler  ''old,  worthless,  and  worn  out  flues"  which  were  dangerous  to  work 
with.  There  were  220  flues  in  the  boiler,  some  old  and  some  new,  and 
the  only  evidence  tending  to  show  whether  the  one  by  which  plaintiff  was 
injured  was  old  or  new  and  its  condition  was  the  testimony  of  a  witness 
that  he  afterward  took  out  some  of  the  old  ones,  and  that  a  small  piece 
had  been  broken  from  the  end  of  one  of  them.  Heldy  that  su^'h  evidence 
was  too  uncertain  and  Inferential  to  sustain  the  allegation  oi  the  com- 
plaint as  to  the  character  and  condition  of  the  flue  by  which  plaintiff  was 
Injured. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §8  958, 
959;  Dec.  Dig:  §  278.*] 

i 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

Action  by  Charles  Johnson  against  the  Great  Northern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error:  Re- 
versed. 

Arthur  Le  Sueur  (C.  J.  Murphy  and  Fred  S.  Duggan,  on  the  brief), 
for  plaintiff  in  error. 

Seth  W.  Richardson  (William  H.  Barnett  and  Thomas  E.  Neary,  on 
the  brief),  for  defendant  in  error. 

Before  VAN  DEVANTER,  Circuit  Judge,  and  CARLAND  and 
POLLOCK,  District  Judges. 

CARLAND,  District  Judge.  This  action  was  brought  by  Johnson 
against  the  railway  company  to  recover  damages  for  a  personal  in- 
jury received  by  him  January  7,  1908,  while  in  its  employ  at  Minot, 
N.  D.,  as  a  boiler  maker.  He  recovered  a  verdict,  and  the  railway 
company  has  removed  the  case  here  by  writ  of  error.  One  of  the  errors 
assigned  is  the  ruling  of  the  trial  court  made  at  the  close  of  all  the 
evidence,  refusing  to  direct  a  verdict  for  the  railway  company.  It  is 
claimed  that  this  ruling  was  erroneous  because  there  was  no  evidence 
that  the  railway  company  was  negligent  as  alleged  in  the  complaint. 
Johnson  stated  his  cause  of  action  as  follows : 

.  "That  on  the  7th  day  of  January,  1908,  this  plaintiff,  In  the  performance  of 
said  work  and  duties,  as  boiler  maker  for  defendant,  and  under  the  instruc- 
tions and  orders  of  defendant,  was  performing  work  and  duties  In  a  bofler, 

*For  other  caaea  see  lame  topic  A  5  numbsb  in  Dec.  it  Aixl  Digs.  1907  to  date,  it  Rep'r  Indexes 
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known  as  shaping  up  the  flues  preparatory  to  haTing  the  same^ rolled  with  an 
instrument,  known  as  a  flue  roller,  in  order  to  prevent  the  flues  in  the  said 
boiler  from  leakhig;  that  immediately  prior  thereto  the  said  defendant  had, 
through  the  work  of  other  employ^  refitted  the  said  boilers  with  flues,  and 
in  80  doing  had  negligently  and  carelessly  placed  in  said  boiler  old,  worthless, 
and  worn  out  flues,  which  were  of  such  poor  material  by  reason  of  their  long 
use  that  they  could  not  withstand  the  force  used  in  the  work-  done  in  «>*  re- 
shaping them,  •  *  *  well  knowing  that  the  said  flues  so  placed  in  said 
boiler  were  of  such  defective  and  bad  material,  and  that  the  same  were  ex- 
ceedingly unsafe  and  dangerous  to  this  plaintlfif  while  he  was  so  shaping 
same,  and  without  warning  to  plaintiff;  that  said  plalntifC  while  so  perform- 
ing said  work  and*  duties  in  a  careful,  ordinary,  and  prudent  manner,  and 
without  any  negligence  on  his  part  in  so  shaping  up  said  flues,  struck  the  pin 
with  which  he  was  then  attempting  to  shape  said  flue,  and  that  said  flue  was 
of  such  poor  quality  as  to  be  entirely  unflt  for  the  purpose  for  which  it  was 
used  and  to  be  exceedingly  and  extremely  dangerous  and  unsafe  to  the  plain- 
tiff wfiile  so  doing  said  work  and  duties,  and,  in  so  striking  said  pin  neces- 
sarily in  the  performance  of  si^id  work,  the  flue  broke  and  a  piece  thereof 
flew  striking  said  plaintiff  in  the  left  eye  and  inflicting  in  his  left  eyeball  a 
cut.  and  thereby  said  left  eye  was  permanently  injured  and  the  vision  thereof 
entirely  destroyed-*' 

It  was  the  duty  of  the  railway  company  to  use  ordinary  care  to  fur- 
nish reasonably  safe  appliances  and  materials  with  which  Johnson 
might  perform  his  work.  The  question  for  determination  then  is :  Did 
the  railway  company  violate' this  duty  in  the  particular  manner  charged 
in  the  complaint,  and  if  so  was  such  violation  of  duty,  the  proximate 
cause  of  Johnson's  injury?  The  only  charge  of  negligence  specified 
was  the  use  by  the  railway  company  of  "old,  worthless,  and  worn  out 
flues."  Taking  that  view  of  the  evidence  most  favorable  to  Johnson 
and  the  following  facts  appear:  At  the  time  Johnson  was  injured. he 
was  engaged  in  the  work  of  pinning  a  flue  in  the  front  end  of  a  loco- 
motive boiler.  The  pinning  of  a  flue  consists  in  driving  into  the  end 
of  a  flue  an  iron  pin  for  the  purpose  of  expanding  the  flue  so  that  its 
out^r  circumference  will  come  in  close  contact  with  the  flue  sheet 
through  which  it  passes  and  thus  prevent  the  boiler  from  leaking 
around  the  flue.  The  end  of  the  flue  in  question  extended  in  front  of 
the  flue  sheet  from  ^  to  54  of  an  inch.  Johnson  inserted  the  iron  pin 
into  the  flue  and  struck  the  pin  with  a  hammer,  whereupon,  a  piece  ot 
the  flue  as  large  as  a  dime,  heart  shaped  and  of  the  thickness  of  the 
flue,  broke  off  and  struck  him  in  the  eye.  The  boiler  in  question  had 
202  flues.  A  short  time  prior  to  the  date  of  the  injury  it  had  been  re- 
flued  by  a  witness  for  Johnson  by  the  name  of  Starr.  One  Collins  was 
boiler  maker  foreman  at  the  roundhouse.     Starr  testified  as  follows: 

"Q.  Prior  to  installing  those  flues,  you  may  state  whether  you  and  Mr.  Col- 
lins had  any  conversation  relative  to  the  flues?  A.  Yes,  we  had  a  conversa- 
tion. Q.  What  was  that  conversation?  A.  I  brought  his  attention  to  the 
flues,  and  told  him  some  of  them  I  did  not  think  were  flues  fit  to  put  in  the 
boiler.  Q.  In  what  way,  Mr.  Starr?  A.  Why  the  flues  were  old ;  they  were 
very  thin  and  light,  some  of  them ;  others  were  crystallized — holes  in  them.  Q. 
What  did  Mr.  Collins  say?  A.  He  told  me  to  go  ahead  and  put  the  flues  in 
anyway  and  if  we  could  not  use  them,  we  could  rip  them  out  and  put  others 
in.  Q.  And  you  did  that,  did  you?  A.  Yes,  sir.  Q.  Did  you  do  any  work  on 
that  t>oiler  after  Johnson  was  injured?  A.  Yes,  sir.  Q.  Now  what  did  you 
do?  A.  Wby  we  took  out  some  flues.  Q.  I  wish  you  would  state  to  the  Jury 
what,  if  anything,  you  observed  with  reference  to  any  one  of  those  flues  that 
you  removed  from  the  boiler  after  Johnson  was  hurt?  A.  Well  I  noticed  that 
one  of  those  flues  had  a  piece  broken  out  of  it.    Q.  Now,  then,  with  reference 
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to  the  flue  that  had  the  piece  broken  out  of  it,  did  you  or  did  you  not  obserre 
that  before  you  removed  th^  flue  from  the  boiler?  A.  Yes,  sir;  before.  Q. 
About  how  large  was  this  piece?  A.  Oh,  perhaps  it  was  five-eighths  of  an 
Inch  across  it  and  perhaps  that  long,  heart  shaped  like  the  bottom  of  a  heart, 
not  exactly  wedge  shaped.  Q,  Were  those  flues  you  put  in  that  boiler  before 
the  accident  old  or  new  flues?  A.  Why  they  were  nearly  all  old  flues,  I  be- 
lieve some  were  new,  there  were  some  good  ones." 

The  fact  that  Johnson  was  injured,  as  alleged,  as  between  him  and 
the  railway  company  was  no  evidence  of  negligence  on  the  part  oiF  the 
company.  Patton  v.  Texas  Pacific  Railway  Co.,  179  U.  S.  658,  21 
Sup.  Ct.  275,  45  L.  Ed.  361.  Conceding  that  there  was  evidence  of 
negligence  in  the  use,  among  other  flues,  of  some  which  were  old,  thin, 
and  crystallized,  as  testified  by  Starr.  Still  there  was  no  evidence  con- 
necting this  negligence  with  plaintiff's  injury.  The  particular  flue  that 
caused  the  injury  was  in  nowise  identified  except  that  one  of  the  flues 
that  Starr  removed  had  a  piece  broken  out  of  it  similar  to  the  one 
noticed  by  Johnson  in  the  flue  he  was  pinning.  Neither  Johnson  nor 
Starr  located  with  any  definiteness  in  the  boiler  head  the  flue  that 
caused  the  injury  or  the  one  taken  out.  On  this  small  nick  in  the  flue 
must  rest  the  identity  of  the  flue,  and  on  the  mere  fact  that  Starr  re- 
moved it  f  ropi  the  boiler  must  rest  the  finding  that  it  was  old,  worth- 
less, and  worn  out.  No  reason  is  given  for  taking  the  flue  out  ot  the 
boiler,  nor  is  there  evidence  of  its  condition  when  taken  out  or  whether 
it  was  new  or  old.  Johnson  testified  that  although  the  flue  extended 
in  front  of  the  flue  sheet  from  one-half  to  three-quarters  of  an  inch, 
he  could  not  say  and  had  no  means  of  knowing  whether  the  flue  was 
an  old  one  or  not.  No  witness  testifies  that  the  flue  from  which  the 
piece  broke  off  was  new  or  old.  Starr  testifies  that  there  were  new 
and  old  flues  in  the  boiler. 

The  verdict  in  the  case  then  rests  upon  two  inferences.  First,  the 
inference  that  because  Starr  took  out  of  the  boiler  a  flue  with  a  nick 
in  it  that,  therefore,  it  was  the  flue  from  which  the  piece  broke  off  that 
hit  Johnson.  Second,  the  inference  based  upon  the  other  inference 
that  because  Starr  took  it  out  of  the  boiler  it  was  old,  worthless  and 
worn  out.  We  think  a  verdict  based  upon  these  inferences  would  be 
based  upon  mere  speculation,  and,  therefore,  not  warranted  by  the  evi- 
dence.    M.  K.  &  T.  Ry.  Co.  v.  Foreman  (C.  C  A.)  174  Fed  377, 

Judgment  reversed  and  new  trial  ordered* 
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DELAWARE,  L.  &  W.  R.  OO.  V.  ROYCa 

(Circuit  Ck>iirt  of  Appeals.  Second  Circuit    February  8,  1910.) 

No.  127. 

1.  Master  ahd  Sebtant  (S|  101,  102*) — ^Masteb*8  Liabujtt  fob  Injubt  to 

SSBVAKT—DUTT  WITH  RESPECT  TO  MaCHINEBY. 

Tlie  master  does  not  insure  the  servants  against  defects  in  or  break- 
down of  his  machinery  or  appliances,  but  all  that  the  law  imposes  on 
him  is  the  duty  to  exercise  reasonable  care  to  make  and  maintain  them 
safe. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Gent  Dig.  {{  171- 
184;   Dec  Dig.  §§  101,  102.*] 

2.  Master. AND  Servant  (§  185*) — ^Master's  LiABiLrrr  tob  Injuby  to  Serv- 

ant—Negligence OF  Fellow  Servant. 

A  guide  for  one  of  the  crossheads  on  a  locomotive  drawing  a  train  was 
lost,  ahd  as  the  train  lay  on  a  siding  the  conductor  reported  the  loss  to 
the  train  dispatcher  and  procured  another  engine  to  help  the  train  in,  but 
did  not  report  it  to  the  superintendent,  as  required  by  the  rules  of  the 
company.  The  engineer  negligently  failed  to  disconnect  the  disabled  side 
of  the  engine  while  it  was  being  moved,  and  the  driving  rod  became  dis- 
connected, with  the  result  that  plaintiff,  who  was  a  brakeman  stationed 
in  that  side  of  the  cab,  was  injured.  Prior  to  the  loss  of  the  guide,  the 
engine  was  in  good  repair.  Held,  that  defendant  railroad  company  was 
not  chargeable  with  notice  of  the  dangerous  condition  of  the  engine,  but 
that  the  negligence  which  caused  plaintiff*s  injury  was  that  of  the  en- 
gineer or  conductor,  who  were  his  fellow  servants,  for  which  defendant 
was  not  resxx)nslble. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  385- 
421 ;   Dec.  Dig.  |  185.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Joseph  M.  Royce  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

F.  W.  Thomson,  for  plaintiff  in  error. 

Hatch  &  Clute  (Edward  S.  Hatch  and  Vincent  P.  Donihee,  of  coun- 
sel), for  defendant  in  error. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  March  1,  1907,  plaintiff  was  brakeman  on 
a  coal  train  of  the  defendant  en  route  from  Scranton,  Pa.,  to  Hoboken, 
N.  J..,  which  according  to  schedule  ran  into  a  siding  near  Waterloo  Sta- 
tion, N.  J.  It  was  there  discovered  that  the  upper  guide  on  the  left 
side  of  the  engine  had  dropped  off.  The  piston  which  is  driven  for- 
ward and  back  by  the  cylinder  or  steam  chest  is  attached  at  its  outer 
end  to  one  side  of  a  block  of  steel  called  a  "crosshead,"  to  the  other 
side  of  which  the  driving  rod  of  the  driving  wheel  is  attached.  The 
crosshead  moves  forward  and  back  between  two  parallel  horizontal 
guides;  the  upper  one' being  lost  on  this  occasion.  Thereupon  the  con- 
ductor, after  consultation  with  the  engineer,  called  up  the  office  of  the 

*For  otb«r  caaes  Me  sama  topic  A  S  mumbxb  In  Dae.  it  Am.  Diga.  1907  to  date,  ft  Rep'r  Indexaa 
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chief  train  dispatcher  at  Hoboken,  and  delivered  the  following  mes- 
sage over  the  telephone. 

^'Engine  866  is  at  Waterloo  Siding,  and  we  have  lost  our  tc^  guide ;  if  you 
send. us  a  pusher  we  can  bring  our  train  in  all  right" 

The  engine  was  of  the  type  known  as  "Mother  Hubbard" ;  the  cab 
being  right  over  the  boiler  and  fastened  to  it,  leaving  a  place  for  the 
engineer  to  stand  on  the  right  side  and  for  a  brakeman  on  the  left.  A 
pusher  was  promptly  sent,  and  the  train  proceeded  with  the  intention 
of  leaving  the  engine  for  repairs  at  the  Port  Morris  yard ;  but  in  enter- 
ing the  yard  the  driving  rod  became  disconnected,  struck  the  floor  of 
the  cab,  and  loosened  one  of  the  bolts  which  held  it  to  the  boiler,  from 
which  steam  escaped,  seriously*  injuring  the  plaintiff,  who  was  on  the 
left  side  of  the  cab. 

The  only  error  assigned  that  need  be  considered  is  the  refusal  of 
the  trial  judge  to  direct  a  verdict  for  the  defendant.  He  did  so  on  the 
ground  that  the  engineer  upon  the  happening  of  the  first  accident  to 
the  engine  became  the  alter  ego  of  the  defendant,  and  he  left  it  to  the 
jury  to  determine  whether  the  engineer  did  what  he  ought  not  to  have 
done,  or  left  undone  what  he  ought  to  have  done,  in  respect  to  the  dis- 
abled engine. 

The  following  rules  of  the  company  were  offered  in  evidence: 

461.  "All  Irre^laritles  such  as  derailment,  breaking  of  cars,  defect  In  cars 
or  engines ;  defective  condition  of  bridges  or  track ;  failure  in  water  supply t 
and  unusual  detention  of  trains  must  be  promptly  reported  by  conductors  to 
the  superintendent" 

360.  'X!!hief  train  dispatchers  will  report  to  the  superintendent  In  matters 
relating  to  the  management  of  telegraph  lines  they  will  also  report  to  the  su- 
perintendent of  telegraph." 

361.  "They  are  in  charge  of  the  movement  of  trains ;  of  the  local  distribu* 
tion  of  cars  and  of  the  operation  of  telegraph  lines  on  their  respective  divi- 
sions. They  are  also  in  charge  of  the  train  dispatchers,  telegraph  operators 
and  linemen.    •    •    ••» 

366.  "They  must  keep  constantly  and  closely  informed  as  to  the  location 
and  progress  of  aU  trains,  require  prompt  reports  of  their  departure,  and, 
when  necessary,  of  their  arrival,  from  all  open  telegraph  offices,  and  see  that 
all  such  reports  are  entered  upon  the  train  sheet.  Oauses  of  delay  must  be 
immediately  ascertained,  and,  if  possible,  remedied.*' 

The  master  does  not  insure  the  servants  against  defects  in  or  break- 
down of  his  machinery  and  appliances.  All  the  law  imposes  on  him  is 
the  duty  to  exercise  reasonable  care  to  make  and  maintain  them  safe. 
When  it  is  said  that  the  master  cannot  delegate  this  duty,  no  more  is 
meant  than  that  this  reasonable  degree  of  care  must  be  exercised  either 
by  himself  or  by  those  who  stand  in  his  place.  No  antecedent  negli- 
gence was  alleged  as  to  the  engine.  Indeed,  the  proofs  established  tibat 
it  was  originally  fit,  was  kept  in  repair,  and  regularly  fnspected. 
Therefore,  if  the  defendant  failed  of  its  duty  to  the  plaintiff,  it  did  so 
at  the  time  the  loss  of  the  upper  guide  was  dfiscovered.  The  jury  hav- 
ing found  that  the  engine  was  unfit,  and  that  it  was  negligence  to  pro- 
ceed with  it,  the  question  arises  whether  this  negligence  was  that  of  the 
defendant  as  master  or  of  the  plaintiff's  fellow  servants.  The  conduct- 
or and  engineer  were,  as  such,  certainly  his  fellow  servants.  Balti- 
more &  Ohio  R.  R.  Co.  V.  Baugh,  149  U.  S.  368,  13  Sup.  Ct  914,  37 
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L.  Ed.  772;  New  England  R.  R.  v.  Conroy,  175  U.  S.  323,  20  Sup. 
Ct.  85,  44  L.  Ed.  181.  Notice  to  them  was  not  notice  to  the  defendant 
as  master.  The  defendant  had  prescribed  reasonable  rules  applying  to 
the  situation."  The  conductor,  as  the  head  of  the  crew,  was  required 
to  communicate  to  the  superintendent,  who  was  the  alter  ego  of  the 
defendant ;  but  he  neglected  to  do  so.  He  reported  to  the  chief  train 
dispatcher,  another  alter  ego,  but  only  in  respect  to  the  location  and 
movement  of  the  train.  It  is,  therefore,  plain  that  the  defendant  as 
master  had  no  notice  that  the  engine,  originally  fit,  kept  in  good  order, 
and  regularly  inspected,  had  broken  down.  Although  the  report  to  the 
chref  train  dispatcher  stated  that  the  upper  guide  had  been  lost,  this 
was  done  merely  to  explain  the  delay.  Even  if  the  train  dispatcher 
knew  or  thought  the  defect  was  one  likely  to  make  it  dangerous  to  pro- 
ceed with  the  engine  in  that  condition,  he  had  a  right  to  suppose  that 
the  engineer  had  disconnected  the  disabled  side,  as  the  proofs  show  he 
could  perfectly  well  have  done  The  purpose  of  the  message  was  to 
get  from  the  train  dispatcher  the  remedy  which  the  conductor  applied 
•to  the  situation,  namely,  the  pusher,  and  this  was  promptly  supplied. 

The  record  disclosing  no  evidence  of  negligence  on  the  part  of  the 
defendant  as  master,  the  judgment  is  reversed. 


POLLITZ  T.  WABASH  R.  CO.  et  al. 
(ClrcQlt  Court  of  Appeals,  Second  Circuit    February  8»  1910.) 

No.  109. 
Removal  or  Causes  (|  49*) — DivEBsrrr  of  Citizenship— Sspabable  Contbo- 

VEBST. 

A  bill  by  a  stockholder  of  a  railroad  company  against  ttae  company.  Its 
resident  officers,  and  directors,  certain  bondholders  and  the  trustee  in  a 
mortgage  securing  a  new  issue  of  bonds  to  be  exchanged  with  a  large 
bonus  of  stock  for  the  old  bonds  of  the  company,  prayinsr  fbat  sncb 
exchange  be  adjudged  illegal  and  ultra  vires  and  that  the  original  status 
be  restored,  and  aUeging  that  such  exchange  was  effected  through  a  con- 
federacy of  certain  of  the  defendants  for  their  own  benefit  and  to  the  In- 
jury of  the  stockholders,  states  a  Joint  cause  of  action,  and  the  cause  is 
not  removable  by  the  company,  which  is  a  foreign  corporation,  on  the 
groupd  of  separable  controversy,  where  the  other  defendants  are  citizens 
of  the  state. 

[Ed.  Note.— Por  other  cases,  see  Removal  of  Clauses,  Cent  Dig.  ff  95- 
09;  Dec.  Dig.  i  49.* 

Separable  controversy  ground  for  removal  of  cause  to  federal  court* 
see  notes  to  Robbins  v.  Ellenbogen,  18  C.  C.  A.  86;  Mecke  v.  Valley  town 
Mineral  Co.,  85  C.  O.  A.  155.] 

Coxe,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Suit  in  equity  by  James  Pollitz  against  the  Wabash  Railroad  Com- 
pany and  others.  Decree  for  defendents  (167  Fed.  145),  and  complain* 
ant  appeals.    Reversed. 

See,  also,  153  Fed.  941. 

*For  other  casai  m«  same  topic  A  |  numbsr  in  Doc.  A  Am.  Digs.  1907  to  date,  A  Rop'r  Indozoo 
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Stephen  M.  Yeaman  (J.  Aspinwall  Hodge,  of  counsel),  for  appellant. 
Rush  Taggart,  Lawrence  Greer,  and  F.  C.  Nicodemus,  Jr.,  for 
appellees. 

Before  COXE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  complainant,  a  citizen  of  the  state  of 
New  York,  is  the  owner  of  1,000  shares  of  the  common  stock  of  the 
Wabash  Railroad  Company,  a  consolidated  corporation  under  the  laws 
of  Missouri,  Ohio,  Indiana,  Michigan,  and  Illinois,  one  of  the  defend- 
ants. The  railroad  company  after  long  negotiations  entered  into  an 
agreement  with  a  committee  representing  its  debenture  mortgage  bond- 
holders to  exchange  those  bonds,  aggregating  $30,000,000,  for  bonds 
of  a  new  issue,  together  with  common  and  preferred  stock  aggregat- 
ing a  much  larger  sum.  October  20,  1906,  this  agreement  was  approv- 
ed at  a  meeting  of  the  stockholders  and  debenture  mortgage  bond- 
holders by  bondholders  and  stockholders  representing  more  than  80  per 
cent,  of  the  stock  and  debenture  bonds  of  the  company ;  the  complain- 
ant protesting  against  the  plan,  as  illegal  and  inequitable  for  various 
reasons  not  necessary  to  be  stated.  October  30th  the  plan  was  adver-r 
tised,  and  holders  of  debenture  bonds  were  invited  to  deposit  them 
with  the  United  States  Mortgage  &  Trust  Company  at  New  York  for 
exchange.  , 

November  7th  the  complainant  brought  a  suit  in  the  Supreme  Court 
of  the  state  of  New  York,  alleging  that  the  plan  was  illegal  and  ineq- 
uitable j  against  the  Wabash  Railroad  Company,  its  resident  officers 
and  directors,  the  Mercantile  Trust  Company  of  New  York,  which  was 
as  registrar  to  countersign  the  new  securities,  the  United  States  Mort- 
gage &  Trust  Company  of  New  York,  which  was,  as  depositary  of  the 
securities  to  be  exchanged,  to  distribute  the  same,  and  the  persons  com- 
posing the  committee  of  the  debenture  mortgage  bondholders,  praying 
that  they  might  be  enjoined  from  doing  anything  to  carry  out  the  plan. 
December  5th  the  defendant  railroad  company  removed  the  cause  to 
the  Circuit  Court.  December  31st  was  fixed  as  the  date  for  the  dis- 
tribution of  the  securities  issued  in  exchange  for  the  debenture  mort- 
gage bonds. 

Janual*y  23,  1907,  the  complainant  began  a  second  suit  in  the  Su- 
preme Court  of  the  state  of  New  York  against  the  same  defendants 
in  the  first  suit,  together  with  the  trustees  of  the  mortgage  securing 
the  new  issue  of  bonds  and  the  Metropolitan  Trust  Company  of  New 
York,  which  had  owned  '$5,435,000  of  the  debenture  mortgage  bonds, 
alleging  that  the  plan  had  been  substantially  carried  out,  and  praying 
that  it  might  be  declared  illegal  and  void,  and  that  the  defendants  be 
ordered  to  re-exchange  and  re-deliver  the  securities,  or,  in  default  of 
so  doing,  that  they,  or  sohie  of  them,  be  ordered  to  pay  into  the  treas- 
ury of  the  defendant  railroad  company  the  par  value  of  all  the  new 
bonds  and  common  arid  preferred  stock  countersigned,  issued,  used, 
or  received  by  them  in  exchange  for  the  debenture  mortgage  bonds, 
together  with  any  interest  paid  on  the  new  bonds  in  the  meantime.  The 
bill  also  set  up  as  an  additional  reason  for  declaring  the  plan  illegal 
article  12,  §  10,  of  the  Constitution  of  Missouri  (Ann.  St.  1906,  p.  305), 
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providing  that  no  corporation  shall  issue  preferred  stock  without  the 
consent  of  all  stockholders.  •  January  26,  1908,  the  defendant  railroad 
company  removed  the  cause  into  the  Circuit  Court,  on  the  ground  that 
there  was  a  separable  controversy  between  the  complainant  and  the 
defendant  railroad  company,  to  the  complete  determination  of  which 
the  other  defendants  were  neither  indispensable  nor  necessary  parties. 
February  21st  an  order  was  entered  denying  the  complainant's  motion 
to  remand  the  cause  to  the  state  court. 

Subsequently,  the  complainant  having  moved  for  leave  to  discon- 
tinue the  first  suit  upon  pa)mient  of  costs,  and  the  defendant  railroad 
company  having  moved  to  consolidate  the  two  causes  and  for  leave  to 
amend  its  answer  in  the  second  cause  and  file  a  cross-bill  the  Circuit 
Court  denied  the  complainant's  motion  and  granted  the  motions  of  the 
railroad  company.  June  18th  the  railroad  company  amended  its  an- 
swer by  setting  up  the  new  defense  that  the  complainant  was  estopped 
from  relying  upon  article  12,  §  10,  of  the  Constitution  of  Missouri,  and 
filed  a  cross-bill  praying  that  he  be  enjoined  from  questioning  in  any 
other  suit  the  validity  of  the  plan  of  exchange  or  of  the  acts  done  in 
carr3ang  it  out. 

The  only  question  we  need  to  consider  is  whether  the  motion  to  re- 
mand the  second  suit  was  properly  denied.  We  do  not  agree  with  the 
learned  Circuit  Judge  that  there  was  a  separable  controversy  between 
the  complainant  and  the  defendant  railroad  company,  to  which  the  other 
resident  defendants  were  not  necessary  parties.  The  bill  charged  them, 
or  some  of  them,  with  confederating  to  carry  out  an  illegal  agreement 
ultra  vires  of  the  company  for  their  own  benefit  and  to  the  prejudice 
of  the  holders  of  common  stock,  and  demanded  that  the  original  status 
be  restored,  or  in  default  thereof  that  they  or  some  of  them  pay  into 
the  treasury  of  the  defendant  railroad  company  the  par  value  of  the 
securities  which  they  had  issued  or  received,  together  with  any  interest 
paid  upon  the  new  bonds  in  the  meantime.  Only  the  bill  is  to  be  con- 
sidered on  this  motion  to  remand  (Graves  v.  Corbin,  132  U.  S.  671, 
585,  10  Sup.  Ct.  196,  33  L.  Ed.  462),  and  we  think  it  alleged  a  cause 
of  action  against  the  defendants  jointly,  and  that  the  complainant  could 
not  have  the  relief  demanded  without  the  presence  of  the  resident  de- 
fendants, or  of  some  of  them. 

The  Circuit  Court  would  not  have  had  jurisdiction  of  the  cause  if 
originally  brought  there,  and  therefore  it  is  not  removable  (Act  March 
3,  1875,  c.  137, 18  Stat.  470,  as  amended  by  Act  Aug.  13,  1888,  c.  866, 
25  Stat.  433  [U.  S.  Comp.  St.  1901,  p.  508]).  For  these  reasons  the 
complainant's  motions  to  remand  the  second  cause  and  for  leave  to  dis- 
continue the  first  cause  on  payment  of  costs  should  have  been  granted, 
and  the  defendant  railroad  company's  motions  to  consolidate  both 
causes  and  for  leave  to  file  a  cross-bill  should  have  been  denied.  Bos- 
ton Co.  V.  Montana  Co.,  188  U.  S.  632,  640,  23  Sup.  Ct.  434,  47  L.  Ed. 
626 ;  Ex  parte  Wisner,  203  U.  S.  449,  27  Sup.  Ct.  150,  61  L.  Ed.  264; 
Thorn  Wire  Hedge  Co.  v.  Fuller,  122  U.  S.  636,  7  Sup.  Ct.  1265,  30 
L.  Ed.  1236;  Torrence  v.  Shedd,  144  U.  S.  627, 12  Sup.  Ct.  726,  36  L. 
Ed.  528;  Ward  v.  Franklin  (C.  C.)  110  Fed.  794. 

Decree  reversed,  with  the  direction  to  the  Circuit  Court  to  permit 
the  complainant  to  discontinue  the  first  cause  on  payment  of  costs  ac- 
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crucd  at  the  time  the  motion  was  made  and  to  remand  the  second  cause 
to  the  Supreme  Court  of  the  state  of  New.  York;  the  costs  to  be  paid 
by  the  defendant  railroad  company. 

COXE,  Circuit  Judge,  dissents. 


WARREN  et  xlt.  v.  OREGON  &  W.  R.  00.  et  alt 

(Circuit  Court  of  Appeals,  Ninth  Circuit   February  7, 1910.) 

No.  1,714. 

Taxation  (J  789*)— Tax  Deeds— Effect  as  Evidence— Washingtok  Statttxb. 

Under  Laws  Wash.  1899,  p.  299,  f  18»  as  construed  by  the  Supreme 
Court  of  the  state,  a  tax  deed  is  prima  facie  evidence,  not  only  of  the 
validity  of  the  deed  and  order  under  which  the  sale  was  made,  but  also 
of  the  regularity  of  aU  prior  proceedings. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  JAg.  ^^  1556-1569;  Dec. 
Dig.  §  789.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Western  District  of  Washington. 
.    Suit  in  equity  by  A.  R.  Warren  and  Daisy  W.  Warren,  his  wife, 
lagainst  the  Oregon  &  Washington  Railroad  Company  and  others.    De- 
cree for  defendants,  and  complainants  appeal.    Reversed. 

O.  G.  Ellis,  John  D.  Fletcher,  and  Robert  E.  Evans,  for  appellants. 
F.  A.  Huffer  and  F.  H.  Kelley,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  suit  was  commenced  for  the  determina- 
tion of  conflicting  claims  to  certain  real  estate  situate  in  Pierce  county, 
state  of  Washington;  the  complainants  alleging  their  ownership  of 
the  property  by  virtue  of  two  deeds  executed  by  the  treasurer  of  that 
county  in  pursuance  of  a  sale  of  the  property  to  them  for  delinquent 
taxes  under  and  by  virtue  of  a  decree  of  the  superior  court  of  Pierce 
county,  foreclosing  a  lien  for  taxes  thereon.  The  answer  of  the  de- 
fendants put  in  issue  the  alleged  title  of  the  complainants,  but  ad- 
mitted : 

**That  the  plaintiff  A.  R.  Warren  made  a  pretended  purchase  of  said  real 
estate,  with  other  property,  from  Pierce  county,  a  legal  subdivision  of  the 
state  of  Washington,  at  a  pretended  public  sale  of  real  estate  held  on  the  23d 
day  of  August,  1902,  in  the  city  of  Tacoma,  Pierce  county,  Washington,  which 
sale  purported  to  be  held  pursuant  to  a  pretended  real  estate  tax  Judgment 
entered  in  the  superior  court  of  the  state  of  Washington  for  the  county  of 
Pierce  on  the  12th  day  of  August,  1902,  in  proceedings  to  foreclose  tax  liens 
upon  real  estate  in  said  county,  being  tax  case  No.  851  of  the  files  of  said 
court,  and  a  pretended  order  of  sale  issued  by  said  court,  and  that  thereafter 
plaintiff  A.  R.  Warren  received  from  the  treasurer  of  said  Pierce  county,  Wash- 
.  ington,  a  certain  paper  writing  purporting  to  be  a  tax  deed,  and  purporting  to 
grant  and  convey  to  the  said  A.  R.  Warren,  his  heirs  and  assigns,  forever,  the 
real  estate  described  in  said  first  cause  of  action,  together  with  other  property, 
which  deed  was  dated  the  23d  day  of  August,  1902,  and  filed  for  record  on  the 
2r>th  day  of  August,  and  was  recorded  in  Book  190  of  Deeds,  at  page  292,  of 

•For  oUi«r  caiM  w—  aamt  topic  ft  S  kumbxb  In  Dec.  A  Am.  Digs.  1907  to  date.  A  Rop'r  IndozM 
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the  records  of  Pierce  county,  Washington ;  but  this  defendant  denies  that  said 
pretended  order  of  sale  was  duly  Issued,  or  Issued  at  all,  and  denies  that  said 
pretended  purchase  by  said  Warren  and  sale  by  said  county  conveyed  to  said 
Warren,  or  to  his  coplalntiff,  Daisy  W.  Warren,  or  their  community,  any  right, 
title,  or  interest  in  said  real  estate,  or  any  part  thereof,  and  denies  that  any 
judgment  was  ever  entered  In  said  cause.  That  this  defendant  denies  that 
under  or  by  virtue  of  said  pretended  tax  deed,  or  at  all,  plaintiffs,  or  either  of 
them,  became  entitled  to  the  possession  of  said  real  estate  or  any  part  thereof, 
and  denies  that  at  the  time  of  the  commencement  of  this  suit,  or  at  any  time, 
plaintiffs,  or  either  of  them,  were  or  are  entitled  to  the  possession  of  said  prem- 
ises, or  any  part  thereof.  That  no  certificate  of  delinquency  of  said  property, 
or  any  part  thereof,  was  ever  signed,  executed,  or  issued,  or  filed  In  the  office 
of  the  clerk  of  said  superior  court,  no  valid  service  by  publication  or  other- 
wise was  ever  made  or  had  in  said  proceeding,  and  said  superior  court  was 
without  jurisdiction  to  make  or  render  any  judgment  or  order  in  said  cause, 
and  said  tax  proceedings,  so  far  as  they  affect  said  property,  and  each  and 
every  part  thereof,  are  null,  void,  and. of  no  effect" 

Similar  denials  and  allegations  are  made  in  the  answer  in  respect 
to  the  other  cause  of  action  stated  in  the  bill,  covering  the  other  of  the 
real  property  in  controversy.  The  answer  also  set  up  the  specific  ac- 
tion and  proceedings  therein  culminating  in  the  judgment  so  ques- 
tioned. 

The  complainants,  to  prove  their  claim  of  title,  introduced  in  evi- 
dence the  two  tax  deeds,  but  not  the  judgment  or  order  of  sale  pur- 
suant to  whicb  the  sale  was  made.  In  giving  judgment  for  the  de- 
fendants the  court  below  held,  in  effect,  that  the  deeds  constituted  nq 
evidence  of  any  judgment  or  order  of  sale,  and,  consequently,  that  the 
burden  rested  upon  the  complainants  to  otherwise  prove  the  validity 
of  such  judgment  and  order.  In  the  absence  of  a  statute  regulating 
the  effect  of  tax  proceedings,  that  would  undoubtedly  be  the  correct 
rule;  but  there  are  statutory  provisions  in  the  state  of  Washington 
upon  the  subject,  which,  as  construed  by  the  Supreme  Court  of  the 
state,  would  seem  to  hold  that  a  tax  deed  is  at  least  prima  facie  evi- 
dence, not  only  of  the  validity  of  the  deed  and  order  under  which  the 
sale  is  made,  but  also  of  the  regularity  of  all  former  proceedings.  See 
Laws  Wash.  1899,  p.  299,  §  18 ;  Laws  Wash.  1897,  p.  190,  §  114 ;  Laws 
Wash.  1875,  p.  ^^2,  §  41 ;  Ward  v.  Huggins,  7  Wash.  620,  32  Pac.  740, 
1015,  36  Pac.  285;  Rowland  v.  Eskeland,  40  Wash.  253,  82  Pac.  599; 
Miller  v.  Henderson,  60  Wash.  200,  96  Pac.  1052 ;  Carson  v.  Titlow,  38 
Wash.  196,  80  Pac.  299.  See,  also,  Ontario  Land  Company  v.  Yordy, 
212  U.  S.  152,  29  Sup.  Ct.  278,  53  L.  Ed.  449 ;  Wilfong  v.  Ontario 
Land  Company,  171  Fed.  51,  96  C.  C.  A.  293. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  court 
below  for  a  new  trial. 
176  F.— 22 
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B.  B.  ESTES  &  SONS  v.  GBOEGB  FROST  CO. 

(Circuit  Court  of  Appeals,  First  Circuit.    February  8,  1910.) 

No.  836. 

Tbade-Mabks  and  Trade-Names  (§  70*)— Unfair  Competition— Fraudulent 
Imitation  of  Patented  Article. 

Complainant,  as  exclusive  licensee,  made  hose  supporters  having  a  rub- 
ber button,  which  was  protected  by  a  patent  covering  the  use  of  rubber 
as  the  material,  and  advertised  and  sold  the  same  under  the  trade-name 
of  "Velvet  Grip."  Defendant  made  wooden  buttons  for  similar  use,  col- 
ored to  Imitate  rubber  and  used  by  other  manufacturers  on  hose  support- 
ers which  were  sold  to  the  public  as  rubber  button  supporters,  and  some- 
times as  "Velvet  Grip"  supporters.  Held,  that  such  sales  constituted  un- 
fair competition. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  81 ;   Dec.  Dig.  $  70.* 

Unfair  competition,  see  notes  to  Scheuer  v.  Muller,  20  C.  C.  A.  165; 
Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  376.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Suit  in  equity  by  the  George  Frost  Company  against  E.  B.  Estes  & 
Sons.  From  a  decree  granting  a  preliminary  injunction,  defendant 
appeals.    Affirmed. 

See,  also,  156  Fed.  677. 

George  C.  Wing  (George  C.  Wing,  Jr.,  on  the  brief),  for  appellant. 
Alexander  D.  Salinger,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

ALDRICH,  District  Judge.  In  this  case  of  alleged  unfair  competi- 
tion it  seems  quite  plain  that  the  decree  of  the  Circuit  Court  should 
be  affirmed.  The  competition  complained  of  has  reference  to  the 
wooden  buttons  of  the  defendants  which  are  finished  in  imitation  of 
rubber.  Manifestly,  the  purpose  of  finishing  the  buttons  in  rubber  was 
to  deceive  an  unsuspecting  public  into  thinking  they  were  bu3ring  the 
garter  or  hose  supporter  with  the  rubber  button  attachment.  The 
precise  ground  upon  which  the  Circuit  Court  based  the  decision  was 
that  the  button  was  intended  to  simulate  the  plaintiff's  patented  ar- 
ticle, and  by  reason  of  the  simulation  to  replace  it  in  the  art ;  and  we 
think  that  court  properly  characterized  such  an  intention,  carried 
into  effect  through  manufacturing  and  placing  the  goods  upon  the 
market,  as  unfair  competition  and  as  a  wrongful  act,  whether  done 
before  or  after  the  expiration  of  the  patent. 

In  respect  to  the  question  of  deceit  this  case  is  within  the  principle 
of  Church  v.  Proctor,  66  Fed.  240,  13  C.  C.  A.  426,  and  G.  &  C 
Merriam  Company  v.  Ogilvie,  159  Fed.  638,  88  C.  C.  A.  596,  16  L. 
R.  A.  (N.  S.)  549,  again,  170  Fed.  167,  95  C.  C.  A.  423,  decided  in  this 
circuit,  which  fully  recognize  the  idea  that  members  of  the  public  are 
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entitled  to  know  what  they  are  buying,  and  that  a  purpose  to  create  im- 
itations or  similitudes  calculated  in  themselves  to  deceive,  or  making 
false  characterizations  calculated  to  deceive,  amount  to  an  imposition, 
and  that  when  a  deceptive  article  is  purposely  brought  into  competition 
with  the  genuine  it  amounts  to  unfair  competition. 

The  whole  trend  of  modem  decision  is  in  the  direction  of  making 
•it  clear,  whether  in  respect  to  food,  drink,  or  wearing  apparel,  that 
placing  adulterations  and  imitations  upon  the  markets,  with  the  pur- 
pose of  deceiving  members  of  the  public  who  buy,  as  they  do  often- 
times upon  casual  inspection,  into  buying  something  for  what  it  is  not, 
is  a  business  which  is  not  countenanced  by  the  law,  and  when  with 
such  deceptive  purpose  things  are  brought  into  situations  of  competi- 
tion with  the  genume  that  the  competition  is  unfair.  Such  rules  of 
law  are  in  a  large  sense  based  upon  the  idea  that  the,  public  in  its 
relation  to  business  and  business  in  its  relation  to  the  public,  in  respect 
to  the  necessary  and  useful  articles  of  life  and  trade,  ought  to  have 
such  protection  as  results  from  fair  competition.  And  it  follows  that 
if  one  business  concern  has  created,  advertised,  and  sold  a  particular 
thing  which  proves  to  have  intrinsic  natural  or  inventive  merit,  which 
commends  itself  to  the  public  under  actual  continuous  use,  that  if  an- 
other business  concern  conceives  the  idea  of  making  something  not 
possessing  this  merit  at  all,  but  making  it  so  nearly  in  resemblance  as 
to  deceive  members  of  the  purchasing  public  into  buying  it,  it  not  only 
becomes  an  imposition  upon  the  public,  but  an  imposition  upon  the 
rightful  business  of  the  one  whose  goods  are  imitated,  and  the  imposi- 
tion results  from  what,  in  law  phrase,  is  called  unfair  competition. 

The  particular  article  in  question  is  used  largely  in  connection  with 
hose  supporters  and  garters,  and  the  particular  thing  of  novelty  was 
the  rubber  button,  properly  mounted,  performing  an  intended  function 
in  connection  with  the  other  parts  of  the  supporter.  This  button  was 
mounted  upon  a  plate,  and  the  stocking,  or  whatever  material  was  to 
be  held,  was  drawn  over  the  head  of  the  button,  and  when  the  restricted 
part  of  the  wire  clasp,  under  slight  strain,  was  drawn  over  the  fabric 
and  upon  the  neck  of  the  button,  the  button  being  rubber,  would  yield, 
and,  under  its  inherent  resilient  quality,  would  create  a  lock  upon  the 
material  which  was  intended  to  be  held.  The  invention  relates  solely 
to  the  rubber  material  and  its  introduction  in  the  shape  of  a  button 
into  old  structures.  The  cases  relating  to  this  patent  are  based  upon 
that  ground,  and  invention  is  sufficiently,  established  by  adjudicated 
cases.  The  patented  button  in  its  setting  proved  to  be  exceedingly 
useful  and  attractive  to  the  trade,  for  the  reason  that  it  stayed  in  place 
and  did  not  cut  fabrics,  as  did  the  old  metal  and  other  button  holders 
of  hard  substances. 

It  was  the  rubber  feature  that  made  it  salable,  'fhe  defendants, 
apparently  discovering  this,  and  having  made  buttons  and  other  turn- 
ings of  wood  for  many  years,  conceived  the  idea  of  making  a  wooden 
button  and  painting  it,  or  enameling.it,  or  coloring  it  in  imitation  of 
rubber,  and  putting  it  in  the  hands  of  manufacturers,  to  the  end  that 
It  should  get  into  trade  in  imitation  of  the  genuine.  Indeed,  in  a  let- 
ter to  the  trade  they  say : 
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"We  have  succeeded  in  producing  an  excellent  imitation  of  the  rubber  but- 
ton, and  80  good  in  fact  that  it  takes  quite  a  dose  inspection  to  detect  the 
difference." 

The  fact  that  an  inferior  thing  on  the  trade  counters  requires  close 
inspection  to  detect  it  from  the  genuine  goes  a  long  way  towards  es- 
tablishing its  unfair  influence  in  the- market.  If  an  unwary  person, 
who  was  seeking  to  buy  a  hose  supporter  with  a  rubber  button  which* 
would  hold  and  not  cut  stockings  or  other  fabric,  was  deceived,  with- 
out close  inspection,  into  buying  one  of  wood  made  in  imitation  of  rub- 
ber, which  would  cut,  and  which  would  not  hold  the  stocking  in  place, 
that  person  would  have  been  wronged  through  unfair  competition  in 
trade.  And  that  the  general  public  may  be  wronged,  as  well  as  busi- 
ness concerns  dealing  in  the  genuine  article,  is  one  oif  the  reasons  for 
the  law  against  unfair  competition.  In  a  word,  a  rubber  button  being 
desirable  for  a  certain  purpose,  the  unfair  competition  consists  in  mak- 
ing and  putting  upon  the  markets  a  wooden  button,  made  in  imitation, 
which  is  not  desirable  for  that  purpose,  with  the  idea  of  deceiving  the 
public  into  buying  it  for  the  genuine.  The  fact  that  a  thing  influences 
.the  public  and  trade  deceptively  puts  the  thing  into  the  field  of  unfair 
competition.  It  is  understood  that  the  decree  of  the  Circuit  Court 
directed  itself  against  making  and  selling,  for  use  in  hose  supporters, 
woodeil  buttons  made  in  imitation  of  rubber. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 


In  re  KOBO^-HEPP  BBICE:  CX>. 
(Circuit  Court  of  Appeals,  Second  Circuit    February  8»  1910.) 

No.  221 

Bankbuptoy  (I  2a2*)— Saub  of  Pbopertt— Saia  Free  fbom  liiEN. 

A  court  of  bankruptcy  has  power  to  order  property  sold  free  from  a 
lien  claimed  thereon,  provided  the  Uen,  if  established,  is  preserved  against 
the  proceeds,  and  provided,  further,  that  due  notice  of  the  sale  Is  given 
to  the  lien  claimant;  but  such  provision  and  notice  are  essential  to  the 
validity  of  the  sale. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  865;  Dec 
Dig.  §  2G2.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  the  Kohl-Hepp  Brick  Company,  bankrupt.  From 
a  certain  amendatory  order,  Anna  Day  Ward  and  Henry  L.  Poinier,  as 
guardians,  appeal.     Reversed. 

The  District  Court  of  the  Southern  District  of  New  York  made  an 
order  on  July  23,  1909,  amending  nunc  pro  tunc  an  order  of  February 
23,  1909,  so  as  to  provide  that  certain  real  and  personal  property  of  the 
bankrupt  be  sold  free  and  clear  of  any  lien  of  appellants,  as  guardians 
of  William  R.  Ward,  an  alleged  incompetent,  and  free  and  clear  of 
any  and  all  other  lien  or  claims  thereto  or  thereon,  except  a  specified 
mortgage  and  a  specified  mechanic's  lien  reduced  to  judgment. 

*For  other  caaet  see  same  topic  A  S  nuscbbb  in  Dec.  A  Am.  Digs.  UOT  to  date,  A  Rep'r  Indejtei 
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Joseph  Duffy,  for  appellants. 

R.  R.  Howard  and  Guthrie  B.  Plante,  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  This  record  as  presented  is  so  im- 
perfect and  so  inartificially  prepared  that  it  is  very  difficult  to  marshal 
the  facts  in  proper  chronological  order.  It  may  be  assumed  that  at 
some  time,  by  some  proper  authority,  appellants  were  appointed  guard- 
ians of  William  R.  Ward,  an  incompetent,  and  it  may  further  be  as- 
sumed that  they  were  so  appointed  prior  to  November  13,  1908.  Their 
contention  appears  to  be  that  $16,100  was  obtained  by  some  one  from 
Ward  without  consideration  and  invested  in  the  property,  which  was 
subsequently  sold,  and  that  they  can  trace  the  money  into  the  property. 
The  title  to  that  property,  a  brick  plant,  at  the  time  of  the  bankruptcy, 
was  in  the  bankrupt. 

Adjudication  of  bankruptcy  was  had  November  12,  1907,  and  after 
various  efforts  to  make  the  plant  productive  a  meeting  of  creditors  was 
called  for  November  5,  1908,  to  consider  the  propriety  of  selling  it. 
After  a  long  discussion  adjournment  was  had  to  November  12,  1908, 
when  it  was  decided  to  sell  the  proper^  at  public  auction.  On  Novem- 
ber 13th  the  trustees  received  a  letter  from  the  attorneys  of  the  alleged 
guardians  protesting  against  any  sale  of  the  property,  except  subject  to 
a  lien  in  their  favor  for  $16,100,  by  reason  of  moneys  advanced  by  the 
alleged  lunatic.  Such  a  claim  thus  advanced  did  not  operate  to  prevent 
the  court  from  selling  the  property  free  of  that  particular  lien,  provided 
the  lien,  if  subsequently  established,  should  apply  to  the  proceeds,  and 
provided,  further,  that  timely  notice  of  the  time  and  place  were  given 
to  the  persons  who  claimed  such  lien,  so  that  they  might  have  an  op- 
portunity to  attend  and  by  bidding  or  otherwise  protect  their  interest. 
Collier  on  Bankruptcy  (7th  Ed.)  pp.  838,  839.  We  have  searched  the 
record  in  vain  to  find  that  any  such  notice  was  ever  given  to  them. 
Notices  were  given  to  every  creditor  who  appeared  in  the  bankrupt's 
schedule,  or  who  had  filed  a  claim  in  the  office  of  the  referee ;  but  ap- 
pellants were  not  enumerated  in  the  schedule,  nor  did  thev  file  any 
claim  with  the  referee.  They  elected  to  rely  on  their  alleged  lien 
against  the  res. 

The  property  was  offered  at  auction  on  January  14,  1909,  and  a  bid 
of  $20,500,  the  highest  one,  accepted  by  the  trustees,  subject  to  the 
approval  of  the  court.  Thereafter,  on  notice  to  all  creditors  and  lien- 
ors other  than  appellants,  the  question  of  confirming  the  sale  was 
brought  on  for  hearing  before  the  referee  on  January  20,  1909,  such 
hearing  being  continued  on  February  3d,  10th,  15th,  17th,  and  19th, 
An  offer  by  one  Buell  to  purchase  the  property  for  $31,287.67  being 
then  made,  the  successful  auction  bidder  waived  his  bid  and  an  order 
was  made  February  23d  directing  sale  of  the  property  for  the  last- 
named  sum.  The  order  sought  to  be  reviewed  amends  this  order  of 
February  23d,  so  as  to  provide  expressly  that  the  property  be  sold  free 
and  clear  of  appellants'  alleged  lien,  which,  if  any,  shall  be  transferred 
to  the  proceeds.  It  was  admitted  on  the  argument  that  the  trustees 
did  not  give  appellants  notice  of  any  of  these  proceedings,  because 
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they  "ignored"  their  claim,  considering  it  to  be  frivolous.  On  the 
record,  disregarding  contributions  to  the  facts  advanced  in  counsel's 
argument,  it  does  seem  rather  slim ;  but  possibly,  when  they  have  their 
day  in  court,  appellants  may  be  able  to  make  something  out  of  it. 
That  is  not  now  the  question.  Concededly  before  the  sale  at  auction, 
and  the  subsequent  sale,  when,  the  bid  bemg  rejected,  the  referee  ap- 
proved a  private  sale  at  a  higher  price,  the  trustees  were  advised  that 
a  lien  on  the  property  was  claimed,  and  neither  they  nor  the  court  could 
shift  the  lien  from  property  to  proceeds  without  such  notice  of  pro- 
posed sale  of  the  property  free  from  incumbrances  as  would  enable  the 
appellants  to  protect  their  interest  by  bidding,  if  they  so  desired. 

Nor  do  we  find  in  the  record  any  action  of  appellants  which  would 
constitute  a  waiver  or  estoppel  and  preclude  them  from  asserting  that 
by  reason  of  failure  to  give  them  proper  notice  their  lien  has  not  been 
displaced.  They  appeared  by  attorney  at  the  hearing  on  February  3d 
and  filed  a  notice  to  all  "whom  it  may  concern"  that  they  claimed  a  lien 
for  $16,100  and  were-abc3ut  to  enforce  it  by  suit.  It  is  stated  in  the 
brief  that  they  also  appeared  by  attorney  on  February  10th ;  but  there 
is  nothing  to  show  that  they  were  present  or  represented  when  the  first 
bid  was  withdrawn  and  the  higher  offer  accepted.  The  original  order 
for  sale  November  30,  1908,  is  not  in  the  printed  record;  but  we  have 
obtained  it  from  the  referee.     It  provides  that  the  property — 

"shall  be  sold  by  the  trustees  free  and  clear  from  any  liens  and  Incumbrances, 
and  that  upon  such  sale  thereof  the  said  trustees  shall  take  the  proceeds  there- 
from Into  their  possession,  and  after  first  paying  therefrom  the  expenses  of 
such  sale,  including  auctioneer's  fees  and  the  reasonable  charges  for  advertis- 
ing and  aotices  of  sale  and  insurance  to  the  date  of  such  sale,  shall  pay  and 
dlsiKjse  of  the  same  in  the  following  manner  and  to  the  following  named  per- 
sons and  corporations  In  the  order  of  priority  hereinafter,  stated ;  the  amounts 
due  those  hereinafter  named,  and  for  which  such  persons  and  corporations  hare 
or  claim  to  have  liens  against  said  real  property,  being  hereby  declared  liens 
against  the  proceeds  accruing  from  any  su(fh  sale  and  entitled  to  payment  as 
aforesaid  In  so  far  as  such  proceeds  shall  be  sufficient  therefor:  (1)  P.  F. 
MoCutcheon,  tax  collector  of  Sayreville  township,  $1,121.12,  with  interest 
thereon  to  the  date  of  payment.  (2)  Conrad  W.  Kuhlthau,  $9,000,  with  inter- 
est at  the  rate  of  5  per  cent  from  February  2,  1907,  to  the  date  of  payment. 
<3)  Manhattan  Trust  Company,  holder  of  receiver's  certificates  Issued  under 
and  pursuant  to  order  of  this  court,  ^,000,  with  interest  thereon  from  Decem- 
ber 1,  1908,  to  the  date  of  payment.  (4)  American  Blower  Company,  amount 
of  mechanic's  lien  reduced  to  judgment  pursuant  to  order  of  court  $8,434.75. 
(5)  Nathan  W.  Clayton  and  Elbert  C.  Pierson,  partners  as  Clayton  &  Plerson, 
$2,194.96." 

This  order  was  made  after  appellants  had  given  notice  of  their  al- 
leged Hen,  but  it  makes  no  provision  for  the  imposition  of  such  lien  on 
the  proceeds  of  sale.  Under  the  authorities  such  provisions  are  essen- 
tial. Collier  on  Bankruptcy,  supra.  The  order  is  fairly  open  to  the 
construction  that  the  general  phrase  "free  and  clear  from  any  liens  and 
incumbrances"  covers  only  such  liens  as  are  by  its  terms  imposed  upon 
the  proceeds,  because  the  court  had  power  to  displace  existing  liens 
only  to  the  extent  to  which  they  were  thus  imposed  upon  the  pro- 
ceeds. With  this  order  before  them,  if  it  be  assumed  that  it  was 
known  to  them — evidently  it  was  not  served  on  them — appellants  might 
reasonably  suppose  that  whatever  sale  might  thereafter  take  place 
would  not  be  free  from  their  lien,  since  no  provision  was  made  to  trans- 
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fer  it  to  the  proceeds.  Until  notice  to  the  contrary  was  given  them 
they  might  fairly  rely  on  such  supposition. 

The  order  of  February  23d,  confirming  the  sale  to  Budl,  says  nothing 
about  the  sale  being  free  and  clear  of  liens  and  incumbrances.  Mani- 
festly that  is  the  reason  why  the  subsequent  order  of  July  23d  under- 
took to  amend  it  by  the  insertion  of  such  provisions.  It  does  state 
that  the  sale  is  made  upon  the  terms  and  conditions  stated  in  a  contract 
between  Buell  and  the  trustees ;  but  it  nowhere  appears  that  appellants 
were  informed  as 'to  the  terms  of  such  contract.  Moreover,  the  con- 
tract itself  makes  no  provision  for  imposing  any  displaced  lien  upon 
the  proceeds.  It  also  recites  that  an  order  Vas  duly  made  and  entered 
directing  the  sale  of  the  property  "free  and  clear  of  incumbrances  and 
upon  certain  terms  and  conditions  in  said  order  stated  and  set  forth." 
Manifestly  this  is  the  order  of  November  30th,  which,  as  we  have  seen, 
contained  no  provisions  as  to  appellants'  lien,  although  all  parties  were 
then  advised  that  such  lien  was  asserted  against  the  property.  Inspec- 
tion of  the  contract  would  not  have  advised  appellants  that  the  terms 
and  conditions  of  the  later  sale,  so  far  as  liens  and  incumbrances  were 
concerned,  were  m  any  way  different  from  those  contained  in  the  order 
of  November  30th. 

It  IS  unfortunate  to  have  to  reverse  the  order  at  this  late  stage  of 
the  proceedings ;  but  the  power  to  displace  Hens  is  a  drastic  one,  and 
should  be  exercised  only  with  scrupulous  attention  to  secure  the  lienor 
specific  notice  and  full  opportunity  to  protect  his  interests.  If,  how- 
ever, the  price  at  which  the  property  was  sold  is  fair  and  reasonable, 
a  resale  after  proper  notice  and  with  sufficient  provisions  to  impose  all 
displaced  Hens  upon  the  proceeds  will  probably  result  in  a  transfer*  to 
the  same  individual  for  the  same  price.  Should  a  higher  price  be 
realized,  no  one  can  reasonably  complain. 

The  order  is  reversed. 


O.  J.  LEWIS  MERCANTILE  CO.  ▼.  KLBPNER. 

(Circnit  Court  of  Appeals,  Second  Circuit    January  11, 1910.) 

No.  104. 

1.  Appeal  and  Ebbob  (|  1002*) — ^RsviEW-nJuBiSDicTioNAL  Questions. 

Where  the  question  whetlier  a  foreign  corporation  was  doing  business 
in  a  state,  so  as  to  render  it  subject  to  suit  ttierein,  was  submitted  to 
tbe  Jury,  Its  decision  on  conflicting  evidence  wlU  not  be  set  aside  by  an 
appellate  court,  unless  clearly  against  the  weight  of  evidence. 

[Ed.  Note. — F(Hr  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  3035- 
3937;  Dec.  Dig.  |  1002.*] 

2,  COUBTS  (§  328*) — JUBISDICTION   OF  FeDEBAL  OoUBTS— AMOUNT   IN    DISPUTE. 

The  amount  In  dispute  in  an  action  for  damages,  in  which  the  damages 
are  determinable  by  the  Jury,  is  sulflcient  to  give  a  federal  court  Jurisdic- 
tion, where  more  than  $2,000,  exclusive  of  interest  and  costs,  is  demand- 

*For  other  caaei  see  same  topic  &  S  numssb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  indezea 
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ed,  and  the  facts  alleged  are  such  as  to  Justify  the  good  faith  of  sucli 
demand. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §§  890-896;  Dec. 
Dig.  f  328.*  ' 

Jurisdiction  of  Circuit  Courts  as  determined  by  the  amount  in  contro- 
versy, see  notes  to  Auer  y.  I^ombard,  19  C  C  A.  75;  Tennent-Stribling 
Shoe  Co.  V.  Roper,  36  C.  a  A.  459.] 

8.  CouBTS  (§  329*) — Jurisdiction  of  Federal  Coubts— EsTOPPEii. 

A  defendant,  who  pleads  a  counterclaim  in  a  federal  court,  is  estopped 
to  deny  Jurisdiction  on  the  ground  that  the  amount  in  dispute  is  insuf- 
ficient 

[Ed.  Note.— For  other  ca^es,  see  Courts,  Gent  Dig.  i  897 ;  Dec.  Dig.  | 
829.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Annie  Klepner  against  the  O.  J.  Lewis  Mercantile  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

On  writ  of  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  review  a  judgment  entered  on  the 
verdict  of  a  jury  in  favor  of  the  plaintiff  for  $1,649.05.  The  interest 
and  costs,  amounting  to  $881.98,  made  the  total  amount  of  the  judg- 
ment $2,531.03,  which  was  entered  November  11,  1908.  Upon  a 
former  trial  a  verdict  was  directed  in  favor  of  the  defendant,  this 
judgment  was  reversed  and  a  new  trial  ordered  by  this  court,  the  opin- 
ion being  reported  in  159  Fed.  94,  86  C.  C  A.  284. 

Herbert  H.  Gibbs,  for  plaintiff  in  error. 

Edward  A.  Alexander  and  Jerome  H.  Buck,  for  defendant  in  error. 

Before  COXE,  WARD,  and  NOYES,  Circuit  Judges. 

COXE,  Circuit  Judge.  On  the  former  trial  the  court  directed  a 
verdict  for  the  defendant.  This  court  decided  that  the  testimony  war- 
ranted a  submission  of  the  controversy  to  the  jury  and  every  disputed 
question  of  fact  was  so  submitted  at  the  trial  now  under  review.  No 
serious  contention  based  upon  the  merits  can  be  urged  against  the 
verdict  Unquestionably  the  conduct  of  the  defendant  in  sacrificing 
the  plaintiff's  prroperty  damaged  her  in  at  least  the  sum  found  by  the 
jury.  This  fact,  coupled  with  the  additional  fact  that  the  litigation 
has  already  extended  over  a  period  of  more  than  six  years  involving 
three  trials  and  two  appeals,  predisposes  the  court  not  to  dismiss  the 
cause  upon  a  doubtful  question  of  jurisdiction. 

The  principal  contention  of  the  defendant  is  that  the  court  should 
have  dismissed  the  complaint:  First,  because  the  proof  fails  to  show 
that  the  defendant — a  Missouri  corporation — was  a  resident  of  the 
Southern  district  of  New  York  or  was  transacting  businesis  therein; 
and  second,  because  the  amount  in  controversy  was  less  than  $2,000. 
The  question  whether  the  defendant  had  a  place  of  business  and  an 
agent  in  New  York  and  was  doing  business  there  was  submitted  to  the 
Jury  and  decided  in  favor  of  the  plaintiff.  This  finding  was  amply 
sustained  by  the  proof.  It  was  at  all  times  conceded  that  J.  H.  Hall 
was  the  defendant's  New  York  agent,  but  it  is  said  that  his  agency 

•For  otber  casei  soe  Mme  topic  &  S  kumbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezce 
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was  limited  to  soliciting  and  receiving  consignments.  The  defend- 
ant's counsel  presents  a  careful  analysis  of  the  evidence  and  bases 
thereon  an  elaborate  argument  to  demonstrate  the  contention  that  the 
defendant  was  not  doing  business  in  this  state. 

The  question  is  not  here  as  an  original  proposition ;  it  was  decided 
upon  conflicting  testimony  in  the  Circuit  Court  and  we  cannot  say  that 
the  decision  is  so  clearly  against  the  weight  of  evidence  as  to  justify 
us  in  settin'g  it  aside.  In  addition  to  the  oral  testimony  the  accounts  of 
sales  dated  at  St.  Louis  and  forwarded  by  the  defendant  have  printed 
prominently  upon  their  face  the  words  "New  York  Office,  442  Broad- 
way." Similarly  the  letter  heads  and  cards  used  by  Hall  have  printed 
upon  them  the  name  of  the  defendant,  "J.  H.  Hall,  Agent,  442  Broad- 
way, New  York."  This  evidence  coupled  with  testimony  that  the  de- 
fendant's officers  frequently  came  to  New  York  to  assist  Hall  in  secur- 
ing business,  that  Hall  had  authority  to  advance  money  for  defendant 
and  the  strong  presumption  that  the  defendant  must  have  known  that 
Hall  was  representing  himself  as  its  general  agent  at  its  New  York 
place  of  business,  amply  sustained  the  conclusion  of  the  court  and  jury. 

The  contention  that  the  court  has  no  jurisdiction  because  the  amount 
involved  is  less  than  $2,000  proceeds,  we  think,  upon  a  mistaken  inter- 
pretation of  the  judiciary  act  (Act  March  3,  1875,  c.  137,  18  Stat.  470) 
as  amended  in  1887-88  (Act  March  3,  1887,  c.  373,  24  Stat.  552 ;  Act 
Aug.  13,  1888,  c.  866,  25  Stat.  433  [U.  S.  Comp.  St.  1901,  p.  508]). 
Section  1  provides  that  the  Circuit  Courts  shall  have  original  cog- 
nizance of  certain  designated  suits  at  common  law  "in  which  the  mat- 
ter in  dispute  exceeds,  exclusive  of  interest  and  costs,  the  sum  of  two 
thousand  dollars."  "The  amount  in  dispute" — says  the  defendant's 
brief — "was  legally  determined  at  the  trial,  at  less  than  $1,868.25  ex- 
clusive of  interest  and  costs." 

If  the  amount  of  the  recovery  were  to  settle  the  question  it  would 
never  be  possible,  in  an  action  where  the  damages  are  in  the  discretion 
of  the  jury,  to  ascertain  whether  the  court  has  jurisdiction  until  the 
jury  has  reported.  The  question  is — did  the  court  have  jurisdiction 
in  limine,  had  the  plaintiff  a  cause  of  action  upon  which  he  might  re-. 
cover  more  than  $2,000?  This  question  must  be  answered  by  an 
examination  of  the  pleadings.  The  fact  that  the  verdict  was  for  less 
than  $2,000,  that  plaintiff,  after  she  discovered  that  the  goods  were 
being  sold  at  ruinous  prices,  was  willing  to  take  less  than  that  sum  in 
settlement,-  and  the  fact  that  the  theory  of  the  recovery  was  changed 
at  the  trial  to  conform  to  the  proof  and  thus  ^yas  limited  to  a  sum  less 
than  the  jurisdictional  amount,  are  not,  in  our  opinion,  germane  to  the 
question.  It  would  produce  a  grotesque  and  an  intolerable  condition 
if  the  law.  were  interpreted  so  as  to  permit  the  jurisdiction  to  depend 
upon  the  decision  of  the  court  or  jury  upon  disputed  questions  of  fact. 

In  her  amended  complaint  the  plaintiff  "demands  judgment  against 
the  defendant  for  the  sum  of  $2,550  with  interest."  Of  course  it  is 
not  pretended,  if  on  the  face  of  the  complaint  it  clearly  appears  that 
the  plaintiff  canno]t  recover  more  than  $2,000,  that  the  mere  demand  in 
excess  of  that  sum  will  give  the  court  jurisdiction.  If,  on  the  other 
hand,  the  demand  is  made  in  good  faith  and  is  justified  by  a  fair  and 
reasonable  interpretation  of  the  facts  it  is  the  true  criterion.    The 
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rule  IS  well  stated  in  Peeler  v.  Lathrop,  48  Fed.  780,  1  C.  C  A.  93,  as 
follows : 

"It  is  not  the  amount  a  plain-tiff  Is  able  to  prove  he  Is  entitled  to  that  de- 
termines the  amount  in  dispute  for  the  purpose  of  Jurisdiction,  for  otherwise 
the  failure  of  a  plaintiff  to  recover  would  oust  the  court  of  jurisdiction.  The 
amount  in  dispute  or  matter  in  controversy,  which  determines  the  jurisdiction 
of  the  Circuit  Courts  in  suits  for  the  recovery  of  money  only,  Is  the  amount 
demanded  by  the  plaintiff  in  good  faith."  * 

In  Washington  County  v.  Williams,  111  Fed.  801,  811,  49  C.  C.  A. 
621,  631,  it  is  said: 

"The  amount  claimed  In  the  declaration  or  complaint,  not  the  amount  of  re- 
covery, is  the  test  of  jurisdiction,  and  the  fact  that  a  sum  in  excess  of  $2,000 
exclusive  of  interest  and  costs,  was  claimed,  gave  the  trial  court  jurisdiction 
to  render  a  judgment  for  a  less  amount  unless  this  court  is  able  to  find  that 
a  demand  for  a  sum  in  excess  of  $2,000  was  interposed  in  bad  faith,  for  no 
other  purpose  than  to  give  the  federal  court  jurisdiction." 

The  theory  of  the  complaint  was  that  when  the  defendant  violated 
its  obligations  under  the  contract,  the  plaintiff  was  entitled  to  recover, 
not  the  invoice  value  or  cost  price  of  the  goods,  but  the  actual  value, 
as  measured  by  the  highest  market  value  at  the  time  of  the  breach, 
which  was  alleged  to  be  $3,000.  There  is  nothing  to  indicate  bad 
faith  in  this  demand,  indeed,  from  the  plaintiff's  point  of  view  it  was 
the  reasonable  demand  to  make  and  was  justified  by  the  facts.  The 
trial  court,  against  the  plaintiffs  objection  and  exception,  limited  the 
recovery  to  the  prices  stated  in  the  invoice,  but  we  cannot  say  that  this 
ruling  establishes  the  bad  faith  of  the  plaintiff  in  demanding  the  full 
value  of  the  property  of  which  she  had  been  deprived  by  alleged  un- 
lawful conduct  of  the  defendant. 

Again,  the  defendant  interposed  a  counterclaim  and,  having  invoked 
the  jurisdiction  of  the  court  for  its  own  benefit,  is  now  estopped  from 
denying  it.  Merchants'  Co.  v.  Clow,  204  U.  S.  286,  27  Sup.  Ct.  285, 
51  L.  Ed.  488. 

We  have  examined  the  other  exceptions  argued  and  are  of  the  opin- 
ion that  none  of  them  is  well  taken.  The  cause  was  fairly  submitted 
to  the  jury  and  no  prejudicial  error  was  committed. 

The  judgment  is  affirmed  with  costs. 


SNYDER  ▼.  NEW  YORK  OBNT.  &  H.  R.  R.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  8,  1910.) 

No.  iia 

Mabteb  and  Servant  (f  286*) — Master's  Liabilitt  for  Injury  to  Servant 
—Safe  Place  to  Work. 

Plaintiff's  Intestate,  while  working  with  others  at  night  in  defendant's 
railway  tunnel  making  alterations,  was  struck  and  killed  by  a  passins 
train.  There  was  a  narrow  space  in  which  the  men  could  work  in  safety, 
but  the  tunnel  was  filled  with  smoke  and  only  lighted  by  torches  carried 
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by  the  men.  Held,  that  the  foct  that  defendant  had  provided  a  safe  place 
to  work,  provided  the  men  kept  carefully  within  it,  did  not  relieve  it  from 
liability  as  matter  of  law,  but  that  it  was  a  question  for  the  jury  wheth- 
er, under  all  the  facts,  it  should  not  have  taken  further  precautions  by 
rules  or  regulations  to  warn  the  workmen  of  the  approach  of  trains. 

[E)d.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  U 
1010-1050;   Dec  Dig.  <  286.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  York. 

Action  by  Henry  Snyder,  administrator,  against  the  New  York 
Central  &  Hudson  River  Railroad  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

I.  H.  Harris  (Arthur  Ofner,  of  counsel),  for  plaintiff  in  error. 
Charles  C.  Paulding  (R.  A.  Kutschbock,  of  counsel),  for  defendant 
in  error. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  The  plaintiff's  intestate  was  one  of  a  gang 
of  laborers  who  were  working  in  the  defendant's  timnel  running  north 
and  south  under  Park  avenue,  New  York  City.  It  contains  four  tracks 
numbered  from  east  to  west  1  to  4.  Tracks  Nos.  1  and  4  are  walled  in ; 
the  walls  having  holes  about  10  feet  apart  to  admit  air  and  let  out 
smoke  of  passing  trains  so  that  it  may  escape  through  the  openings 
between  the  streets  running  east  and  west,  over  tracks  Nos.  2  and  3. 
The  decedent's  gang  was  engaged  in  drilling  holes  in  the  wall  between 
tracks  Nos.  1  and  2  to  receive  an  electrical  equipment.  To  do  this  it 
was  necessary  for  the  men  to  work  from  a  scaffold  of  loose  planks  laid 
on  wooden  horses  placed  against  the  wall  on  track  2  on  which  no 
trains  were  allowed  to  run.  As  the  work  proceeded,  it  was  necessary 
from  time  to  time  to  move  the  scaffold,  and  to  do  this  the  planks  had 
to  be  taken  off  and  laid  in  the  space  between  tracks  Nos.  2  and  3  called 
the  "Six  Foot,"  although  it  appears  to  have  been  little  over  five  feet 
wide;  then  the  horses  had  to  be  moved  and  the  planks  picked  up  and 
placed  upon  them  again.  Tracks  Nos.  1,  3,  and  4  were  in  use.  The 
overhang  of  the  cars  is  from  2^^  to  2%  feet,  so  that  it  will  be  seen 
that  when  trains  passed  on  track  No.  3  a  safe  space  of  only  2^^  feet 
or  less  was  left  in  the  Six  Foot  between  tracks  2  and  3. 

April  23, 1906,  at  11 :50  p.  m.,  wheh  there  was  no  light  in  the  tunnel 
except  the  torches  carried  by  the  men,  and  when,  according  to  some  of 
the  testimony,  it  was  filled  with  smoke,  the  deceased,  while  picking 
up  the  end  of  a  plank  in  the  Six  Foot  and  looking  south,  was  struck  on 
the  head  by  a  train  coming  north  on  track  No.  3  and  instantly  killed. 
The  complaint  states  a  cause  of  action  good  both  under  the  New  York 
employer's  liability  act  of  1902  (Laws  1902,  c.  600)  and  at  common 
law.  The  trial  judge  held  as  matter  of  law  that  the  defendant  had  fur- 
nished the  deceased  with  a  safe  space,  though  a  snfall  one,  in  which  to 
work,  because  if  he  had  kept  on  the  east  side  of  the  middle  line  of  the 
Six  Foot  he  would  not  have  been  hit.    Accordingly,  his  death  being  due 
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to  no  negligence  on  the  part  of  the  defendant,  a  verdict  was  directed 
in  its  favor.  But  we  do  not  think  that  the  only  place  which  can  be 
regarded  as  unsafe  is  one  where  the  workmen  must  get  into  a  situation 
of  danger  in  doing  their  work.  In  this  dark  and  noisy  tunnel  a  very 
slight  inattention  would  expose  them  to  the  loss  of  life  or  limb,  and 
we  think  it  was  a  question  for  the  jury  to  determine  on  all  the  facts 
whether  the  defendant  should  not  have  taken  precaution  by  rules  or 
regulations  to  warn  the  workmen  of  the  approach  of  trains. 
The  judgment  is  reversed.  \ 


AMERICAN  BONDING  CO.  OF  BALTIMORE  V.  STRASBURGEE. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  8,  1910.) 

No.  145. 

!•  Tbiai«  (8  419*)— Demurbeb  to  Bvidencb— Bxceptionb  to  Ruuno— Waiveb. 

An  exception  to  the  overruling  of  a  motion  to  dismiss,  made  at  the 
close  of  plaintilTs  ease,  is  waived  by  the  defendant  by  the  introduction 
of  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial*  C^t  Dig.  |  982;  Dee.  Dig.  i 
419.*] 

2.  Appeal  and  Ersob  (S  977*) — ^Dbk^isionb  Review ABUfr—DiscBETioNABT  Ac- 
tion—Ruling  ON  Motion  fob  New  Tbial. 

The  ruling  on  a  motion  to  set  aside  a  verdict  and  for  a  new  trial  is  not 
reviewable  in  th^  federal  courts. 

[E2d.  Note. — F6r  other  cases,  see  Appeal  and  £2rror.  Cent  Dig.  H  886C^ 
3865 ;   Dec  Dig.  S  977.«] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Action  by  Theresa  Strasburger  against  the  American  Bonding  Com- 
pany of  Baltimore.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Wilder,  Ewen  &  Patterson,  for  plaintiff  in  error. 
E.  Hall,  for  defendant  in  error. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  The  action  was  brought  upon  a  policy  of  insur- 
ance by  which  defendant  agreed  to  indemnify  Mrs.  Theresa  Stras- 
burger, therein  called  the  "assured,"  in  the  sums  of  money  respectively 
specified  in  a  schedule  therein  contained,  for  one  year,  "for  direct  loss 
by  burglary,  theft  or  larceny  *  *  *  Qf  ^ny  of  the  property  de- 
scribed in  the  schedule  hereinafter  given  and  stated  to  be  insured  here- 
under, occasioned  by  its  felonious  abstraction  from  the  interior  of  the 
house,  building,  flat,  apartments  or  rooms  actually  occupied  by  the 
assured  *  *  *  by  any  domestic  servant  or  employ^  of  the  assured, 
or  by  any  person,  or  persons,  except  the  assured.*' 

The  complaint  alleged  that  during  the  period  covered  by  the  policy 
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certain  articles  of  jewelry,  specifically  set  forth,  belonging  to  herself 
and  her  two  daughters,  Hanna  and  Lillian,  were  stolen  and  removed 
from  her  residence.  The  plaintiff,  the  two  daughters,  and  a  son  testi- 
fied to  the  circumstances  attending  the  disappearance  of  the  property 
from  the  bureau  and  chiffonier  drawers  in  which  it  was  kept.  The 
jury  were  instructed  that  they  must  be  satisfied  from  the  evidence  that 
the  property  was  stolen.  There  were  no  objections  taken  to  any  part  of 
the  charge,  and  no  requests  to  charge  were  refused. 

It  is  assigned  as  error  that  the  court  denied  defendant's  motion  to 
dismiss  the  complaint  made  at  the  close  of  plaintiflE's  case.  Having  sub- 
sequently introduced  testimony  in  its  own  behalf,  defendant  waived  the 
exception  reserved  to  such  denial. 

It  is  also  contended  that  the  court  erred  in  denying  defendant's 
motion  to  dismiss  the  action  at  the  close  of  all  the  evidence.  No  ex- 
ception was  reserved  to  such  refusal,  and  it  cannot  be  considered. 

It  is  also  contended  that  the  court  erred  in  denying  defendant's  mo- 
tion to  set  aside  the  verdict  and  for  a  new  trial ;  but  such  denial  is  not 
reviewable  by  appeal  in  the  federal  courts. 

All  that  is  left  are  some  exceptions  to  testimony  as  to  value  of  the 
missing  jirticles,  which  are  trivial  and  unimportant* 

The  judgment  is  affirmed. 


HBRZOO  et  al.  ▼.  NBW  YORK  TEI4EPHONB  00. 

(CIrcait  Court  of  Appeals^  Second  Circuit    February  8»  1910.) 

No.  111. 

Paibzits  (I  828*)— IzTTRiNOEicENT— Electbio  Sionaliho  Afpakatitb. 

The  Herzos  patent,  No.  (128,464,  for  an  electric  signaling  apparatus  and 
circuit  used  priucipany  to  enable  guests  in  hotels  by  means  .of  latent  sig- 
nal transmitters  in  the  rooms  to  signal  the  office,  embodies  a  system  of 
bidirectional  signaling  to  a  limited  extent  only,  it  being  possible  to  signal 
from  the  office  to  a  room  only  when  the  transmitter  in  the  room  is  set  for 
a  signal  to  the  office,  and  is  not  infringed  by  the  system  of  bidirectional 
signaling  in  use  in  a  telephone  exchange. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Suit  in  equity  by  Felix  Benedict  Herzog  and  otljers  against  the 
New  York  Telephone  Company.  Decree  for  defendant  (172  Fed.  425), 
and  complainants  appeal.    Affirmed. 

William  Houston  Kenyon  and  Seabury  C  Mastick,  for  appellants. 
Charles  Neave  and  F.  P.  Fish,  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge.  This  is  a  suit  to  restrain  the  alleged  in- 
fringement of  letters  patent  No.  628,464,  issued  to  Felix  Benedict  Her- 
zog on  July  11,  1899,  for  an  improvement  in  electric  signaling  appa- 
ratus and  circuits.  The  application  for  the  patent  was  filed  October 
25,  1884. 
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The  patentee  stated  in  the  first  part  of  his  specifications  that  in  aii 
earlier  patent  he  had  described  an  automatic  signaling  instrument,  the 
main  feature  of  which  was  that  it  could  be  set  by  a  person  desiring  to 
signal  a  distant  point,  and  was  so  constructed  that  the  signal  would 
not  be  transmitted  at  the  moment  of  setting  the  instrument,  but  would 
be  retained  until  released  by  the  action  of  a  person  at  the  distant  point 
when  he  was  ready  to  receive  it,  and  would  then  be  automatically  trans- 
mitted. These  instruments  were  capable  of  being  set  so  as  to  trans^ 
mit  alterable  signals  and  combinations  of  signals  and  thereby  convey 
information.  The  patentee  called  these  instruments  "latent  signal 
transmitters"  because  they  retained  the  signal — ^it  was  inoperative  un- 
til released — ^and  they  were  the  essential  features  of  the  "teleseme 
system"  in  use  in  many  hotels  some  10  years  ago. 

It  is  unnecessary,  in  the  view  we  take  of  the  case,  to  differentiate 
between  the  prior  Herzog  patents  and  the  patent  in  suit.  Taken  to- 
gether they  undoubtedly  show  the  development  of  the  latent  signal 
system,  although  the  complainants  contend  that  the  present  patent  re- 
lates primarily  to  circuit  connections  rather  than  to  the  latent  signal 
instrument.  We  shall  confine  ourselves  to  the  patent  in  suit  and  shall 
examine  the  case  along  the  lines  laid  down  by  the  complainants. 

Turning  then  to  the  specifications,  it  will  be  noticed  that  the  pat- 
entee describes  his  apparatus  with  especial  reference  to  its  use  in 
hotels : 

"Its  main  feature  consists  in  providing  the  guest's  room  with  such  an  instru- 
ment whereby  he  can  at  pleasure  signal  to  the  hotel  clerk  his  various  wants, 
and  so  combining  and  connecting  these  separate  instruments  with  means  for 
releasing  them  and  receiving  the  signals  controlled  by  the  hotel  clerk  or  receiv- 
ing person  that,  if  desired  the  mere  act  of  setting  any  guest*s  instrument  au- 
tomatically operates  an  annunciator  at  the  receiving  end  so  as  to  inform  the 
clerk  that  the  particular  instrument  has  been  set  and  that  thereupon  the  clerk, 
as  soon  as  prepared  to  receive  the  signal,  can,  by  making  certain  connections, 
introduce  a  receiving  Instrument,  release  the  guest's  signal  Instrument  and 
thus  receive  the  guest's  signal  at  pleasure." 

But  while  the  apparatus  was  especially  designed  for  hotels,  the  pat- 
entee also  says  in  his  specifications : 

"I  shall  describe  my  Invention  chiefly  as  applied  to  hotel  purposes;  but  it  Is 
equally  applicable  to  telephone  exchange  systems  ar  other  circuits.*' 

And  in  another  part  of  the  specifications  he  says: 

"My  present  invention  relates  principally  to  the  application  of  such  appa- 
ratus to  telephone  exchanges,  hotels  and  private  circuits,  though  parts  of  the 
invention  are  applicable  to  many  circuits." 

It  is,  however,  apparent  from  the  language  of  the  specifications  that 
the  apparatus  which  the  inventor  proposes  to  apply  to  telephone  ex- 
changes was  the  latent  instrument  itself.  There  is  nothing  to  indicate 
that  he  had  in  mind  any  such  application  of  the  circuit  connections  of 
the  patent  separate  and  apart  from  the  latent  signal  apparatus.  Still 
it  is  undoubtedly  true  that  a  patentee  is  not  obliged  to  describe  all  the 
uses  which  the  subject  of  his  patent  is  capable  of.  He  is  entitled  to  all 
the  beneficial  functions  of  his  invention  whether  he  described  them  or 
not 
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The  following  drawing,  similar  to  the  third  figure  of  the  patent, 
illustrates  the  apparatus  and  circuits  described  in  the  specifications: 


0I3H0 

K       [•*"       1^       «^ 


The  different  parts  of  the  apparatus  illustrated  and  its  operation  are 
thus  described  in  the  specifications : 

"D,  D,  D,  D,  represent  separate  latent  signal  instruments  constracted  as  1 
have  described,  one  being  placed  in  each  guest's  room.  E3ac9i  instrument  is 
connected  by  a  separate  wire  with  the  receiving  station  or  clerk's  office,  and 
each  circuit  leads  through  a  separate  spring-Jack,  M,  and  an  annunciator,  N, 
after  which  the  circuits  Join  and  lead  through  a  battery,  R,  to  the  ground.  In 
a  separate  circuit  are  placed  a  battery,  S,  opposite  in  polarity  to  the  battery  R, 
and  a  sounder,  T.  This  circuit  terminates  at  one  end  in  the  ground  and  at  the 
Other  in  plug,  t,  one  side  of  which  is  insulated,  as  shown.    The  apparatus  is 
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represented  as  In  its  former  conditicm,  and  all  the  separate  circuits  are  opea 
at  the  guest's  Instruments,  a  notch  in  each  break-wheel  being  under  the  con* 
tact-springs. 

'*When  any  guest  sets  his  instrument,  it  closes  the  circuit  and  drops  the 
annunciator  drop  corresponding  to  that  instrument  and  room,  thereby  making 
the  clerk  aware  that  that  instrument  has  been  set  It  is  t»  be  observed  that 
the  instrument  remains  locked  when  set,  for  the  reason  that  the  polarity  of 
the  current  in  circuit  is  such  as  to  repel  the  armature  and  make  it  lock  the 
escapement  The  circuit  ia  thus  closed  at  the  room  and  remains  so  dosed  until 
the  clerk  opens  it  again  by  his  action  in  releasing  the  latent  signal.  The  an- 
nunciator may  be  provided  with  a  continuous  ringing  arrangement  to  call  at- 
tention, but  in  any  case  will  prevent  the  drop  from  being  raised  inadvertently 
before  the  number  is  noted,  as  if  so  restored  it  will  drop  back  again  until  the 
current  is  again  opened  at  the  room  by  proper  means.  The  clerk  thereupon  in- 
serts the  plug,  t,  in  the  proper  spring-Jack,  and  the  battery  S,  being  of  opposite 
polarity  to  the  battery  R,  causes  the  guest*s  instrument  to  be  released  and 
transmit  its  signal,  which  is  received  by  the  clerk  on  the  receiving  instrument, 
T,  for  which  purpose  a  sounder  or  bell  may  be  employed  to  sound  or  a  visual 
indicator  or  a  register  to  record  the  signals  received." 

The  claims  of  the  patent  in  issue  are  Nos.  11,  12,  13,  19,  and  20. 
Claim  19  is  selected  by  the  complainants  as  typical,  and  is  as  follows : 

"At  each  of  several  substations  a  calling  apparatus  including  a  circuit  ter- 
minal and  a  manually  operated  element  co-operating  therewith  and  constructed 
to  have  with  respect  to  the  terminal  a  normal  position  of  rest  and  one  of  ac- 
tion s^arate  lines  from  these  stations  to  a  central  station  having  a  separate 
annunciator  device  for  each  such  substation,  and  a  common  connection  to  a 
common  source  of  current  arranged  to  be  controlled  by  the  change  of  positioa 
of  the  substation  manual  element  to  begin  the  actuation  of  the  corresponding 
annunciator  device  and  nominally  to  continue  this  actuation  until  the  said  sul>- 
station  element  is  again  In  its  position  of  rest,  a  switching  connection  at  the 
central  station  for  each  such  line  arranged  during  its  operation  to  interrupt 
the  operation  of  the  annunciator  element ;  and  co-ojperating  therewith,  a  plug 
and  cord  adapted  to  be  used  in  turn  with  all  the  switching  connections,  and  a 
second  connection  controlled  by  the  plug  and  supplying  current  of  another 
character  or  condition ;  together  with  a  magnetically  controlled  device  at  each 
substation  arranged  and  adjusted  to  be  controllable  by  the  current  controlled 
by  the  plug  and  not  by  the  normal  current  and  to  operate  as  a  notification  to 
the  transmitting  operator." 

The  scope  of  this  claim  can  best  be  appreciated  by  analyzing  it  and 
examining  its  elements  in  reference  to  the  structure  illustrated  in  the 
drawing  and  described  in  the  specifications : 

The  first  element  of  the  claim  is : 

*'At  each  of  several  substations  a  calling  apparatus,  including  a  terminal  and 
a  manually  operated  element  co-operating  therewith,  and  constructed  to  have 
with  respect  to  the  terminal  a  normal  position  of  rest  and  one  of  action." 

In  the  apparatus  described  and  shown  in  the  patent  the  substation 
is  the  latent  signal  instrument  ifl  the  guest's  room.  The  circuit  ter- 
minal is  the  contact-spring,  and  the  manually  operated  element  is  the 
break- wheel.  These  are  nominally  separated  and  in  a  position  of  rest ; 
the  spring  being  opposite  a  notch  in  the  periphery  of  the  wheel.  They 
can  be  brought  into  a  position  of  contact  and,  consequently,  of  action 
by  rotating  the  wheel  by  hand. 

The  second  element  of  the  claim  is : 

''Separate  lines  from  these  stations  to  a  central  station  having  a  separate 
annunciator  or  device  for  each  such  substation,  and  a  common  connection  to 
a  common  source  of  current  arranged  to  be  controUed  by  the  change  of  positioii 
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of  the  BubstatioD  manual  element  to  begin  the  actuation  of  the  corresponding 
annunciator  device,  and  nominally  to  continue  this  actuation  until  the  said  sub- 
station element  is  again  In  Its  position  ot  rest" 

In  the  structure  described  and  shown  in  the  patent,  the  parts  em- 
braced in  this  element  are  the  separate  signal  circuits  to  each  latent 
signal  instrument,  the  individual  annunciators,  and  the  common  bat- 
tery. 

The  third  element  of  the  claim  is : 

"A  switching  connection  at  the  central  station  for  each  such  line  arranged 
during  its  operation  to  interrupt  the  operation  of  the  annunciator  element" 

In  the  apparatus  described  in  the  patent  this  element  is  the  plug  and 
cord  at  the  central  office.  It  is  not  regarded  as  of  importance,  how- 
evv,  that  the  annunciator  should  be  cut  out  of  circuit  when  the  plu*g 
is  inserted,  for  the  patent  says : 

"Of  course  there  is  no  objection  in  having  the  annunciator  drop  magnet  left 
in  circuit  other  than  that  it  increases  the  resistance  of  the  circuit" 

The  fourth  element  of  the  claim  is : 

"And  co-operating  therewith  a  plug  and  cord  adapted  to  be  used  In  turn  with 
all  the  switching  connections  and  a  second  connection  controlled  by  the  plug 
and  supplying  current  of  another  character  or  condition." 

In  the  apparatus  described  and  shown  in  the  patent,  the  plug  at  the 
central  station  is  adapted  to  be  used  with  all  the  switching  connections 
and  also  controls  a  second  connection  with  the  battery  S  which  is  a 
dififerent  source  of  current  from  the  battery  R  and  of  opposite  po- 
larity. When  the  plug  is  inserted  in  the  spring- jack  at  the  central  sta- 
tion, the  current  flows  from  the  second  source  of  supply  to  the  substa- 
tion and  energizes  the  magnet  shown  at  the  top  of  the  left-hand  figure 
so  that  it  attracts  its  armature  and  releases  the  signaling  instrument, 
which  thereupon  transmits  its  message  to  the  central  stsltion. 

The  last  element  of  the  claim  is : 

"Together  with  a  magnetically  controlled  device  at  each  substation  arranged 
and  adjusted  to  be  controllable  by  t|ie  current  controlled  by  the  plug  and  not 
by  the  normal  current  and  to  operate  at  a  notification  to  the  transmitting 
operator." 

In  the  apparatus  of  the  patent  this  magnetically  controlled  device 
is,  strictly  speaking,  the  armature  of  the  magnet  above  referred  to. 
Speaking^ more  broadly  it  is  the  magnet,  the  armature,  and  the  break- 
wheel.  They  serve  to  hold  the  signaling  instrument  in  its  set  position 
and  to  release  it  so  that  the  message  can  be  sent  in  when  the  central 
office  is  ready  to  receive  it.  When  the  instrument  is  released  its  run- 
ning down  indicates  either  audibly  or  visually  to  the  person  at  the  sub- 
station that  his  message  has  been  received. 

And  here  it  should  be  observed  that  all  that  the  patent  from  be- 
ginning to  end  says  about  signaling  from  central  to  substation — the 
"outward  call" — is  as  follows : 

(1)  The  claim — as  already  noted — speaks  of  the  "notification  to  the 
transmitting  operator"  and  implies  a  prior  transmitting  operation  on 
his  part. 
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(2)  The  specifications  say: 

(a)  "This  opening  of  the  circuit  (by  the  clerlt),  moreover,  is  bo  arranged  as  to 
serve  as  a  return-signal  to  the  guest  and  to  indicate  to  him  that  his  call  has 
been  noted." 

(b)  "WTien  the  clerk  releases  any  latent-signal  Instrument,  the  guest  is  in- 
formed of  the  fact  by  observing  the  hand  of  the  instrument  or  by  the  noise  of 
the  clock  work  in  unwinding  and  is  thereby  assured  that  his  wants  are  being 
attended  to." 

It  is  obvious  from  the  claims  and  specifications  as  a  whole  that  what 
the  patentee  especially  desired  to  provide  was  means  of  communica- 
tion from  guest  to  central  office,  and  not  from  central  office  to  guest — 
that  the  outward  notification  was  merely  an  incident  to  the  inward  call. 

Up  to  this  point  we  have  examined  the  claim  in  question  in  connec- 
tion with  the  specifications  and  drawings,  both  of  which  refe;;  to  latent 
signal  instruments.  The  whole  organization  of  the  patent  seems  to 
center  around  these  instruments.  Tfliere  is  much  ground  for  contend- 
ing that  it  cannot  be  read  away  from  them — that  the  patent  covers  cir- 
cuit connections  only  in  connection  with  such  instruments.  And,  if 
this  be  true,  want  of  infringement  is  obvious,  for  it  is  conceded  that 
the  defendant  does  not  employ  latent  signal  instruments  or  any  de- 
vices having  similar  functions. 

The  complainants,  however,  as  already  indicated,  urge  that  the  claim 
is  for  circuit  connections,  and  not  for  the  latent  signal  instrument  or 
connections  solely  therewith,  and  the  feature  of  the  invention  is  said 
to  be  the  "to  and  fro  calling  system"  and  the  capacity  for  bidirectional 
calling  embodied  in  the  last  element  of  the  claim  which  we  have  ex- 
amined. 

Assuming  then  that  we  may  eliminate  from  the  patent,  as  the  com- 
plainants have  sought  to  do,  all  reference  to  the  latent-signal  instru- 
ment, it  must  still  be  clearly  borne  in  mind  that  the  "notification  to  the 
transmitting  operator"  of  tiie  last  element  of  the  claim  is  in  the  nature 
of  an  acknowledgment  signal  rather  than  an  independent  signal.  In- 
deed, it  is  not  contended  by  the  complainants  that  in  the  specific  struc- 
ture of  the  patent  an  initial  message  can  be  sent  from  the  central  of- 
fice to  the  substation.  And  while,  for  the  purposes  of,  this  case,  we 
may  assume  that  the  specifications  and  drawings  can  be  considered  as 
applying  (1)  to  a  calling  system  and  (2)  to  a  latent  signal  system  and 
confine  ourselves  to  the  former,  we  see  no  ground  whatsoever  for  hold- 
ing that  the  calling  structure  covered  by  the  claim  has  any  greater 
capacity  for  bidirectional  signaling  than  that  illustrated  in  the  draw- 
ings of  the  complainants'  own  brief,  viz.,  a  capacity  to  send  a  signal 
from  central  to  substation  as  the  result  of  initial  action  there.  To 
give  the  claim  a  broader  application  would  be  to  depart  from  its  own 
language  as  well  as  to  wholly  ignore  the  extracts  from  the  specifica- 
tions which  we  have  quoted.  We  cannot  accede  to  the  proposition  that 
the  patentee  can,  under  any  doctrine  of  equivalents,  change  or  add  to 
the  circuit  connections  of  the  patent  so  as  to  make  the  apparatus  work 
in  a  different  way  or  under  different  conditions. 

Consequently,  even  if  we  admit  that  the  claim  is  essentially  for  cir- 
cuit connections  and  not  for  a  latent  signal  instrument,  still  in  vieAv 
of  its  own  language  and  of  the  specifications  and  drawings  it  must  be 
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construed  as  covering  only  .apparatus  the  parts  of  which  act  in  such 
relation  and  subordination  to  each  other  that  a  signal  from  central 
office  to  substation  follows  only  as  the  result  of  prior  action  taken  at 
the  substation.  There  must  be  an  electrical  or  mechanical  connection 
between  the  element  used  by  the  transmitting  operator  and  the  ele- 
ment employed  for  the  return  signal. 

This  limitation  upon  the  scope  of  the  claim  renders  it  possible  to 
confine  the  examination  of  the  question  of  infringement  within  com- 
paratively narrow  bounds,  and,  possibly,  to  avoid  altogether  the  ques- 
tion of  validity.  We  have  to  look  in  the  defendant's  structure  for  the 
elements  which  we  have  found  in  tiie  claim  co-ordinated  in  the  same 
way.  If  we  do  not  so  find  them,  infringement  is  not  established,  and 
it  is  unnecessary  to  consider  the  questions  whether  the  patent  is  valid 
in  view  of  the  prior  art,  or  whether  on  account  of  such  art  the  patent 
should  be  construed  broadly  or  narrowly.  Only  in  case  infringement 
is  established  is  the  question  of  validity  important.  Only  in  case  the 
defendant  infringes  the  claim  as  we  have  construed  it  is  it  important  to 
consider  whether  we  are  justified  in  assuming,  in  accordance  with  the 
complainants*  contention,  that,  the  claim  should  be  treated  as  covering 
circuit  connections  separate  and  apart  from  the  latent  signal  instru- 
ment. 

Turning  now  to  the  defendant's  structure,  we  find  that  it  is  oper- 
ating a  telephone  system  consisting  of:  (1)  The  apparatus  at  each 
subscriber's  station  (the  substation);  (2)' the  lineS' connecting  each  sub- 
scriber's station  with  the  central  station  or  exchange :  and  (3)  the  ap- 
paratus at  the  central  station  for  receiving  and  making  calls  and  per- 
mitting the  intercommunication  of  subscribers. 

All  the  apparatus  and  circuits  of  the  defendant's  system  are  tele- 
phone apparatus  and  circuits,  and  there  seems  to  be  little  ground  for 
the  complainants'  attempt  to  differentiate  between  its  signaling  part 
and  its  telephone  part.  In  order,  however,  to  determine  whether  the 
claim  in  question  covers  any  portion  of  the  defendant's  apparatus,  we 
shall  only  examine  those  parts  which  the  complainants  assert  consti- 
tute defendant's  "signaling  system"  and  have  the  limited  capacity  of 
bidirectional  calling  covered  by  the  claim.  We  will  attempt  to  read 
the  claim  upon  the  defendant's  apparatus. 

At  each  subscriber's  station  in  the  defendant's  system  there  is  a 
break  in  the  circuit  at  the  telephone  hook  normally  maintained  open 
by  the  weight  of  the  telephone  receiver  and  closed  when  the  receiver 
is  removed  from  the  hook  and  the  latter  moved  by  spring  action  into 
contact  with  the  circuit  terminals.  Although  the  hook  is  actuated  by 
a  spring  and  not  by  hand,  it  may  perhaps  be  regarded  as  the  manually 
operated  element  of  the  claim.  It  is  in  a  normal  position  of  rest  when 
the  receiver  is  on  the  hook  and  is  in  a  position  of  action  when  the  re- 
ceiver is  off  the  hook  and  it  is  moved  into  contact  with  terminals. 
We  will  assume  that  this  apparatus  is  covered  by  the  first  element  of 
the  claim,  although,  were  we  considering  the  prior  art,  it  would  be 
difficult  to  see  why,  in  case  this  element  appears  in  the  defendant's 
structure,  it  does  not  also  appear  in  the  organization  of  the  prior 
Cheever  patent  (No.  208,463).    In  that  organization  there  is  at  a  sub- 
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Station  a  circuit  terminal  and  a  spring  normally  held  in  a  position  of 
rest  by  the  weight  of  the  receiver — an  exact  equivalent  of  the  hook — 
and  brought  into  a  position  of  action  when  the  receiver  is  removed. 

Similarly  we  may  assume  for  the  purposes  of  this  case  that  the  de- 
fendant's apparatus  embraces  the  second  and  third  elements  of  the 
claim.  There  are  separate  lines  from  each  subscriber's  station  to  a  cen- 
tral station,  a  separate  annunciator  device  for  each  subscriber's  station, 
and  a  Common  source  of  current  arranged  to  be  controlled  by  the  man- 
ual element  at  the  subscriber's  station  to  actuate  the  annunciator  device. 
So  there  are  switch  terminals  the  operation  of  which  interrupts  the 
.    operation  of  the  annunciator  device. 

In  so  far  as  the  claim  covers  automatic  signaling  from  a  substation 
to  a  central  station,  a  common  battery  and  the  interruption  of  the 
annunciator  by  the  central  operator,  undoubtedly  the  defendant's  ap- 
paratus comes  within  it.  So  also  it  may  be  remarked  would  the  struc- 
ture of  the  prior  Cheever  patent.    The  complainants'  expert  says : 

"The  Cheever  organization  does  embody  automatic  signaling  and  a  common 
battery." 

And  here  it  should  be  noted,  also,  that  the  claims  of  the  patent  not 
embracing  the  return  signal  feature  seem  clearly  to  be  anticipated  by 
this  Cheever  patent. 

The  substantial  questions  of  infringement  arise  then  in  the  attempt 
to  read  the  concluding  elements  of  claim  19 — especially,  those  relating 
to  the  return  signal — upon  the  defendant's  apparatus.  As  we  have  al- 
ready pointed  out,  the  claim  calls  for  a  second  source  of  current  at 
the  central  office  of  opposite  polarity  to  the  normal  current.  When  the 
plug  is  inserted  at  the  jack  in  the  central  station,  this  second  kind  of 
current  flows  from  the  central  station  to  the  substation  and  controls  a 
magneticallv  controlled  device — the  armature  of  the  magnet — at  the 
substation  *t6  operate  as  a  notification  to  the  transmitting  operator." 
But,  as  we  have  further  pointed  out,  this  second  kind  of  current  can- 
not be  made  to  flow  unless  and  until  the  transmitting  operator  has 
initiated  the  operation  by  closing  the  circuit  with  the  manually  oper- 
ated element.  An  independent  call  from  central  station  to  substation 
'  is  impossible  with  the  apparatus  of  the  patent. 

Now  what  is  there  in  the  defendant's  structure  which  has  similarity 
to  this  apparatus  of  the  patent? 

The  complainants  insist,  in  the  first  place,  that  the  magnetically  con- 
trolled device  of  the  claim  is  the  armature  of  the  bell  at  the  sub- 
scriber's station,  which  makes  it  necessary  for  us  to  consider  the  nature . 
and  operation  of  such  bell.  At  each  subscriber's  station  in  the  defend- 
ant's system  there  is  an  electric  bell  which  is  rung  by  an  alternating 
current  of  electricity  sent  over  the  circuit  by  the  central  operator  when 
she  desires  to  call  the  subscriber  to  his  telephone.  The  alternating 
current  passes  through  a  magnet  and  causes  its  armature  to  vibrate 
and  to  make  the  clapper  attached  thereto  strike  the  bell.  The  bell  or 
the  armature  may  be  called  the  "magnetically  controlled  device"  of 
the  claim,  and  it  is  controlled  by  a  different  kind  of  current  from  the 
normal  current.  So  it  must  be  observed  that  the  ringing  of  the  bell 
is  a  rfgnal  to  the  subscriber.    But  the  vital  question  is  whether  the 
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ringing  of  the  b'ell  is  a  return  or  acknowledgment  signal  within  the 
meaning  of  the  claim  as  we  have  interpreted  it — whether  it  results 
electrically  or  mechanically  from  any  initial  operation  by  the  trans- 
mitting operator — or  is  a  wholly  independent  operation. 

It  seems  to  us  entirely  clear,  that  there  is  no  electrical  or  mechanical 
connection  between  any  act  of  jthe  subscriber  and  the  ringing  of  the. 
bell  of  his  telephone  by  the.  central  operator.  The  subscriber  desires 
to  call  another  subscriber.  He  takes  his  receiver  off  the  hook ;  the  cur- 
rent flows,  and  the  annunciator  at  the  central  office  falls.  The  central 
operator  seeing  the  annunciator  fall  inserts  a  plug  in  the  jack  of  the 
calling  line.  The  operator  is  then  in  communication  with  the  sub- 
scriber, ascertains  the  connection  desired,  and  takes  the  necessary  steps 
to  make  it.  Intercommunication  having  taken  place,  the  subscriber 
hangs  up  the  receiver,  and  his  apparatus  is  in  the  same  condition  as  it 
was  before  he  gave  the  call.  The  bell  of  the  calling  subscriber  has  not. 
been  rung.  In  so  far  as  the  bell  was  affected  by  the  subscriber's  ac- 
tion, it  might  as  well  have  been  upon  an  entirely  different  circuit.  The 
bell  magnet  has  no  relation  to  or  control  over  the  hook  or  its  contacts. 
It  is  true  thsft  the  ringing  of  a  subscriber's  bell  may  be  the  result  of 
a  previous  call  by  the  subscriber  in  the  sense  that  it  was  the  circum-* 
stance  which  caused  it.  The  central  might  call  the  subscriber  to  tell 
him  that  she  could  not  get  a  desired  connection  which  he  had  previ- 
ously telephoned  her  to  ask  for.  But  so  she  might  call  him  to  state 
her  inability  to  get  a  connection  which  he  had  requested  by  letter  or 
through  a  messenger.  There  would  }>e  no  combination  or  joint  opera- 
tion. The  bell  at  the  subscriber's  station  is  unrelated  structurally  or 
operatively  to  the  apparatus  by  which  the  subscriber  calls  the  central 
station.  The  bell  does  not  ring  as  a  notification  to  the  transmitting 
operator  in  the  sense  that  it  is  the  completion  of  an  operation  insti- 
tuted by  him.  It  always  rings  as  an  independent  operation  which  may 
or  may  not  have  been  brought  about  by  the  circumstances  of  a  previ- 
ous call  by  the  subscriber.  There  is  no  such  interrelation  between 
the  different  parts  of  the  defendant's  apparatus  that  the  signal  from 
central  office  to  substation  follows  as  the  result,  either  mechanically 
or  electrically,  of  prior  action  tsJcen  at  the  said  station.  While  the 
elements  of  the  defendant's  apparatus  are  similar  to  those  of  the 
organization  of  the  patent,  they  co-operate  in  a  different  way  and  pro- 
duce different  results. 

It  is  urged,  however,  by  the  complainants,  that  apparatus  only  should 
be  compared,  and  that  the  defendant's  apparatus  has  the  capacity  for 
the  return  signal  of  the  apparatus  of  the  patent  and  more.  But  even 
this  is  not  shown.  The  return  sigtial  of  the  apparatus  of  the  patent 
can  only  be  sent  over  the  defendant's  circuits  when  the  receiver  is  off 
the  hook.  But  it  is  not  intended  that  the  bell  shall  be  rung  when  the 
receiver  is  off  the  hook.  It  is  shunted  and  is  not  organized  to  ring.  If 
it  does  ring,  the  operation  is  an  accidental,  uncertain,  and  unintended 
one  which  should  not  be  considered  in  determining  the  operation  or, 
capacity  for  operation  of  the  apparatus.  Instead  of  there  being  cimi- 
larities  between  the  apparatus  of  the  patent  and  that  of  the  defend- 
ant's system — so  far  as  the  calling  of  the  substation  is  concerned — 
they  are  marked  in  dissimilarities.    The  magnetically  controlled  device 
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of  the  patent  can  only  receive  a  signal  when  the  manually  operated 
element  has  made  the  circuit  connection.  The  magnetic  device — the 
bell — of  the  defendant's  apparatus  can  only  be  rung  when  the  manually 
operated  element  has  not  made  the  circuit  connection.  The  apparatlis 
of  the  patent  is  capable  of  bidirectional  signaling  onlv  to  the  limited 
extent  that  return  dependent  signals  can  ht  sent.  The  apparatus  of 
the  defendant's  system  is  capable  of  almost  unlimited  independent  to 
and  fro  calling,  but  cannot  be  used  for  dependent  signaling.  The  only 
time  when  one  apparatus  can  be  used  is  the  time  when  the  other  can- 
not be  used. 

It  follows  that  infringement  is  not  established.  And  this  result 
cannot  be  regarded  as  surprising.  While  we  have  followed  the  lines 
of  the  complainants'  discussion  and  have  sought  to  ascertain  the  gen- 
eric invention  of  the  patent  sued  upon  as  distinguished  from  any  spe- 
cific illustration  thereof,  it  has  still  always  seemed  apparent  that  the 
real  subject-matter  of  the  patent  related  to  something  else  than  tele- 
phony. The  object  of  the  patent  considered  as  a  whole  was  to  im- 
prove the  inventor's  latent-signal  apparatus — ^to  relieve  its  peculiar 
necessities.  It  is  true  that  the  claims  are  broader  than*the  specifica- 
tions. They  were  prepared  some  14  years  after  the  application  was 
filed,  and  the  electrical  art  had  developed  phenomenally  in  the  mean- 
time. Nevertheless,  it  is  only  by  placing  strained  constructions  upon 
words,  by  laying  special  stress  upon  isolated  sentences,  and  by  reading 
the  claims  without  reference  to  the  specifications  and  drawings,  that 
any  foundation  is  shown  for  the  contention  that  the  patent  covers  cir- 
cuit connections  employed  in  the  defendant's  telephone  system.  And, 
for  reasons  already  stated  at  length,  such  interpretation  of  the  patent 
is  impossible. 

The  decree  of  the  Circuit  Court  is  aflfirmed,  with  costs. 


TIME  SAVER  CO.  v.  STAMFORD  TRUST  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  U,  1910.) 

No.  101. 

Patents  (§  328*)— Invention— Bank  Account  Book. 

The  Rand  patent,  Na  746,157,  for  a  bank  account  book,  in  which  the 
leaveB  have  a  vertical  crease  down  the  center,  upon  which  the  outer  half 
may  be  folded  forward  or  backward  to  facilitate  the  carrying  forward  of 
balances  to  another  page,  is  void  for  lack  of  invention,  in  view  of  the 
prior  art,  as  shown  in  the  Wever  and  Parmerter  patent.  No.  632,769. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Suit  in  equity  by  the  Time  Saver  Compa^v  against  the  Stamford 
Trust  Company.  Decree  for  defendant,  ai-J  complainant  appeals. 
Affirmed. 

R.  Cushman,  for  appellant. 
E.  R.  Newell,  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

•For  oUier  cases  see  same  topic  ft  |  nvmbbb  in  Doc.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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NOYES,  Circuit  Judge.  This  is  a  suit  in  equity  to  restrain  the  al- 
leged infringement  of  letters  patent  No.  746,157  issued  Decembe^  8, 
1903,  to  James  H.  Rand  for  an  improvement  in  bank  ledgers  or  similar 
books  and  assigned  to  the  complainant. 

The  patent  relates  particularly  to  skeleton  or  daily  balance  ledgers 
used  in  banks  for  recording  the  daily  deposits,  withdrawals,  and  bal- 
ances of  depositors.  Each  page  is  provided  with  vertical  lines  dividing 
it  into  columns  to  receive  the  appropriate  items  for  different  days  as 
well  as  the  names  of  the  depositors.  On  each  page  are  usually  three 
groups  of  columns,  so  that  when  the  ledger  is  open  spaces  for  six 
days'  transactions  are  shown.  The  successive  pages  required  for  the 
names  of  depositors  are  termed  a  section.  Sections  recording  the 
weekly  transactions  are  repeated  throughout  the  book.  At  the  end  of 
each  week  it  is  necessary  to  continue  each  depositor's  account  in  the 
next  succeeding  section  by  carrying  forward  the  balance  of  the  last  day. 
In  the  absence  of  a  device  to  facilitate  the  operation  it  was  the  practice 
in  transferring  balances  to  bend  the  successive  pages  of  the  old  weekly 
section  forward  so  as  to  expose  Saturday's  transactions  and  to  bend 
the  corresponding  pages  of  tihe  new  section  backward  to  expose  Mon- 
day's column  and  the  additional  column  for  Saturday's  balance.  This 
practice  required  mt^ch  care  in  adjusting  the  corresponding  horizontal 
lines  and  the  leaves  turned  toward  each  other  were  bulged  at  the  center. 

The  primary  object  of  the  patent  in  suit  was  to  facilitate  this  opera- 
tion of  the  carrying  of  the  balances  forward.  In  the  ledger  of  the  pat- 
ent there  is  a  vertical  crease  or  perforation  at  the  middle  of  each  leaf. 
At  the  end  of  the  week,  when  it  is  desired  to  carry  over  the  balances, 
the  left-hand  page  is  folded  forward  at  the  crease,  and  the  correspond- 
ing right-hand  page,  with  the  intervening  leaves,  is  folded  backward. 
The  creases  being  vertical  in  the  middle  of  the  pages,  the  edges  of  the 
leaves  meet  at  the  center  of  the  book  in  proper  alignment  and  the  leaves 
lie  comparatively  flat. 

The  first  claim  of  the  patent— which  may  be  taken  as  illustrative— 
is  as  follows : 

"An  account  book  having  leaves  creased  vertically  midway  between^  their 
bound  edges  and  their  free  outer  edges  whereby  opposing  leaves  meet  at  the 
center  of  the  book  when  folded  toward  each  other,  each  leaf  being  provided  on 
opposite  sides  of  Its  crease  with  account  columns  having  appropriate  headings, 
and  at  Its  outer  vertical  margin  with  a  balance  column  having  a  suitable  head* 
Ing  substantially  as  set  forth." 

It  is  unquestionable  that  account  books  with  creased  leaves  were  old. 
It  is  also  certain  that  account  columns  with  appropriate  headings — 
and  even  marginal  balance  columns — had  been  used  or  described  before 
the  time  of  this  patent.  Indeed  all  the  complainant  contends  for  as 
novel  is  the  combination  with  the  other  elements  of  the  vertical  crease 
in  the  middle  of  the  pages. 

While  the  vertical  crease  of  the  claim  is  not  referred  to  anywhere  in 
the  patent  as  being  double-acting,  it  must  necessarily  be  of  that  nature 
to  operate  as  described.  Each  leaf  must  be  folded  both  forward  and 
backward  and  the  crease  must  permit  this  to  be  done.  The  patentee 
says  that  "one  or  more  lines  of  perforations  formed  in  the  middle  of 
the  leaves"  may  be  employed  in  lieu  of  the  crease. 
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The  defense  being  invalidity  of  the  patent,  it  is  thus  necessary  to 
look  in  the  prior  art  for  an  account  book  with  vertical  creases  or  per- 
for'ations  in  the  middle  of  each  page  permitting  it  to  be  turned  forward 
and  backward.  But  in  making  this  investigation  we  are  not  called 
upon  to  go  further  than  to  the  Wever  and  Parmerter  patent,  No.  632,- 
769,  of  September  21,  1899,  which  likewise  relates  to  bank  account 
books.  If  that  patent  does  not  anticipate  or  show  such  a  state  of  the 
art  as  to  negative  invention,  no  other  patent  or  prior  use  does.  The 
complainant  concedes,  and  the  defendant  claims,  that  it  is  the  best 
reference. 

The  object  of  the  Wever  and  Parmerter  patent  is  substantially,  the 
same  as  that  of  the  patent  in  suit.  The  patentees  speak  of  carrying 
over  the  balance  from  one  week  to  the  next  and  say : 

"The  purpose  and  object  of  our  Invention  Is  to  facilitate  the  accurate  trans- 
ferring of  these  balances  by  having  exposed  to  the  view  of  the  accountant  the 
name  of  the  depositor  in  the  preceding  closed  period  or  week  and  at  the  same 
time  the  names  of  the  same  depositors  in  the  succeeding  period  or  wQek  to 
which  the  balance  is  being  carried,  and  also  to  have  the  transferring  puLut  ai>- 
proximately  at  the  center  of  the  page,  or,,  in  othe;  words,  a  considerable  dis- 
tance from  its  edges,  which  makes  the  transferring  of  the  balance  much  easier 
and  much  more  convenient  than  when  made  at  the  edge  of  the  book." 

The  first  claim  of  the  Wever  and  Parmerter  patent  is  illustrative: 

"An  account  book  comprising  a  plurality  of  leaves  containing  the  depositor's 
name  or  the  subject-matter  of  the  account,  each  leaf  provided  with  a  forwardly 
folding  crease  at  a  point  suflSciently  removed  from  its  edge  to  expose  the  de- 
positor's name,  and  the  succeeding  leaves  adapted  to  be  turned  backward  to 
receive  the  balances  of  the  accounts,  substantially  as  described." 

While  the  claims  of  the  Wever  and  Parmerter  patent  speak  of  a 
forwardly  folding  crease,  the  specifications  say : 
"Each  page  is  provided  with  a  vertical  crease  or  line  of  perforations." 

It  is  undoubtedly  true  that  the  preferred  form  of  construction  under 
the  Wever  and  Parmerter  patent  does  not  anticipate  the  patent  in  suit. . 
The  crease  is  located  a  considerable  distance  from  the  middle  of  the 
leaf  toward  the  edge.  Consequently,  when  the  left-hand  leaf  is  folded 
forward  upon  the  crease,  it  does  not  meet  the  right-hand  leaf,  which  is 
bent  backward,  anywhere  near  the  center  of  the  book. 

This  construction  was  apparently  considered  by  the  present  patentee 
to  be  the  only  construction  of  the  Wever  and  Parmerter  patent,  and  an 
objection  thereto  was  thus  pointed  out  by  him  when  that  patent  was 
cited  against  him  in  the  Patent  Office  : 

*'In  Wever  and  Parmerter,  No.  632,769,  the  leaves  are  creased  between  their 
middle  and  their  outer  edges,  and  the  leaves  when  folded  for  transferring 
balances,  therefore,  do  not  reach  the  center  of  the  book,  but  extend  merely  to 
the  center  of  the  page.  This  requires  the  right-hand  leaves  to  be  rolled  or 
bulged  at  the  center  of  the  book,    •    ♦    •    which  is  objectionable." 

This  objection  the  patentee  sought  to,  and  undoubtedly  did,  remove 
by  the  improvement  of  the  patent  in  suit.  But  tiie  difficulty  is  that 
he  did  not  escape  the  Wever  and  Parmerter  patent  by  so  doing.  He 
apparently  overlooked  the  alternative  construction  permitted  by  the 
specifications  of  that  patent.  After  describing  the  preferred  form  of 
construction  it  is  said: 
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"Or  the  first  balance  column  and  transactions  of  the  first  day  may  be  placed 
before  the  name  column  without  varying  from  the  principle  of  our  Invention." 

The  "transactions  of  the  first  day"  are,  obviously,  the  transactions 
for  Monday,  including  the  deposits,  checks,  and  balance.  Those  are 
the  items  included  under  the  headings  for  each  day  as  shown  in  all  the 
drawings  of  the  patent. 

Now  the  Wever  and  Parmerter  patent  calls  for  a  crease  or  perfora- 
tion which  must  be  so  located  as  to  expose  the  depositors'  names  when 
the  left-hand  page  is  folded  forward.  Consequently  the  crease  must 
be  at  the  right  of  the  depositors'  names — the  name  column — on  the 
left-hand  pages.  But  "the  first  balance  column  and  the  transactions  of 
the  first  day"  together  with  the  name  column  would,  according  to  the 
drawings  of  the  patent,  occupy  substantially  half  the  left-hand  page. 
This  would  bring  the  vertical  crease  practically  in  the  middle  of  the 
page.  Folding  the  left-hand  leaf  upon  the  crease,  and  turning  the 
right-hand  pages  backward,  would  make  the  opposing  leaves  meet  at 
practically  the  center  of  the  book.  It  is  true  that  the  patent  does  not 
expressly  call  for  backward  folding  creases  in  the  right-hand  leaves, 
but  it  does  say  in  its  claims  that  the  leaves  "must  be  adapted  to  be 
turned  backward  to  receive  the  balances."  And  the  most  obvious  way 
of  turning  them  backward  would  be  to  fold  them  upon  the  line  of  the 
fon^'ardly  folding  creases.  This  would  bring  the  edges  of  the  right- 
hand  leaves,  like  the  edge  of  the  left-hand  leaf,  substantially  at  the  cen- 
ter of  the  book.  If  the  pages  were  perforated,  instead  of  creased,  it  is 
hardly  conceivable  that  they  would  be  turned  back  upon  anything  else 
than  the  line  of  perforations.  Therefore  it  seems  to  us  that  the  Wever 
and  Parmerter  patent  may  fairly  be  said  to  present  an,  account  book 
with  creases  or  perforations  in  the  middle  of  each  page,  permitting  it 
to  be  turned  forward  and  backward,  and,  consequently,  to  anticipate 
the  patent  in  suit. 

But  whether,  in  view  of  the  fact  that  the  crease  of  the  Wever  and 
Parmerter  alternate  construction  does  not  necessarily  come  precisely 
at  the  middle  of  the  page,  and  thus  bring  the  edge  of  the  folded  leaf 
at  the  exact  center  of  the  book,  and  of  the  further  fact  that  it  is  not  ex- 
pressly required  that  the  ri^ht-hand  leaves  should  be  folded  backward 
flat  upon  the  same  crease  or  perforations,  anticipation  is  shown,  we 
need  not  definitely  determine.  It  is  sufficient  now  to  say  that,  in  our 
opinion,  a  person  skilled  in  the  art,  with  this  construction  before  him, 
would  have  no  difficulty  by  the  use  of  mere  mechanical  skill  in  making 
the  creases  or  lines  of  perforations  precisely  in  the  middle  of  each  page, 
and  in  so  making  them  that  the  left-hand  pages  could  be  turned  for- 
ward and  the  right-hand  pages  turned  backward  upon  them. 

It  follows,  then,  that  the  first  claim  of  the  patent  is  invalid  for  want 
of  invention  in  view  of  the  prior  art.  This  disposes  of  tlie  case. 
There  is  nothing  in  the  remaining  claims  showing  invention,  if  it  is  ab- 
sent from  the  first  claim.  The  second  and  third  claims  are  not  ma- 
terially diflFerent  from  the  first.  The  additional  elements  of  the  fourth 
and  fifth  claims  do  not  help  them. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 
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WESTINGHOUSB  ELECTRIC  &  MFG.  CO.  V.  ALLIS-CHALMERS  CO. 
(Circuit  Court  of  Appeals,  Third  Circuit    January  20,  1910.) 

No.  72. 

1.  Patents  (8  234*)— Construction— Electrical  Mechanisms.- 

In  dealing  with  patents  having  relation  to  electricity,  an  Invisible,  in- 
tangible agency,  and  in  itself  of  different  kinds,  which  in  its  different 
phases  may  affect  or  be  affected  by  metals  or  appliances  in  different  ways 
and  wltl^  wholly  different  results,  a  court  must  guard  against  being  mis- 
led by  the  mere  superficial  resemblances  of  the  appliances  and  machines 
used  in  connection  with  it ;  for  from  an  electrical  standpoint  the  real  sig- 
nificance of  such  appliances  lies,  not  in  their  material,  external  appear- 
ance, but  in  their  working  effect,  under  the  infiuence  of  diverse  electrical 
factors. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  |  234.*] 

2.  Patents   (§  328*)— Validity  and  Infringement— System  of  Electrical 
,  Distribution. 

The  Lamme  patent,  No.  606,015,  for  a  system  of  electrical  distribution 
and  regulation  designed  to  obviate  the  variation  in  speed  of  a  rotary  con- 
verter with  changes  in  the  amount  of  the  Inductive  load,  when  converting 
a  direct  into  an  alternating  current,  is  not  for  a  mere  aggregation  of  pre- 
viously known  devices,  but  discloses  invention  of  decided  merit,  In  view 
of  the  fact  that  the  problem  of  prevehting  such  machines  from  racing  and 
destroying  themselves  when  such  conversion  was  attempted  had  been 
known  for  several  years,  at  a  time  when  such  apparatus  was  particularly 
in  demand,  and  that  the  patentee  was  the  first  to  devise  an  effici^it  means ; 
also  held  infringed. 

3.  Patents  (§  287*)— Infringement— Persons  Liable— Corporation  Control- 

lino  Another. 

Where  one  corporation  owns  or  controls  absolutely  the  entire  property 
of  another,  including  its  business  and  good  will,  and  operates  its  plant  and 
conducts  its  business  as  a  department  of  its  own  business,  it  is  responsible 
for  the  acts  of  such  other  company,  and  may  be  held  liable  for  Its  In- 
fringement of  a  patent 

[E}d.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  (  457;  Dec.  Dig. 
I  287.*1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Suit  in  equity  by  the  Westinghouse  Electric  &  Manufacturing  Com- 
pany against  the  AUis-Chalmers  Company.  Decree  for  defendant, 
and  complainant  appeals.     Reversed. 

For  opinion  below,  see  168  Fed.  91, 

Kerr,  Page,  Cooper  &  Hay  ward  (Edwin  B.  Smith,  of  counsel),  for 

appellant. 
Thomas  F.  Sheridan  and  Clifton  V.  Edwards,  for  respondent 
Before   GRAY  and   BUFFINGTON,   Circuit  Judges,   and   Mc- 

PHER^ON,  District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  a  bill  filed  in  the  court  below, 
the  Westinghouse  Company  charged  the  AUis-Chalmers  Company  with 
infringement  of  patent  No.  606,015,  issued  June  21,  1898,  to  one 
Lamme,  for  a  system  of  electrical  distribution  and  regulation,  and  now 

•For  oUier  cases  see  same  topic  St  I  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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owned  by  it.  That  court,  in  an  opinion  reported  at  168  Fed.  91,  held 
that  no  inf  ringin|^  act  c«i  the  part  of  the  AHis-Chalmers  Company  was 
shown,  and  dismissed  the  bill,  without  discussing  the  patent  questions 
involved.  From  such  decree  the  Westinghouse  Company  appealed. 
As  we  have  reached  the  conclusion  that  under  the  pleadings  and 
proofs  the  alleged  infringing  acts  are  chargeable  to  the  Allis-Chalmers 
Company,  we  turn  to  a  discussion  of  the-  patent  in  question. 

When,  in  the  early  90's,  the  advantap^es,  for  transmission  and  other 
purposes,  of  an  alternating  over  a  direct  current  became  apparent, 
there  arose  a  demand  for  appliances  whereby  existing  electric  plants, 
built  to  generate  direct  currents,  could  convert  such  direct  into  alter- 
nating currents.  This  demand,  as  well  as  the  desirability  of  at  times 
converting  alternating  into  direct  currents,  led  to  the  development  of 
rotary  converters.  Without  discussing  details,  it  suffices  to  say  that 
such  converters  so  coupled  a  motor  and  a  generator  that,  when  the 
direct  current  was  the  electro-motive  force  at  one  end,  the  other  pro- 
duced an  alternating  current,  and  vice  versa.  This  rotary  converter 
was  improved  from  time  to  time,  and  when  used  to  convert  alternating 
to  direct  currents  proved  satisfactory.  On  the  other  hand,  when  used 
to  transform  a  direct  to  an  alternating  current,  the  converter  proved 
unsatisfactory,  and  its  dangers  were  such  as  to  almost  prohibit  its  use. 
These  dangers  arose  from  its  erratic  actions,  in  that  it  would,  without 
warning  to  or  knowledge  by  the  operator,  so  suddenly  and  at  such 
high  speed  begin  racing  that  before  the  operator  could  control  the 
apparatus  it  was  liable  to  destroy  itself. 

Now  the  rotary  converter,  as  constructed  at  the  date  of  the  patent, 
consisted  of  a  motor  and  a  generator,  placed  side  by  side  on  a  common 
shaft,  and  having  a  common  magnetic  field.  They  had  also  a  com- 
mon winding  connected  at  different  points  to  the  bars  of  the  commu- 
tator and  to  the  collecting  rings,  respectively,  so  that,  when  a  direct 
current  was  led  iqto  the  coils  through  the  commutator,  thus  driving 
the  machine  as  a  direct  current  motor,  an  alternating  current  could  ti 
taken  from  the  collector  rings.  But  this  conversion  of  direct  to  alter- 
nating current  brought  into  play  inductive  forces  which  are  hot  present 
where  a  direct  current  is  used  for  nonconverting  purposes.  If  an 
inductive  load^ — ^such,  for  example,  as  inductive  motors — were  thrown 
upon  the  alternating  current  circuit,  a  demagnetization  of  the  field  of 
the  converter  resulted,  with  an  attendant  increase  in  the  speed  of  the 
armature,  such  ae  noted  above.  Now,  as  this  speed-causing  factor  was 
without  the  knowledge  and  beyond  the  control  of  the  operator,  it  can 
readily  be  seen  that  this  uncontrolled  inductive  factor  dominated  the 
converter  and  precluded  its  use,  except  in  cases,  theoretical  rather  than 
real,  where  no  variation  in  the  inductive  load  on  the  alternating  cur- 
rent circuit  could  possibly  occur.  Moreover,  the  result  of  this  induct- 
ive force  in  abruptly  changing  the  speed  of  the  armature  and  the 
regularity  of  the  alternating  current  was  objectionable,  in  that  such 
currents  work  properl3r  only  under  a  fixed  rate  of  alternation.  To 
counteract  this  destructive  force  was  Lamme's  purpose,  and  the  proofs 
show  that,  although  such  evil  was  recognized,  it  was  not  remedied  until 
he  did  so  near  the  close  of  the  90's,  and  it  is  significant  that  no  other 
mode  has  since  been  devised. 
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Turning  to  the  patent,  we  find  Lamme  stated  his  object  clearly  in 
these  words : 

"My  invention  relates  to  the  transformation  of  direct  carrents  to  alternating 
currents,  and  has  for  its  object  to  provide  a  method  and  a  means  whereby  the 
speed  of  the  rotary  transformer  employed  may  be  maintained  substantially 
ooustant.  Irrespective  of  changes  in  the  amount  of  inductive  load  on  the  alter- 
nating current  circuit" 

He  then  states  the  effects  on  a  rotary  converter  of  inductive  and  non- 
inductive  loads  on  the  alternating  current  circuit,  to  which  we  have 
referred,  and  says : 

**Thereforev  If  the  alternating  current  circuit  carries  an  inductive  load — 
such,  for  example,  as  inductive  motors — ^which  changes  from  time  to  time,  the 
variations  in  the  amount  of  inductive  load  will  cause  variations  in  the  speed 
of  the  transformer,  which  will  in  turn  vary  the  speed  of  the  motors  driven 
by  if* 

The  patentee  then  describes  his  remedial  mechanism  as  follows : 

"In  order  to  obviate  this  variation  In  speed  with  changes  In  the  amount  of 
inductive  load,  I  propose  to  employ  a  small  direct-current  generator  for  ex- 
citing the  field-magnet  of  the  rotary  transformer,  which  may  have  either  a 
shunt,  a  series,  or  a  compound  winding,  but  which  must  be  normally  operated 
to  produce  ah  electro-motive  force,  which  corresponds  to  a  degree  of  field- 
magnet  excitation  very  much  below  saturation.  This  exciting  generator  is 
driven  either  by  an  alternating  current  motor,  which  is  in  turn  driven  by  cur- 
rent supplied  by  the  rotary  transformer,  or  it  Is  belted  directly  to  the  rotary 
transformer." 

And  of  the  electrical  action  of  such  device  he  says : 

''If  the  amount  of  the  alternating  current  inductive  load  on  a  rotary  trans- 
former changes,  so  that  the  rate  of  alternating  decreases,  for  example,  then 
the  exciting  generator  and  the  motor  driving  the  same  will  also  decrease  in 
speed.  This  action  will  also  decrease  the  exciting  electro-motive  force  of  the 
rotary  transformer,  and  as  the  exciter  is  unsaturated  a  small  drop  in  speed 
will  produce  a  relatively  large  drop  in  the  electro-motive  force.  This  lowering 
of  the  exciting  electro-motive  force  will  thus  weaken  the  field  of  the  rotary 
transformer  «uid  effect  an  Increase  of  its  armature  si)eed  dp  to  near  the  normal. 
On  the  other  hand,  an  increase  in  speed  of  the  rotary  transformer  will  be  ac-. 
companied  by  an  increase  in  the  exciting  electro-motive  force,  which  will  act 
immediately  to  lower  the  speed  of  the  transformer." 

But,  while  Lamme's  device  was  the  first  to  solve  the  difficulty,  it  is 
still  contended,  inasmuch  as  the  elements  of  his  device,  for  example, 
a  rotary  converter  and  an  auxiliary  exciter,  were  old,  that  Lamme's 
device  was  a  mere  assembling  of  these  appliances,  which  did  not  in- 
volve invention.  But  the  fact  that  the  electrical  world,  with  the  knowl- 
edge of  the  use  of  both  rotary  converter  and  auxiliary  exciter,  during 
the  several  years  the  difficulty  existed,  made  no  such  combination  as 
Lamme's,  is  highly  suggestive  that  it  required  more  than  mere  en- 
gineering advance  of  the  electrical  art  to  devise  the  possibility  of  a 
use  of  these  old  elements  in  the  new  and  changed  relations  resulting 
from  the  presence  of  induction  motors  in  an  alternating  current-cir- 
cuit. This  deepening  of  the  complexity  of  the  problem  made  more  un- 
likely the  possible  use  of  old  elements  under  situations  widely  different 
from  the  theretofore  practice.  Moreover,  when  we  are  dealing  with 
electricity,  an  invisible,  intangible  agency,  and  in  itself  of  different 
kinds,  and  when  we  know  that  in  its  different  phases  it  may  affect,  or 
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be  affected  by,  metals  and  appliances  in  diflFerent  ways  and  with  wholly 
different  results,  we  must  guard  against  being  misled  by  the  mere 
superficial  resemblances  of  the  appliances  and  machines  used  jn  con- 
nection with  it ;  for  from  an  electrical  standpoint  the  real  significance 
of  such  appliances  lies,  not  in  their  material,  external  appearance,  but 
in  their  working  effect  under  the  influence  of  diverse  electrical  factors. 

Take,  for  example,  the  use  by  Kielholtz  of  an  auxiliary  exciter, 
which  is  the  nearest  approach  to  Lamme.  In  the  first  place,  Kielholtz's 
device  was  addressed  to  an  entirely  different  problem.  He  used  a 
wholly  different  electrical  mechanism  and  secured  a  wholly  different 
electrical  result.  Indeed,  no  one  contends  his  mechanism  could  be  so 
modified,  readjusted,  or  reconstructed  as  to  do  the  work  of  Lamme's. 
In  fact,  the  two  devices  were  in  wholly  different  electrical  fields,  and 
the  only  thing  in  common  between  them  was  the  self-use  of  rotation 
to  control  speed  through  the  well-understood  principle  of  a  common 
Steam  governor,  which  increased  or  decreased  the  supply  of  steam  as 
the  engine  speeded  or  slowed.  This  familiar  governor  principle  Kiel- 
holtz utilized  in  an  auxiliary  motor  or  exciter,  and  the  value  of  his  de- 
vice lay,  not  in  the  mere  use  of  an  exciter,  but  in  the  use  he  made  of 
it  to  control  the  electrical  conditions  with  which  he  dealt.  Now  his 
problem  was,  with  the  factor  of  a  fixed  electro-motive  power  of  a 
direct  current  applied  to  a  motor  and  a  generator,  of  maintaining  un- 
varying speed  whereby  the  distant  lamps  of  an  electric  light  system 
would  remain  constantly  and  equally  bright  with  those  near  at  hand. 
He  dealt  wholly  with  a  direct  current.  The  destructive,  disturbing 
force  of  induction  motors  on  an  alternating  current  was  not  involved. 
There  was  no  danger  in  any  shape  from  any  destructive  electro-motive 
force  or  speed  racing.  His  motor  was  driven  by  a  fixed  direct  cur- 
rent, controlled  by  a  rheostat,  and  worked  on  a  generator  with  an  in- 
dividual magnetic  field.  His  object  was  simply  to  maintain  uniform, 
not  to  prevent  destructive,  speed ;  for,  under  his  conditions,  such  speed 
could  not  exist.  In  his  device  the  magnetic  field  of  his  generator  was 
self -excited ;  it  was  not  connected  with  or  affected  by  the  auxiliary 
exciter,  which  latter  increased  or  decreased  the  magnetism  of  the  mag- 
netic field  of  the  motor  alone.  Consequently,  as  the  speed  of  the  motor 
armature  tended  to  decrease,  Kielholtz's  exciter  responsively  tended 
to  decrease  the  opposing  magnetism  of  the  main  motor's  magnetic 
field,  and  under  this  dual  decrease  tendency  of  opposing  forces  of  field 
and  armature  his  motor  maintained  its  former  speed. 

Now  this  device,  ingenious  and  effective  as  it  seems,  in  no  way 
solved  or  tended  to  solve  the  problem  to  which  Lamme  addressed  him- 
self. For  it  will  be  noted  that  the  use  of  an  auxiliary  exciter  by  Kiel- 
holtz was  in  itself  no  more  suggestive  to  Lamme  than  the  steam  gover- 
nor, for  both  alike  simply  addressed  themselves  to  the  problem  of 
maintaining  a  constant  level  of  speed  by  making  increased  or  decreased 
applications  of  the  motive  power  the  governing  factor.  But  this  plain 
and  simple  application  of  the  governor  principle  would  not  avail  in 
Lamme's  problem,  because  there  induction  on  the  alternating  current 
circuit  introduced  an  additional  disturbing  element,  which  tended  to 
radically  disturb  the  equipoise  controlled  by  a  governor.  Indeed,  as 
stated  by  one  of  the  witnesses: 
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**It  was  five  years  subsequent  to  the  discovery  that  a  self-exciting  rotary 
transformer  was  a  dangerous  and  self -destructive  machine  before  any  one 
made  the  discovery  that  its  defects  could  be  cured  by  providing  it  with  an  ex- 
citing dynamo  by  itself." 

During  this  period  the  electric  profession  tried  to  solve  the  problem 
of  a  possible  safe  use  of  a  rotary  converter,  when  converting  a  direct 
to  an  alternating  current,  but  without  success.  During  ,such  experi- 
ments at  the  General  Electric  Company's  works  in  April,  1893,  such  a 
machine  speeded  up  and  burst  the  armature ;  the  experimenting  engi- 
neer testifying: 

**Precau lions  were  taken  to  guard  against  accidents;  but  the  inverted  rotary 
speeded  up  so  rapidly  that  before  the  man  could  open  the  switch  connecting  it 
to  the  course  of  direct  current  supply  the  armature  burst.  •  ♦  ♦  i  dis- 
cussed the  matter  with  other  engineers,  with  the  hopes  of  understanding  the 
phenomenon." 

Indeed,  the  proofs  show  that  a  number  of  accidents  occurred  during 
these  years,*  and  although,  as  we  have  seen,  such  machines  were  in 
great  demand  in  the  new  practice  that  had  grown  up  of  utilizing  old, 
direct-current  systems  to  convert  their  currents  to  alternating  ones, 
manufacturers  were  averse  to  furnishing  such  machines,  much  as  they 
were  called  for,  and  when  they  did  so  it  was  only  with  full  instructions 
as  to  the  dangers  incident  to  their  use.  But  not  only  was  this  new 
disturbing  factor  of  inductive  force  thus  introduced,  but  it  was  made 
to  acutely  operate  on  a  single  magnet  field  and  simultaneously  un- 
balance the  magnetic  counterforces  of  both  motor  and  generator.  For 
the  situation  was  one  where  not  only  the  magnetic  inequality  passively 
caused  by  decrease  in  sp^d  must  be  reckoned  with,  but  also  the  mag- 
netic inequality  actively  caused  by  demagnetization  resulting  from  in- 
ductive force  ifl  the  alternating  line,  and  both  these  influences,  as  we 
have  seen,  were  exerted  in  a  magnetic  field  common  to  both  the  motor 
and  generator  of  a  rotary  converter,  which  latter  Kielholtz  did  not 
have.  With  these  new  factors  entering  into  the  situation  and  the  many 
electrical  problems  resultant  therefrom,  it  will  be  seen  that  the  appli- 
cation of  the  auxiliary  motor  was  a  step  which  involved  much  more 
of  the  inventive  faculty  than  the  use  of  such  an  exciter  did  in  the 
device  of  Kielholtz.  If  the  Patent  Office  was  justified — which  pre- 
sumably it  was — in  conceding  inventive  character  to  Kielholtz,  it 
would  seem  warranted  in  regarding  as  inventive  the  application  of  the 
governor  principle  by  Lamme  to  a  different  and  more  intricate  field. 

In  view,  therefore,  of  the  electrical  problems  which  confronted  him, 
we  are  of  opinion  that  Lamme's  work  involved  invention.  The  proofs 
bearing  on  the  difficulties  and  obscurities  the  electrical  art  in  rotary 
converter  practice  had  before  it  satisfies  us  that  Lamme's  problem,  far 
from  being  a  mere  adaptation  of  recognized  agencies  to  accomplish  a 
simple  expedient  was  a  complex,  obscure  electrical  difficulty  which  in- 
volved invention  of  decided  merit.  We  think  this  well  summed  up  in 
the  frank  statement  of  one  of  the  electrical  engineers  called  by  com- 
plainant, who  says : 

*'From  time  to  time  thereafter  other  similar  accidents  were  reported,  and  It 
was  not  yntil  189S,  when  the  patent  in  suit  issued,  that  any  satisfactory  solu- 
tion  of  the  problem  was  reached,  and  that  inverted  rotary  transformers  could 
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be  produced  which  wodld  produce  the  constant  frequency  and  safe  operation 
required.  The  means  set  forth  by  Mr.  Lamnie  furnishes  a  complete  solution  of 
the  problem,  since  it  not  only  prevents  the  machines  from  being  self -destructive, 
but  also  renders  them  capable  of  giving  the  substantially  constant  frequency 
so  essential  for  alternating  current  systems.  This  means,  while  simplicity 
itself  as  a  matter  of  structure,  was  by  no  means  an  easy  one  to  conceive  of, 
as  is  shown  by  the  fact  that  through  five  years  of  knowledge  of  the  problem, 
at  a  time  when  the  apparatus  was  particularly  in  demand,  no  one  else  thought 
of  it.  Indeed,  for  my  own  part,  I  do  not  find  it  easy  to  understand,  even  now 
that  I  have  been  familiar  with  It  for  many  years,  and  if  I  did  not  know  to  the 
contrary,  I  should  still  be  inclined  to  say,  with  much  positlvenesa,  that  the 
means  shown  would  not  work  to  accomplish  the  result.  I  remember  very  well 
that  after  the  accident  in  the  power  house  of  the  Westinghouse  CJompany,  when 
this  invention  was  applied  to  prevent  its  repetition,  the  fact  that  it  worked  to 
secure  that  result  created  much  surprise.*' 

We  accordingly  hold  the  patent  valid.. 

That  the  installation  in  the  Merchants'  Heat  &  Light  Company  at 
Indianapolis  is  an  infringement  is  clear,  and  the  only  question  is 
whether  the  Allis-Chalmers  Company  is  chargeable  as  the  infringer. 
The  issues  settled  by  the  pleadings  establish  that  the  Allis-Chalmers 
Company  owns  the  controlling  majority  of  the  stock  of  the  Bullock 
Electric  Manufacturing  Company,  which  furnished  the  infringing  ap- 
paratus but  the  bill  does  more  than  charge  such  corporate  control  as 
might  result  merely  from  such  majority  ownership,  and  that  some  of 
the  directors  of  one  company  are  also  directors  of  the  other.  These 
two  facts,  without  more,  might  be  insufficient  to  establish  the  propo- 
sition that  the  Allis-Chalmers  Company  was  liable  for  the  acts  of  the 
other  corporation.  But  there  is  more.  There  is  the  positive  averment 
that  the  Allis-Chalmers  Company  either  owns  absolutely  or  controls 
the  entire  property  of  every  kind,  including  the  business  and  good  will, 
of  the  Bullock  Company,  and  is  operating  and  conducting  the  plant  and 
business  as  the  electrical  department  of  its  own  business.  In  corrobor- 
ration  of  these  averments  it  is  charged  that  the  Allis-Chalmers  Com- 
pany advertised  its  entry  upon  the  electrical  field,  giving  as  its  reason 
the  facts  that  it  has  acquired  the  plant  of  the  Bullock  Company,  that 
its  own  electrical  department  consisted  of  or  comprised  the  plant  of 
the  Bullock  Company,  and  that  its  intention  was  to  go  on  with  the 
manufacture  of  the  Bullock  Company's  product.  Since  these  signift- 
cant  averments  are  either  admitted  in  terms,  or  are  only  met  by  the 
formal  denial  of  control,  "save  as  the  Allis-Chalmers  Company  is  law- 
fully entitled  thereto  as  the  holder  of  such  majority  of  stock,"  we  think 
the  situation  justifies  a  court  in  acting  upon  it.  The  two  corporations 
evidently  preserve  their  separate  organizations ;  but  the  control  of  the 
Bullock  Company's  business  is  exercised  by  the  Allis-Chalmers  Com- 
pany, which  has  taken  over  all  that  is  valuable  in  this  business  and 
made  it  a  department  of  its  own. 

The  substance  of  the  matter  is  that  the  Allis-Chalmers  Company  is 
the  unquestioned  master,  whose  orders  are  obeyed,  and  we  think  that 
under  such  -circumstances  a  court  of  equity  may  well  look  behind  the 
corporate  screen  and  determine  where  the  real  and  responsible  power 
lies.  It  is  not  a  question  where  the  formal  legal  title  to  the  property 
rests.  The  bill  avers — and  the  answer  passes  the  averment  over  in 
silence — that  even  the  ownership  of  the  property  may  have  passed. 
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for  it  charges  that  either  the  ownership  of  the  property  has  been  trans- 
ferred, or,  if  not  the  ownership,  at  least  the  control,  and  the, answer 
confines  such  denial  as  is  made  solely  to  the  transfer  of  control,  and 
says  nothing  whatever  about  the  transfer  of  ownership.  But  we  lay 
no  stress  upon  the  ownership  of  the  legal  title  to  the  property.  It  is 
enough  for  the  present  purpose  to  note  that  on  the  face  of  the  plead- 
ings the  power  to  control,  operate,  and  manufacture  is  in  the  AUis- 
Chalmers  Company^  and  is  being  exercised  by  that  company.  In  our 
opinion,  therefore,  it  is  liable  for  the  infringing  act  complained  of  as 
being  its  own  act  done  through  a  controlled  agency. 

The  decree  dismissing  the  bill,  therefore,  must  be  reversed,  the  bill 
reinstated,  and  a  decree  entered  holding  the  patent  valid  and  infringed. 


DONALDSON  v.  EOKSAMENT  STONE  CO, 

(Circuit  Court,  E.  D.  New  York.    January  21,  1910.) 

Patbnts  (S  326*)— Suit  fob  Infringement— Violation  of  Injunction. 

An  officer  of  a  corporation  enjoined  by  final  decree  from  Infringing  a 
patent,  who  was  personally  responsible  for  its  acts  and  also  for  those  of  a 
new  corporation  formed  thereafter,  held  in  contempt  for  ylolatlon  of  the 
Injunction. 

[Ed.  Note.— For  other  cases,  see  Patents^  Cent  Dig.  S{  61^-619;  Dea 
Dig.  f  32a*] 

In  Equity.  Suit  by  John  Donaldson  against  the  Roksament  Stone 
Company.  On'motion  to  punish  John  Boswell,  an  oflficer  of  defendant 
corporation,  for  contempt  for  violation  of  injunction.  Motion  sus- 
tained. 

See,  also,  170  Fed.  192. 

O.  Ellery  Edwards,  Jr.,  for  complainant. 

William  H.  Janes  (Clarence  Ladd-Davis,  of  counsel),  for  respondent 
Boswell. 

■ 

CHATFIELD,  District  Judge.  This  court  decided  in  the  above- 
entitled  action  that  patent  No.  624,563,  dated  May  9,  1899,  to  C.  W. 
Stevens,  was  valid,  and  on  the  18th  day  of  May,  1909,  an  injunction 
was  issued  to  the  defendant,  its  officers,  trustees,  directors,  managers, 
agents,  servants,  and  workmen.  Among  the  parties  so  served  was  one 
John  Boswell,  the  former  president  of  the  defendant  corporation, 
which  was  then  in  liquidation  or  insolvency.  Subsequently  it  ap- 
peared that  the  said  Boswell,  who  is  within  the  jurisdiction  of  this 
court,  was,  under  the  name  of  ''The  Marbolith  Stone  Company,"  con- 
ducting, in  the  Southern  district  of  New  York,  the  business  of  making 
artificial  stone,  and  an  application  was  made  to  this  court  to  punish 
him  for  contempt,  upon  allegations  that  the  Marbolith  Stone  Company 
was  but  a  means  adopted  by  the  said  Boswell  to  avoid  the  effects  of 
the  injunction  issued  against  the  defendant  corporation  and  its  offi- 

•For  otlier  cajmi  im  lame  topic  A  8  hvmbbb,  In  Dec.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  IhdezM 
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cers,  and  also  alleging  that  Boswell,  by  means  of  the  MarboHth  Stone ' 
Company,  was  infringing,  and  thus  was  in  contempt  of  the  decree  and 
injunction  order  of  this  court. 

Considerable  testimony  has  been  taken  on  behalf  of  both  the  com- 
plainant and  Boswell,  and  certain  .experiments  have  been  performed 
in  the  presence  of  the  court.  In  the  meantime,  also,  an  action  has  been 
started  in  the  Southern  district  of  New  York,  by  the  complainant  here- 
in, against  the  MarboHth  Stone  Company,  in  which  an  application  for 
a  preliminary  injunction  was  made.  It  appears  by  the  record  that 
the  question  of  issuing  a  preliminary  injunction  in  that  action  turned 
upon  the  use  by  the  MarboHth  Stone  Company  of  what  is  known  as  the 
Sellars  patent,  No.  244,321,  dated  July  12,  18^,  and  an  order  was 
made  in  the  action  in  the  Southern  district  of  New  York  restraining 
the  MarboHth  Stone  Company  from  making  stone  by  the  Stevens 
process,  but  expressly  providing  that  no  injunction  was  intended 
against  operations  by  the  defendant  in  that  suit  under  the  Sellars  pat- 
ent above  referred  to. 

Upon  the  argument  of  the  motion  to  punish  for  contempt  in  this 
court,  the  experiments  performed  by  the  comjilainant  showed  that  cer- 
tain material,  admittedly  of  the  same  sort  or  a  part  of  the  molding 
material  used  by  Boswell  for  the  operations  of  the  MarboHth  Stone 
Company,  absorbed  and  drained  away  water  in  substantially  the  same 
manner  as  the  material  used  by  the  complainant  under  its  method  of 
utilizing  the  Stevens  patent ;  and,  while  there  was  some  dispute  as  to 
the  accuracy  of  tamping  the  two  molds,  the  general  principles  involved 
and  the  application  of  the  illustration  was  apparent.  At  the  same  time 
the  complainant  poured  the  fluid  material  out  of  which  stone  was  to 
be  made  into  various  molds  prepared  for  the  purposes  of  illustration, 
one  of  which  was  made  under  iJie  specifications  of  the  Sellars  patent 
with  paraffine  wax,  mixed  in  the  proportion  of  7  parts  of  paraffine  to 
93  parts  of  sand,  and  then  treated  with  steam  or  hot  air  before  pouring 
in  the  concrete.  In  this  particular  mold,  the  liquid  did  not  drain  or 
flow  away  to  any  appreciable  extent,  but  stood  at  the  surface  level  for 
several  hours,  and  the  setting  of  the  concrete  or  fluid  material  in  the 
mold  was  accomplished  by  the  chemical  hardening  and  the  evaporation 
of  the  water  from  the  bare  or  exposed  surface  of  the  casket. 

These  experiments  exactly  defined  the  scope  of  this  court's  former 
decision,  and  made  it  apparent  that,  if  the  SeUars  patent  had  been  mis- 
interpreted by  this  court,  then  it  probably  should  have  been  held  as  an, 
anticipation  of  the  Stevens  patent ;  whereas,  on  the  other  hand,  if  the 
Sellars  patent  was  correctly  interpreted  by  this  court,  the  respondent 
Boswell,  in  his  operations  under  the  name  of  the  MarboHth  Stone 
Company,  was  certainly  infringing  the  Stevens  patent,  and  not  using 
the  Sellars  patent  in  any  sense  of  the  term.  Because,  therefore,  the 
question  has  arisen  in  just  this  way,  and  because  the  court's  original 
decision  must  stand  upon  the  merits  if  it  is  to  be  upheld,  it  seems 
proper  to  decide  the  motion  in  the  present  contempt  proceeding,  even 
though  it  involves  a  question  that  may  be  before  the  Circuit  Court  in 
the  neighboring  district,  upon  final  hearing  of  the  case  against  the 
MarboHth  Stone  Company. 
176  F.— 24 
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The  language  of  the  Sellars  patent  is  as  follows : 

''Concrete,  artificial  stone,  cement,  and  like  substances  have  not  hitherto  been 
made  available  for  ornamental  purposes  generally,  or  where  great  diversity  of 
form  or  shape  has  been  requisite,  on  account  of  the  difficulty  of  giving  the  de- 
sired outline  to  the  said  concrete,  artificial  stone,  cement,  and  like  substances." 
(Lines  11-17.) 

''The  great  obstacle  to  making  castings  of  concrete  or  artificial  stone  has 
been  the  facility  with  which  such  concrete  or  stone  has  adhered  to  the  surface 
of  the  mold,  rendering  the  removal  of  the  casting  from  the  said  mold  difficult, 
and  a  disfigured  and  rough  article,  quite  unfit  foiT  use  from  an  artistic  point  of 
view,  has  been  produced.  By  my  invention  perfect  concrete  or  like  castings  of 
any  form  or  design  obtainable  in  metal  can  be  easily  formed."    (Lines  26-37.) 

"In  carrying  my  invention  into  practice,  the  molds  in  which  the  concrete, 
artificial  stone,  cement,  or  like  substances  are  cast  are  formed  or  made  of  the 
following  ingredients  combined  In  the  proportions  stated:  Sand,  charcoal,  or 
finely-divided  material,  100  parts,  by  weight ;  paraffine  or  similar  wax-like  sub- 
stance unacted  upon  by  alkaline  matter,  from  6  to  11  parts,  by  weight  Molds 
made  with  93  x)arts  by  weight  of  sand  and  7  by  weight  of  paraffine  answer 
well."    (Lines  40-51.) 

'*To  insure  that  the  casting  shall  be  smooth  and  well  finished,  steam  or  hot 
air  is  passed  over  the  surface  of  the  composition  mold  before  the  concrete  or 
the  like  is  poured  or  filled  in."    (Lines  55-58.) 

"Claim  1.  A  composition  ito  be  used  In  the  formation  of  molds  for  shaping 
concrete  and  like  plastic  material,  the  .same  consisting  of  a  lubricating  binding 
material  which  is  not  affected  by  alkalies,  such  as  paraffine,  and  a  finely-di- 
vided body  material,  such  as  sand  or  charcoal,  substantially  as  and  for  the 
purpose  specified." 

The  testimony  upon  this  motion  shows  that  the  Marboiith  Stone 
Company,  or  Mr.  Boswell  in  his  work  with  that  company,  has  been 
using  a  mold  of  some  sort  of  sand,  mixed  with  what  his  testimony 
shows  is  a  preparation  of  paraffine,  sold  for  the  purpose  of  oiling 
waxed  floors,  and  generally  described  by  the  term  "floor  oil,"  a  sul> 
stance  fluid  at  ordinary  temperatures  and  solidifying  at  a  point  below 
freezing,  or  below  32  degrees  Fahrenheit.  It  is  apparent  that  artificial 
stone  could  not  be  cast  by  the  use  of  water  at  a  temperature  below 
freezing,  and  nothing  is  shown  which  would  indicate  that  Sellars  had 
in  mind  the  use  of  any  such  liquid,  or  that  his  patent  referred  to  a 
liquid  of  any  sort.  His  statement  that  the  paraffine  or  other  wax  was 
to  be  mixed  with  sand,  in  the  proportion  of  certain  parts  which  would 
seem  to  be  determined  hy  volume  rather  than  weight,  and  his  further 
direction  that  the  mold  is  to  be  smoothed  and  finished  by  the  use  of 
heat  or  steam,  under  which  the  paraffine  wax  would  melt  and  cause  a 
surface  impervious  to  water,  seemed  to  this  court  at  the  time  of  its 
original  decision  to  place  the  Sellars  patent  entirely  within  the  realm 
of  a  nonabsorbent  or  substantially  water-tight  mold,  and  this  would 
be  no  anticipation  of  the  Stevens  patent. 

If  this  court  was  wrong  in  such  a  conclusion,  and  if  the  Sellars  pat- 
ent discovered  and  taught  the  use  of  a  mold  in  which  drainage  was 
intended  or  accomplished  by  the  use  of  the  process,  then  it  would 
seem  that  the  Sellars  patent  should  have  been  considered  an  anticipa- 
tion of  the  Stevens  patent,  and  the  decree  sustaining  the  validity  of  the 
Stevens  patent  could  not  have  been  made.  iPor  this  reason,  no  further 
determination  of  the  issues  involved  upon  the  present  motion  to  punish 
for  contempt  need  be  made,  and  the  application  holding  Mr.  Boswell 
in  contempt,  because  of  his  use,  through  the  form  of  the  Marboiith 
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Stone  Company,  of  the  ideas  secured  to  the  complainant,  within  a 
certain  territorial  district,  by  the  decree  in  this  action,  must  be  granted. 
Inasmuch,  however,  as  Mr.  Boswell's  acts  have  beep  under  an  appar- 
ently honest  assumption  that  the  question  of  using  the  Sellars  patent 
was  still  open  to  him,  and  that  his  use  thereof  was  without  knowledge 
oi  this  court's  decision  that  the  Sellars  patent  was  limitecj  to  a  non- 
absorbent  mold,  and  inasmuch  as  Mr.  Boswell  and  the  Marbolith  Stone 
Company  both  agree  to  refrain  from  further  acts,  so  long  as  this 
court's  decree  shall  remain  in  force,  no  award  of  damages  or  costs 
will  be  made. 


VOIGTMANN  et  al.  v.  SEELY  et  al. 

(Circuit  Court,  S.  D.  New  York.    December  22,  1909.) 

No.  600,186. 

Patents  (J  310*)— Suits  fob  Infmnqement^Deitubbeb  to  Bnx. 

Where  the  question  of  the  yalldity  of  a  patent  Inyolves  an  examination 
of  the  prior  art  or  of  prior  patents,  It  cannot  be  declared  void  on  demurrer 
to  a  bill  for  Its  Infringement;  nor  Is  It  ground  for  demurrer  that  the 
patent  has  been  adjudged  void  in  other  jurisdictions  in  suits  against  dif- 
ferent defendanta 

[Ed.  Note. — ^FOr  other  cases,  see  Patents,  Dec.  Dig.  |  310.*] 

In  Equity.  Suit  by  Frank  Voigtmann  and  another  against  Frank 
Seely  and  others.    On  demurrer  to  bill.    Overruled. 

Offield,  Towle,  Graves  &  Offield  (C.  K.  Offield  and  Philip  B.  Adams, 
of  counsel),  for  complainants. 

Phillips  &  Avery  (R.  H.  E.  Starr,  of  counsel),  for  defendants. 

# 

HOLT,  District  Judge.  This  is  a  demurrer  interposed  by  the  de- 
fendants to  a  plea  in  equity  brought  to  restrain  the  infringement  of  a 
patent.  Similar  suits  against  other  defendants,  on  the  same  patent, 
were  brought  in  the  Circuit  Courts  in  the  Seventh  and  Eighth  circuits, 
and  on  final  hearing  the  court  decided  in  favor  of  the  defendants,  on 
the  ground  that,  the  claims  of  the  patent  sued  on  were  void  for  lack 
of  invention,  and  as  being  mere  aggregations.  Both  these  decisions 
were  affirmed  on  appeal  by  the  Circuit  Courts  of  Appeal.  133  Fed. 
298;  133  Fed.  934;  138  Fed.  66,  70  C.  C.  A.  482;  148  Fed.  848,  78 
C.  C.  A.  538.  The  patentee  thereupon  filed  a  disclaimer,  disclaiming 
a  portion  of  the  specifications  and  the  first  four  claims,  and  thereafter 
brought  this  suit  on  the  patent  as  disclaimed.  The  defendants  have 
demurred ;  the  ground  of  demurrer  being,  as  I  understand  it,  that  the 
disclaimer  has  made  no  substantial  change  in  the  patent,  and  that  the 
patent  in  its  present  form  is  void  for  want  of  invention. 

I  think  the  disclaimer  has  made  no  substantial  change  in  the  alleged 
invention.  The  cases  in  the  Seventh  and  Eighth  circuits  were  lx)th 
brought  on  claims  6,  6,  and  7,  and  those  are  the  claims  upon  which 
this  suit  is  brought.  But  I  cannot  see  how  the  fact  that  a  disclaimer 
has  been  filed  makes  the  complaint  demurrable.  Undoubtedly,  if  a  pat- 
ent is  manifestly  invalid  upon  its  face,  the  question  of  such  validity 

^or  other  casei  ue  same  topic  A  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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may  be  raised  by  a  demurrer  to  the  bill.  Richards  v.  Chase  Elevator  Co., 
158  U.  S.  299,  16  Sup.  Ct.  831,  39  L.  Ed.  991.  But  the  cases  in  which 
such  a  demurrer  will  lie  are  very  unusual.  They  are  cases  where  the 
alleged  invention  is  something  so  obviously  incapable  of  being  consid- 
ered an  invention  that  a  demurrer  will  lie.  When  the  question  wheth- 
er any  invention  has  taken  place  involves  an  examination  of  the  prior 
art,  or  of  prior  patents,  no  demurrer  will  lie.  I  think  that  is  the  case 
here.  It  is  true  that,  in  two  litigations  in  which  evidence  was  taken, 
the  Circuit  Court  in  another  circuit  has  held,  on  final  hearing,  upon  an 
investigation  of  the  evidence,  that  the  patent  discloses  no  invention 
and  consists  of  mere  aggregations ;  but  any  patentee  has  the  right  to 
bring  a  suit  in  another  circuit  against  alleged  infringers,  and  prior  de- 
cisions in  other  circuits  are  not  necessarily  decisive.  Mast  &  Co.  v. 
Stover  Co.,  177  U.  S.  485,  20  Sup.  Ct.  708,  44  L.  Ed.  856.  In  actual 
practice,  of  course,  great  weight  is  usually  given  to  a  previous  decision 
on  the  merits  on  the  same  patent ;  but,  as  the  litigation  is  not  between 
the  same  parties,  a' previous  decision  is  not  res  ad  judicata,  and  if  any 
different  evidence  is  produced,  and,  indeed,  if  only  the  same  evidence 
is  produced,  no  court  is  bound  to  follow  a  previous  decision  by  another 
co-ordinate  court. 

My  conclusion,  therefore,  is  that  the  demurrer  should  be  overruled, 
with  leave  to  the  defendants  to  answer  within  20  days  on  payment  of 
costs. 


ELLIOTT-PISHBE  CO.  v.  UNDERWOOD  TYPEWRITER  CO. 
(Circuit  Court,  S.  D.  New  York.    November  1,  1909.) 

Patents  (|  95*)— Persons  Entitled  to  Patents— Assignees  of  Inventors. 

A  patent  may  be  issued  to  an  assignee  of  an  Inventor  througb  mesne 
assignments,  provided  tbey  are  first  entered  of  record  in  tbe  Patent  Of- 
fice. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  {  127;  Dec.  Dig.. 
S  95.»] 

In  Equity.  Suit  by  the  Elliott-Fisher  Company  against  the  Under- 
wood Typewriter  Company.  On  motion  by  defendant  respecting 
proofs.    Denied. 

Robert  Fletcher  Rogers,  for  complainant. 
Briesen  &  Knauth,  for  defendant. 

LACOMBE,  Circuit  Judge.  I  find  no  authority  for  the  proposi- 
tion that  patents  may  not  be  issued  to  an  assignee,  who  holds  through 
mesne  assignments  from  the  inventor,  providted  such  assignments  are 
first  entered  of  record  in  the  Patent  (Dffice.  So  to  hold  would  require 
a  very  strained  and!  unreasonable  construction  of  section  4895,  Rev.  St. 
(U.  S.  Comp.  St.  1901,  p.  3385).  That  section  leaves  the  discretion 
with  the  Patent  Office,  which  may  issue  to  the  inventor  or  to  the  as- 
signee ;  and  no  doubt  where  there  are  conflicting  assignments  the  office 
will  avoid  passing  on  questions  of  title  by  issuing  to  the  inventor.    But 
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it  does  not  appear  that  the  assignments  in  this  case,  which  were  re- 
corded before  issue,  were  conflicting  assignments. 

Nor  is  there  any  difficulty  about  proving  the  assignments,  if  notice 
to  produce  and  subpoena  duces  tecum  fail  to  secure  the  originals,  the 
copies  recorded  in  the  Patent  Office  would  be  competent. 

Motion  to  require  complainant  to  prove  them  as  part  of  his  prima 
fade  case  is  denied. 


TOLMAN  BBOS.  MFG.  CO.  ▼.  SII/BEHSTEIN. 

(CircuU  Court,  S.'  D.  New  York.    December  16,  1909.) 

PArEBim  ({  312*)— Suit  fob  Infxingxmbnt— Pbklimiivabt  iNJiTNcrnoN. 

Evidence  held  insnificlent  to  warrant  tbe  granting  of  a  preliminary  in- 
junction against  Infringement  of  an  onadjudicated  patent,  or  to  restrain 
alleged  unfair  competition. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  |  S12.* 
Grounds  for  denying  temporary  Injunctions   in  patent  infringement 
suits,  see  note  to  Johnson  t.  Foob  Mfg.  Co.,  72  C  CxA.  123.] 

In  Equity. .  Suit  by  the  Tobnan  Bros.  Manufacturing  Company 
against  Albert  L.  Silberstein.  On  motion  for  preliminary  injunction. 
Application  denied. 

Alan  M.  Johnson,  for  complainant 
A.  B.  Keve,  for  defendant. 

NOYES,  Circuit  Judge.  The  patent  in  suit  has  never  been  adjudi- 
cated, and  the  defendant  asserts  Uiat  he  intends  to  contest  its  validity. 
The  affidavits  and  earlier  patents  show  that  there  is  a  serious  question 
as  to  its  novelty.  The  proof  as  to  long-continued  acquiescence  is  not 
sufficient.  Regarded  as  a  suit  to  restrain  the  infringement  of  a  pat- 
ent, the  case  is  too  doubtful  to  warrant  the  issuance  of  a  preliminary 
injunction. 

If  it  be  possible  to  regard  the  suit  as  one  to  restrain  unfair  com- 
petition, the  same  conclusion  must  be  reached.  The  affidavits  fail  to 
show  imitation  of  the  complainant's  article  in  unessential  particulars. 

The  application  for  a  preliminary  injunction  is  denied 


BOISE  CITX  IRRIGATION  &  LAND  00.  ▼.  TURNER  et  aL 

(Ctrcnlt  Court,   D.   Idaho.     July   6,   1905.) 

Waters  and  Watsb  Coubses  ({  254*) — Ibbioation  Companiech-Validitt  op 
CoNTRAcrrs. 

Private  contracts  between  an  Idaho  irrigation  company  and  landowners, 
granting  water  rights  at  fixed  prices,  made  in  good  faith  prior  to  Act 
Idaho  March  7,  181>5  (Acts  1895,  p.  174),  enacted  pursuant  to  article  15 
of  the  state  Constitution,  which  contracts  were  valid  when  made,  were 
not  affected  by  such  act  or  subsequent  legislation,  and  remain  valid  and 
enforceable. 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig; 
J3n;Dec.  Dig.  §254.*] 
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In  Equity.  Suit  by  the  Boise  City  Irrigation  &  Land  Company 
against  Jane  E.  Turner  and  others.  On  demurrer  to  bill.  Demurrer 
sustained. 

Wood  &  Wilson,  for  complainant 
W.  E.  Borah,  for  defendants. 

BEATTY,  District  Judge.  The  complainant  is  the  owner  of  the 
irrigating  system  described  in  the  complaint.  While  the  Central  CanaJ 
&  Land  Company  owned  the  system,  it  sold  on  September  2,  1889,  two 
water  rights,  to  cover  159.65  acres,  which  now  belong  to  defendant 
Ash ;  that  on  June  15,  1889,  it  sold  another  water  right,  covering  80 
acres  of  land,  and  on  June  10,  1891,  another,  covering  another  80 
acres,  both  of  which  rights  are  now  owned  by  defendant  Briggs ;  that 
on  said  last  date  it  sold  two  other  water  rights,  for  160  acres,  which  are 
now  owned  by  defendant  Turner;  that  on  May  10,  1892,  the  Boise 
City  &  Nampa  Irrigation  Land  &  Lumber  Company,  which  had  be- 
come the  owner  of  said  system,  sold  1.6  water  rights,  covering  about 
160  acres  of  land,  which  rights  are  now  owned  by  defendant  Kampner. 
Such  sales  were  evidenced  by  an  instrument  in  writing  termed  ''an  in- 
denture and  agreement,"  a  copy  of  which  is  attached  to  the  brief  of 
complainant's  counsel,  but  is  not  made  a  part  of  the  complaint.  It  is, 
however,  accepted  as  a  correct  copy  of  the  instrument  of  conveyance. 
The  complainant  now  asks  that,  in  view  of  the  constitutional  provisions 
and  the  statutes  in  pursuance  thereof,  the  said  sales  or  contracts  be 
set  aside. 

The  Constitution  (article  16)  provides,  by  section  1,  that : 

"The  use  of  all  waters  now  appropriated,  or  that  may  hereafter  be  appropri- 
ated, for  sale,  rental,  or  distribution,  also  of  all  water  originally  appropriated 
for  private  use,  but  which  after  such  appropriation  has  heretofore  been,  or 
may  hereafter  be.  sold,  rented,  or  distributed,  is  hereby  declared  to  be  a  pub- 
lic use,  and  subject  to  the  regulation  and  control  of  the  state  in  the  manner 
prescribed  by  law." 

By  section  2: 

"The  right  to  collect  rates  or  compensation  for  the  use  of  water  supplied 
to  any  county,  city,  or  town,  or  water  district,  or  the  inhabitants  thereof,  is 
a  franchise  and  cannot  be  exercised  except  by  authority  of  and  in  the  man* 
ner  prescribed  by  law." 

And  by  section  6 : 

"The  Legislature  shall  provide  by  law  the  manner  in  which  reasonable  max- 
imum rates  may  be  established  to  be  charged  for  the  use  of  water  sold,  rented 
or  distributed  for  any  useful  or  beneficial  purpose." 

The  Constitution  was  adopted  August  6,  1889,  ratified  by  the  people 
November,  1889,  and  approved  by  Congress  July  3,  1890  (Act, July  3, 
1890,  c.  656,  26  Stat.  215).  The  first  legislative  act  in  pursuance  of 
the  Constitution  for  the  regulation  of  water  rates  was  March  7,  1895 
(Acts  1895,  p.  174). 

The  complainant  claims  that  the  disposal  of  water  for  irrigation  pur- 
poses is  governed  alone  by  the  Constitution  and  laws,  and  that  all  con- 
tracts whenever  made  concerning  the  same,  between  the  parties,  may 
be  held  void  and  subject  to  the  regulations  prescribed  by  law.    With- 
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out  further  discussion,  it  may  be  conceded  that,  as  to  all  contracts  made 
since  the  Constitution  and  laws  became  operative,  such  claim  is  correct ; 
but  the  defendants  maintain  that  contracts  made  prior  to  the  enactment 
of  such  laws  and  the  Constitution  are  not  controlled  thereby  and  are 
valid.  I  can  but  briefly  refer  to  some  of  the  authorities  cited  by  coun- 
sel. 

In  Lanning  v.  Osborne  (C.  C.)  76  Fed.  319,  it  is  held  that  water 
must  be  distributed  according  to  law,  and  not  according  to  contract 
between  the  parties ;  but  it  appears  that  the  provisions  of  the  Califor- 
nia Constitution  relating  to  this  subject  were  adopted  in  1879,  and  the 
act  of  the  Legislature  in  pursuance  of  the  constitutional  provisions  was 
enacted  March  12,  1885,  while  it  was  not  until  1887  to  1888  that  the 
contract  between  the  parties  was  made. 

In  Boise  City  Irrigation  &  Land  Co.  v.  Clark,  131  Fed.  416,  65  C. 
C.  A.  399,  the  only  question  before  the  court  was  the  application  of 
the  irrigation  company  to  have  annulled  an  order  of  the  commissioners 
fixing  the  maximum  rate.  There  are  statements  in  the  decision  which 
tend  to  support  complainant's  position,  although  this  question  is  not 
directly  involved ;  but  it  must  be  noted  that  the  court  acted  upon  the 
understandings  that  the  "water  in  question  was  appropriated  by  the 
predecessors  m  interest  of  the  appellant  under  and  in  pursuance  of  the 
constitutional  and  statutory  provisions  of  the  state,"  which  statement 
is  in  effect  repeated,  so  that  the  court  acted  upon  the  idea  that  all  con- 
tracts involved  were  subsequent  to  the  Constitution  and  the  laws  in 
pursuance  of  it. 

In  San  Diego  Flume  Co.  v.  Southern,  90  Fed.  164,  32  C.  C.  A.  548, 
it  appears  that  while  the  Constitution  and  laws  regulating  the  use  of 
water  were  in  force,  and  before  any  steps  had  been  taken  under  such 
laws,  a  contract  was  made  between  the  parties.  Subsequently  a  rate 
was  fixed  in  pursuance  of  the  law.  As  I  understand  the  ruling,  it  is 
that,  until  a  rate  is  fixed  by  law,  the  contract  between  the  parties  is 
valid ;  but  in  this  case,  while  a  rate  had  been  fixed  by  law  since  the 
contract  was  made,  neither  party  asked  the  enforcement  of  the  legally 
fixed  rate,  but  one  party  desired  the  cancellation  of  the  old  contract, 
while  the  other  asked  its  enforcement,  and  the  court  enforced  it.  It 
does  not  directly  decide  the  question  involved  here. 

It  appears  in  Stanislaus  County  v.  San  Joaquin  Irrigation  Co.,  192 
U.  S.  201,  24  Sup,  Ct.  241,  48  L.  Ed.  406,  that  in  1862  a  law  was  en- 
acted allowing  water  companies  to  so  char^^e  as  to  make  not  less  than 
18  per  cent,  on  their  investment,  under  which  law  the  company  incor- 
porated, built  its  works,  and  furnished  water  until  1896,  when  the 
board  of  supervisors  passed  an  ordinance- changing  the  rate  to  not 
less  than  6  nor  over  18  per  cent.  The  water  company  asked  the  annul- 
ment of  such  ordinance,  which  the  court  refused,  and  held  that  the  law 
under  which  the  company  incorporated  was  subject  to  amendment, 
which  should  bind  all  parties,  and  that  the  company  incorporated  under 
this  law,  did  so  with  notice  that  it  could  be  amended ;  but  it  is  variously 
suggested  that  a  law  so  framed  as  not  to  imply  the  power  of  sucli 
amendment  as  to  change  contracts  made  under  it  would  protect  such 
contracts. 
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There  are  numerous  other  citations,  state  and  national,  bearing  upon 
this  subject,  which  I  shall  not  take  time  to  review.  These  decisions, 
as  well  as  other  established  principles,  considered,  I  conclude  that  con- 
tracts entered  into  between  parties  under  a  valid  law  become  vested 
interests,  which  cannot  be  annulled,  unless  there  is  something  in  the 
law  itself  implying  that  contracts  made  under  it  must  be  controlled  or 
affected  by  possible  changes  in  the  law.  It  may  be  said  that  all  laws, 
regardless  of  their  phraseology,  are  subject  to  amendment,  and  that  all 
who  make  contracts  under  them  do  so  with  implied  notice  of  such 
change;  but  to  concede  this  would  be  an  admission  that  no  contract 
can  be  made  which  cannot  be  legislated  out  of  existence.  This  is  re- 
pugnant to  all  constitutional  law  and  cannot  be  tolerated.  It  is  also 
concluded  that  when  the  law  itself,  through  designated  officers,  fixes 
the  rate,  instead  of  the  parties  doing  it  by  contract,  such  rate  is  subject 
to  change  according  to  a  change  of  the  law  or  action  of  such  officers ; 
also  that,  even  when  the  law  directs  how  the  rate  may  be  fixed  by  cer- 
tain officers,  imtil  they  so  fix  it,  any  contract  between  the  parties  is 
valid. 

The  next  question  is  as  to  what  law  was  in  operation  when  these 
contracts  here  involved  were  made.  They  were  severally  made  in 
September  and  June,  1889,  June,  1891,  and  May,  1892.  The  Constitu- 
tion was  adopted  by  the  people  in  November,  1889,  and  approved  by 
Congress  July  3,  1890.  Whether  the  Constitution  went  into  effect  in 
1889  or  1890,  two  of  the  contracts  were  prior,  and  three  were  subse- 
quent, to  that  event.  But,  without  discussion  of  the  authorities  cited 
on  the  question,  I  do  not  think  that  the  Constitution  on  this  subject  is 
self -opera  ting,  and  did  not  go  into  effect  until  the  legislative  enactment 
putting  it  into  motion,  which  was,  as  stated,  in  1896,  long  after  all  the 
contracts  were  made.  I  think  the  contracts  were,  under  the  law,  valid 
when  made,  and  so  continue,  notwithstanding  the  subsequent  Constitu- 
tion and  laws,  and  that  the -demurrer  should  be  sustained. 

Certainly  it  may  be  argued,  as  it  has  been,  that  the  enforcement  of 
these  contracts  is  a  hardship  to  the  company,  as  well  as  to  the  other 
water  users,  who  may  have  to  pay  a  higher  rate  to  make  good  to  the 
company  its  losses  on  them.  It  is,  however,  presumed  that  when  these 
contracts  were  made  the  predecessor  in  interest  of  this  company  re- 
ceived some  consideration  for  making  them,  which  is  presumed  to 
inure  to  the  benefit  of  this  company.  At  any  rate,  it  bought  with 
knowledge  of  them.  If  it  made  an  improvident  contract,  it  can  hardly 
ask  the  court  to  correct  that  misfortune,  which  is  not  alleged  to  be  the 
result  of  either  fraud  or  mistake.  The  only  pretext  the  court  can 
adopt  to  annul  these  contracts  would  be  that  a  change  of  facts  and 
circumstances  has  rendered  unconscionable  what  was  once  fair  and 
reasonable.    I  would  not  feel  justified  in  so  doing. 

The  demurrer  is  sustained. 
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In  re  DAY. 

(District  Court,  M.  D.  Tennessee.    May  8,  1909.)f 

No.  1,909. 

BANKBTJPTOT  (I  140*)— ASSSTB— INSUBANCB  POLICIBS—TBUST  PsOPEBTr. 

On  a  petition  filed  by  tlie  trustee  in  bankruptcy  to  review  an  order  of 
the  referee  holding  that  the  proceeds  of  certain  life  insurance  policies 
taken  out  by  the  bankrupt  in  favor  of  his  wife^  which  did  not  accrue  until 
after  liis  death,  belonged  to  the  wife,  held,  that  they  did  not  constitute  a 
trust  fund  held  by  her  for  the  benefit  of  herself  and  children,  free  from  the 
claims  of  the  creditors  of  the  firm,  in  which  the  husband  and  wife  were 
partners,  under  Acts  Tenn.  1897,  c  82. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  225;  Dec.  Dig. 
1 140.*] 

In  the  matter  of  Mary  Day,  bankrupt.  On  petition  of  receiver  to 
review  an  order  of  the  referee.    Reversed,  with  directions. 

W.  H.  Williamson,  for  trustee. 

W.  S.  Lawrence  and  W.  D.  Covington,  for  bankrupt 

SANFORD,  District  Judge.  I  am  of  opinion  that  the  proceeds  of 
the  life  insurance  policies  in  question  are  subject  to  the  claims  of  the 
creditors  of  the  firm  of  which  Mrs.  Day,  the  bankrupt,  was  a  partner, 
and  do  hot  constitute  a  trust  fund  'held  by  her  for  the  benefit  of  herself 
and  children,  free  from  the  claims  of  such  creditors. 

1.  It  is  tmnecessary  to  determine  whether  the  proceeds  of  the  policies 
taken  out  by  R.  E.  Day  on  his  life  in  favor  of  his  wife,  which  did  not 
accrue  until  after  his  death,  at  a  time  when  she  was  a  feme  sole,  be- 
came her  technical  separate  estate  under  the  doctrine  stated  in  South- 
ern Insurance  Co.  v.  Booker,  9  Heisk.  (Tenn.)  606,  618,  24  Am.  Rep. 
344,  and  Scobey  v.  Waters,  10.  Lea  (Tenn.)  651,  562,  the  force  of  which 
is  perhaps  indirectly  impaired  by  the  subsequent  case  of  Handwerker 
V.  Diermeyer,  96  Tenn.  619,  36  S.  W.  869. 

Whether  the  proceeds  of  such  policies  constitute  either  a  general  or 
separate  estate  of  Mrs.  Day,  they  are  subject  to  the  claims  of  the  firm's 
creditors  under  the  provisions  of  chapter  82  of  the  Acts  of  Tennessee 
of  1897.  It  was  held  by  the  Supreme  Court  of  Tennessee  in  1893,  in 
Theus  V.  Dugger,  93  Tenn.  41,  23  S.  W.  135,  that,  where  a  married 
woman  had  embarked  her  separate  estate  in  a  mercantile  business  as 
a  partner,  she  was  not  bound  by  a  note  executed  for  partnership  pur- 
poses in  the  name  of  the  firm,  so  that  a  personal  judgment  could  be 
rendered  against  her  on  such  note,  over  her  plea  of  coverture,  or  so 
that  her  separate  estate  so  embarked  in  the  business  could  be  subjected 
to  the  payment  of  such  note  in  the  absence  of  an  express  contract  to 
that  eflFect.  Shortly  afterwards  the  act  of  1897  was  passed,  which  pro- 
vided that: 

"When  married  women  are  engaged  in  the  mercantile  or  manufacturing  busi- 
ness in  their  own  names,  or  by  an  agent,  or  as  partner,  they  shall  be  liable  for 
IJie  debts  incurred  in  the  conduct  of  such  business  as  if  they  were  feme  soles, 
and  no  plea  of  coverture  will  avail  in  such  cases." 

•For  other  cues  see  same  topic  A  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
t  Received  for  publication  February  22,  1910. 
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While  this  statute  is  to  be  strictly  construed  as  one  in  derogation  of 
the  common  law,  nevertheless,  even  when  thus  construed,  it  plainly 
makes  all  the  property  of  a  married  woman  liable  for  the  partnership 
debts  exactly  as  if  she  were  unmarried,  so  that  not  merely  her  general 
estate,  but  also  her  technical  separate  estate,  is  subject  to  their  pay- 
ment. If  it  had  been  intended  merely  to  remove  the  defense  of  cover- 
ture in  a  suit  upon  such  debts,  and  to  render  only  her  general  estate 
liable  to  be  taken  in  satisfaction  therefor,  manifestly  nothing  would 
have  been  necessary  in  the  act  other  than  the  provision  that  in  suits 
upon  partnership  debts  no  plea  of  coverture  would  avail,  and  the  fur- 
ther provision  that  such  married  women  should  "be  liable  for  the  debts 
incurred  in  the  conduct  of  such  business  as  if  they  were  feme  soles" 
would  be  entirely  superfluous. 

Clearly,  therefore,  as  all  of  the  property  of  a  feme  sole  would  be 
liable  for  the  firm  debts,  by  the  express  terms  of  the  statute  all  the 
property  of  a  married  woman  must  be  equally  liable.  This  construc- 
tion is  in  accord  with  the  rule  stated  in  21  Cyc.  1466,  that : 

"When  power  Is  given  a  married  woman  by  statute  to  carry  on  a  trade  or 
business  on  her  separate  account,  slie  may  contract  debts  In  relation  to  such 
business,  and  she  personally,  If  the  statute  so  provides^  or  at  least  her  separate 
property,  will  be  liable  for  the  same." 

^  The  case  of  Burk  v.  Piatt,  88  Ind.  283,  285,  which  is  among  those 
cited  in  support  of  this  proposition,  is  directly  in  point.  The  question 
in  that  case  was  whether  the  separate  real  estate  of  a  married  woman 
was  subject  to  sale  upon  an  execution  issued  against  her  under  a  judg- 
ment upon  a  contract  made  during  coverture  in  carrying  on  business 
as  the  member  of  a  firm.  Under  an  Indiana  statute  all  lands  of  a  mar- 
ried woman  were  made  her  separate  estate.    The  court  said : 

**The  Ci^urse  of  legislation  is  decidedly  In  the  direction  of  enlarging  the  prop- 
erty rights  of  married  women,  and  these  enlarged  rights  necessarily  carry  with 
them  Increased  liabilities.  By  section  5122,  Rev.  St  1881,  coverture  is  no  bar 
to  a  married  woman  contracting  debts  in  carrying  on  any  trade,  labor,  or  buslr 
ness  on  her  sole  and  separate  account,  or  as  a  partner  with  another.  If  she 
can  contract  such  debts,  it  follows  that  their  collection  may  be  enforced ;  but 
if  they  can  be  enforced  only  against  her  personal  property,  to  the  exemption 
of  her  real  estate,  the  power  to  contract  debts  in  her  trade  or  business  would 
be  greatly  limited.  Credit  in  commercial  matters  is  based  largely  upon  the 
ability  of  the  debtor  to  pay  his  debts.  Certainly  tbe  Legislature  did  not  intend 
to  confer  upon  married  women  the  power  to  contract  debts  for  the  purposes 
of  their  trade  or  business,  and  at  the  same  time  greatly  to  impair  their  credit 
by  making  their  personal  property  only  subject  to  execution  to  satisfy  such 
debts.  We  think  it  must  be  held,  in  all  cases  where  a  married  woman  may  con- 
tract a  debt,  that  her  property,  real  as  w^l  as  personal,  is  liable  for  its  pay- 
ment, the  same  as  if  she  were  unmarried." 

By  parity  of  reasoning,  it  must  be  held  that  in  all  cases  where  a 
married  woman  may  under  the  Tennessee  statute  contract  a  business 
debt,  her  estate,  both  general  and  separate,  is  liable  for  its  payment,  as 
if  she  were  unmarried. 

2.  Sections  2294  and  2478  of  the  Code  of  Tennessee  of  1858  (Shan- 
non's Code,  §§  4030,  4231),  providing  that  any  insurance  effected  by  a 
husband  on  his  own  life  shall  inure  to  the  benefit  of  the  widow  and 
children  free  from  claims  of  his  creditors,  do  not,  where  the  husband 
effects  the  insurance  on  his  own  life  for  the  benefit  of  his  wife  as  bene- 
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ficiary,  create  a  trust  fund  in  favor  of  the  wife  and  children  as  a  fam- 
ily, which  cannot  be  reached  by  her  creditors.  While  it  is  true  that  in 
the  case  of  Harvey  v.  Harrison,  89  Tenn.  470, 14  S.  W.  1083,  in  which 
these  statutes  were  considered,  it  was  said  that  the  purpose  of  these 
enactments  was  to  enable  the  husband  or  father  to  provide  a  fund  after 
his  death  for  his  family,  the  question  there  involved  was  merely 
whether  a  policy  taken  out  by  the  husband  on  his  own  life  in  favor  of 
his  wife  became  subject  to  the  claims  of  his  creditors  because  the  chil- 
dren were  not  also  named  as  beneficiaries  in  the  policy,  and  the  only 
point  decided  was  that  the  proceeds  of  such  policy,  when  collected  by 
the  wife,  were  free  from  the  claims  of  his  creditors.  The  question  as 
to  the  capacity  in  which  she  held  such  proceeds,  whether  as  her  general 
or  separate  estate,  or  in  trust  for  herself  and  the  children,  was  neither 
involved  in  the  case  nor  referred  to  in  the  opinion. 

It  is  clear,  however,  that  the  statutes  in  question  relate  only  to  ex- 
emption from  liability  for  the  debts  of  the  husband,  and  in  no  way 
create  any  exemption  from  liability  for  the  debts  of  the  beneficiaries 
themselves  as  named  in  the  policies. 

3.  As  it  appears  that  the  petition  for  adjudication  in  bankruptcy  was 
filed  against  Mrs.  Day,  as  surviving  partner  of  Day  &  Co.,  and  neither 
the  stipulated  facts  nor  the  referee's  certificate  s|;iow  that  there  are  any 
of  her  individual  creditors  whose  claims  are  involved,  it  is  unneces- 
sary at  this  time  to  pass  upon  their  rights,  if,  any,  in  the  proceeds  of 
the  policies. 

4.  An  order  will  accordingly  be  entered,  overruling  the  order  made 
by  the  referee  in  reference  to  the  policies,  and  directing  that  the  pro-  , 
ceeds  thereof,  now  in  the  hands  of  the  Nashville  Trust  Company,  be 
turned  over  to  the  trustee  in  this  cause,  to  be  distributed  for  the  bene- 
fit of  the  creditors  of  the  firm  of  R.  E.  Day  &  Co. 


MILLER  v.  CHICAGO  &  A.  R.  CO. 

CHICAGO  &  A.  R.  CO.  r.  MILLER. 

(Circuit  Conrt,  S.  D.  New  York.    December  8,  1009.) 

1.  COBPOBATIONS   (S  591*)— CONSOLIDATION— RIGHTS   OF  NONASSBNTINO   STOCK- 
H0LDEB8. 

Allegations  that  a  stockholder  in  a  railroad  company  purchased  the 
share  of  an  Issue  of  bonds  by  the  company  allotted  to  his  stock,  that  he 
acquiesced  In  and  accepted  a  special  dividend  and  also  assented  to  a  lease 
of  all  the  <x)mpany's  property  to  another  company,  and  that  such  acts  were 
all  done  with  a  view  to  the  consolidation  of  the  two  companies  and  with 
the  stockholders'  knowledge  and  consent,  are  not  sufficient  to  charge  him 
with  knowledge  of  such  purpose  to  consolidate,  or  with  consenting  thereto, 
which  would  entitle  the  company  to  a  decree  requiring  him  to  surrender 
his  stock  In  exchange  for  stock  in  the  new  company. 
[Ed.  Note. — ^For  other  cases,  see  Corporations,  Dec.  Dig.  |  591.* 
Rights  and  liabilities  of  stockholders  of  railroads  on  consolidation,  see 
note  to  Bonner  v.  Terre  Haute  &  I.  R.  Co.,  81  C.  C.  A.  480.] 

*For  other  cases  see  M9mm  topic  A  S  mumbsb  in  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 


Digitized  by  VjOOQIC 


380  176  PEDBBAIi  REPORTER. 

2.  Corporations  ($  591*)  — Suit  by  Stockhoi^dbr  Aoainst  Cobpobation^ 

Pl£ADINO. 

Eakceptions  to  the  answer  to  a  bill  filed  by  a  stockholder  against  the  cor- 
poration considered. 
[Ed.  Note. — For  other  cases,  see  CJorporatlons,  Dec.  Dig.  §  591.*] 

In  Equity.  Suit  by  William  Starr  Miller  against  the  Chicago  & 
Alton  Railroad  Company.  On  demurrer  to  cross-bill  and  exceptions 
to  answer  to  original  bill.  Demurrer  sustained,  and  exceptions  sus- 
tained in  part. 

Philbin,  Beekman  &  Menken,  for  complainant. 
Joline,  Larkin  &  Rathbone,  for  defendant. 

LACOMBE,  Circuit  Judge.  A  demurrer  to  the  original  bill  was 
heretofore  considered  by  this  court  and  overruled.  171  Fed.  253. 
The  facts  will  be  found  sufficiently  stated  in  that  opinion.  The  cross- 
bill is  brought  to  compel  plaintiff  to  give  up  his  shares  of  stock  in  the 
old  Alton  Railroad  for  stock  of  the  Consolidated  Railroad  as  and  on 
the  terms  provided  in  the  agreement  of  consolidation,  upon  tiie  theory 
that  the  complainant  assented  to,  approved,  and  participated  in  said 
consolidation. 

The  facts  upon  which  cross-complainant  undertakes  to  establish  such 
assent  and  participation  are  these:  (A)  In  1899,  more  than  six  years 
before  consolidation  and  a  year  before  the  Alton  Railway  was  incor- 
porated, the  old  Alton  Railroad  issued  $40,000,000  mortgage  bonds,  to 
which  its  stockholders  were  given  the  right  to  subscribe  on  favorable 
terms.  Miller  approved  and  consented  to  this  issue,  and  subscribed 
for  and  purchased  his  ratable  share  of  said  bonds.  (B)  In  the  year 
1900  the  old  Alton  Railroad  duly  declared  and  paid  a  special  dividend 
of  30  per  cent,  on  its  stock.  Miller  approved  and  consented  to  said 
dividend  and  received  his  ratable  share  thereof.  (C)  On  April  3, 
1900,  the  old  Alton  Railroad  duly  leased  all  its  property  to  the  Alton 
Railway  for  a  rental  amounting  to  the  entire  net  earnings  of  the  prop- 
erty demised.  Miller  consented  to  and  ratified  such  lease  and  has 
accepted  dividends  arising  from  and  in  accordance  with  the  terms  of 
the  lease. 

The  cross-bill  avers  that  these  three  transactions  were  "each  and  all 
done  with  the  purpose  of  effectuating  and  as  a  means  of  effectuating 
the  consolidation  of  the  old  Alton  Railroad  and  the  Alton  Railway 
herein  described.  On  information  and  belief,  each  of  said  steps  was 
taken  with  the  knowledge  and  consent  of  the  respondent  and  partici- 
pated in  by  him."  It  will  be  observed  that  the  pleader  does  not  assert, 
even  on  infofmation  and  belief,  that  Miller  himself  had  any  "purpose 
of  effectuating  consolidation,"  or  even  any  knowledge  that  such  was 
the  purpose  of  the  individuals  who  caused  these  preliminary  steps  to  be 
taken.  In  a  subsequent  paragraph  (14)  the  cross-bill  alleges  that  "re- 
spondent assented  to,  approved,  and  participated  in  said  consolida- 
tion"; but  this  allegation  is  qualified  in  the  same  paragraph  by  the 
allegation  "that  by  all  and  singular  the  acts  of  acquiescence,  ratifica- 
tion, and  consent  heretofore  alleged,  and  by  other  and  divers  acts,  the 

*For  other  cases  see  same  topic  A  8  number  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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respondent  herein  consented,  agreed,  and  became  in  duty  bound  under 
said  articles  of  consolidation  to  exchange  his  said  shares  of  stock  in 
the  manner  therein  provided  for  such  exchange." 

On  the  argument  the  court  was  inclined  to  the  opinion  that  the  phrase 
"other  and  divers  acts"  was  sufficiently  broad  to  sustain  an  allegation 
of  full  knowledge  and  acquiescence ;  but  it  is  now  thought  that  these 
words  must  be  construed  to  mean  only  "acts"  similar  to  those  already 
enumerated.  So  we  are  brought  merely  to  A,  B,  and  C,  with  no  aver- 
ment that  Miller  ever  contemplated  or  sought  to  effectuate  consolida- 
tion, or  had  the  remotest  idea  that  such  was  the  purpose  of  those  who 
were  the  controlling  spirits  in  these  transactions. 

The  facts  averred  are  not  sufficient  to  warrant  the  relief  prayed 
in  the  cross-bill.  As  to  the  suggestion  that  having  purchased  stock 
in  a  corporation  which  might,  under  the  statutes  of  the  state  which  cre- 
ated it,  consolidate  with  another,  if  two-thirds  of  the  stockholders 
voted  so  to  do,  it  is  sufficient  to  refer  to  the  articles  of  consolidation, 
which  expressly  provide  for  those  who  are  unwilling  to  surrender 
iheir  stock  in  the  old  company.  The  views  expressed  in  the  former 
opinion  have  not  been  modified  by  the  subsequent  argument  of  this  de- 
murrer to  the  cross-bill. 

The  demurrer  is  sustained,  and  cross-bill  dismissed. 

Exceptions  to  Answer  to  Original  Bill. 

Certain  averments  are  made  in  the  bill  as  to  the  earnings  of  the 
Alton  Railway  lines  and  the  disposition  made  of  income  derived  by  the 
said  railway  from  stock  of  the  old  Alton.  The  answer  asserts  these 
allegations  to  be  immaterial,  and  for  that  reason  fails  to  admit  or  deny 
them.  It  is  by  no  means  certain  that,  even  if  the  suit  is  maintained 
solely  on  the  terms  of  the  consolidation  agreement,  the  facts  as  to  these 
matters  may  not  be  helpful  towards  a  construction  of  that  contract. 
The  first  four  exceptii)ns  for  insufficiency  are  therefore  sustained,  and 
defendant  should  admit  or  deny  the  averments. 

The  fifth  exception  is  also  well-founded.  If  defendant's  books  are 
so  kept  that  it  is  not  possible  to  determine  readily  without  a  long  ac- 
counting whether  or  not  earnings  derived  from  properties  and  fran- 
chises of  the  old  Alton  have  been  applied  to  the  pa[)mient  of  charges 
against  the  properties  of  the  Alton  Railway,  etc.,  that  fact  should  be 
asserted,  and  will  excuse  answering  the  averments  of  the  bill  in  that 
regard.  But  if  defendant  knows  the  fact  to  be  as  charged,  or  knows 
that  it  is  not  as  charged,  the  allegations  of  the  bill  in  that  regard  should 
be  admitted  or  denied. 

The  sixth  exception  is  overruled.  The  averments  criticised  seem  to 
state  the  facts  sufficiently  to  define  the  issues.  It  is  overruled,  and  so 
is  the  seventh. 

The  remaining  exceptions  are  to  the  answers  to  some  of  the  inter- 
rogatories annexed  to  the  bill.  Generally  speaking,  these  ask  for 
much  fuller  details  than  the  complainant  is  now  entitled  to  have.  To 
•  answer  them  would  apparently  require  a  long  accounting,  such  as 
would  ensue  upon  a  decree  for  complainant  on  the  merits. 

The  ninth  exception  is  overruled,  and  so  is  the  twelfth.  Answer  to 
the  latter  will  be  unnecessary  after  defendant  has  amended  its  answer 
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SO  as  to  meet  the  first  four  exceptions.  The  thirteenth  and  fourteenth 
exceptions  are  also  overruled. 

The  seventeenth  exception  is  sustained.  Manifestly  the  interroga- 
tory is  not  answered  fully,  and  no  sufficient  reason  is  shown  for  not 
answering  it. 

The  eighteenth,  nineteenth,  and  twentieth  exceptions  are  overruled. 
The  answers  to  interrogatories  9,  10,  and  11  give  the  information  in 
sufficient  detail  for  the  purposes  of  the  trial. 

It  would  seem  that  the  so-called  separate  defense  is  not  the  subject 
of  exception.    The  tfiree  which  have  been  taken  thereto  are  overruled. 


UNITED  STATES  v.  BOBCKMANN. 

(Circnlt  Court,  EX  D.  New  York.    January  15,  1910.) 

Food  (|  12*) — ^Food  and  Dbuos  Act— "Misbbanded." 

A  food  product,  labeled  "Gompound:  Pure  Comb  and  Strained  Honey 
and  Com  Syrup,"  is  not  "misbranded,"  within  the  meaning  of  Food  and 
Drugs  Act  June  30,  1906,  c.  3915,  |  8,  34  Stat.  771  (U.  S.  Comp.  St  Supp. 
1909,  p.  1191),  so  that  its  shipment  in  interstate  commerce  constituted  a 
misdemeanor  thereunder,  merely  because  the  i)ercentage  of  com  syrup  in 
the  compound  largely  exceeds  that  of  honey. 
[Ed.  Note. — ^For  other  cases,  see  Food,  Dec.  Dig.  i  12.*] 

Criminal  prosecution  by  the  United  States  against  Henry  Boeck- 
mann.    On  demurrer  to  indictment.    Demurrer  sustained. 

William  J.  Youngs,  U.  S.  Atty.  (William  P.  Allen,  Asst  U.  S.  Atty- 
of  counsel),  for  the  United  States. 
Otto  F.  Struse,  for  defendant. 

CHATFIELD,  District  Judge.  A  demurrer  l^as  been  mterposed  to 
an  indictment  charging  the  defendant  with  having  shipped  from  the 
state  of  New  York  to  tiie  state  of.  New  Jersey,  a  certain  article  of  food 
for  man,  labeled  "Compound:  Pure  domb  and  Strained  Honey  and 
Com  Syrup";  that  the  label  was  false  and  misleading,  and  the  con- 
tents of  the  jar  misbranded,  in  that  "the  said  label  represented  the  prin- 
cipal ingredient  of  the  said  contents  of  said  glass  jar  to  be  pure  comb 
honey,"  when  in  fact  the  contents  were  "almost  wholly  glucose  and 
starch  sugar,  and  the  said  contents  of  the  said  glass  jar  in  truth  and 
in  fact  consisted  of  a  very  small  percentage  of  pure  comb  honey." 

It  has  been  called  to  the  attention  of  the  court  that  under  the  au- 
thority of  the  statute  of  June  30,  1906  (Act  June  30,  1906,  c.  3915,  34 
Stat.  768  [U.  S.  Comp.  St.  Supp.  1909,  p.  1187]),  certain  regulations 
for  the  guidance  of  the  public,  and  for  carrying  out  the  provisions  of 
the  law,  have  been  made  by  the  Secretary  of  Agriculture,  and  certain 
rulings  or  decisions  by  the  Secretary  of  Agriculture  have  construed  the 
language  of  the  statute.  For  instance.  Food  Inspection  Decision  No. 
75  provides  that : 

"When  both  maple  and  cane  sugars  are  used  In  the  production  of  syrup,  the 
label  should  be  varied  according  to  the  relative  proportion  of  the  ingredients, 

•For  other  casM  mo  same  topic  A  t  nukbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Ind«zM 
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the  name  of  the  sugar  present  in  excess  of  fifty  per  cent  of  the  total  sugar 
content  should  be  given  the  greater  prominence  on  the  label ;  that  is,  it  should 
be  given  first." 

Also,  Food  Inspection  Decision  No.  87  provides  that  "viscous  syrup 
obtained  by  the  incomplete  hydrolysis  of  the  starch  of  sugar"  should 
be  labeled  "com  syrup  with  cane  flavor/'  if  a  small  percentage  of  the 
product  of  the  cane  is  added  thereto. 

There  is  no  charge  of  any  violation  of  regulations,  or  refusal  to 
comply  with  the  rulings  of  the  Commissioner  of  Agriculture ;  but  the 
case  presents  an  entirely  distinct  question,  depending  upon  the  pro- 
visions of  the  statute  itself. 

In  the  present  indictment  we  have  an  allegation  that  the  defendant 
has  put  upon  the  market,  for  interstate  commerce,  an  article  which  is 
misbranded,  in  that  the  label  is  misleading,  solely  because  the  principal 
ingredient  is  alleged  to  be  held  out  to  the  public  as  "pure  comb  honey," 
when  in  reality  "glucose  and  starch  sugar"  made  up  almost  wholly  the 
actual  "principal  ingredient." 

Under  the  decision  of  In  re  Wilson  (C.  C.)  168  Fed.  566,  such  a  label 
as  is  recited  would  not  be  contrary  to  fact,  and  this  court  agrees  in 
the  opinion  that  it  is  impossible  to  say  what  portion  of  the  label  as 
printed  would  signify  greater  percentage  of  the  product 

The  demurrer  will  be  sustained. 


MAT  V.  RHODE  ISLAND  00. 

(Circuit  Court,  D.  Rhode  Island.    February  6, 1910.) 

No.  2,908. 

Stbeet  Railroads  (|  99*)— Injubt  at  Cbossing— AomoN— Contbibtttobt  NeO- 

LICENCE. 

Where  it  was  shown  by  the  positive  testimony  of  disinterested  and  rep- 
utable witnesses  that  a  plaintiff,  injured  while  crossing  the  track  of  an 
electric  railroad,  with  nothing  to  obstruct  his  view,  drove  upon  the  track 
such  a  short  distance  in  front  of  the  nwving  car  by  which  he  was  struck 
that  the  motorman  could  not  stop  the  car  in  time  to  prevent  the  accident, 
although  he  endeavored  to  do  so,  a  verdict  for  plaintiff  against  the  rail- 
road company  will  be  set  aside  as  against  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  {{  209-216 ; 
Dec  Dig.  {  99.*] 

Action  by  Patrick  May  against  the  Rhode  Island  Company.    On  pe- 
tition by  defendant  for  new  triaL    Granted. 
See,  also,  72  Atl.  662. 

A.  B.  Crafts,  for  plaintiff. 
J.  C.  Sweeney,  for  defendant. 

BROWN,  District  Judge.  Upon  the  whole  testimony  the  plaintiff's 
negligence  is  so  conclusively  shown  that  it  is  evident  that  the  jury  did 
not  observe  the  instructions  of  the  court  as  to  the  law  of  contributory 
negligence.  A  number  of  disinterested  and  respectable  witnesses  testi- 
fied Siat  when  the  plaintiff  turned  to  cross  the  track  the  car  was  so 
near  that  a  collision  was  inevitable.    According  to  positive  testimony 

*For  oUier  caaei  see  same  topic  A  t  MiriifiBB  in  Dec.  A  Am.  Digs.  1907  to  date,  Jb  Rep'r  Indezee 
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the  motorman  immediately  endeavored  to  stop  the  car,  and  his  failure 
to  avoid  the  collision  was  due,  not  to  the  lack  of  effort  or  due  diligence 
on  his  part,  but  to  the  nearness  of  the  place  at  which  the  plaintiff  at- 
tempted to  cross  the  track. 

The  sole  testimony  tending  to  show  the  slightest  degree  of  care  on 
the  part  of  the  plaintiff, is  from  the  plaintiff  himself,  who  says  that  he 
turnred  to  cross  behind  a  car  going  west,  and  that  his  horse's  head  was 
about  one  foot  from  the  rail  when  he  looked  up  the  track,  in  the  direc- 
tion from  which  the  car  that  struck  him  was  coming,  for  a  considerable 
distance.  His  statement  that  he  looked  out  is.  directly  contradicted  by 
several  witnesses,  and  by  the  fact  that,  if  he  had  looked,  he  must  have 
seen  the  car  but  a  short  distance  away. 

Upon  a  former  trial  of  this  case  in  the  state  court  the  plaintiff  recov- 
ered a  verdict,  which  was  set  aside  bv  the  trial  judge,  whose  action  in  so 
doing  was  affirmed  by  the  Supreme  Court  of  Rhode  Island.    72  Atl.  562. 

While  the  fact  that  two  juries  have  found  for  the  plaintiff  should 
have  its  weight,  this  does  not  relieve  this  court  of  the  duty  of  deter- 
mining whether  the  testimony  affords  any  reasonable  basis  for  a  ver- 
dict to  the  effect  that  the  defendant  was  proved  guilty  of  negligence, 
and  that  the  proof  failed  to  show  that  the  plaintiff  was  guilty  of  neg- 
ligence. When  carefully  reviewed,  the  evidence  shows  beyond  a  rea- 
sonable doubt  the  plaintiff's  negligence,  and  is  clearly  insufficient  to 
justify  a  finding  that  the  defendant's  motorman  was  negligent 

Petition  for  a  new  trial  is  granted.     * 


HITNER  et  al.  v.  DIAMOND  STATE  STEEL  CO. 

(Circuit  Court,  D.  Delaware.    February  26^  1910.) 

No.  200. 

(Byllabus  hy  the  Court) 

1.  COBPOBATIONS  (|  568*)— INSOLVENCY— PAYMENT  OF  CLAIMS. 

One  having  a  pecuniary  claim  ascertained  in  amount  against  an  Insol- 
vent corporation  in  the  hands  of  receivers,  and  holding  collateral  security 
for  its  payment,  has  a  right  in  equity  to  receive  out  of  its  general  assets 
pro  rata  dividends  calculated  on  the  basis  of  the  amount  of  the  corporate 
indebtedness  to  him  existing  at  the  time  of  the  declaration  of  insolvencyt 
Including  interest  thereon,  if  any,  to  that  time,  without  regard  to  such 
collateral  security  or  any  payment  or  payments  he  may  have  received  on 
account  of  his  claim  since  that  time,  provided,  that  he  shall  not  receive 
and  retain  from  any  or  all  sources  more  than  the  real  amount  of  his 
claim,  with  interest  thereon  until  paid,  aside  from  any  costs,  charges  and 
expenses  incurred  by  him  in  the  ^orcement  of  or  realization  upon  such 
collateral  security. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  {  2288;  Dec. 
Dig.  §  5G8.*] 

2.  COBPOBATIONS  (J  568*)— INSOLVENCY— RIGHTS  OF  SECURED  CBEDITOR. 

One  having  a  pecuniary  claim  ascertained  in  amount  against  an  in- 
solvent corporation  in  the  hands  of  receivers,  holding  as  collateral  security 
for  its  payment  bonds  issued  to  him  by  it  as  such  collateral,  secured  by  a 
moitgage  of  a  portion  of  its  property  executed  by  it,  has  no  right  in  equity 
to  receive  out  of  its  general  assets  pro  rata  dividends  calculated  on  the 
basis  of  the  aggregate  amount  not  only  of  the  corporate  indebtedness  to 

•For  other  caset  see  aamo  topic  4b  S  mumbbb  in  Dee.  St  Am.  Digi.  1907  to  aato»  A  Rep'r  Indexes 
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him  existing  at  the  time  of  the  declaration  of  insolvency,  including  inter- 
est thereon,  {t  any,  to  that  time,  but  also  of  the  face  value  of  such  bonds 
80  far  as  unpaid  at  that  time  Including  the  stipulated  interest  thereon. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §  2288 ;  Dec. 
Dig.  §  568.*] 

8^  COBPOBATIONS   (J   568*)  —  INSOLVENCY  —  DiSTBIBTJTIOW    OF   ASSETS  —  UNPAID 

Balance. 

There  is  a  broad  distinction  between  continuance  in  force  of  the  con- 
tractual relations,  notwithstanding  insolvency,  between  lender  and  bor- 
rower where  collaterals  have  been  pledged,  and  ability  to  contravene  the 
equitable  rule  of  equality,  subject  to  established  liens,  preferences  and 
priorities,  as  between  creditors  with  respect  to  general  assets.  It  is  a 
function  of  a  suit  in  equity  brought  for  the  purpose  of  administering  the 
affairs,  paying  the  debts,  and  distributing  the  assets  of  an  insolvent  cor- 
poration, through  or  by  means  of  a  receivership,  to  effect  a  pro  rata  dis- 
tribution of  such  assets  among  the  creditors,  subject  to  established  liens, 
preferences  and  priorities,  and  a  creditor,  whether  secured  or  unsecured, 
has  obtained  full  satisfaction  of  his  claim  with  respect  to  the  general  as- 
sets, so  far  as  the  particular  proceedings  in  equity  are  concerned,  when, 
aside  from  any  lien,  preference  or  priority  held  or  possessed  by  him,  he 
has  received  his  full  pro  rata  share  of  the  general  Assets.  If  he  has  not 
received  payment  in  full  of  the  real  indebtedness  to  him,  the  unpaid  bal- 
ance still  constitutes  a  claim  against  the  corporation  which  he  may  or  may 
not  succeed  in  collecting  at  some  future  time.  It  is  as  unsound  to  assume 
that  he  may  receive  from  the  general  assets  double  dividends  by  reason 
^nd  on  account  of  two  promises  or  obligations  made  for  one  and  the  same 
debt  as  it  would  be  to  assume  that  in  a  case  of  solvency  the  same  creditor 
could  receive  double  satisfaction  by  reason  of  a  mere  duplication  of  a 
promise  or  obligation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  2288;  Dec. 
Dig.  §  568.*] 

In  Equity.  Action  by  Henry  A.  Hitner  and  Joseph  G.  Hitner  against 
The  Diamond  State  Steel  Company.  Exceptions  to  report  of  special 
master.    Exceptions  sustained  in  part. 

William  Clarke  Mason,  for  exceptant. 
John  Biggs,  for  claimants. 

BRADFORD,  District  Judge.  This  case  comes  before  the  court  on 
exceptions  to  the  report  of  the  special  master.  The  Diamond  State 
Steel  Company  was  declared  insolvent  by  this  court  December  12, 1904, 
and  on  the  same  day  receivers  were  appointed  who  forthwith  qualified 
and  entered  upon  the  discharge  of  their  duties.  The  steel  company 
then  owned  a  manufacturing  plant  in  Wilmington,  including  real  and 
personal  property,  of  which  the  larger  part  was  subject  to  the  lien  of 
a  mortgage  executed  by  the  company  May  1,  1901,  to  secure  an  issue 
of  bonds  to  be  made,  bearing  the  same  date,  of  the  face  value  of  $1,- 
000,000,  and  also  a  further  issue  of  bonds  of  the  face  value  of  $750,- 
000,  to  be  made  from  time  to  time  as  should  be  authorized  by  the  stock- 
holders to  secure  working  capital  and  extensions  to  the  plant.  All  of 
the  first  mentioned  amount  of  bonds  were  issued  and  outstanding  either 
as  collateral  or  in  absolute  ownership  at  the  time  of  the  declaration  of 
insolvency  and  known  as  first  mortgage  bonds.  The  property  covered 
by  the  mortgage  has  been  sold  free  and  discharged  from  the  mortgage 
lien,  the  right  being  secured  by  order  of  this  court  to  holders  of  bonds 

*For  other  cases  see  same  topic  A  5  nvmbsb  In  Dec.  it  Am.  Digs.  1907  to  date.  &  Rep'r  Indezei 
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issued  under  the  mortgage  to  have  recourse  against  the  net  proceeds 
of  sale  instead  of  the  property  mortgaged.  Aside  from  such  proceeds 
of  sale  there  is  a  fund  of  general  assets  in  the  hands  or  subject  to  the 
Control  of  the  receivers  applicable  to  claims  against  the  steel  company, 
whether  secured  or  unsecured.  Prior  to  the  filing  of  the  exceptions  un- 
der consideration  there  was  declared  and  paid  out  of  the  proceeds  of 
sale  of  the  mortgaged  property  a  dividend  of  forty  per  cent  upon  the 
face  value  of  the  first  mortgage  bonds,  and  since  that  time  an  addi- 
tional dividend  of  seven  per  cent  upon  such  face  value  has  been  de- 
clared payable  from  the  same  source.  The  only  dividend  declared  and 
payable  out  of  the  general  assets,  amounting  to  eight  per  cent  upon 
the  claims,  secured  and'  unsecured,  against  the  steel  company,  was  so 
declared  and  made  payable  since  the  filing  of  these  exceptions.  The 
holders  of  the  first  mortgage  bonds  thus  have  received  or  become  en- 
titled to  dividends  out  of  the  proceeds  of  sale  of  the  mortgaged  prop- 
erty amounting  to  forty-seven  per  cent  of  their  face  value,  and  a  divi- 
dend from  the  general  assets  amounting  to  eight  per  cent  of  such  face 
value,  aggregating  fifty-five  per  cent ;  while  creditors  of  the  steel  com- 
pany, other  than  holders  of  its  bonds,  and  not  entitled  to  share  in  the 
proceeds  of  sale  of  the  mortgaged  property,  and  not  having  priority  or 
preference  of  any  kind,  have  received  or  become  entitled  to  a  dividend 
out  of  the  general  assets  amounting  to  eight  per  cent  only.  The  steel 
company  executed  and  delivered  to  the  Fourth  Street  National  Bank  of 
Philadelphia  June  1,  1904,  its  promissory  note  dated  that  day  for 
twenty  thousand  dollars,  payable  according  to  its  terms  September  1, 
1904,  in  Philadelphia,  delivering  as  collateral  security  for  its  payment 
certain  first  mortgage  bonds  of  the  steel  company  of  the  aggregate  face 
value  of  nineteen  thousand  dollars,  and  certain  consolidated  mortgage 
bonds  of  the  Lehigh  and  New  England  Railroad  Company  of  the  ag- 
gregate face  value  of  $6,720.  The  note  was  in  the  following  form : 
"$20,000.00  Philadelphia,  June  1st,  1004. 

On  September  1st,  1904,  for  Value  Received,  we  promise  to  pay  to  the  order 
of  The  Fourth  Street  National  Bank,  Phllada.  Twenty  Thousand  Dollars,  hav- 
ing deposited  as  collateral  security  for  payment  of  this  or  any  other  liability  or 
liabilities  to  said  holder  hereof,  due  or  to  become  due,  or  that  may  be  here- 
after contracted,  the  following  property,  viz: 

$19,000.00  The  Diamond  State  Steel  Co.  Ist  mtge.  4%  bonds 

$6,720.00  li.  &  N.  E.  R.  R.  Co.  5%  eonstd.  mtge.  bonds 
with  the  right  on  the  part  of  the  holder  hereof,  to  repledge  the  securities  above 
mentioned,  or  to  substitute  or  exchange  for  the  same  other  certificates  of  like 
tenor  and  amount,  and  also  from  time  to  time  to  demand  additional  collateral 
security,  and  upon  failure  to  comply  with  any  such  demand,  this  obligation 
shall  forthwith  become  due,  with  full  power  and  authority,  to  the  holder  hereof, 
or  assigns,  in  case  of  such  default,  or  of  the  non-payment  of  any  of  the  lia- 
bilities above  mentioned  at  maturity,  to  sell,  assign  and  deliver  the  whole,  or 
any  part  of  such  securities,  or  any  substitutes  therefor  or  additions  thereto,  at 
any  broker's  board,  or  at  public  or  private  sale,  at  their  option,  at  any  time  or 
times  thereafter,  without  advertisement  or  notice  to  the  undersigned,  and  with 
the  right  on  the  part  of  the  holder  hereof,  to  become  purchaser  thereof  at  such 
sale  or  sales,  freed  and  discharged  of  any  equity  of  redemption.  And  after 
deducting  all  legal  or  other  costs  and  expenses  for  collection,  sale  and  de- 
livery, to  apply  the  residue  of  the  proceeds  of  such  sale  or  sales  so  made,  to 
pay  any,  either  or  all  of  said  liabilities,  as  said  holder  hereof  shall  deem 
proper,  returning  the  overplus  to  the  undersigned;  and  the  undersigned  will 
still  remain  liable  for  any  amount  so  unpaid.     It  being  further  understood 
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.  and  agreed  that  The  Fourth  Street  National  Bank  of  Philadelphia  shall  have 
a  like  lien  upon  any  and  all  funds,  stocks,  bonds,  notes,  and  other  propei^ty 
at  any  time  In  the  hands  of  the  said  Bank  belonging  to  the  maker,  or  endorser 
or  endorsers,  or  guarantor  or  guarantors  hereof,  as  security  for  this  note  and 
for  any  and  all  liability  or  liabilities,  matured  or  unmatured,  of  such  maker, 
endorser  or  endorsers,  guarantor  or  guarantors  to  said  Bank,  which  lien  shall 
be  enforceable  in  like  manner  and  shall  be  subject  to  all  the  provisions  herein 
above  and  before  mentioned  and  set  out 
Payable  at  The  Fourth  Street  National  Bank. 

The  Diamond  State  Steel  Co., 

Frank  W.  Todd,  Assistant  Treasurer. 
The  Diamond  State  Steel  Co., 

H.  T.  Wallace,  PreBldent^* 

The  bank  presented  to  the  special  master  a  statement  of  claim,  No. 
49,  sworn  to  October  10,  1905,  referring  to  the  above  note  as  "consti- 
tuting" its  claim  against  the  steel  company  and  "the  proceeds  of  any 
sale  of  its  real  or  personal  property,"  and  setting  forth  in  substance, 
among  other  things,  that  the  steel  company  was  at  the  time  of  the 
declaration  of  its  insolvency  and  at  the  time  of  making  claim  indebted 
to  the  bank  in  the  sum  of  $14,624,  beside  interest  as  therein  stated,  that 
sum  being  the  excess  of  the  $20,000  specified  in  the  note  over  and 
above  a  credit  of  $5,376  representing  proceeds  of  sale  of  the  consoli- 
dated mortgage  bonds  of  the  Lehigh  and  New  England  Railroad  Com- 
pany, and  further  that  the  bank  at  the  time  of  making  claim  held  ^s 
collateral  security  for  its  payment  first  mortgage  bonds  of  the  steel 
company  of  the  face  value  of  $19,000.  Subsequently  the  bank  pre- 
sented to  the  special  master  a  further  statement  of  claim.  No.  209, 
sworn  to  February  15,  1906,  setting  forth  in  substance  that  it  "is  the 
holder  of  and  owner  of  the  legal  title  to"  first  mortgage  bonds  of  the 
steel  company  of  the  aggregate  face  value  of  $19,000  on  which  interest 
was  due  to  the  bank  from  May  1,  1904;  that  the  total  amount  due  to 
the  bank  on  the  bonds  was  $19,000,  with  interest  as  above  specified; 
and  that  the  steel  company  at  the  time  of  the  declaration  of  its  insol- 
vency and  at  the  time  of  making  claim  was  indebted  to  the  bank  in  the 
sum  of  $19,000,  with  interest.  The  statement  of  claim  further  set 
forth  as  follows : 

"This  deponent,  for  and  on  behalf  of  the  said  The  Fourth  Street  National 
Bank  of  Philadelphia,  the  said  claimant,  expressly  and  specifically  claims  that 
it,  the  said  The  Fourth  Street  National  Bank  of  Philadelphia  is  entitled  to  be 
paid  the  said  sum  of  nineteen  thousand  dollars  ($19,000),  with  Interest  as  afore- 
said, as  a  preferred  creditor  under  the  lien  of  the  said  mortgage,  out  of  any  or 
all  of  the  proceeds  that  may  be  derived  from  the  sale  of  the  property  covered 
by  said  mortgage  (claiming  such  preference,  however,  equally  with  and  upon 
the  same  basis  as  other  holders  of  said  bonds  so  as  aforsaid  actually  issued  to 
the  extent  of  one  mUllon  dollars),  and  further  expressly  and  specifically  claims 
that  it,  the  said  The  Fourth  Street  National  Bank  of  Philadelphia  ts  entitled 
to  be  paid  the  said  sum  of  nineteen  thousand  dollars  ($19,000),  with  interest  as 
aforesaid,  as  a  general  creditor,  out  of  the  proceeds  of  the  sale  of  all  property 
of  the*  said  The  Diamond  State  Steel  (Company  other  than  the  property  covered 
by  said  mortgage;  that  nothing  has  been  paid  on  account  of  the  said  claim  of 
it,  the  said  The  Fourth  Street  National  Bank  of  Philadelphia  as  a  bondholder, 
and  there  are  no  offsets  or  counterclaims  of  any  kind  in  favor  of  the  said  The 
Diamond  State  Steel  Company  to  said  claim  or  any  part  thereof." 

It  appears  from  their  serial  numbers  and  is  not  disputed  that  the  first 
mortgage  bonds  of  the  face  value  of  $19,000  delivered  as  collateral  se- 
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curity  for  the  payment  of  the  $20,000  note  were  the  same  bonds  on 
which  the  last  mentioned  claim  was  made  by  the  bank.  The  special 
master  after  duly  taking  evidence  allowed,  with  some  modification  as 
to  interest,  both  claims  as  presented  by  the  bank;  and  included  the 
aggregate  amount  of  $39,000,  representing  $20,000,  the  principal  sum 
owing  on  the  promissory  note  December  12,  1904,  the  date  of  the 
declaration  of  insolvency,  and  $19,000,  the  face  value  of  the  first  mort- 
gage bonds  delivered  as  collateral,  together  with  interest  on  these  two 
sums  to  that  date,  in  his  ascertainment  of  the  basis  on  which  the  bank 
should  receive  dividends  out  of  the  general  assets  of  the  steel  company 
in  so  far  as  necessary  to  the  payment  in  full  of  the  real  indebtedness 
.  of  that  company  to  the  bank  with  interest  thereon  to  the  time  of  the 
declaration  of  insolvency.  Accordingly,  in  the  schedvile  of  "general 
creditors"  entitled  to  participate  by  way  of  dividends  in  the  general 
assets,  and  for  the  purpose  of  payment  iq  full  as  above  mentioned,  the 
bank  was  reported  by  the  special  master  as  a  creditor  of  the  steel  com- 
pany as  follows :  "49  &  209.  Fourth  Street  National  Bank  of  Phila- 
delphia, $39,803.22,"  the  sum  of  $803.22  representing  interest  on  $20,- 
000  and  $19,000  to  the  date  of  the  declaration  of  insolvency.  The  Man- 
ufacturers' National  Bank  of  Philadelphia  also  appears  in  the  schedule 
of  "general  creditors"  reported  by  the  special  master  as  a  creditor  in 
the  sum  of  $16,453.36.  This  amount  is  made  up  of  $4,158.70,  repre- 
senting the  real  indebtedness  of  the  steel  coAipany  to  that  bank  exist- 
ing at  the  date  of  the  declaration  of  insolvency,  including  accrued  in- 
terest, and  $12,000,  representing  the  face  value  of  first  mortgage  bonds 
of  the  steel  company  delivered  by  it  as  collateral  security  for  the  pay- 
ment of  the  debt  and  interest  thereon,  and  $294.66  interest  on  such 
bonds  to  the  date  of  the  declaration  of  insolvency.  Without  entering 
into  details  it  is  sufficient  to  say  that  on  the  exceptions  the  same  ques- 
tions in  principle  are  presented  in  the  case  of  the  Manufacturers'  Na- 
tional Bank  of  Philadelphia  as  in  that  of  The  Fourth  Street  National 
Bank  of  Philadelphia,  and  that  the  decision  of  the  one  case  will  control 
the  other.  Both  of  these  banks  under  and  pursuant  to  the  orders  of  this 
court  and  of  the  special  master,  for  the  purpose  of  sharing  in  the  pro- 
ceeds of  sale  of  the  mortgaged  property,  made  proof  before  him  of  the 
first  mortgage  bonds  of  the  steel  company  delivered  to  them  respec- 
tively as  collateral  security  as  above  mentioned;  and  in  common  with 
those  holding  and  owning  similar  bonds  appear  in  a  separate  schedule 
of  bondholders  reported  by  the  special  master ;  it  appearing  from  the 
report  that  The  Fourth  Street  National  Bank  of  Philadelphia  was  en- 
titled to  receive  dividends  out  of  such  proceeds  of  sale  on  the  basis  of 
the  face  value  of  bonds  held  by  it  as  collateral,  amounting  in  the  aggre- 
gate to  $19,000,  with  interest  thereon  from  May  1,  1904,  at  the  rate  of 
four  per  centum  per  annum,  as  provided  in  the  bonds  and  mortgage, 
and  that  the  Manufacturers'  National  Bank  of  Philadelphia  was  en- 
titled to  participate  in  such  proceeds  of  sale  on  the  basis  of  the  face 
value  of  the  bonds  held  by  it  as  collateral,  aggregating  $12,000,  with 
interest  thereon  from  the  same  date  and  at  the  same  rate.  It  further 
appears  that,  aside  from  dividends  out  of  the  proceeds  of  sale  of  the 
mortgaged  property,  The  Fourth  Street  National  Bank  of  Philadelphia 
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has  received  since  the  declaration  of  insolvency  on  account  of  the  in- 
debtedness of  the  steel  company  to  it  $5,376,  being  the  amount  realized 
on  certain  consolidated  mortgage  bonds  of  the  Lehigh  and  New  Eng- 
land Railroad  Company  pledged  by  the  steel  company  as  collateral  se- 
curity; and  that  tiie  Manufacturers'  National  Bank  of  Philadelphia 
held  in  addition  to  first  mortgage  bonds  of  the  steel  company  of  the 
face  value  of  $12,000,  pledged  as  above  mentioned,  claims  and  book 
accounts  to  a  considerable  amount  assigned  to  it  by  that  company  as 
collateral  security  for  the  payment  of  the  indebtedness,  for  which 
claims  and  book  accounts,  or  their  proceeds,  the  bank. has  not  yet  ac- 
counted to  the  receivers  or  special  master.  From  the  foregoing  state- 
ment it  thus  appears  that  The  Fourth  Street  National  Bank  of  Phila- 
delphia, having  a  claim  against  the  steel  company,  including  interest, 
at  the  time  of  the  declaration  of  insolvency,  of  $20,336.67,  and  holding 
at  that  time  as  collateral  first  mortgage  bonds  of  that  company  of  the 
face  value  of  $19,000,  on  which  interest  had  then  accrued  to  the  amoimt 
of  $466.65,  and  also  certain  consolidated  mortgage  bonds  of  the  Le- 
high and  New  England  Railroad  Company,  has  for  the  purpose  of  par- 
ticipation in  dividends  out  of  the  general  assets,  declared  or  to  be  de- 
clared, been  treated  by  the  special  master  as  a  creditor  in  the  aggregate 
amount  of  $39,803.22 ;  notwithstanding  the  facts  that  since  the  declara- 
tion of  insolvency  the  bank  has  received  on  account  of  its  real  claim 
$5,376  from  the  sale  of  the  consolidated  mortgage  bonds,  and  has  re- 
ceived also  on  account  of  its  claim  the  further  sum  of  $7,600,  being  a 
forty  per  cent  dividend  out  of  the  proceeds  of  sale  of  the  mortgaged 
property  of  the  steel  company,  and  since  the  filing  of  the  exceptions 
this  court  has  declared  and  authorized  the  payment  to  the  holders  of 
the  first  mortgage  bonds  of  an  additional  dividend  of  seven  per  cent 
out  of  such  proceeds  o.f  sale  and  a  further  dividend  of  eight  per  cent 
out  of  the  general  assets ;  and  it  further  appears  that  the  Manufactur- 
ers' National  Bank  of  Philadelphia  having  a  claim  against  the  steel 
company,  including  interest,  at  the  time  of  the  declaration  of  insol- 
vency of  $4,158.70,  and  holding  at  that  time  as  collateral  first  mortgage 
bonds  of  that  company  of  the  face  value  of  $12,000  on  which  interest 
had  then  accrued  amounting  to  $294.66,  and  also  holding  at  and  after 
that  time  certain  claims  and  book  accounts  to  a  considerable  amount 
assigned  to  it  by  that  company  as  collateral,  has  for  the  purpose  of  par- 
ticipation in  dividends  out  of  the  general  assets,  declared  or  to  be  de- 
clared, been  treated  by  the  special  master  as  a  creditor  in  the  aggregate 
amount  of  $16,453.36,  notwithstanding  the  facts  that  the  bank  has 
not  yet  accounted  for  such  claims  and  book  accounts  or  their  proceeds 
to  the  receivers  or  special  master,  and  has  received  on  account  of  its 
real  claim  the  sirni  of  $4,800,  being  a  forty  per  cent  dividend  out  of 
proceeds  of  sale  of  the  mortgaged  property  of  the  steel  company,  and 
since  the  filing  of  the  exceptions  this  court  has  declared  and  authorized 
the  payment  to  the  holders  of  first  mortgage  bonds  of  an  additional 
dividend  of  seven  per  cent  out  of  such  proceeds  of  sale,  and  a  further 
dividend  of  eight  per  cent  out  of  the  general  assets. 

The  exceptants  have  objected  to  the  report  of  the  special  master  so 
far  as  applicable  to  the  two  banks  above  mentioned;   first,  in  that  it 
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finds  that  they  are  entitled  to  dividends  out  of  the  general  assets  of 
the  steel  company,  computed  on  the  basis  of  the  amount  of  their  claims 
existing  at  the  time  of  the  declaration  of  insolvency  without  regard  to 
the  value  of  the  collateral  securities  held  by  them  at  and  after  that 
time  or  the  receipt  after  that  time  of  any  moneys  realized  from  their 
sale  or  by  way  of  dividends  out  of  the  general  assets  of  the  steel  com- 
pany or  the  proceeds  of  sale  of  the  mortgaged  property ;  and,  secondly, 
that  it  finds  that  they  are  entitled  to  dividends  out  of  the  general  as- 
sets computed  on  the  basis  of  an  aggregate  amount  i;epresenting  not 
only  the  real  indebtedness  of  the  steel  company  to  them  respectively 
existing  at  the  time  of  the  declaration  of  insolvency,  with  interest  to 
that  date,  but  also  the  face  value  of  the  first  mortgage  bonds  of  the 
steel  company  held  by  them  respectively  as  collateral  including  the 
stipulated  interest  thereon.  The  two  questions  thus  raised  may  be 
stated  generally  as  follows : 

First :  Whether  one  having;  a  pecuniary  claim  ascertained  in  amount 
against  an  insolvent  corporation  in  the  hands  of  receivers,  and  holding 
collateral  security  for  its  payment,  has  a  right  in  equity  to  receive  out 
of  its  general  assets  pro  rata  dividends  calculated  on  the  basis  of  the 
amount  of  the  corporate  indebtedness  to  him  existing  at  the  time  of 
the  declaration  of  insolvency,  including  interest  thereon,  if  any,  to  that 
time,  without  regard  to  such  collateral  security  or  any  payment  or  pay- 
ments he  may  have  received  on  account  of  his  claim  since  that  time, 
provided,  that  he  shall  not  receive  and  retain  from  any  or  all  sources 
more  than  the  real  amount  of  his  claim,  with  interest  thereon  until 
paid,  aside  from  any  costs,  charges  and  expenses  incurred  by  him  in 
the  enforcement  of  or  realization  upon  such  collateral  security. 

Second:  Whether  one  having  a  pecuniary  claim  ascertained  in 
amount  against  an  insolvent  corporation  in  the  hands  of  receivers, 
holding  as  collateral  security  for  its  payment  bonds  issued  to  him  by 
it  as  such  collateral,  secured  by  a  mortgage  of  a  portion  of  its  property 
executed  by  it,  has  a  right  in  equity  to  receive  out  of  its  general  assets 
pro  rata  dividends  calculated  on  the  basis  of  the  aggregate  amount  not 
only  of  the  corporate  indebtedness  to  him  existing  at  the  time  of  the 
declaration  of  insolvency,  including  interest  thereon,  if  any,  to  that 
time,  but  also  of  the  face  value  of  such  bonds  so  far  as  unpaid  at  that 
time  including  the  stipulated  interest  thereon,  provided,  that  he  shall 
not  receive  and  retain  from  any  or  all  sources  more  than  the  real 
amount  of  his  claim,  with  interest  thereon  until  paid,  aside  from  any 
costs,  charges  and  expenses  incurred  by  him  in  the  enforcement  of  or 
realization  upon  such  collateral  security. 

Whatever  might  be  the  inclination  of  this  court  on  the  subject  were 
it  res  Integra,  the  first  of  these  two  questions  has  been  set  at  rest  by 
the  Supreme  Court  in  Merrill  v.  National  Bank  of  Jacksonville,  173 
U.  S.  131,  19  Sup.  Ct.  360,  43  L.  Ed.  640;  the  court  there  fully  recog- 
nizing and  approving  the  following  as  the  chancery  rule : 

*'The  creditor  can  prove  for,  and  receive  dividends  upon,  the  fuU  amount  of 
his  claim,  regardless  of  any  sums  received  from  his  collateral  after  the  trans- 
fer of  the  assets  from  the  debtor  in  insolvency,  provided  that  he  shall  not  re- 
ceive more  than  the  full  amount  due  him." 
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1  can  perceive  no  force  in,  and  it  is  unnecessary  to  discuss,  the  .con- 
tention that  the  bankruptcy  rule,  and  not  the  chancery  rule,  is  applicable 
to  this  case  by  reason  of  certain  unsuccessful  attempts  to  have  the  steel 
company  adjudged  a  bankrupt,  or  of  the  refusal  by  the  district  court 
to  allow  certain  proposed  amendments  of  the  petitions  in  bankruptcy. 
The  administration  of  the  assets  is  on  the  equity  side  of  this  court  and 
the  chancery  rule  necessarily  must  apply.  The  first  ground  of  excep- 
tion must,  therefore,  be  overruled. 

Materially  different  considerations,  however,  enter  into  the  solution 
of  the  latter  of  the  above  questions.  It  is  true  that  each  of  the  two 
banks  had  a  right  to  receive  dividends  from  the  general  assets  of  the 
steel  company  computed  upon  the  amount  of  its  real  claim,  including 
interest,  as  existing  at  the  time  of  the  declaration  of  insolvency,  and  also 
to  proceed  for  the  enforcement  of  any  collateral  security  for  such  claim 
until  payment  in  full  of  the  real  indebtedness,  with  interest  to  the  time 
of  payment,  as  against  third  persons  liable  thereon  or  any  mortgaged 
or  pledged  property  included  in  such  collateral  security.  But  had 
either  of  the  banks  for  the  purpose  of  obtaining  full  satisfaction  of  its 
claim  a  right  to  receive  dividends  out  of  the  general  assets  computed, 
not  only  upon  the  amount  of  its  real  claim,  but  also  upon  the  amount 
of  the  face  value  of  the  first  mortgage  bonds  of  the  steel  company  held 
by  it  as  collateral  security?  Undoubtedly  the  banks  were  entitled  to  the 
full  benefit  of  the  collaterals  held  by  them ;  but  how  far  can  the  first 
mortgage,  bonds  so  held,  aside  from  the  property  mortgaged  to  se- 
cure their  payment,  legitimately  be  held  to  constitute  collateral  security, 
and  as  such  to  enlarge  beyond  the  amount  of  the  real  indebtedness  the 
basis  for  the  computation  of  dividends  out  of  the  general  assets? 
These  queries  bear  no  necessary  relation  to  the  legality  or  propriety  of 
a  resort,  under  special  circumstances,  by  one  holding  mortgage  bonds 
of  a  corporation  issued  directly  to  him  as  collateral  security  for  the 
payment  of  a  debt  owing  by  it  to  him,  for  the  purpose  of  sharing  in 
the  general  corporate  assets,  to  such  bonds  as  an  alternative  or  cumu- 
lative medium  of  proof  of  his  right  to  participate  in  such  assets  upon 
the  basis  of  the  real  indebtedness.  Owing  to  lapse  of  time  or  difficulty 
otherwise  arising  it  may  in  certain  cases  be  impracticable  effectually  to 
proceed  upon  the  original  security  or  evidence  of  indebtednesis  for  the 
purpose  of  receiving  pro  rata  dividends  upon  a  just  demand,  and  it  may 
well  be  that  the  creditor  in  such  a  predicament  will  be  allowed  for  that 
purpose  to  establish  or  strengthen  his  claim  to  its  real  amount  through 
the  superior  efficacy  or  evidential  value  of  the  bonds  held  as  collateral. 
.But  with  such  special  circumstances  this  court  has  nothing  to  do  in  the 
case  under  consideration.  The  real  question  here  is  whether  a  creditor 
holding  such  bonds  so  issued  to  him  as  collateral  can  through  their  in- 
strumentality entitle  himself  to  receive  out  of  the  general  assets  divi- 
dends computed  upon  a  basis  larger  than  the  amount  of  the  actual  in- 
debtedness to  him,  including  interest,  existing  at  the  time  of  the  declar- 
ation of  insolvency.  The  proper  solution  of  this  question  is  simplified 
by  a  consideration  of  one  of  the  essential  elements  of  collateral  security 
in  the  legitimate  sense  of  the  phrase.  Such  security  necessarily  in- 
volves more  than  the  mere  personal  responsibility  of  the  debtor.     It 
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hardly  admits  of  discussion  that  the  mere  duplication  or  multiplication 
of  a  promise  to  pay  or  of  an  acknowledgment  of  liability  to  pay  a  cer- 
tain sum  representing  the  total  real  indebtedness  to  a  creditor,  what- 
ever may  be  its  effect  in  furnishing  in  certain  exigencies  alternative 
or  cumulative  evidence  of  the  real  demand,  cannot  constitute  collateral 
security.  If  A.  makes  and  delivers  to  B.  his  promissory  note  for 
$1,000,  representing  the  full  amount  of  his  real  indebtedness  to  the  lat- 
ter, and  contemporaneously  or  thereafter  and  without  any  new  or  fur- 
ther consideration  or  the  intervention  of  any  third  person  as  joint 
maker,  indorser,  surety  or  guarantor,  makes  and  delivers  to  B.  another 
promissory  note  in  the  same  amount,  unaccompanied  by  any  mortgage 
or  pledge  of  or  charge  or  lien  upon  property,  or  by  any  assignment  or 
transfer  of  any  chose  in  action  against  a  third  person,  calling  it  "col- 
lateral security,"  such  designation  of  name  will  not  change  the  nature 
of  the  transaction.  Notwithstanding  the  giving  of  the  two  notes  the 
real  indebtedness  still  remains  .at  the  sum  of  $1,000,  secured  only  by 
personal  responsibility  on  the  part  of  the  debtor,  which  per  se  is  not 
collateral  security.  Jones  in  his  work  on  Pledges  and  Collateral  Se- 
curities, §  1,  speaking  of  this  phrase,  says : 

**The  term  necessarily  implies  the  transfer  to  tlie  creditor  of  an  interest  in, 
or  lien  on  property,  or  an  obligation  which  furnishes  a  security  in  addition  to 
the  responsibility  of  the  debtor;  therefore  the  execution  and  delivery  by  tlie 
debtor  of  additional  unsecured  evidences  of  his  own  indebtedness,  does  not  in 
any  legal  sense  constitute  collateral  security." 

In  Colebrooke  on  Collateral  Securities,  §  2,  it  is  stated :    ' 

"  'Collateral  security'  is  a  separate  obligation,  as  the  negotiable  bill  of  ex- 
change or  promissory  note  of  a  third  person,  or  document  of  title,  or  other  rep- 
resentative of  value,  indorsed  (or  assigned)  where  necessary,  and  delivered  by 
a  debtor  to  his  creditor,  to  secure  the  performance  of  his  own  obligation,  repre- 
sented by  an  independent  instrument.  Such  collateral  security  stands  by  the 
side  of  the  principal  promise  as  an  additional  or  cumulative  means  for  secur- 
ing payment  of  the  debt.  The  transfer,  however,  of  the  debtor's  own  negotiable 
promissory  notes  as  collateral  security  for  the  payment  of  other  notes  made  by 
him,  does  not  come  within  any  definition  of  collateral  security." 

If  A.,  in  the  case  above  supposed,  having  the  ability,  should  fully 
pay  to  B.  the  amount  of  the  first  note,  namely,  $1,000,  the  extent  of  the 
real  indebtedness,  the  latter  having  received  satisfaction  in  full  could 
have  no  occasion  and  would  not  be  permitted  to  collect  from  A.  any 
further  sum ;  and  if  A.  were  unable  to  pay  to  B.  the  amoimt  of  the  first 
note,  representing  the  extent  of  the  real  indebtedness,  he,  of  course, 
would  be  unable  to  pay  the  aggregate  amount  of  the  two  notes.  Thus, 
in  the  absence  of  any  indebtedness  or  pecuniary  liability  of  A.  to  third 
persons,  neither  note,  whatever  name  may  be  applied  to  it,  could  per- 
form the  function  of  collateral  security  for  the  payment  of  the  other  or 
of  the  real  indebtedness  whatever  use  might  be  made  of  it  as  evidence 
to  establish  such  indebtedness.  The  characterization  of  either  or  both 
of  the  notes  by  the  maker  as  "collateral  security"  would  be  unavailing. 
The  case  would  not  in  equity  be  varied  in  principle  or  result  if  A.  were 
a  corporation  and  not  a  natural  person  and,  instead  of  making  and  de- 
livering promissory  notes,  directly  issued  two  of  its  own  bonds  each 
for  $1,000  unaccompanied  by  any  pledge,  mortgage  or  other  lien,  to 
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secure  the  payment  of  its  real  indebtedness  of  $1,000  to  B.  The  substi- 
tution of  file  mere  personal  responsibility  of  the  artificial  entity  for 
that  of  the  natural  person  could  not  in  any  manner,  in  the  absence  of 
indebtedness  or  pecuniary  liability  to  third  persons,  differentiate  the 
one  case  from  the  other.  Now,  let  it  be  assumed  that  A.,  the  corpora- 
tion, is  indebted  or  under  pecuniary  liability  to  third  persons.  If  the 
corporation  be  insolvent,  with  numerous  creditors,  secured  and  unse- 
cured, and  in  the  hands  of  receivers  appointed  by  a  court  of  equity  in 
proceedings  instituted  for  the  purpose  of  winding  up  its  affairs  and 
distributing  its  assets,  on  what  principle  can  its  two  $1,000  unsecured 
bonds,  or  either  of  them,  while  in  the  hands  of  B.  to  whom  they  were 
directly  issued  as  "collateral  security"  for  the  payment  of  the  real  in- 
debtedness of  $1,000,  entitle  him,  for  the  purpose  of  fully  satisfying  it, 
to  receive  out  of  the  general  corporate  assets  dividends  computed  upon 
the  face  value  of  such  bonds  or  bond  in  addition  to  dividends  computed 
upon  the  amount  of  the  real  indebtedness  ?  B.  could  not  be  so  entitled 
in  the  case  supposed  unless  the  issue  of  the  unsecured  bonds  to  him 
operated  to  enlarge  his  claim  against  the  corporation  beyond  the 
amount  of  its  real  indebtedness  to  him  or  to  create  a  lien  or  charge 
against  the  general  assets  to  the  amount  of  pro  rata  dividends  com- 
puted upon  the  face  value  of  such  bonds.  The  mere  issue  to  him  of 
such  bonds  as  "collateral  security"  could  not  effect  such  enlargement 
of  claim  absolutely ;  for  beyond  dispute  and  admittedly  the  receipt  by 
B.  of  $1,000,  the  amount  of  the  real  indebtedness,  would  fully  satisfy 
all  claim  on  his  part  against  the  corporation.  But  it  is  in  substance  con- 
tended that  such  issue  of  bonds  to  him  would  effect  an  enlargement  sub 
modo  of  his  claim  beyond  the  real  indebtedness  to  him  and  up  to  the 
aggregate  amount  of  such  indebtedness  and  the  face  value  of  the 
bonds,  namely,  $3,000,  for  the  purpose  of  enabling  him  to  receive  if 
possible  payment  in  full  of  the  $1,000  debt  actually  owing;  and  it  is 
argued  that  such  must  be  the  case,  as  the  two  $1,000  bonds  issued  to 
B.  were  valid  instruments,  and  the  corporation  in  issuing  them  must 
have  intended  that  he  should  have  the  full  benefit  of  them  as  "collateral 
security,"  and,  not  being  secured  by  any  pledge,  mortgage  or  other  Hen, 
the  only  conceivable  substantial  benefit  he  could  derive  from  them 
would  be  the  enjoyment  of  dividends  out  of  the  general  corporate  as- 
sets computed  upon  their  face  value.  But  the  validity  of  the  bonds 
issued  to  B.  is  not  determinative  of  the  question.  On  the  assumption 
that  those  bonds  are  valid  and,  being  of  a  negotiable  nature,  would  on 
their  transfer  for  value  to  a  third  person  confer  upon  the  latter  a  right, 
as  their  absolute  owner  and,  as  such,  an  unconditional  creditor  of  the 
corporation,  to  participate  with  its  other  unsecured  creditors  in  the  pro 
rata  distribution  of  the  general  assets,  the  fact  yet  remains  that  the 
bonds  in  the  hands  of  B.  do  not  constitute  an  absolute  unconditional 
indebtedness  or  liability  of  the  corporation  to  him,  and,  not  being  se- 
cured by  pledge,  mortgage  or  other  lien,  though  called  "collateral  secur- 
ity," are  not  such  save  in  the  sense  of  providing  him  with  alternative  or 
cumulative  evidence  in  support  of  his  real  demand.  Further,  the  cor- 
poration is  chargeable  with  knowledge  of  the  law,  and,  therefore,  its 
intention  that  B.  should  have  the  full  benefit  of  the  bonds  issued  to  him 
as  "collateral  security,"  though  unsecured  by  pledge,  mortgage  or  other 
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lien,  must  in  the  absence  of  evidence  showing  an  understanding  to  the 
contrary  be  regarded  as  an  intention  merely  that  those  bonds  should 
serve  as  occasion  might  require  as  an  alternative  or  cumulative  medium 
of  proof  of  the  actual  indebtedness;  but  not  that  B/s  claim  should  be 
multiplied  or  enlarged  beyond  the  actual  indebtedness  of  .the  corpora- 
tion to  him.  Nor  in  the  case  supposed  could  the  issue  to  him  of  the  un- 
secured bonds  operate  to  create  a  lien  or  charge  against  the  general 
assets  of  the  corporation  to  the  amount  of  pro  rata  dividends  computed 
upon  the  face  value  of  such  bonds.  The  creditors  of  an  insolvent  cor- 
poration are  in  equity,  and  in  subordination  to  valid  liens,  priorities 
and  preferences,  severally  the  owners  of  its  general  assets  in  propor- 
tion to  the  respective  amounts  of  the  real  indebtedness  of  the  corpora- 
tion to  them  respectively.  The  maxim  that  equity  delights  in  equality 
has  full  application  to  creditors  of  an  insolvent  corporation;  and  as 
equality  among  creditors  or  a  pro  rata  distribution  of  the  assets  among 
them  is,  generally  speaking,  the  most  equitable  result  obtainable,  no 
liens  or  preferences  should  be  recognized  unless  satisfactorily  estab- 
lished. Equality  is  the  rule;  liens,  preferences  and  priorities,  the  ex- 
ception. If  in  the  supposed  case  the  issue  to  B.  of  the  unsecured 
bonds  as  "collateral  security"  could  create  a  lien  or  charge  upon  the 
general  assets  for  the  whole  or  any  part  of  the  real  indebtedness  of 
the  corporation  to  him',  such  lien  or  charge  would  necessarily  grow  out 
of  some  contract  on  the  part  of  the  corporation  implied  from  the  fact 
of  the  issue  to  him  of  such  bonds.  But  certainly  no  such  lien  or  charge 
could  arise  by  implication  as  against  other  creditors,  without  notice, 
entitled  to  share  in  the  general  assets;  for  as  against  such  c^editors, 
there  being  no  delivery,  actual  or  constructive,  by  way  of  pledge  or  set- 
ting apart  or  segregation  of  any  portion  of  the  general  assets  to  answer 
the  purposes  of  collateral  security,  such  lien  or  charge  could  not  be 
created  bv  mere  personal  contract  even  though  express.  An  equitable 
lien  or  charge  may  be  created  on  property,  real  or  personal,  without 
recording  or  delivery,  enforceable  between  the  original  parties  and  also 
against  third  persons  who  are  mere  volunteers  or  purchasers  with  no- 
tice, by  an  agreement  on  sufficient  consideration  that  the  property  shall 
serve  as  security  for  a  debt  or  other  obligation.  Walker  v.  Brown,  165 
U.  S.  654,  17  Sup.  Ct.  453,  41  L.  Ed.  865.  Booz  v.  Philadelphia  &  L- 
Transp.  Co.  (C.  C.)  124  Eied.  430.  In  the  case  supposed,  even  if  there 
were  an  express  agreement  between  the  corporation  and  B.  that  the 
delivery  to  him  of  the  unsecured  bonds  as  "collateral  security"  should 
confer  upon  him  a  lien  or  charge  upon  the  general  assets  by  way  of 
security  for  the  payment  of  the  whole  or  any  part  of  the  actual  indebt- 
edness to  him,  such  agreement  contemplating  an  essentially  secret  lien, 
would  be  unavailing  as  against  other  creditors  entitled  to  share  in  such 
assets,  and  would  be  defeated  by  receivershij)  proceedings  instituted 
for  the  purpose  of  winding  up  the  affairs  and  distributing  the  corporate, 
assets.  In  H.  K.  Porter  Co.  v.  Boyd,  171  Fed.  305,  96  C.  C.  A.  197,  it 
was  held  that  a  receiver  of  an  insolvent  corporation  appointed  in  pro- 
ceedings having  such  a  purpose  has  the  rights  of  an  attaching  or  levy- 
ing creditor  as  to  corporate  property  of  which  he  takes  possession,  and 
that  his  possession  defeats  a  secret  lien  on  any  of  the  property  which 
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was  purely  equitabte,  although  it  may  have  been  enforceable  as  between 
the  parties.    The  court,  among  other  things,  said  : 

"It  is  of  no  importance  what  term  may  with  most  propriety  be  used  to  desig- 
nate the  taking  and  holding  possession  of  the  property  of  the  construction  com- 
pany by  the  ancillary  receiver.  Whether  it  be  called  an  equitable  execution,  an 
equitable  attachment,  a  sequestration,  or  an  impounding,  is  a  matter  of  in- 
difference. It  does  not  affect  the  essential  nature  of  the  thing  done.  The  re- 
ceiver entered  into  and  held  possession  by  virtue  of  his  appointment  and  the 
mandate  of  the  court.  A  sheriff  enters  into  and  holds  possession  of  property 
under  an  execution  or  attachment  by  virtue  of  his  election  or  appointment 
and  the  order  or  writ  of  the  court  In  either  case  the  property  is  compulsorily 
taken  by  Judicial  authority  for  the  purpose  of  being  applied  to  the  payment  of 
claims,  theretofore  or  thereafter  to  be  ascertained  in  nature  or  amount  In 
case  otja.  receivership  for  an  insolvent  corporation  procured  at  the  instance  of 
general  creditors  on  the  ground  of  insolvency,  we  are  unable  to  perceive  why 
a  secret  lien  unenforceable  at  law  should  not  be  defeated  by  the  seizure  of  the 
property  by  the  'hand  of  the  court*  a;s  effectually  as  by  the  making  of  an  at- 
tachment or  levying  of  an  execution  by  a  sheriff.  The  fact  that  the  claims  of 
many  creditors  may  be  involved  in  the  former  case  and  perchance  only  one  in 
the  latter  does  not  differentiate  the  two.  Plain  justice  requires  that  such  a 
secret  lien  should  be  defeated  in  the  former  case ;  for  not  only  does  equity  de- 
light in  equality,  but  the  receivership  bars  creditors  from  pursuing  the  remedy, 
which  otherwise  would  be  open  to  them  by  way  of  attaching  or  levying  on  the 
personal  chattels  to,  defeat  the  lien.  We  perceive  no  force  in  the  suggestion 
that  to  allow  the  receiver  to  defend  against  the  establishment  of  the  asserted 
lien  would  be  to  permit  him  to  take  sides  as  between  different  creditors  or 
classes  of  creditors.  In  such  a  case  as  the  present,  the  rule  of  equity  requires 
the  pro  rata  division  of  the  assets  among  the  creditors,  subject  to  the  allow- 
ance of  costs  and  expenses  and  the  adjustment  and  liquidation  of  priorities 
and  preferences.  E3quality  or  a  pro  rata  distribution  of  the  assets  among  the 
creditors  being  the  most  equitable  result  attainable,  no  liens  or  preferences 
should  be  recognized  unless  satisfactorily  established ;  and  it  is  not  only  proper, 
but  it  is  incumbent  on  the  receiver  to  protect  the  funds  or  assets  in  his  hands 
against  all  attempts  of  creditors  to  defeat  equality  of  distribution,  through  the 
assertion  of  secret  liens  to  which  they  are  not  entitled,  as  against  the  interests 
of  the  general  and  unsecured  creditors." 

Thus,  if  there  had  been  in  the  case  supposed  an  express  agreement 
for  a  lien,  charge  or  preference  against  the  general  corporate  assets, 
based  upon  the  issue  to  B.  of  the  unsecured  bonds  as  "collateral  secur- 
ity," it  would  have  been  unavailing  as  against  other  creditors,  without 
notice,  entitled  to  share  in  such  assets.  Were  this  not  true  the  door 
would  be  opened  wide  to  gross  inequality  among  and  constructive 
fraud  upon  creditors.  If  the  corporation  for  the  purpose  of  securing 
the  payment  of  its  actual  indebtedness  to  B.  could  by  a  secret  agree- 
ment with  him  create  a  lien,  charge  or  preference  in  his  favor  against 
the  general  assets,  valid  as  against  creditors,  based  upon  one  of  its  un- 
secured bonds  issued  to  him  as  "collateral  security,"  it  could  equally 
create  a  valid  lien,  charge  or  preference  of  the  same  kind  based  upon 
ten  or  one  hundred  similar  bonds,  thereby  insuring  the  payment  in  full 
of  the  indebtedness  to  B.,  to  the  detriment  of  other  creditors  and  in  de- 
fiance and  nullification  of  the  fundamental  rule  of  equality  as  between 
creditors.  Nor  would  knowledge  or  notice  on  the  part  of  some  only  of 
the  creditors  at  the  time  they  gave  credit  to  the  corporation  of  such 
agreement  for  a  lien,  charge  or  preference  be  material.  The  receiver 
represents  not  only  creditors  who  may  have  had,  but  also  creditors  who 
did  not  have,  such  knowledge  or  notice;  but  it  would  be  utterly  im- 
practicable in  the  computation  of  dividends  to  be  paid  out  of  the  gen- 
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eral  corporate  assets  to  establish  one  basis  of  adjustment  for  dividends 
coming  to  those  who  had  such  knowledge  or  notice,  and  another  for 
those  who  had  not.  The  futility  of  any  attempt  so  to  distinguish  and 
the  uncertainty  and  confusion  which  would  be  introduced  into  the  as- 
certainment of  the  shares  to  be  received  by  creditors  from  such  assets 
are  palpable.  And  an  arithmetical  increase  in  the  number  of  such 
agreements  for  liens,  charges  or  preferences  against  the  general  assets 
could  only  result,  if  attempt  were  made  to  treat  creditors  who  had  such 
knowledge  or  notice  differently  from  those  who  had  not,  in  a  geo- 
metrical increase  in  such  uncertainty  and  confusion,  rendering  impos- 
sible any  systematic  or  orderly  administration  of  such  assets.  It  is 
necessary,  therefore,  that  the  same  basis  of  computation  of  shares  or 
dividends  out  of  the  general  assets  should  be  applicable  both  to  those 
creditors  who  had  and  those  who  had  not  such  knowledg^e  or  notice, 
and  further,  from  a  consideration  of  the  balance  of  the  equities  involved, 
that  such  basis  should  be  that  which  is  proper  in  the  absence  of  any  such 
knowledge  or  notice  on  the  part  of  other  creditors  entitled  to  share  in 
the  general  assets.  For  clearly  it  is  more  equitable  that  creditors  en- 
titled to  share  in  the  general  assets  and  wholly  ignorant  of  any  agree- 
ment for  a  lien,  charge  or  preference  against  the  same  should  be  pro- 
tected against  any  diminution  in  their  shares  through  an  allowance  of 
such  lien,  charge  or  preference,  than  that  a  creditor,  claiming  such  lien, 
charge  or  preference  should  in  contravention  of  the  broad  and  salutary 
equitable  policy  of  equality  among  creditors  with  respect  to  general 
assets,  be  permitted  to  enforce  such  an  agreement  even  as  against  those 
creditors  who  had  knowledge  or  notice  thereof.  The  doctrine  of 
equitable  lien  or  charge  on  property  without  recording  or  delivery,  aris- 
ing by  agreement  on  sufficient  consideration  and  enforceable  against 
not  only  the  original  parties  but  volunteers  or  purchasers  with  notice, 
recognized  in  the  cases  last  above  cited,  can  have  no  legitimate  applica- 
tion in  the  administration  of  the  general  assets  of  an  insolvent  corpora- 
tion in  the  hands  of  receivers.  If,  then,  in  the  absence  of  delivery, 
actual  or  constructive,  by  way  of  pledge  or  of  any  setting  apart  or 
segregation  of  any  portion  of  the  general  assets,  an  express  contract 
for  a  lien,  charge  or  preference  against  the  same  would  be  unenforce- 
able and  invalid,  no  such  lien,  charge  or  preference  could  arise  in  the 
case  supposed  by  a  mere  delivery  to  B.  of  the  unsecured  bonds  as  "col- 
lateral security.  The  law  will  not  imply  a  lien  based  upon  the  sup- 
posed intention  of  the  parties  where  the  law  will  not  permit  the  parties 
by  express  contract  to  create, such  lien. ,  As  in  the  case  supposed  there 
was  no  express  contract  that  B.  should  have  a  lien,  charge  or  prefer- 
ence against  the  general  assets,  so  in  the  case  now  to  be  determined 
there  was  no  express  contract  that  either  of  the  two  banks  should 
have  such  lien,  charge  or  preference.  It  was  admitted  on  the  part  of 
the  banks  at  the  hearing  that  the  mere  duplication  or  multiplication  of 
an  unsecured  note  or  bond  for  a  debt  does  not  involve  the  giving  of 
collateral  security  in  any  legitimate  sense  or  serve  to  enlarge  the  basis 
for  the  computation  of  dividends  in  case  of  insolvency.  But  it  was 
claimed  that  if  a  bond  delivered  as  collateral  is  secured  to  any  extent, 
however  slight,  by  a  mortgage  or  pledge  of  property  the  bond  becomes 
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"real  collateral  security,"  and  as  such  will  enlarge  the  basis  for  divi- 
dends out  of  the  general  assets,  not  covered  by  such  mortgage  or 
pledge.  The  fact  that  the  steel  company  executed  a  mortgage  to  se- 
cure its  issue  of  bonds  does  not  in  principle  differentiate  this  from  the 
supposed  case  so  far  as  the  question  of  the  right  to  resort  to  the  gen- 
eral corporate  assets  is  concerned.  The  bonds  delivered  to  the  banks 
were  undoubtedly  collateral  security  in  the  legitimate  sense  of  the 
phrase  to  the  extent  to  which  the  proceeds  of  the  mortgaged  property 
were  applicable  to  those  bonds,  but  only  to  that  extent.  For  only  so 
far  did  they  involve  "the  transfer  to  the  creditor  of  an  interest  in,  or 
lien  on  property,  or  an  obligation  which  furnishes  a  security  in  addi- 
tion to  the  responsibility  of  the  debtor."  The  bonds  as  collateral  se- 
curity attached  to  such  proceeds,  but  whatever  may  or  might  be  their 
function  as  an  alternative  or  cumulative  means  of  establishing  the  real 
indebtedness  of  the  steel  company  to  the  banks  at  the  time  of  the  dec- 
laration of  insolvency,  they  could  not  serve  in  any  manner  to  enlarge 
beyond  the  amount  of  such  actual  indebtedness  the  basis  for  the  com- 
putation of  dividends  from  the  general  assets.  To  assume  that  the 
mere  fact  of  the  execution  of  a  mortgage  to  secure  an  issue  of  bonds 
would,  regardless  of  the  value  of  the  property  covered  by  it,  entitle  one 
holding  some  of  them  purely  as  collateral  security  to  receive  dividends 
out  of  the  general  assets  computed  upon  both  the  full  amount  of  his  ac- 
tual claim  and  the  face  value  of  the  bonds  so  held  is,  in  my  judgment,  to 
suppose  an  absurdity.  The  touch  of  a  magician's  wand  would  be  re- 
quired to  impart  such  potency  to  the  execution  of  the  mortgage  and 
the  consequent  securing  of  the  payment  of  some  small  proportion  of 
the  face  value  of  the  bond,  as  to  convert  such  total  face  value  into  an 
additional  personal  liability  of  the  corporation  entering  by  way  of  en- 
largement into  the  determination  of  the  basis  for  the  computation  of 
dividends  from  the  general  assets.  That  one  holding  a  $1,000  bond 
directly  issued  and  delivered  to  him  by  a  corporation  as  collateral  se- 
curity, belonging  to  a  series  of  bojids  secured  by  a  mortgage  executed 
by  the  corporation,  should  be  allowed  to  enlarge  the  basis  for  the  com- 
putation of  dividends  payable  to  him  out  of  the  general  assets  by  add- 
ing to  the  amount  of  the  actual  indebtedness  to  him  the  whole  face 
value  of  the  bond,  where  the  mortgaged  property  is  sufficient  to  pay 
only  one  per  cent  of  such  face  value,  while  one  holding  a  $1,000  bond 
so  issued  and  delivered  to  him  as  "collateral  security"  not  accompanied 
or  secured  by  any  pledge,  mortgage  or  other  lien  upon  the  corporate 
property,  but  representing  only  the  personal  responsibility  of  the  cor- 
porate entity,  should  not  be  permitted  to  use  such  bond  to  enlarge  in 
any  manner  whatsoever  beyond  the  actual  indebtedness  the  basis  upon 
which  he  should  receive  dividends,  is  a  proposition  unworthy  of  seri- 
ous consideration.  It  was  suggested  rather  than  seriously  argued  that 
the  recording  of  the  mortgage  of  the  steel  company  was  notice  to  the 
world  of  the  one  million  dollar  issue  of  bonds,  and,  therefore,  that 
allowing  one  holding  such  bonds  as  collateral  to  participate  on  the  basis 
of  their  face  value,  not  only  in  the  proceeds  of  the  mortgaged  property, 
but  in  the  general  assets  by  way  of  dividends,  regardless  of  the  receipt 
of  dividends  on  the  real  indebtedness,  would  work  no  injustice  or  hard- 
ship upon  unsecured  creditors,  as  they  were  chargeable  in  law  at  the 
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time  of  dealing  with  the  steel  company  with  knowledge  of  the  existence 
of  such  bonds.  This  suggestion  is  without  weight  for  several  reasons 
of  which  it  will  be  sufficient  to  mention  only  one.  While  notice  to 
unsecured  creditors  of  the  amount  of  the  first  mortgage  bonds  out- 
standing at  any  given  time  would  not  affect  the  decision  of  the  ques- 
tions involved  in  this  case,  it  is  to  be  observed  that  the  mortgage  was 
executed  to  secure  bonds  not  then  issued,  but  only  thereafter  to  be  is- 
sued, and  hence  knowledge  of  the  existence  of  the  mortgage  could  not 
possibly  serve  as  notice  of  the  number  or  aggregate  face  value  of 
bonds  outstanding  whether  as  collateral  or  in  absolute  ownership  at 
any  given  time.  It  was  argued  that  if  the  banks  could  sell  and  transfer 
the  first  mortgage  bonds  held  by  them  as  collateral  to  a  third  person, 
conferring  upon  the  purchaser  a  right  to  participate  not  only  in  the 
proceeds  of  the  mortgaged  property,  but  in  the  general  assets,  the 
banks  themselves  without  such  sale  and  transfer  would  have  the  same 
right  to  participate  in  both  funds.  But  this  is  a  fallacy.  The  bonds  in' 
the  hands  of  the  purchaser  would  represent  unconditional  indebted- 
ness of  the  steel  company  and  liability  to  pay  its  amount,  whether  they 
were  purchased  for  more  or  less  than  their  face  value.  But  while  re- 
maining in  the  possession  of  the  banks  purely  as  collateral  security  they 
do  not  as  between  the  steel  company  and  the  banks  represent  such  an 
indebtedness.  It  was  further  contended  that  if  the  banks  for  the  pur- 
pose of  realizing  on  their  collateral  had  exposed  the  first  mortgage 
bonds  for  sale  and  become  bona  fide  purchasers,  they  could,  equally 
with  a  third  person  purchasing  the  same,  have  resorted  to  both  funds. 
This  is  true,  subject  to  the  qualification  that  the  net  purchase  price 
would  operate  as  a  payment  on  account  of  the  original  indebtedness 
for  which  the  bonds  had  been  delivered  as  collateral.  Upon  such  pur- 
chase the  bonds  would  ipso  facto  cease  to  be  held  by  the  banks  as  col- 
lateral, and  would  represent  actual  unconditional  indebtedness  and  lia- 
bility on  the  part  of  the  steel  company;  the  consideration  for  the 
change  being  the  part  payment  of  the  original  indebtedness  resulting 
from  the  purchase  of  the  bonds  by  the  banks,  such  part  payment,  other 
things  being  equal,  increasing  the  chance  of  payment  in  full  of  the  orig- 
inal indebtedness  through  the  application  of  dividends  from  the  gen- 
eral assets.  Both  of  these  considerations  are  aside  from  the  merits 
of  the  case  before  the  court ;  for  neither  of  them  presents  a  case  of 
double  dividends  from  the  general  assets  upon  the  same  indebtedness 
or  of  enlarging  the  basis  for  the  computation  of  dividends  out  of  such 
assets  beyond  the  amount  of  the  real  indebtedness  of  the  steel  com- 
pany to  the  banks.  It  was  further  suggested  on  the  part  of  the  banks 
that  if  they  had  after  the  declaration  of  insolvency  sold  the  first  mort- 
gage bonds  held  by  them  as  collateral  the  purchaser  would  have  been 
entitled  to  receive  dividends  from  the  general  assets;  that  the  banks 
also. would  have  received  dividends  from  such  assets  computed  upon 
the  basis  of  the  full  amount  of  the  original  indebtedness  of  the  steel 
company  to  them  regardless  of  the  receipt  by  them  of  the  purchase 
money  for  the  bonds;  and  that,  therefore,  the  allowance  to  them  of 
dividends  out  of  the  general  assets  computed  on  both  the  face  value 
of  the  bonds  held  by  them  as  collateral  and  the  amount  of  the  real  in- 
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debtedness  of  the  steel  company  to  them  would  not  be  prejudicial  to 
the  rights  of  unsecured  creditors.  With  respect  to  this  suggestion  it 
may  be  observed,  first,  that. the  case  it  assumes  is  different  from  that 
before  this  court,  and,  secondly,  that  the  only  practical  deduction  to  be 
made  from  it  is  that  the  banks  might  commit  a  fraud  in  receiving  not 
only  the  purchase  money  for  the  bonds  but  dividends  on  the  original 
indebtedness  of  the  steel  company  to  them  to  such  an  extent  as  to 
work  an  overpayment  of  their  real  claims.  If  the  supposed  case  does 
not  mean  this  it  has  no  significance;  for  the  banks  beyond  question 
would,  short  of  overpayment  of  their  claims,  have  a  right  to  receive 
dividends  computed  upon  their  full  amount  without  regard  to  the  pro- 
ceeds of  the  collateral  sold  by  them.  Fraud  is  not  to  be  presumed  but 
strictly  proved.  But  if  there  are  circumstances  raising  doubt  whether 
the  receipt  of  a  dividend  out  of  the  general  assets  by  a  creditor,  who  is 
known  or  supposed  to  have  received  collateral  security  would  not  work 
an  overpayment  of  his  original  claim,  the  court  having  the  administra- 
tion of  the  assets  has  full  power  to  investigate  the  matter  and  do  justice 
in  the  premises.  It  is  contended  that  the  contractual  relations  between 
lender  and  borrower,  where  collaterals  have  been  pledged,  remain  "un- 
changed although  insolvency  has  brought  the  general  estate  of  the 
debtor  within  the  jurisdiction  of  a  court  of  equity  for  administration 
and  settlement,"  and  hence  it  is  argued  that  each  of  the  banks  is  en- 
titled for  the  purpose  of  obtaining  satisfaction  in  full  to  receive  divi- 
dends out  of  the  general  assets  of  the  steel  company  computed  upon 
the  basis  of  the  aggregate  amount  of  the  real  indebtedness  to  it,  and 
also  the  face  value  of  the  bonds  delivered  as  collateral  security  for  such 
indebtedness.  The  difficulty  here  is  not  with  the  premise,  but  the  con- 
clusion. The  fallacy  arises  from  failure  to  distinguish  between  con- 
tinuance in  force  of  the  contractual  relations  notwithstanding  insol- 
vency, and  ability  to  contravene  the  equitable  rule  of  equality,  subject 
to  established  liens,  preferences  and  priorities,  as  between  creditors 
with  respect  to  general  assets.  It  is  not  the  function  of  a  suit  in  equity 
brought  for  the  purpose  of  administering  the  affairs,  paying  the  debts 
and  distributing  the  assets  of  an  insolvent  corporation,  through  or  by 
means  of  a  receivership,  to  extinguish  without  full  satisfaction  the 
claims  of  creditors,  secured  or  unsecured ;  but  it  is  the  function  of  such 
a  suit  to  effect  a  pro  rata  distribution  of  the  corporate  assets  among 
the  creditors,  subject  to  established  liens,  preferences  and  priorities, 
and  when  a  creditor  has  received  his  full  proportionate  share  of  the ' 
general  assets  he  has  obtained  satisfaction  of  his  claim  so  far  as  in  the 
very  nature  of  the  case  it  can  in  those  proceedings  be  satisfied  out  of 
such  assets.  If  a  creditor,  whether  secured  or  unsecured,  has  not  re- 
ceived payment  in  full  of  the  real  indebtedness  to  him,  the  unpaid 
balance  still  constitutes  a  claim  against  the  corporation  which  he  may 
or  may  not  succeed  in  collecting  at  some  future  time.  But  he  has  ob- 
tained full  satisfaction  of  his  claim  with  respect  to  the  general  assets 
so  far  as  the  particufar  proceedings  in  equity  are  concerned,  when, 
aside  from  any  lien,  preference  or  priority  held  or  possessed  by  him,  he 
has  received  his  full  pro  rata  share  of  the  general  assets.  It  is  as 
unsound,  unreasonable  and  inequitable  to  assume  that  in  the  case  of 
insolvency  a  creditor  may  receive  from  the  general  assets  double  divi- 
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dends  by  reason  and  on  account  of  two  promises  or  obligations  made 
for  one  and  the  same  debt,  as  it  would  be  to  contend  that  in  a  case  of 
solvency  the  same  creditor  could  receive  double  satisfaction  by  rea- 
son of  a  mere  duplication  of  a  promise  or  obligation.  This  conclusion, 
far  from  militating  against  the  sanctity  of  contractual  relations  be- 
tween lender  and  torrower  by  reason  of  the  occurrence  of  insolvency, 
accords  them  full  recognition  and  enforces  them  as  fir  as  possible  un- 
der conditions  existing  at  the  time. 

The  case  of  the  banks  cannot  be  distinguished  in  principle  from  that 
of  B.  to  whom  A.  has  made  and  delivered  a  promissory  note  for  $1,000, 
the  amount  of  his  real  indebtedness,  and  has  indorsed  and  delivered 
by  way  of  collateral  security  a  promissory  note  made  by  C.  to  the  order 
#  of  A.  Responsibility  or  an  obligation  on  the  part  of  a  third  person 
equally  with  a  pledge  or  lien  upon  property,  real  or  personal,  may  con- 
stitute collateral  security.  In  the  case  supposed  the  latter  note  is  in 
the  hands  of  B.  collateral  security  inasmuch  as  it  represents  an  obliga- 
tion on  the  part  of  C.  which  furnishes  a  security  to  B.  in  addition  to 
the  responsibility  of  A.  The  promise,  however,  of  A.  implied  from  his 
indorsement  of  C.'s  note  is  not  collateral  security  but  merely  a  promise, 
additional  to  that  contained  in  the  note  made  by  him,  to  pay  the  whole 
or  a  part  of  the  real  claim  of  B.,  and  cannot  enlarge  beyond  the  amount 
of  the  real  indebtedness  tiie  basis  for  the  computation  of  dividends 
from  A.'s  insolvent  estate.  But  the  additional  promise  of  A.  arising 
from  his  indorsement  of  the  second  note  to  B.  can  be  treated  as  col- 
lateral in  so  far  and  only  in  so  far  as  necessary  to  obtain  the  benefit 
of  C.'s  promise  or  obligation. 

There  are  many  judicial  decisions  and  dicta  from  which  a  deduction 
fairly  can  be  made  to  the  effect  that  the  banks  are  entitled  to  share  in 
the  general  assets  of  the  steel  company  only  on  the  basis  of  the  amount 
of  the  actual  corporate  indebtedness  to  them  at  the  time  of  the  declara- 
tion of  insolvency,  including  in  such  basis  interest,  if  any,  to  that  time. 
In  Third  National  Bank  v.  Eastern  Railroad,  122  Mass.  240,  the  court 
held  that  a  creditor  of  a  railroad  company  who  held  its  promissory 
note  and,  as  collateral  security  for  the  same,  three  other  notes  of  the 
corporation,  with  coupons  attached,  could  prove  only  to  the  amount  of 
the. original  note  against  the  corporation,  the  coupons  not  bein^  ac- 
companied by  any  charge  or  lien  upon  the  property.    The  court  said : 

"The  coupon  notes  in  question  cannot,  in  the  original  creditor's  hands,  be 
regarded  as  existing  debts  and  liabilities  within  the  meaning  of  the  act  or  aH 
securities  which  can  be  availed  of  by  the  creditor  so  as  to  give  him  any  ad- 
vantage over  others.  A.  debtor's  liability  to  his  creditor,  where  other  creditors 
are  concerned,  is  not  increased  by  increasing  the  number  of  his  promises  to 
pay  the  same  debt,  in  whatever  form  he  may  make  them.  To  hold  otherwise 
would  be  to  enable  the  debtor  to  incumber  his  assets  by  a  new  method,  greatly 
to  the  prejudice  of  all  other  creditors." 

In  People  v.  Remington  &  Sons,  54  Hun,  480,  8  N.  Y.  Supp.  31,  it 
was  held  by  the  Supreme  Court  of  New  York  that  where  a  corporation 
gave  to  a  creditor  certain  promissory  notes  indorsed  by  third  persons 
and  also  gave  to  the  same  creditor  as  collateral  security  its  own  obliga- 
tions, called  coupon  notes  and  not  secured  by  any  lien  or  mortgage,  the 
creditor  could  not  share  in  the  assets  of  the  debtor  on  the  basis  of  the 
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amount  of  the  original  claim  and  also  the  coupon  notes.    The  court 
said: 

'*The  question  is,  can  the  bank  by  reason  of  its  holding  the  coupon  notes  as 
collateral  security  for  any  obligations  against  the  Hemington  Agricultural, Ck>m- 
pany  or  P.  Remington,  prove  the  amount  of  such  notes  in  addition  to  the  debts 
for  which  they  are  held  as  collateral?  This  would,  in  effect,  prove  the  actual 
debt  twice.  The  coupon  notes  carried  with  them  no  lien  on  the  property  of  the 
corporation.  *  *  *  The  coupon  notes  were  only  personal  obligations.  The 
bank  had  certain  obligations  against  the  insolvent  corporation,  partly  as  maker 
and  partly  as  indorser,  which  it  has  proved  for  the  full  amount  of  its  debt. 
It  has  another  form  of  obligation  against  the  same  corporation  for  the  same 
debt.  This  does  not  increase,  as  against  other  creditors,  the  amount  of  the 
indebtedness.  Being  once  proved  the  right  of  the  claimant  in  that  regard  is 
exhausted.  It  is  not  a  question  as  to  the  adjustment  of  specific  liens,  but  sim* 
ply  to  ascertain  the  amount,  in  fact,  of  the  debts  of  the  corporation  preparatory 
to  a  'Just  and  fair  distribution  of  the  property  of  the  corporation,  and  of  the 
proceeds  thereof,  among  its  fair  and  honest  creditors.*  Code  Civ.  Proc.  § 
1793.  As  said  in  Third  National  Bank  v.  Eastern  Railroad,  122  Mass.  242,  'A 
debtor's  liability  to  his  creditor,  where  other  creditors  are  concerned,  is  not  In- 
creased  by  increasing  the  number  of  his  promises  to  pay  the  same  debt,  in 
whatever  form  he  may  make  them.  To  hold  otherwise  would  be  to  enable  the 
debtor  to  incumber  his  assets  by  a  new  method,  greatly  to  the  prejudice  of  all 
other  creditors.' " 

This  decision  was  affirmed  by  the  Court  of  Appeals  of  New  York  on 
the  strength  of  the  opinion  of  the  lower  tribunal.  121  N.  Y.  675,  24 
N.  E.  1095.  In  the  case  of  In  re  Waddell-Entz  Co.,  67  Conn.  324, 
35  Atl.  257,  it  appeared  that  in  consideration  of  a  loan  of  $4,500  to  a 
corporation  the  lender  received  its  demand  note  for  that  amount,  and 
also  ten  bonds  issued  by  the  corporation  for  $1,000  each,  referred  to 
in  the  note  as  collateral  security.  The  bonds  were  not  secured  by  a 
lien  on  property  or  obligations  of  third  persons.  In  default  of  payment 
of  the  principal  of  the  note  the  payee  sold  the  bonds  to  himself  after 
the  corporation  had  become  insolvent  and  presented  his  claim  against 
the  estate  then  in  the  hands  of  the  receiver  for  $14,500  on  which  he 
claimed  dividends.  It  was  held  that  the  bonds  were  not  collateral 
security  and  did  not  justify  the  claim  made.     The  court  said : ' 

"Proctor's  claim  (aside  from  the  thirteen  bonds  Nos.  32  to  44,  about  which  no 
question  arises)  is  based  on  the  loan  to  the  Waddell-Entz  Company  of  $4,500. 
As  evidence  of  the  debt  he  received  a  demand  note  for  that  amount  (Ex.  C). 
He  also  received  ten  notes  or  bonds  (in  the  form  of  Ex.  D)  for  $1,000  each,  and 
claims  that  the  debt  on  which  he  is  entitled  to  a  proportionate  dividend  from 
the  trust  fund  is  $14,500.  If  he  had  received  a  demand  note  for  $14,500,  or 
if  he  had  received  145  notes  under  seal  for  $100  each,  it  would  hardly  be 
claimed  that  he  could  prove  more  than  his  actual  debt  of  $4,500 ;  whatever  ad- 
vantages possession  of  evidences  of  debt  in  such  form  might  secure  to  him  in 
enforcing  his  rights  against  his  debtor,  the  possession  of  such  advantages  doeR 
not  alter  the  fact  that  his  real  debt  is  $4,500,  and  that  fact  must  control  his 
right  to  a  dividend  from  the  insolvent  estate.  The  amount  of  his  debt  is  not 
altered  because  in  the  demand  note  the  ten  bonds  delivered  to  him  are  called 
•collateral  security.'  They  are  not  collateral  security  for  the  payment  of  the 
original  debt.  The  demand  note  itself  is  in  a  sense  a  security  dependent  for 
is  value  on  the  credit  and  property  of  the  borrower;  another  note  or  fifty 
other  notes  furnish  a  similar  security ;  they  might  aid  the  creditor  in  enforcing 
speedy  payment  by  the  debtor,  but  in  case  of  insolvency  it  is  the  actual  debt 
and  not  the  multiplication  of  evidences  of  debt  that  defines  the  creditor's  in- 
terest in  the  trust  fund.  'Collateral  security'  necessarily  Implies  the  transfer 
to  the  creditor  of  an  interest  in  some  property  or  lien  on  property,  or  obliga- 
tion which  furnishes  a  security  In  addition  to  the  responsibUity  of  the  debtor. 
17C  F.—28 
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The  law  regulating  this  subject  rests  on  the  assumption  of  such  transfer  to  the 
creditor  of  property  in  some  form,  on  which  he  relies  for  security,  and  which  he 
is  entitled  to  apply  instead  of  resorting  to  the  debtor's  own  property  towards 
the  satisfaction  of  his  debt,  by  virtue  of  a  contract  implied  or  expressed  as  the 
case  may  be,  but  collateral  to  the  contract  of  indebtedness.  A  debtor's  addi- 
tional promises  to  pay  cannot,  from  the  very  nature  of  the  case,  be  treated  as 
collateral  security  for  his  debt,  unless  such  additional  promises  are  themselves 
secured  by  a  lien  on  property  or  by  the  obligations  of  third  i)ersons;  under 
such  circumstances,  they  may  be  treated  as  collateral  security  so  far  as  is  nec- 
essary to  obtain  the  benefit  .of  the  lien  or  obligation.  This  self-evident  propo- 
sition has  rarely  been  discussed  in  reported  cases.  The  principle,  however, 
has  been  clearly  stated  by  the  courts  of  New  York  and  Massachusetts." 

In  Freeman's  Appeal,  74  Conn.  247,  50  Atl.  748,  the  court  cited  with 
approval  In  re  Waddell-Entz  Co.,  saying: 

"When  a  creditor  holds  an  unsecured  note  of  the  debtor  simply  as  collateral 
to  a  principal  obligation,  a  dividend  cannot  be  allowed,  in  case  of  insolvency, 
upon  any  greater  indebtedness  than  that  existing  independently  of  such  note." 

In  the  case  of  In  re  Oriental  Bank,  Ex  parte  European  Bank,  7  L. 
R.  Ch.  App.  99,  the  court  through  Sir  G.  Mellish,  L.  J.,  in  reversing 
the  decision  of  the  Vice  Chancellor,  said: 

"The  principle  Itself — that  an  insolvent  estate,  whether  wound  up  in  chan- 
cery or  in  bankruptcy,  ought  not  to  pay  two  dividends  in  respect  of  the  same 
debt — appears  to  me  to  be  a  perfectly  sound  principle.  If  it  were  not  so,  a 
creditor  could  always  manage,  by  getting  his  debtor  to  enter  into  several  dis- 
tinct contracts  with  different  people  for  the  same  debt,  to  obtain  higher  divi- 
dends than  the  other  creditors,  and  perhaps  get  his  debt  paid  in  full.  I  ap- 
prehend that  is  what  the  law  does  not  allow ;  the  true  principle  is,  that  there 
is  only  to  be  one  dividend  in  respect  of  what  is  in  substance  the  same  debt,  al- 
though there  may  be  two  separate  contracts." 

The  case  just  referred  to  arose  under  the  Companies  Act  of  1862 ; 
but  the  decision  did  not  turn  on  any  provision  in  that  act,  for  the  court 
said : 

"The  case  of  Rlgby  v.  Macnamara  [2  Cox,  415]  tends  to  show  that  this  rule 
against  double  proof  applies  in  the  Court  of  Chancery  as  well  as  in  the  Court 
of  Bankruptcy,  and  therefore  would  apply  equally  where  companies  are  being 
wound  up." 

International  Trust  Company  v.  Union  Cattle  Co.,  3  Wyo.  830,  31 
Pac.  408, 19  L.  R.  A.  640,  decided  by  the  Supreme  Court  of  Wyoming, 
strongly  supports  the  proposition  that  a  creditor  of  an  insolvent  cor- 
poration is  entitled  to  a  dividend  only  on  what  is  actually  due  him  and 
has  no  right  to  an  allowance  on  account  of  negotiable  bonds  of  the  cor- 
poration, representing  no  actual  indebtedness  to  him,  which  he  claims  to 
hold  as  collateral  security,  and,  further,  that  one  personal  obligation 
cannot  constitute  collateral  security  for  another  obligation  of  the  same 
debtor.    The  court  said : 

"The  Union  Cattle  Company,  one  of  the  defendants,  is  an  insolvent  corpora- 
tion. Frederick  P.  Voorhees,  the  other  defendant,  is  sole  receiver,  in  posses- 
sion and  control  of  all  the  assets,  of  the  insolvent  company,  for  the  purj^se 
of  winding  up  its  affairs  under  direction  of  the  district  court  which,  on  peti- 
tion of  certain  creditors,  appointed  him  as  receiver.  He  reports  $168,000  on 
hand  for  distribution  among  the  creditors.  The  plaintiffs  in  error  are  credit- 
ors, holding  the  promissory  notes  and  negotiable  bonds  of  the  company  to  large 
amounts  as  evidence  of  the  Indebtedness  of  the  company  to  them.  They  also 
hold  the  negotiable  bonds  of  the  insolvent  company  for  further  large  amounts, 
but  not  representing  any  further  actual  indebtedness,  but,  as  they  claim,  as  col* 
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lateral  security  for  the  payment  of  the  actual  Indebtedness.  Plaintiffs  claim 
dividends  upon  these  bonds,  as  well  as  upon  the  bonds  and  notes  representing 
actual  indebtedness,  until  ^such  indebtedness  is  fully  paid.  The  district  court 
denied  the  claim  for  dividends  on  the  so-called  collateral  security.  By  several 
assignments  of  error  the  plaintiff^  in  error  raise  in  this  court  the  sole  question 
of  the  correctness  of  this  order  of  the  district  court.  This  is  a  case  of  insol- 
vency, and  the  object  of  the  sui^  as  authorized  by  the  law,  is  to  wind  up  the 
affairs  of  the  insolvent  company,  convert  its  assets  into  money,  and  apply  the 
money,  pro  rata,  in  payment  of  the  debts.  Plaintiffs  seek  more  than  a  pro  rata 
payment  on  the  actual  indebtedness  of  the  company  to  them.  The  mere  state- 
ment of  the  case  would  seem  to  exclude  plaintiffs'  claim,  in  the  absence  of  any 
lien  upon  or  pledge  of  specific  assets.  ♦  ♦  ♦  A  debtor's  own  personal  obliga- 
tion is  no  part  of  his  personal  property  or  assets.  The  so-called  collateral  se- 
curity in  the  case  at  bar  is  in  the  form  of  bonds  of  the  debtor.  But  they  are 
not  secured  in  any  manner.  They  are  the  mere  obligations  of  the  debtor,  and 
there  is  no  reason  apparent  for  exempting  them  from  the  operation  of  the  rule 
announced  by  Gblebrooke.  They  do  not  constitute  a  lien  upon  the  assets  of  the 
debtor,  or  upon  any  portion  of  them.  'Collateral  security  Imports  a  security 
in  addition  to  the  personal  obligation  of  the  borrower.*  ♦  ♦  ♦  Gases  cited  to 
the  contrary  are  either  where  there  is  a  mortgage  or  other  lien  upon  specific 
assets  to  be  enforced,  or  where  the  collateral  paper  has  been  transferred  by  the 
creditor  and  pledgee  for  value." 

The  case  of  In  re  Sherry,  101  Wis.  11,  76  N.  W.  611,  is  in  principle 
identical  with  that  before  this  court.  One  Sherry  made  a  voluntary 
assignment  for  the  benefit  of  his  creditors.  At  that  time  he  was  in- 
debted to  a  national  bank  in  the  sum  of  $1,500  for  which  it  held  his 
note  in  that  amount.  The  bank  also  held  as  collateral  security  for  the 
payment  of  that  note  a  note  of  a  corporation  in  an  equal  amount,  pay- 
able to  the  order  of  Sherry,  and  by  him  indorsed.  The  bank  made 
proof  of  its  claim  against  Sherry's  estate  for  $1,500  on  his  own  note, 
and  also  sought  to  make  proof  of  the  further  sum  of  $1,500  on  ac- 
count of  his  indorsement  of  the  note  of  the  corporation.  The  assign- 
ment law  of  Wisconsin  contemplated,  as  do  the  general  principles  of 
equity,  subject  to  established  liens,  priorities  and  preferences,  an  equal 
or  pro  rata  distribution  of  the  assets  among  creditors.  The  court  below 
held  that  such  double  proof  could  not  be  made.  The  Supreme  Court 
on  appeal  affirmed  this  decision  and  said : 

"Sherry  owed  the  bank  absolutely  $1,500,  and  put  up  the  note  of  a  corpora- 
tion for  the  same  amount,  indorsed  by  himself,  as  collateral  to  his  indebtedness. 
The  bank  has  proved  its  claim  against  Sherry's  estate  for  the  $1,500  debt,  and 
now  desires  to  prove  a  claim  for  a  like  amount  by  reason  of  the  indorsement  of 
the  collateral  note.  ♦  •  ♦  Sherry  owed  the  bank  $1,500,  and  no  more,  nor, 
did  he  increase  that  debt  when  he  indorsed  to  the  bank  the  collateral  note  of 
$1,500.  True,  he  entered  into  a  distinct  obligation,  but  he  did  not  increase  his 
debt  The  new  and  distinct  obligation  was  practically  another  promise  to  see 
that  his  previous  debt  was  paid,  because  Sherry's  indorsement  amounted  simply 
to  a  promise  that  the  bank  would  realize  enough  out  of  the  collateral  to  pay 
his  (Sherry's)  debt.  Thus  the  bank  then  held  two  promises  made  by  Sherry  to 
pay  the  same  debt.  As  between  Sherry  and  the  bank,  the  situation  was  prac- 
tically the  same  as  if  Sherry  had  given  his  own  note  as  collateral  to  the  first 
note.  We  apprehend  that*  none  could  claim  that  under  such  circumstances 
both  notes  could  be  proven  as  debts,  and  share  in  the  dividends.  If  so,  then 
an  easy  way  has  been  found  to  evade  the  provisions  of  the  assignment  law,  and 
provide  for  the  payment  of  one  creditor  in  full,  while  others  receive  but  a  per- 
centage. However  we  look  at  it,  the  substantial  fact  remains  that  both  of 
Sherry's  promises  held  by  the  bank,  though  different  in  form,  represent  but 
one  debt,  and  both  will  be  discharged  by  the  payment  of  that  debt.  Nor  would 
the  situation  of  the  bank  be  different  If  it  had  obtained  judgments  against 
Sherry  on  both  claims,  and  were  attempting  to  prove  them  both  against  his  eft- 
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tate.  Both  Judgments  would  represent  but  one  debt,  and  would  be  satisfied  by 
payment  of  that  debt  Now,  as  before  stated,  the  object  and  purpose  of  the  as- 
signment law  are  to  apply  the  Insolvent's  estate  equally  so  far  as  it  will  go 
to  the  payment  of  his  debts.  It  nowhere  says,  either  directly  or  by  implication, 
that  a  creditor  who  holds  two  promises  by  the  insolvent  to  pay  the  same  debt 
shall  have  the  right  to  prove  both  of  them.  It  says  that  'debts  due  or  to  be- 
come due'  may  be  proven,  but  does  not  say  that  several  promises  to  pay  the 
same  debt,  if  different  in  form,  may  all  be  proven.  Certainly,  the  law  should 
not  be  construed  so  as  to  permit  one  creditor,  who  holds*  two  promises  of  his 
debtor  to  secure  the  same  debt,  to  receive  twice  as  much  from  the  estate  as  an- 
other creditor  to  the  same  amount  who  is  so  unfortunate  as  to  hold  but  one 
promise,  unless  such  construction  is  a  necessary  result  from  its  plain  provi- 
sions. We  do  not  find  any  provisions  that  make  such  a  result  necessary  or  even 
proper ;  hence  the  purpose  and  spirit  of  the  law,  which  is  to  afford  an  equal 
distribution  of  the  estate  to  all  creditors  in  proportion  to  their  honest  claims, 
can  be  carried  out" 

Nor  is  a  creditor  entitled  in  bankruptcy,  aside  from  some  established 
lien,  preference  or  priority,  to  receive  a  double  dividend  on  the  same 
claim  out  of  a  single  fund.  This  does  not  result  from  any  doctrine 
peculiar  to  bankruptcy,  but  from  equitable  principles  applied  in  the 
administration  of  the  bankruptcy  system.  The  case  of  In  re  Sterling, 
Aherns  &  Co.  (D.  C.)  1  Fed.  167,  arose  under  the  bankruptcy  act  of 
1867  (Act  March  2,  1867,  c.  176,  14  Stat  517)  but  was  decided  on 
equitable  principles.  Judge  Morris,  delivering  the  opinion  of  the  court, 
said  generally  and  without  qualification : 

"One  sound  and  well  established  rule  applicable  to  the  settlement  of  in- 
solvent estates  is  that  the  estate  must  never  pay  two  dividends  in  respect  of 
the  same  claim." 

In  First  National  Bank  of  Beaumont  v.  Eason,  149  Fed.  204,  79  C. 
C.  A.  162,  a  bank  sought  to  make  proof  in  bankruptcy  on  a  note  made 
by  the  bankrupt  and  on  a  note  indorsed  by  the  bankrupt  and  given  to 
secure  the  payment  of  the  first  note.  The  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  held  that  this  could  not  be  done,  saying: 

"The  appellant  has  two  obligations  of  the  bankrupt,  one  is  on  a  note  for 
$15,000,  of  which  the  bankrupt  was  maker,  the  other  is  on  an  indorsement  on  a 
forged  note  for  $15,000,  given  as  collateral  to  secure  the  first-mentioned  note. 
The  appellant  seeks  to  prove  both  obligations  against  the  bankrupt's  estate. 
There  was  only  one  consideration,  really  only  one  debt,  and  the  appellant  is 
entitled  to  only  one  satisfaction.  The  payment  of  either  obligation  would  ex- 
tinsjuish  the  other.  The  district  court  held  that  the  appellant  could  not  prove 
both  and  thus  establish  a  double  liability  against  the  bankrupt's  estate.  The 
decree  appealed  from  is  affirmed." 

It  is  undoubtedly  true,  as  held  in  Board  of  County  Com'rs  v.  Hurley, 
169  Fed.  92,  94  C.  C.  A.  362,  that  "the  obligee  in  a  bond,  or  the  holder 
of  a  claim,  upon  which  several  parties  are  personally  liable,  may  prove 
his  claim  against  the  estates  of  those  who  become  bankrupt  and  may  at 
the  same  time  pursue  the  others  at  law,  and^  notwithstanding  partial 
payments  after  the  bankruptcy  by  other  obligors  or  their  estates,  he 
may  recover  dividends  from  each  estate  in  bankruptcy  upon  the  full 
amount  of  his  claim  at  the  time  the  petition  in  bankruptcy  was  filed 
therein  until  from  all  sources  he  has  received  full  payment  of  his 
claim,  but  no  longer."  But  this  proposition  does  not  in  any  way  involve 
tlie  allowance  of  double  dividends  to  an  unsecured  creditor  out  of  one 
and  the  same  fund  upon  one  and  the  same  claim*    The  distinction  is 
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between  receiving  such  double  dividends  on  the  one  hand  and,  on  the 
other,  proving  the  claim  against  and  receiving  dividends  from  several 
distinct  funds  respectively  liable  for  its  payment. 

The  counsel  for  the  banks  referred  at  the  hearing  to  certain  dicta  in 
Murphy  v.  Murphy,  74  Conn.  198,  50  Atl.  394,  and  Allen  v.  Dallas 
&  W.  R.  Co.,  3  Woods,  316,  Fed.  Cas.  No.  221,  as  tending  to  support 
his  contention.  In  Murphy  v.  Murphy  a  promissory  note  for  $600  se- 
cured by  a  mortgage  on  real  estate  was  made  and  delivered  by  a  debtor 
to  secure  the  payment  of  a  real  indebtedness  of  $175.  Action  was 
brought  on  the  note  for  $600  against  the  maker  and  it  was  held  that, 
the  plaintiff  being  innocent  of  fraud,  a  recovery  properly  could  be  had 
thereon  for  the  amount  of  the  real  debt  of  $175,  with  interest,  the  court 
saying  : 

"We  think  the  facts  fairly  Justify  treating  the  note  secured  by  the  mortgage 
as  a  collateral  security  for  an  existing  Indebtedness  of  $175.  Such  a  security 
gave  the  plaintiff  not  only  the  right  to  appropriate  the  land  pledged  for  the 
satisfaction  of  the  principal  Indebtedness,  but  also  the  right  to  whatever  ad- 
vantage there  might  be  In  the  ability  to  sue  the  defendant  uponjthe  note  given 
as  security  as  well  as  upon  the  principal  debt  In  re  Waddell-Entz  Co.,  67 
a>nn.  324,  334  [35  Atl.  257]." 

The  decision  in  Murphy  v.  Murphy  was  in  line  with  the  suggestion 
in  the  case  of  In  re  Waddell-Entz  Co.,  at  page  334  of  67  Conn.,  at  page 
258  of  35  Atl.  of  "advantages  possession  of  evidences  of  debt  in  such 
form  might  secure  to  him  [the  creditor]  in  enforcing  his  rights  against 
his  debtor,"  and  with  the  statement  on  the  same  page  that  the  multipli- 
cation of  notes  for  the  same  demand  "might  aid  the  creditor  in  enforc- 
ing speedy  payment  by  the  debtor."  The  decision  is  not  in  the  least 
inconsistent  with  the  views,  already  quoted,  expressed  in  the  earlier 
case  as  follows : 

"In  case  of  Insolvency  It  Is  the  actual  debt  and  not  the  multiplication  of  evi- 
dences of  debt  that  defines  the  creditor's  Interest  In  the  trust  fund.'* 

In  Allen  v.  Dallas  &  W.  R.  Co.  it  appeared  that  a  railroad  company 
had  executed  a  mortgage  of  all  its  property,  real  and  personal,  ac- 
quired and  thereafter  to  be  acquired,  to  secure  an  issue  of  two  hundred 
and  fifty  of  its  bonds,  each  for  $1,000.  The  company  being  indebted 
to  one  Calder  in  the  sum  of  $20,000  caused  sixty  of  such  bonds  to  be 
transferred  to  him  as  collateral  security  for  the  payment  of  his  claim, 
and  thereafter,  having  made  default  in  its  payment,  the  bonds  were  in 
conformity  with  the  terms  of  the  contract  of  pledge  duly  exposed  to 
sale  and  bought  by  Calder  who  thereby  became  their  absolute  owner. 
The  remaining  190  bonds  were  delivered  by  the  railroad  company  to 
the  contractor  for  the  construction  of  the  road  and  were  transferred 
to  an  agent  of  the  Kansas  Rolling  Mill  Company  as  trustee  as  col- 
lateral security  for  the  payment  of  certain  notes  given  by  the  contractor 
for  iron  furnished  for  the  road.  The  contractor  having  made  default 
the  bonds  were  exposed  to  sale  and  purchased  by  one  Doane.  The 
court  said  : 

"Even  If  the  bonds  were  still  held  by  Alexander  Calder  and  the  Kansas 
Rolling  Mill  Company  as  collateral  security,  they  would  be  bona  fide  holders 
for  value  and  entitled  to  enforce  the  payment  of  the  bonds,  as  long  as  the  debts 
for  which  they  were  hypothecated  were  unsatisfied." 
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No  question  of  double  dividends  on  the  same  claim  was  presented, 
considered  or  suggested,  nor  did  or  could  any  question  arise  as  to  par- 
ticipation in  general  assets  in  contradistinction  to  the  proceeds  of  mort- 
gaged property,  for  all  the  property,  both  real  and  personal,  was  cov- 
ered by  the  mortgage  securing  the  bonds.  The  dictum  has  no  conceiv- 
able bearing  on  the  present  case.  No  case  or  unambiguous  dictum 
lending  aid  to  the  contention  on  the  part  of  the  banks  has  been  pre- 
sented to  the  court,  nor  after  diligent  search  am  I  aware  of  the  exist- 
ence of  any  such  case  or  dictum. 

If  the  first  mortgage  bonds  held  by  'the  banks  had  been  validly  trans- 
ferred to  them  as  collateral  security  by  a  third  person  the  case  would 
have  presented  a  totally  different  aspect  and  the  banks  would  have 
been  entitled  by  way  of  collateral  security  to  participate  pro  rata  not 
only  in  the  proceeds  of  the  mortgaged  property  but,  subject  to  estab- 
lished preferences  and  priorities,  in  the  general  assets.  For  in  such 
case  the  transferred  bonds,  while 'collateral  security  as  between  the 
banks  and  such  third  person,  would  have  represented  absolute  indebt- 
edness and  liability  to  pay  on  the  part  of  the  steel  company.  But  such 
is  not  this  case.  The  banks^ still  hold  the  first  mortgage  bonds  of  the 
steel  company  as  collateral,  and  the  question  here  presented  is  in  prin- 
ciple purely  one  of  double  dividends  on  the  same  claim  from  the  same 
fund ;  for  there  is  no  room  for  a  distinction  between  such  double  divi- 
dends and  the  receipt  of  dividends  from  the  general  assets  computed 
upon  both  the  face  value  of  the  bonds  and  the  amount  of  the  real  in- 
debtedness of  the  steel  company  to  the  banks. 

But  wholly  aside  from  tfie  foregoing  considerations  and  cases  the 
contention  made  on  behalf  of  the  banks  cannot  be  sustained.  It  is  ir- 
reconcilable with  the  doctrine  and  reasoning  of  Merrill  v.  National 
Bank  of  Jacksonville,  173  U.  S.  131,  19  Sup.  Ct.  360,  43  L.  Ed.  640. 
The  court,  in  reaching  the  conclusion  that  a  creditor  of  an  insolvent 
corporation  is  entitled  in  equity  to  share  in  its  general  assets  on  the 
basis  of  the  amount  of  his  real  claim  as  existing  at  the  time  of  the 
declaration  of  insolvency,  regardless  of  any  collateral  security  for  the 
debt  held  or  realized  on  by  him  since  that  time,  said : 

^'Doubtless  the  title  to  collaterals  pledged  for  the  security  of  a  debt  vests  In 
the  pledgee  so  far  as  necessary  to  accomplish  that  purpose,  but.  the  obligation , 
to  which  the  collaterals  are  subsidiary .  remains  the  same.  The  creditor  can 
sue,  recover  judgment,  and  collect  from  the  debtor's  general  property,  and  ap- 
ply the  proceeds  of  the  collateral  to  any  balance  which  may  remain.  Insol- 
vency proceedings  shift  the  creditor's  remedy  to  the  interest  in  the  assets.  As 
between  debtor  and  creditor,  moneys  received  on  collaterals  are  applicable  by 
way  of  payment,  but  as  under  the  equity  rule  the  creditor's  rights  in  the  trust 
fund  are  established  when  the  fund  Is  created,  collections  subsequently  made 
from,  or  payments  subsequently  made  on,  collateral,  cannot  operate  to  change 
the  relation  between  the  creditor  and  his  co-creditors  in  respect  of  their  rights 
in  the  fund.  ♦  ♦  ♦  We  repeat  that  it  appears  to  us  that  the  secured  creditor 
is  a  creditor  to  the  full  amount  due  him,  when  the  insolvency  Is  declared,  Just 
as  much  as  the  unsecured  creditor  is,  and  cannot  be  subjected  to  a  different 
rule.  And  as  the  basis  on  which  all  creditors  are  to  draw  dividends  is  the 
amount  of  their  claims  at  the  time  of  the  declaration  of  Insolvency,  it  neces- 
sarily results,  for  the  purpose  of  fixing  that  basis,  that  it  is  immaterial  what 
collateral  any  particular  creditor  may  have.  The  secured  creditor  cannot  be 
charged  with  the  estimated  value  of  the  collateral,  or  be  compeUed  to  exhaust 
it  before  enforcing  his  direct  remedies  against  the  debtor,  or  to  surrender  it  as 
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a  condition  thereto,  though  the  receiver  may  redeem  oi^  be  subrogated  ad  cir- 
cumstances may  require.  ♦  ♦  •  Our  conclusion  is  that  the  claims  of  credit- 
ors are  to  be  determined  as  of  the  date  of  the  declaration  of  insolvency,  irre- 
spective of  the  question  whether  particular  creditors  have  security  or  not. 
When  secured  creditors  have  receive  payment  in  full,  their  right  to  dividends, 
and  their  right  to  retain  their  securities  cease,  but  collections  therefrom  are  not 
otherwise  material." 

In  Corbett  v.  Joannes,  125  Wis.  370,  381, 104  N.  W.  69,  73,  the  court 
in  referring  to  the  doctrine  of  the  Merrill  case  on  this  point,  said : 

"In  applying  the  doctrine  thus  established  courts  treat  the  right  of  a  secured 
creditor  in  the  trust  fund  as  a  thing  somewhat  distinct  from  the  Indebtedness 
Itself.  The  debt  as  it  existed  at  the  time  of  the  creation  of  the  trust  is  re- 
garded as  the  measure  of  the  proportional  interest  of  the  creditor  as  a  cestui 
que  trust  In  the  trust  fund,  while  It  has  a  separate  existence  as  regards  the 
security  till  It  is  paid  or  the  security  exhausted.  Payments  thereon  whether, 
from  the  trust  fund  or  from  the  security  reduce  the  same  but  do  not  change 
in  any  respect  the  basis  of  the  beneficiary  right  so  long  as  any  part  of  the  in- 
debtedness remains  unpaid." 

It  thus  appears  that  the  secured  and  the  unsecured  creditor  stand  in 
equity  on  precisely  the  same  ground  with  respect  to  particifiation  in  the 
general  assets  of  an  insolvent  corporation.  The  former  "is  a  creditor 
to  the  full  amount  due  him,  when  the  insolvency  is  dedared,  just  as 
much  as  the  unsecured  creditor  is,  and  cannot  be  subjected  to  a  dif- 
ferent rule.  And  as  the  basis  on  which  all  creditors  are  to  draw  divi- 
dends is  the  amount  of  their  claims  at  the  time  of  the  declaration  of 
insolvency,  it  necessarily  results,  for  the  purpose  of  fixing  that  basis, 
that  it  is  immaterial  what  collateral  any  particular  creditor  may  have." 
The  contention  by  the  banks  that,  although  the  first  mortgage  bonds 
of  the  steel  company  admittedly  were  delivered  to  and  are  held  by  them 
solely  as  collateral  security,  they  are  entitled  to  dividends  computed 
on  the  basis,  not  of  the  amount  of  the  real  indebtedness  to  them  at  the 
time  of  the  declaration  of  insolvency,  but  of  that  amount  plus  the  face 
value  of  the  collateral  bonds,  is  directly  in  the  teeth  of  the  language  of 
the  Supreme  Court,  and  would  involve,  if  sustained,  a  repudiation  by 
this  court  of  the  underlying  principle  of  the  Merrill  case.  Further,  in 
that  case  it  was  declared,  as  has  already  appeared,  not  only  that  "the 
secured  creditor  cannot  be  charged  with  the  estimated  value  of  the  col- 
lateral, or  be  compelled  to  exhaust  it  before  enforcing  his  direct  reme- 
dies against  the  debtor,  or  to  surrender  it  as  a  condition  thereto,"  but 
that,  "as  under  the  equity  rule  the  creditor's  rights  in  the  trust  fund  are 
established  when  the  fund  is.  created,  collections  subsequently  made 
from,  or  payments  subsequently  made  on,  collateral,  cannot  operate 
to  change  the  relations  between  the  creditor  and  his  co-creditors  ih  re- 
spect of  their  rights  in  the  fund."  Here  is  the  clearest  recognition  of 
the  right  of  the  secured  creditor  to  enforce  his  collateral  at  his  election 
either  before  or  after  participating  in  the  general  assets  on  the  basis  of 
the  real  indebtedness  existing  at  the  time  of  the  declaration  of  insol- 
vency. Now,  if  it  be  assumed  that  the  first  mortgage  bonds  of  the 
steel  company  held  by  the  banks  are  collateral  security  attaching  to 
the  general  assets,  the  idea  of  the  existence  of  an  election  to  enforce 
such  collateral  against  such  assets  before  or  after  participation  therein 
on  the  basis  of  the  amount  of  the  real  indebtedness  practically  becomes 
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an  absurdity.  On  the  above  assumption  the  collateral  security  with 
respect  to  the  general  assets  would  be  the  pro  rata  share  computed  upon 
the  face  value  of  such  first  mortgage  bonds.  The  banks  would  not 
realize  from  the  general  assets  on  such  security  without  the  declara- 
tion of  a  dividend  applicable  at  once  to  the  real  indebtedness  to  them  of 
the  steel  company  as  well  as  to  the  collateral ;  for  it  is  not  to  be  sup- 
posed that  they  would  abstain  from  proving  the  amount  of  such  in- 
debtedness and  claiming  a  dividend  thereon  merely  for  the  sake  of  first 
enforcing  the  collateral.  Nor  on  the  above  assumption  is  it  reasonable 
to  suppose  that  the  banks  would,  at  the  peril  of  wholly  losing  the  bene- 
fit of  their  collateral  with  respect  to  the  general  assets,  omit  to  present 
and  prove  such  collateral  until  after  the  declaration  and  payment  of 
dividends  out  of  such  assets  upon  the  real  indebtedness.  The  repug- 
nancy between  the  views  of  the  Supreme  Court  in  the  Merrill  case  and 
the  contention  of  the  banks  is  palpable  and  it  is  unnecessary  to  dwell 
longer  on  this  branch  of  the  subject. 

The  banks  have  not  sought  to  use  the  first  mortgage  bonds  held  by 
them  as  collateral  as  an  alternative  or  cumulative  medium  of  proof  to 
establish  or  support  their  actual  claims  against  the  steel  company,  but 
to  enlarge  the.share  of  the  general  assets  to  be  received  by  them  in  the 
shape  of  dividends. 

The  Supreme  Court  certainly  has  not  leaned  against  the  interests  of 
the  collateral-holding  creditor  m  deciding  that  in  case  of  insolvency  he 
is  entitled  to  "prove  for,  and  receive  dividends  upon,  the  full  amount 
of  his  claim,  regardless  of  any  sums  received  from  his  collateral  after 
the  transfer  of  the  assets  from  the  debtor  in  insolvency,  provided  that 
he  should  not  receive  more  than  the  full  amount  due  him."  But  here 
the  court  is  asked  to  go  much  farther  and  hold  that  the  creditor  may 
not  only  enforce  the  collateral  bonds  against  the  proceeds  of  the  mort- 
gaged property,  without  which  the  bonds  would  not  constitute  collat- 
eral security  at  all,  and  prove  and  receive  dividends  from  the  general 
assets  upon  the  full  amount  of  his  real  claim,  but  receive  in  addition 
from  such  assets  dividends  computed  upon  the  face  value  of  the  bonds. 
To  do  this  I  am  satisfied  on  both  reason  and  authority  would  not  only 
work  an  injustice  to  unsecured  creditors  but  be  repugnant  to  settled 
principles  of  equity  applicable  to  insolvent  estates.  The  latter  of  the 
two  general  questions  arising  in  this  case  must,  therefore,  be  answered 
in  the  negative,  with  the  result  that  in  the  case  of  The  Fourth  Street 
National  Bank  of  Philadelphia  the  basis  for  the  computation  of  divi- 
dends from  the  general  assets  must  be  reduced  from  $39,803.22,  as  re- 
ported, to  the  sum  of  $20,336.67,  the  amount  of  the  actual  indebtedness 
of  the  steel  company  to  that  bank,  including  interest,  on  December  12, 
1904,  the  date  of  the  declaration  of  insolvency,  and  in  the  case  of  the 
Manufacturers'  National  Bank  of  Philadelphia  the  basis  for  the  com- 
putation of  such  dividends  must  be  reduced  from  $16,453.36,  as  re- 
ported, to  the  sum  of  $4,158.70,  the  amount  of  the  actual  indebtedness 
of  the  steel  company  to  that  bank,  including  i?iterest,  at  the  last  men- 
tioned date.   Let  an  order  be  prepared  in  accordance  with  this  opinion. 
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F.  H.  PEAVBY  &  CO.  et  al.  ▼.  UNION  PAO.  R.  CO.  et  aL 

DIFFBNBAUGH  et  al.  ▼.  INTERSTATE  COMMERCE  COMMISSION 
(CHICAGO  &  A.  R.  CO.  et  al.,  Interveners). 

(arcuit  Court,  W.  D.  Missouri,  W.  IX    March  3,  1910.) 

Nos.  3,405,  3,437. 

.    (Syllabus  hy  the  Court,) 

h  GosofRBCS  (§  93*)— Interstate  Commerce  Act—Parties  to  Stttts  to  Avoid 
Orders  or  Commission  Not  NECEbSARiLT  Parties  to  Proceedings  Be- 
fore Commission— Intervention. 

Parties  Injuriously  affected  by  the  orders  of  the  Interstate  Cbmmerce 
Commission  may  lawfully  institute  suits  In  the  Circuit  Courts  to  enjoin, 
suspend,  or  annul  such  orders,  although  they  were  not  parties  to  the  pro- 
ceeding before  the  commission  on  which  the  orders  are  based. 

Parties  similarly  situated  may  intervene  in  such  suits. 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Dec.  Dig.  |  93.*] 

2.  Commerce  (§  91*)— Interstate  Commerce  Commission— Jurisdiction  or 
Courts  to  Relieve  from  Its  Orders. 

The  wisdom  or  expediency  of  tlie  lawful  discharge  of  the  administra- 
tive duties  of  the  Interstate  Commerce  Commission  is  not  reviewable  by 
the  courts. 

But  the  courts  may  relieve  from  orders  of  the  commission  which  de- 
prive complainants  of  their  property  without  due  process  of  law,  or  take 
it  without  Just  compensation,  from  those  which  are  beyond  the  delegated 
power  of  the  commission  and  from  those  which  evidence  so  unreasonable 
an  exercise  of  its  power  as  to  be  substantially  without,  though  formally 
within,  it 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Dec,  Dig.  f  91. ♦] 

8.  CeMMERCE  (I  85*) — Interstate  Commerce  Commission— Ori>krs  Prohibit- 
INQ  Payment  or  Aixowance  for  Ei^evation  and  Transjter  in  Transit 
Beyond  the  Power  of  the  Commission. 

Orders  of  the  commission  which  prohibit  the  allowance  or  payment  by 
carriers  of  all  compensation  to  owners  and  operators  of  elevators  for  ele- 
vation and  transfer  in  transit  are  beyond  the  delegated  power  of  the 
commission. 

An  order  which  forbids  a  carrier  to  allow  or  pay  to  the  owner  of  an 
elevator  any  compensation  for  elevation  in  transit  of  grain  which  he 
ships,  unless  he  refuses  to  clean,  clip,  mix.  Inspect,  or  grade  the  grain 
while  it  is  passing  through  the  elevator,  is  beyond  the  power  of  the  com- 
mission. 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Dec  Dig.  |  85.*] 

Bills  by  F.  H.  Peavey  &  Co.  and  others  against  the  Union  Pacific 
Railroad  Company  and  the  Interstate  Commerce  Commission,  and  by 
Harry  J.  Diffenbaugh  and  others  against  the  Interstate  Commerce 
Commission,  the  Chicago  &  Alton  Railroad  Company  and  others,  in- 
tervening.   Decrees  for  complainants. 

Frank  Hagerman  (M.  B.  Koon,  George  T.  Bell,  and  John  Barton 
Payne,  on  the  brief),  for  complainants. 

Arba  S.  Van  Valkenburgh  and  P.  J.  Farrell,  for  Interstate  Com- 
merce Commission. 

5^.  C.  Dillard  and  Edson  Rich  (N.  H.  Loomis  and  R.  W.  Blair,  on 
the  brief),  for  Union  Pac.  R.  Co. 

Frank  Hagerman  and  John  Barton  Payne,  for  interveners. 

*For  other  cases  see  same  topic  &  8  numbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  Has  the  Interstate  Commerce  Com- 
mission the  power  to  prohibit  railroad  companies  from  paying  to  the 
owners  and  lessees  of  elevators  all  compensation  for  the  elevation  of 
grain  in  transit? 

Until  June  29,  1908,  repeated  decisions  of  the  commission  and  the 
practice  of  carriers  and  shippers  had  been  consonant  with  a  negative 
answer  to  this  question.  In  the  Matter  of  Allowances  to  Elevators  by 
the  Union  Pacific  R.  R.  Co.  (June  25,  1904)  10  Interst.  Com.  R.  309, 
324,  325,  326 ;  In  re  Hearing  on  Petition  of  Chicago  Great  Western 
Ry.  Co.  et  al.  (April  9,  1907)  12  Interst.  Com.  R.  85,  89 ;  City  Council 
of  Atchison  v.  Missouri  Pacific  Railway  Co.  (April  29,  1907)  12  Interst. 
Com.  R.  112,  114;  Consolidated  Forwarding  Company  v.  Southern 
Pacific  Company  (April  19, 1902)  9  Interst.  Com.  R.  182,  206e ;  Amer- 
ican National  Live  Stock  Ass'n  &  Cattle  Raising  Ass'n  of  Texas  v. 
Texas  Pacific  Ry.  Co.  (March  7,  1907)  12  Interst.  Com.  R.  32,  36; 
Central  Yellow  Pine  Ass'n  v.  Vicksburg,  Shreveport  &  Pacific  Ry.  Co. 
(March  19,  1904)  10  Interst.  Com.  R.  193,  211,  213;  In  the  Matter  of 
Unlawful  Rates  and  Practices  in  the  Transportation  of  Cotton  by  the 
Kansas  City,  Memphis  &  Birmingham  R.  R.  Co.,  8  Interst.  Com.  R. 
121,  136,  139,  140;  Merchants'  Cotton  Press  &  Storage  Co.  v.  Inter- 
state Commerce  Commission  (June  24, 1909)  17  Interst.  Com.  C.  R.  78, 
99,  101,  103,  105 ;  Kentucky  Railroad  Commission  v.  L.  &  N.  R.  R. 
Co.,  10  Interst.  Com.  R.  173. 

On  June  29,  1908,  the  commission  gave  an  affirmative  answer  to  the 
question  before  us,  and  issued  orders  which  in  terms  forbade  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Company,  the  Missouri  Pacific 
Railway  Company,  the  St.  Louis  &  San  Francisco  Railroad  Company, 
the  Chicago,  Rock  Island  &  Pacific  Railroad  Company,  and  the  Mis- 
souri, Kansas  &  Texas  Railroad  Company,  and  in  effect  forbade  the 
Union  Pacific  Railroad  Company,  to  pay  or  allow  to  the  owners  or 
lessees  of  elevators  at  Omaha,  Kansas  City,  and  other  cities  on  the  Mis- 
souri river,  any  compensation  whatever  for  the  elevation  of  grain  in 
transit  at  those  points,  and  on  October  16,  1908,  announced  that  the 
principle  of  the  decision  upon  which  these  orders  are  based  applies 
everywhere,  and  that  the  commission  expects  that  it  will  be  universally 
accepted  by  carriers  throughout  the  nation.  In  the  Matter  of  Allow- 
ances to  Elevators  by  the  Union  Pacific  R.  R.  Co.,  14  Interst.  Com.  C. 
R.  315 ;  Traffic  Bureau  Merchants'  Exchange  of  St.  Louis  v.  Chicago, 
Burlington  &  Quincy  R.  R.  Co.,  14  Interst.  Com.  R.  317,  331,  510. 

Mindful  of  the  fact  that  this  ruling  and  these  orders  were  subver- 
sive of  former  decisions  and  of  an  approved  course  of  business  there- 
under in  reliance  upon  which  hundreds  of  thousands  of  dollars  had 
been  invested  in  elevators  and  facilities  for  the  transfer  of  grain,  that 
great  grain  markets  had  been  established  near  the  producers  upon  the 
Missouri  river  at  the  termini  of  railroad  systems,  and  that  the  parties 
in  interest  desired  a  review  of  the  legal  issue  presented,  the  commission 
postponed  the  effective  date  of  the  orders  until  the  suits  in  hand  could 
be  brought  to  final  hearing. 
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It  may  not  be  unprofitable,  before  entering  upon  the  d^cussion  of. 
the  question  at  issue,  to  call  to  mind  a  few  general  propositions  of  law, 
the  general  situation  of  the  parties,  the  business,  and  the  transporta- 
tion out  of  which  this  issue  arises. 

Every  railroad  company  has  the  right  to  insist  that  its  cars  shall  be 
unloaded  at  the  termini  of  its  railroad  and  that  Uieir  contents  destined 
to  points  beyond  shall  be  loaded  into  cars  or  other  vehicles  of  the  con- 
necting carriers.  Elevation  and  weighing  in  the  elevator  are  indispen- 
sable means  of  the  transfer  of  grain  from  the  cars  of  one  carrier  to 
those  of  anofiier  under  the  existing  conditions  and  methods  of  trans- 
portation through  our  large  cities.  There  is  neither  time  nor  space  nor 
labor  for  the  shovel  or  any  other  method  of  transfer,  or  for  weighing  in 
the  car  or  any  other  method  of  weighing.  The  operators  of  elevators 
weigh  and  certify  to  the  weight  of  grain  as  it  passes  through  their 
elevators,  or  it  is  weighed  in  the  elevators,  and  its  weight  is  certified  by 
some  official  of  the  state  or  of  some  grain  exchange  or  other  associa- 
tion, and  these  certificates  are  accepted  as  conclusive  evidence  by  car- 
riers, shippers,  and  dealers  alike.  Elevation  consists  of  the  unloading 
of  pjain  from  cars  or  vessels  into  elevators  and  the  loading  of  the 
grain  out  again  into  cars  or  into  other  vehicles.  As  elevation  is  indis- 
pensable to  weighing  in  the  elevator,  if  the  prohibition  of  compensa- 
tion for  elevation  in  transit  shall  prevent  the  elevation  of  the  grain  at 
the  Missouri  river,  it  will  also  prevent  the  weighing  there,  so  that  the 
inhibition  at  issue  in  these  cases  really  involves  transportation  services 
both  in  elevation  and  in  weighing  in  transit. 

"All  services  in  connection  with  the  *  *  *  elevation  *  *  * 
of  the  property  transported'*  are  transportation.  Act  June  29,  1906,  c. 
3591,  §§  1,  2,  4,  34  Stat.  584,  686,  589  (U.  S.  Comp.  St.  Supp.  1909, 
pp.  1150,  1153, 1158),  to  amend  Interstate  Commerce  Act  Feb.  4, 1887, 
c.  104,  §§  1,  6,  15,  24  Stat  379,  380,  384  (U.  S.  Comp.  St.  1901,  pp. 
3154,  ^156,  3165).  Railroad  companies  are  required  to  furnish  these 
services  upon  request  (section  1) ;  to  state  separately  in  their  schedules 
their  charge^  therefor  (section  6  as  amended),  and  if  such  services  are 
rendered  by  the  owner  of  the  property  transported  the  charge  and  al- 
lowance therefore  may  not  be  more  than  is  just  and  reasonable  (section 
15  as  amended).  The  allowance  for  the  elevation  of  grain  here  in  ques- 
tion was  three-fourths  of  a  cent  per  hundred  pounds.  It  was  separately 
stated  in  the  schedules  of  the  carriers,  and  was  allowed  only  upon  grain 
received  into  the  elevators  from  cars  coming  from  the  west  which  was 
shipped  out  of  the  elevators  into  cars  bound  east,  north,  and  south. 
The  same  services  in  elevation  were  offered  to  all  shippers,  and  the 
same  allowance  was  made  to  all  pperators  of  elevators,  whether  they 
were  or  were  not  the  owners  of  the  grain  transported. 

More  than  90  per  cent.,  nearly  all,  of  the  grain  brought  to  the  Mis- 
souri river  passes  on  to  destinations  east,  north,  and  south.  This  grain 
takes  the  local  rate  from  points  west  of  the  Missouri  river  to  the  river 
and  from  the  Missouri  river  to  the  Mississippi  river,  and  to  points  be- 
yond it  takes  the  proportional  rate,  which  is  less  than  the  local  rate  up- 
on a  certificate  that  it  has  come  from  points  west  of  the  Missouri  river. 

In  1907,  209,728,650  bushels  of  grain  were  handled  in  and  out  of 
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•Omaha,  Kansas  City,  Atchison,  and  St.  Joseph.  Since  January  1, 1904, 
more  than  $3,000,000  have  been  invested  in  elevators  in  those  cities  for 
the  purpose  of  handling  this  grain. 

The  Union  Pacific  Railroad  Company  has  railroads  extending  into 
and  through  the  grain  fields  of  Kansas  and  Nebraska,  and  its  eastern 
termini  are  at  Kansas  City  and  Council  Bluffs,  which  for  the  purpose 
of  this  opinion  is  included  in  the  general  term  "Omaha."  The  greater 
volume  of  the  grain  moves  from  the  fields  in  Kansas  and  Nebraska 
each  year  to  the  Missouri  river  in  a  few  months  in  th^  autumn  and 
winter.  The  portion  of  that  grain  which  a  railroad  company  can  haul 
depends  upon  the  number  of  box  cars  it  can  use  for  this  purpose  dur- 
ing this  small  portion  of  the  year.  The  Union  Pacific  Company  has  the 
short  haul.  It  is  in  competition  with  companies  that  have  railroads 
from  these  grain  fields  through  Missouri  river  points  to  and  beyond  the 
Mississippi  river.  They  can  carry  this  grain  profitably  on  their  own 
cars  and  rails  east  as  well  as  west  of  the  Missouri  river  without  eleva- 
tion ;  but  it  is  requisite  to  the  profitable  use  by  the  Union  Pacific  Com- 
pany of  its  equipment  that  the  grain  be  elevated  out  of  its  cars  at  the 
Missouri  river,  and  that  the  cars  be  sent  back  west  for  new  loads 
promptly.  If  it  permits  these  cars  to  pass  on  east  over  connecting  lines, 
they  will  be  absent  when  their  use  upon  its  railroads  is  most  needed  and 
is  most  profitable ;  it  will  lose  a  large  share  of  the  traffic  in  this  grain 
and  of  the  revenue  which  it  could  earn  by  the  use  of  its  cars  upon  its 
own  tracks.  Thus  the  elevation  of  the  ^rain  at  Omaha  and  Kansas 
City  is  necessary  to  the  reasonable  competition  and  participation  of  the 
Union  Pacific  Company  in  this  transportation. 

The  Chicago  Great  Western  Railroad  Company,  and  other  com- 
panies, whose  western  termini  are  at  Missouri  river  points,  are  in  a 
like  situation.  The  elevation  of  the  grain  at  those  cities  is  equally  in- 
dispensable to  their  participation  in  this  traffic.  They  can  get  no  grain 
into  their  cars  at  Omaha  and  Kansas  City  unless  it  is  first  taken  out  of 
the  cars  which  bring  it  from  the  west  to  the  river. 

On  the  other  hand,  carriers  that  have  railroads  from  the  grain  fields 
of  Nebraska  and  Kansas  through  the  Missouri  river  cities  to  the  north, 
east,  and  south  are  interested  to  prevent  elevation  at  the  river,  because 
the  companies  whose  railroads  terminate  there  cannot  compete  with 
them  successfully  in  the  absence  of  this  facile  means  of  transfer  of 
the  grain  from  the  cars  of  the  company  west  of  the  river  to  those  of 
the  company  east  of  it. 

But  perhaps  the  parties  most  deeply  interested  in  the  issue  before  us 
are  the  owners,  lessees,  and  operators  of  the  elevators  at  the  Missouri 
river  cities  and  at  all  other  cities  in  the  nation  where  great  terminal 
elevators  have  been  constructed.  For  years  carriers  have  used  these 
elevators  and  have  paid  their  owners  and  lessees  for  the  transfer  of 
the  grain  through  them,  and  the  latter  have  invested  large  amounts  of 
money  in  the  construction  of  these  buildings,  and  in  the  establishment 
of  markets  near  the  grain  fields  that  may  be  seriously  aflFected  if  this 
practice  is  declared  to  be  unlawful  and  is  henceforth  prohibited. 

In  1899  the  Union  Pacific  Company,  mindful  of  the  necessity  of  un- 
loading its  cars  of  grain  at  the  eastern  termini  of  its  roads  and  of 
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promptly  returning  them  westerly  for  new  loads,  requested  Mr.  Frank 
H.  Peavey  to  construct  and  operate  an  elevator  for  this  purpose  at 
Council  Bluffs.  He  consented  and  made  a  contract  with  the  company 
to  build  apd  operate  an  elevator  with  a  capacity  of  1,000,000  bushels, 
and  to  unload,  store  for  48  hours,  and  reload  grain  to  the  capacity  of 
his  elevator  for  the  Union  Pacific  Company,  and  that  company  con- 
tracted to  pay  him  not  exceeding  1^4  cents  per  100  pounds  for  the  first 
10  years  and  1  cent  per  100  pounds  for  the  second  10  years  for  this 
service.  He  built  an  elevator  of  the  capacity  specified  in  the  year  1899, 
at  an  expense  of  $200,000,  in  reliance  upon  this  contract,  and  this  ele- 
vator has  ever  since  been  operated  thereunder  by  reason  of  this  agree- 
ment. Mr.  Peavey  assigned  his  contract  to  the  complainant  Omaha 
Elevator  Company,  a  corporation,  and  an  average  of  over  600,000,000 
bushels  of  grain  passes  through  the  elevator  annually.  Anoth<?r  ele- 
vator now  owned  and  operated  by  the  complainant  the  Midland  Ele- 
vator Company,  through  which  an  average  of  more  than  2,500,000 
bushels  of  grain  passes  annually,  was  built,  and  is  operated  at  Kansas 
City,  under  a  like  contract.  The  complainant  F.  H.  Peavey  &  Co.  is  a 
corporation.  It  owns  nearly  all  the  stock  of  the  two  elevator  com- 
panies, and  henceforth  the  contracts,  the  elevators,  and  their  rights  and 
interests  will  be  treated  as  those  of  Peavey  &  Co.  Peavey  &  Co.  owns 
many  country  elevators  on  the  railroads  of  the  Union  Pacific  Company 
and  is  a  purchaser  and  shipper  of  most  of  the  grain  which  passes 
through  its  terminal  elevators. 

On  June  25, 1904,  after  an  investigation  of  these  contracts  and  of  the 
practice  of  the  Union  Pacific  Company  to  allow  Peavey  &  Co.  1^  cents 
per  100  pounds  for  the  elevation  of  its  own  grain,  as  well  as  that  of 
others,  and  after  consideration  of  the  contentions  then  made  that  this 
allowance  gave  it  opportunities  to  violate  the  prohibition  of  rebates  (10 
Interst.  Com.  R.  320),  that  it  secured  thereby  the  commercial  advan- 
tages of  treating  the  grain,  that  is,  of  cleaning,  clipping,  inspecting, 
mixing,  and  grading  it  during  its  elevation,  which  shippers  who  had  no 
terminal  elevators  did  not  receive  (page  325),  the  commission  held  that 
the  contracts  were  made  in  good  faith,  that  the  allowance  was  reason- 
able, and  that  no  requirement  of  the  law  had  been  disregarded  in  their 
making  or  their  performance  (pages  321,  326). 

On  April  9,  1907,  after  a  rehearing  on  the  petition  of  the  Chicago 
Great  Western  Railway  Company  and  others,  the  commission  held 
that  an  allowance  to  the  owner  of  an  elevator  of  more  than  the  cost  of 
elevation  for  the  service  of  elevating  his  own  grain  wrought  a  prefer- 
ence and  a  rebate,  that  three-fourths  of  a  cent  per  100  pounds  was  not 
in  excess  of  the  cost  of  elevation  and  would  return  no  profit  to  Peavey 
&'Co.,  and  it  ordered  the  allowance  made  to  it  by  the  Union  Pacific 
Company  reduced  to  that  amount.  12  Interst.  Com.  R.  85.  In  all  other 
respects  the  commission  adhered  to  and  reaffirmed  its  former  ruling. 
It  held  that  elevation  is  a  facility  which  a  carrier  may  provide  for  the 
benefit  of  shippers  if  it  finds  it  to  its  interest  so  to  do,  that  this  facility 
must  be  open  to  all  on  equal  and  reasonable  terms,  that  a  raifroad  com- 
pany may  construct  elevators  itself  or  make  an  arrangement  with  the 
owner  of  an  elevator  to  furnish  elevation  facilities  (page  87),  and  that 
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the  commission  has  no  power  under  the  acts  of  Congress  to  forbid  a 
railroad  company  from  contracting  with  an  owner  of  an  elevator,  who 
is  also  a  shipper,  for  such  facilities,  but  that  its  authority  extends  to 
such  regulation  and  control  of  the  relations  between  them  as  will 
protect  the  rights  of  others  and  enforce  the  observance  of  the  law 
(page  89). 

The  Union  Pacific  Company,  in  1906,  extended  to  all  elevators  at 
Omaha  and  Kansas  City  the  allowance  it  made  to  Peavey  &  Co.  Its 
official  published  schedules  have  provided  since  June  27,  1906,  that  "to 
expedite  the  movement  and  to  secure  the  prompt  release  and  return  of 
equipment  an  allowance  of  (1^  cents  prior  to  June  1,  1907,  and  %  of 
a  cent  since  that  date)  per  Tiundred  pounds  will  be  made  by  the  Union 
Pacific  Company  to  the  elevators  performing  the  service  on  grain  in 
car  loads  transferred  by  the  elevators  at  South  Omaha,  Omaha,  Coun- 
cil Bluffs  and  Kansas  City,  subject  to  the  following  conditions":  (1) 
All  grain  must  originate  west  of  these  cities  upon  the  railroads  of  and 
be  transported  to  these  cities  by  the  Union  Pacific  Company ;  (2)  the 
allowance  will  be  made  on  grain  which  moves  to  points  beyond  Council 
Bluffs  or  Kansas  City  only ;  (3)  no  allowance  will  be  made  when  more 
than  48  hours  elapse  between  the  time  of  delivery  of  loads  by  the  Union 
Pacific  Company  to  the  elevator  or  connecting  lines  and  the  release  and 
return  of  the  empty  cars  to  the  Union  Pacific  Railroad.  It  will  be  no- 
ticed that  the  schedules  and  practice  of  the  company  offered  this  al- 
lowance to  all  elevators  at  the  eastern  termini,  and  this  elevation  to  all 
shippers  whose  grain  went  beyond  its  termini  for  the  same  rate  of  com- 
pensation, whether  they  were  owners  of  elevators  or  not,  and  that  it 
made  this  offer  to  induce  the  prompt  return  of  its  cars  to  the  western 
grain  fields. 

On  June  29, 1908,  upon  a  second  rehearing,  the  commission  held  that 
anjr  allowance  to  Peavey  &  Co.  for  the  elevation  of  the  grain  which  it 
shipped  through  its  terminal  elevators  was  an  undue  preference,  and 
therefore  unlawful,  because  by  the  use  of  these  elevators  it  secured  at 
the  same  time  with  the  elevation  the  commercial  advantages  of  clean- 
ing, clipping,  inspecting,  mixing,  and  grading  the  grain,  which  were 
no  part  of  transportation.  14  Interst.  Com.  C.  R.  315,  316.  It,  ac- 
cordingly, ordered  that  the  Union  Pacific  Company  cease  "from  pay- 
ing any  allowance  to  Peavey  &  Co.  on  grain  belonging  to  them,  or  in 
which  they  have  any  direct  or  indirect  ownership  or  interest,  that  has 
been  mixed,  treated,  weighed,  or  inspected  in  any  of  their  said  elevators 
at  Kansas  City  and  Council  Bluffs."  Under  this  order  it  will  be  sefen 
that  Peavey  &  Co.  may  collect  the  allowance  for  the  elevation  of  its 
grain  from  the  Union  Pacific  Company  on  condition  that  it  uses  its 
terminal  elevators  for  the  purpose  of  elevating  this  grain  alone.  It 
may  treat  its  grain  at  other  elevators,  then  ship  it  through  Omaha*  and 
Kansas  City,  elevate  it  there,  and  receive  the  allowance  for  elevation 
on  condition  that  it  does  not  again  treat  it  there.  Peavey  &  Co.  and 
its  elevator  companies  have  continued  to  elevate  the  grain  which  they 
shipped  through  the  termini  of  the  Union  Pacific  Company,  and  to  re- 
turn  the  emptjr  cars  in  accordance  with  their  contracts  and  the  sched- 
ules of  the  Union  Pacific  Company ;  but  the  latter  corporation  has  re- 
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fused  to  allow  or  to  pay  them  anything  for  these  services  which  have 
been  rendered  since  the  last  order  of  the  commission,  and  the  complain- 
ants have  brought  and  prosecuted  their  suit  to  enjoin  the  enforcement 
of  this  order  and  to  recover  of  the  Union  Pacific  Company  compensa- 
tion for  this  elevation. 

Late  in  the  year  1907,  the  Traffic  Bureau,  a  department  of  the  Mer- 
chants' Exchange  of  St.  Louis,  an  association  operating  under  the  laws 
of  Missouri,  to  promote  the  commercial  interests  of  that  city,  filed  pe- 
titions against  Chicago,  Burlington  &  Quincy  Railroad  Company,  Mis- 
souri Pacific  Railway  Company,  St.  Louis  &  San  Francisco  Railroad 
Company,  and  Missouri,  Kansas  &  Texas  Railway  Company,  corpora- 
tions which  own  through  lines  of  railroad  from  the  grain  fields  of  Kan- 
sas and  Nebraska  to  points  east  of  the  Missouri  river,*  and  which  were 
interested  to  prevent  elevation  of  grain  at  Missouri  river  points,  but 
were  making  the  same  allowances  for  elevation  there  that  were  made 
by  the  Union  Pacific  Company  in  order  to  meet  the  latter's  competition, 
and  prayed  that  the  commission  would  abolish  this  allowance  for  ele- 
vation, and  on  June  29,  1908,  the  same  day  that  it  made  the  order  in 
the  case  of  the  Union  Pacific  Company,  the  commission  ordered  these 
railroad  companies  to  abstain  "from  giving  or  paying  three-fourths  of 
a  cent  per  hundred  pounds,  or  any  other  sum,  as  an  allowance  or  xrom- 
pensation  for  service  rendered  in  the  elevation  of  grain  at  Kansas  City, 
Mo.,  and  other  Missouri  river  points."  14  Interst.  Com.  R.  317,  331. 
Parties  who  represented  the  complainants  in  the  second  case  under  con- 
sideration applied  to  the  commission  to  grant  them  a  hearing,  but  this 
was  denied  them,  and  the  commission  said. 

"A  cardinal  consideration  In  onr  conclusion  was  the  belief  that  In  no  way 
conld  discrimination  and  preference  be  prevented  except  by  a  complete  pro- 
hibition of  these  payments  and  privileges.  The  principle  of  our  decision  ap- 
plies everywhere.  We  expect  that  the  decision  will  be  universally  accepted." 
14  Interst.  Com.  R.  510. 

The  interstate  commerce  act  authorizes  incorporated  boards  of  trade 
of  cities  and  associations  of  like  character  to  apply  to  the  commission 
for  relief  (24  Stat.  383,  §  13),  and  such  corporations  and  members  rep- 
resenting such  associations  may  likewise  apply  to  the  court  for  relief 
from  injuries  unlawfully  inflicted  by  the  commission. 

Thereupon  Harry  J.  Diffenbaugh,  Edmund  D.  Bigelow,  and  Charles 
W.  Lonsdale,  the  president,  secretary  and  chairman,  respectively,  of 
the  transportation  committee  of,  and  who  were  authorized  to  represent, 
the  Board  of  Trade  of  Kansas  City,  which  is  an  association  of  200 
members  consisting  of  operators  of  grain  elevators,  millers,  and  dealers 
in  grain  who  handled  a  total  of  11,334,050  bushels  of  grain  of  the  value 
of  $70,739,930  in  the  year  1907,  the  Omaha  Grain  Exchange,  a  cor- 
poration whose  members  are  engaged  in  the  same  business  and  inter- 
ested in  this  order  in  the  same  way  at  Omaha,  the  St.  Joseph  Board  of 
Trade,  a  corporation,  and  certain  individuals  representing  the  Atchison 
Board  of  Trade,  exhibited  their  bill  against  the  commission,  wherein 
they  set  forth  the  material  facts  wlbich  have  been  recited,  alleged  that 
this  order  of  the  commission  was  violative  of  the  Constitution,  beyond 
the  powers  of  the  commission,  and  that  its  enforcement  would  depre- 
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date  the  value  of  their  elevators  and  their  investments  in  these  and 
other  facilities  for  the  transfer,  purchase,  and  sale  of  grain  in  their 
cities  by  depriving  them  of  compensation  for  its  transfer,  would  draw 
away  from  their  cities  to  eastern,  northern,  and  southern  marts  a  large 
volume  of  their  grain  business,  and  would  tend  to  diminish  the  grain 
markets  in  their  cities  to  their  irreparable  injury,  and  prayed  for  equi- 
table relief.  The  commission  demurred  to  this  bill,  and  the  arg^ument 
on  the  demurrer  was  submitted  at  the  final  hearing  of  these  cases. 

At  this  final  hearing  a  motion  was  made  by  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  the  Wabash  Railroad  Company,  the  Chi- 
cago Great  Western  Railroad  Company  and  the  Chicago  &  Alton  Rail- 
road Company  for  leave  to  file  intervening  petitions  in  this  Diffen- 
baugh  Case,  and  this  motion  was  submitted  for  decision.  The  petitions 
of  these  companies  show  that  they  own  railroads  whose  western  ter- 
mini are  at  the  Missouri  river  cities ;  that  if  they  are  denied  the  right 
to  provide  for  the  transfer  and  weighing  of  grain  by  making  compen- 
sation therefor  to  the  operators  of  elevators  at  these  cities  their  rail- 
road terminals  and  the  elevators  there,  some  of  which  are  owned  by 
one  of  these  companies,  will  be  greatly  depreciated  in  value,  the  ship- 
pers and  producers  of  grain  on  lines  of  railway  which  have  tlieir  east- 
ern termini  at  the  Missouri  river  cities,  in  the  shipment  of  their  grain 
to  points  east,  north,  and  south  of  that  river,  will  be  compelled  to  pay 
large  sums  of  money  for  transferring  and  weighing  their  grain  at  the 
river,  while  producers  and  shippers  of  grain  located  on  lines  Of  railroad 
extending  through  those  cities  to  the  east,  north,  and  south  will  incur  no 
such  expense,  and  will  thus  secure  an  undue  preference ;  that  the  vol- 
ume of  grain  which  under  the  present  allowance  passes  over  the  peti- 
tioners' lines  of  railroad  will  be  diverted  from  their  railroads  to  the 
through  lines  and  from  the  markets  at  the  Missouri  river  cities  to  east- 
ern, northern,  and  southern  cities ;  and  that  a  similar  depreciation  of  the 
values  of  terminal  and  elevator  property  and  business  and  like  diversion 
of  grain  and  the  traffic  therein  from  established  grain  markets  in  the 
region  between  the  Allegheny  Mountains  and  the  Missouri  river  will  be 
effected  if  the  prohibitive  order  of  the  commission  is  put  into  operation 
tliroughout  the  nation,  and  they  ask  that  the  prayer  of  the  complain- 
ants in  the  Diffenbaugh  Case  be  granted. 

The  demurrer  to  the  bill  of  Diffenbaugh  and  his  associates  presents 
two  objections:  That  the  complainants  were  not  parties  to  the  pro- 
ceeding before  the  commission  upon  which  the  order  challenged  is 
based;  and  that  there  is  no  equity  in  the  bill.  But  this  is  a  contro- 
versy between  competitors  in  transportation  and  in  trade,  between  the 
Traffic  Bureau  of  Sti  Louis  and  the  owners  of  the  lines  of  railroad 
which  extend  from  the  grain  fields  of  Kansas  and  Nebraska  through 
the  Missouri  river  cities  upon  one  side,  and  the  Boards  of  Trade,  the 
owners  of  elevators  and  dealers  of  grain  in  the  Missouri  river  cities 
and  the  railroad  companies  whose  termini  are  at  those  cities  on  the 
other.  The  former  are  interested  in  opposition  to  the  transfer  of  grain 
at  those  cities  and  to  any  allowance  therefor ;  the  latter  are  interested 
to  promote  the  transfer  of  grain  in  those  cities  and  to  secure  an  allow- 
ance therefor.    One  of  the  parties  opposed  to  this  transfer,  upon  notice 
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to  other  parties  who  are  equally  opposed  to  it,  and  without  any  notice 
to  any  party  in  favor  of  it,  has  procured  this  final  order  of  the  commis- 
sion, which  prohibits  the  railroad  companies  from  making  any  allow- 
ance for  the  elevation,  necessarily  deteriorates  the  value  of  the  prop- 
erty, diminishes  the  volume  and  the  profit  of  the  business,  strikes  down 
profitable  contracts,  and  destroys  the  right  of  parties  in  favor  of  the 
transfer  to  make  such  contracts.  These  parties  have  no  remedy  at  law. 
Are  they  deprived  of  the  right  to  equitable  relief  because  those  opposed 
to  them  did  not  cause  them  to  be  made  parties  to  the  proceeding  or  to 
be  notified  of  the  hearing  before  the  commission  upon  which  this  order 
is  found^?  If  so,  parties  may  easily  deprive  those  injuriously  affect- 
ed by  such  orders  of  all  relief  by  making,  as  in  this  case,  those  having 
a  like  interest  parties  to  th.*  proceeding  and  excluding  those  who  are 
interested  in  opposition  to  tiieir  interest.  In  such  a  case  none  of  the 
parties  to  the  proceeding  may  successfully  maintain  a  suit  to  challenge 
the  order,  because  none  of  their  interests  are  irreparably  or  at  all  in- 
jured, and,  if  those  whose  interests  are  injuriously  affected  may  not 
assail  it,  the  order  is  impregnable. 

This  cannot  be  the  true  rule  of  right  or  of  practice.  A  careful  search 
of  the  interstate  commerce  act  discloses  no  limitation  of  the  parties  who 
may  maintain  suits  to  enjoin,  set  aside,  annul,  or  suspend  an  order  of 
the  commission  to  those  who  were  parties  to  the  proceeding  before  it 
upon  which  the  order  was  based.  The  proceeding  in  the  court  is  not 
an  appeal ;  it  is  a  plenary  suit  in  equity.  "The  jurisdiction  to  hear  and 
determine  such  suits"  is  vested  in  the  Circuit  Courts.  Section  16,  as 
amended  (34  Stat  592  [U.  S.  Comp.  St.  Supp.  1909,  p.  1162]).  The 
determination  of  the  question  what  parties  may  maintain  such  suits  is 
left  by  the  interstate  commerce  act  to  the  general  rules  and  .practice  in 
equity,  and  under  them  any  party  whose  rights  ot  property  are  in 
danger  of  irreparable  injury  from  an  unauthorized  order  of  the  com- 
mission may  appeal  to  a  federal  court  of  equity  for  relief.  Such  an 
order,  issued  without  notice  to  the  parties  injuriously  affected  and  with- 
out opportunity  -to  them  to  present  meritorious  defenses,  is  not  more 
conclusive  than  a  judgment  of  a  court,  and  Chief  Justice  Marshall  de- 
clared in  Marine  Insurance  Company  v.  Hodgson,  7  Cranch  332,  336, 
3  L.  Ed.  362,  that: 

"Any  fact  which  clearly  proves  it  ta  be  against  conscience  to  execute  a  Judg- 
ment, and  of  which  the  injured  party  could  not  have  availed  himself  in  a 
court  of  law,  and  of  which  he  might  have  availed  himself  at  law,  but  was 
"prevented  by  fraud  or  accident,  unmixed  with  any  fault  or  negligence  in  him- 
self or  his  agents,  will  justify  an  application  to  a  court  of  chancery."  Hen- 
drickson  v.  Hinckley,  17  How.  443,  444,  15  L.  Ed.  123 ;  Hungerford  v.  Siger- 
son,  20  How.  156,  161.  15  L.  Ed.  869;  Gaines  v.  Fuentes,  92  U.  S.  10,  22,  23 
L.  Ed.  524 ;  Barrow  v.  Hunton,  99  U.  S.  80,  85,  25  L.  Ed.  407 ;  Johnson  v.  Wa- 
ters, 111  U.  S.  640,  667,  4  Sup.  Ct.  619,  28  I/.  Bd.  547 ;  Arrowsmith  v.  Gleason, 
129  U.  S.  86,  97,  98,  9  Sup.  St.  237,  32  L.  Bd.  630;  Marshall  v.  Holmes,  141 
U.  S.  589.  596,  12  Sup.  Ct  62,  35  L.  Ed.  870;  National  Surety  Ck)mpany  v. 
State  Bank,  120  Fed.  593,  598,  56  C.  C  A.  657,  662,  61  D.  R.  A.  394. 

The  complainants  in  the  Diffenbaugh  Case  are  entitled  to  challenge 
the  order  of  the  commission  in  this  court.    The  allegations  in  their  bill 
that  this  order  was  beyond  the  power  of  the  commission  and  will  irrep- 
arably injure  their  property  and  their  business  present  good  ground 
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for  equitable  relief,  and  the  demurrer  of  the  commission  must  be  over- 
ruled. For  the  same  reasons,  the  petitions  of  the  railroad  companies 
that  seek  to  intervene  present  substantial  equities  and  their  motion  for 
leave  to  file  them  and  to  become  parties  to  this  suit  must  be  granted. 

The  Interstate  Commerce  Commission  is  an  administrative  tribunal, 
and  the  wisdom  and  expediency  of  the  lawful  exercise  of  the  discretion 
delegated  to  it  under  the  Constitution  and  the  statutes  is  not  reviewable 
by  the  courts.  But  the  power  is  vested  in  and  the  duty  is  imposed  upon 
the  Circuit  Courts  to  relieve  from  orders  of  the  commission  which  de- 
prive complainants  of  thew*  property  without  due  process  of  law  or  take 
it  without  just  compensation  in  violation  of  the  fifth  amendment  to  the 
Constitution,  from  orders  which  are  beyond  the  limits  of  the  power 
delegated  by  the  acts  of  Congress  to  the  commission  and  from  orders 
which,  though  in  form  within  its  delegated  power,  evidence  so  unrea- 
sonable an  exercise  of  it  that  they  are  in  substance  beyond  it.  Inter- 
state Commerce  Commission  v.   Illinois  Central  Railroad  Company 

(Jan.  10,  1910)  215  U.  S.  452,  30  Sup.  Ct  155,  64  L.  Ed. ;   Inter- 

state  Commerce  Commission  v.  Stickney  (Nov.  29,  1909)  215  U.  S.  98, 

30  Sup.  Ct.  66,  54  L.  Ed. ;  s.  c.  (C.  C.)  164  Fed.  638,  644;  Missouri, 

Kansas  &  Texas  Ry.  Co.  v.  Commission  (C.  C.)  164  Fed.  645,  648. 

Laying  aside  the  question  of  the  constitutionality  of  the  orders  chal- 
lenged in  these  cases,  let  us  consider  this  question :  Has  the  commis- 
sion been  empowered  to  prohibit  allowances  and  payments  of  compen- 
sation for  the  transfer  by  elevators  of  grain  in  transit?  The  statutes 
imder  which  the  commission  acts  require  the  rates  for  transportation, 
and  hence  for  the  elevation  of  grain  in  transit,  to  be  just  and  reason- 
able. Elevation  is  a  part  of  transportation  which  the  law  requires  the 
carriers  to' provide,  and  for  which  it  authorizes  them  to  pay  others  rea- 
sonable compensation.  The  three-fourths  of  a  cent  per  100  pounds 
which  the  carriers  now  pay  for  this  service  at  the  Missouri  river  cities 
is  a  just  and  reasonable  compensation  for  it.  Whence  comes  the  power 
of  the  commission  to  forbid  this  payment?  From  the  facts,  says  the 
commission,  that  those  who  receive  this  compensation  generally  own 
the  g^ain  which  they  transfer  and  the  elevators  by  means  of  which  they 
transfer  it,  that  they  derive  pecuniary  advantages  which  those  who  da 
not  own  the  elevators  and  also  the  grain  transferred  do  not  secure  by 
treating,  that  is,  by  cleaning,  clipping,  mixing,  and  grading  the  grain  aa 
it  passes  through  the  elevators,  thereby  enhancing  its  value,  and  that 
there  is  danger  that  they  may  use  the  practice  of  allowing  this  compen* 
sation  to  violate  the  acts  of  Congress,  to  secure  rebates  and  effect  un- 
just discrimination.  That  although  other  considerations  are  mentioned 
m  the  opinions  of  some  members  of  the  commission,  the  facts  above 
stated  are  the  only  ones  upon  which  the  commission  relied  to  sustain 
their  authority  to  make  the  orders  in  question,  let  its  opinion  upon  the 
motion  for  another  hearing  (14  Interst.  Com.  R.  510),  and  the  order  in 
the  case  of  the  Union  Pacific  Company  which  permits  it  to  make  this 
allowance  to  Peavey  &  Co.  on  condition  that  the  latter  separates  its  ele* 
vation  or  transfer  in  transit  from  its  treatment  of  the  grain,  witness. 

But  the  legal  presumption  is  that  parties  will  obey  the  law  and  dis« 
charge  their  duties.     Reasonable  compensation  for  transfer  services 
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may  not  be  denied  lawfully  because  there  is  a  possibility  that  those  who 
,  receive  it  may  at  some  future  time  violate  the  law  and  secure  rebates 
or  effect  discrimination.  There  is  no  more  power  in  the  commission  to 
forbid  carriers  from  paying  or  allowing  for  the  elevation  and  transfer 
of  grain  in  transit  reasonable  compensation  because  there  is  a  possibil- 
ity that  a  future  violation  of  the  law  may  arise  out  of  such  an  allowance 
than  there  is  to  prohibit  carriers  from  charging  and  receiving  reason- 
able rates  for  transportation  of  all  property,  because  there  would  be 
less  danger  of  future  rebates  and  discriminations  if  they  were  com- 
pelled to  conduct  transportation  without  compensation. 

The  treatment  pf  the  grain  in  the  elevators,  the  cleaning,  clipping, 
mixing,  inspecting,  and  grading  of  it,  is  a  trade  service ;  it  is  no  part 
of  transportation  and  is  not  a  transportation  service.  No  power  has 
ever  been  granted  to  the  Interstate  Commerce  Commission  to  regulate, 
to  prohibit,  to  separate  by  miles  from  the  service  of  elevation  and  trans- 
fer in  transit  or  from  any  other  transportation  service,  or  to  interfere 
with  this  trade  service.  The  advantages  derived  from  it  are  of  the 
same  nature  as  those  which  the  owners  of  mills  enjoy  who  manufac- 
ture into  flour  in  transit  the  wheat  which  they  own  and  ship,  who  saw 
into  lumber  in  transit  the  logs  which  they  own  and  ship,  and  who  dress 
in  transit  the  rough  lumber  which  they  own  and  ship.  They  are  of 
the  same  nature  as  those  which  the  owners  and  shippers  of  cotton  who 
practically  own  the  compresses  derive  from  compressing  the  cotton  in 
transit,  and  yet  in  all  these  cases  the  carriers  maintain,  and  the  com- 
mission sustains,  the  same  rates  of  transportation  for  the  shippers  who 
own  the  mills,  the  compresses,  and  the  articles  tra»nsported  and  the  ship- 
pers who  own  none  of  these  facilities  of  trade  and  derive  none  of  the 
advantages  thereof.  See  the  authorities  cited  at  the  opening  of  this 
opinion.  They  are  of  the  same  nature  as  those  which  the  owners  of 
cars  leased  to  a  railroad  company  who  are  shippers  of  the  articles  trans- 
ported therein  may  derive  from  that  ownership.  Consolidated  For- 
warding Co.  V.  Southern  Railway  Company,  9  Interst.  Com.  R.  182, 
206e. 

It  is  no  part  of  the  duty,  nor  is  it  within  the  power,  of  the  commis- 
sion to  see  that  all  shippers  of  like  commodities  derive  the  same  meas- 
ure of  profit  from  their  trade  in  and  treatment  of  the  articles  which 
they  ship,  to  see  that  a  shipper  who  owns  a  warehouse,  an  industrial 
track,  and  private  cars  derives  no  greater  profit  from  dealing  in  the 
groceries  or  other  articles  he  ships  than  a  shipper  who  has  none  of 
these  facilities,  to  see  that  a  shipper  of  coal  who  owns  a  tipple  from 
which  he  loads  it  gains  no  greater  profit  from  the  handling  of  his  coal 
than  one  who  loads  it  from  a  wagon.  Harp  v.  Choctaw,  Oklahoma  & 
Gulf  R.  Co.,  125  Fed.  445,  61  C.  C.  A.  405.  Pecuniary  advantages  de- 
rived by  shippers  from  the  ownership  or  use  of  such  facilities  of  trade 
are  attributable  to  that  ownership,  and  not  to  the  transportation  of  the 
articles  shipped,  and  the  consideration  and  regulation  of  these  advan- 
tages are  without  the  scope  of  the  commission's  power. 

The  truth  is  that  trade  advantages  of  this  nature  do  not  condition  the 
questions  of  reasonableness  of  rates,  of  rebates,  or  of  discrimination. 
The  shipper  who  owns  warehouses,  tipples,  spur  tracks,  cars,  mills, 
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and  by  their  use  derives  greater  profit  from  the  dealing  in  the  articles 
which  he  ships  over  a  railroad,  is  entitled  to  the  same  rate  of  charge  for, 
transportation  and  the  same  reasonable  compensation  for  transporta- 
tion services  which  he  renders  that  the  shipper  who  owns  less  or  no 
such  trade  facilities  and  derives  less  profit  is  entitled  to.  The  reason- 
ableness of  and  the  discrimination  by  the  charge  and  the  compensation 
is  conditioned  by  the  reasonable  value  of  the  service,  not  by  the  gain 
or  the  loss  which  the  shipper  derives  from  the  use  of  the  trading  facile 
ities  he  owns  in  the  handling  of  the  articles  transported.  The  pecuniary 
advantages  that  result  to  the  owners  of  elevators,  who  are  also  shippers 
of  the  grain,  from  its  treatment  in  their  elevators,  are  derived,  not  from 
the  transportation  of  the  grain  nor  from  its  elevation  or  transfer  in 
transit  through  their  elevators,  but  from  their  ownership  or  their  oper- 
ative control  of  the  elevators,  and  their  use  of  them  in  the  conduct  of 
their  trade.  They  are  therefore  ultra  vires  the  commission  and  imma- 
terial to  the  issues  whether  or  not  the  compensation  or  allowance  to  the 
owners  of  elevators  who  are  also  shippers  is  reasonable,  unjustly  dis- 
criminatory, or  violative  of  the  prohibition  against  rebates,  and  when 
these  advantages  are  laid  aside  this  compensation  or  allowance  is 
neither. 

That  the  commission  is  without  power  to  prohibit  carriers  from  pay- 
ing or  allowing  to  the  owners  of  elevators  reasonable  compensation  for 
elevating  grain  in  transit  which  they  own  and  ship  is  demonstrated  by 
the  course  of  decision  and  legislation  that  is  crystallized  in  the  amended 
interstate  commerce  act.  Prior  to  1906,  that  act  contained  no  declara- 
tion that  elevation  or  transfer  in  transit  was  a  part  of  transportation, 
or  that  compensation  might  be  charged  or  allowed  therefor.  After  the 
commission  had  decided,  in  1904,  that  the  allowance  by  the  Union  Pa- 
cific Company  of  1^4  cents  per  100  pounds  to  Peavey  &  Co.  for  the 
elevation  of  the  grain  in  transit,  the  larger  portion  of  which  Peavey  & 
Co.  owned  and  shipped,  in  the  year  1905,  the  commission  made  this 
report  and  recommendation  to  Congress : 

"Terminal  roads,  elevator  charges  and  pfrivate  cars. 

"Tbere  is  an  important  class  of  cases  in  which  the  owner  of'  the  property 
performs  a  part  of  the  transportation  service,  where  the  carrier,  by  paying 
such  owner  an  extravagant  sum  for  the  service  rendered,  thereby  prefers  him 
to  other  shippers  of  like  property.  This  may  happen  in  any  case  where  the 
shipper  is  the  owner  of  any  of  the  facilities  of  transportation  or  performs  any 
part  of  the  transfer  service.  Such  performance  may  take  the  form  of  an 
excessive  division  to  a  terminal  road  owned  by  the  shipper,  the  payment  of 
an  excessive  elevator  charge  to  the  owner  of  the  grain;  the  payment  of  an 
excessive  mileage  upon  the  private  car  which  conveys  the  property  of  the 
owner  of  the  car.  Our  investigations  leave  no  room  for  doubt  that  all  these 
methoda  are  at  the  present  time  more  or  less  resorted  to  for  the  purpose  or 
with  the^  effect  of  preferring  one  shipper  to  another.  It  has  been  suggested 
that  the* Congress  should  prohibit  railways  from  employing  any  agency  or 
using  any  facility  in  the  transportation  of  property  which  Is  furnished  by  the 
owner  of  the  property.  We  hesitate  to  recommend  at  this  time  so  drastic  a 
measure  as  that.  Assuming  that  such  a  law  would  be  a  constitutional  exer- 
cise of  authority,  it  would  seriously  interfere  with  property  rights  which  have 
grown  up  under  the  present  system.  Moreover,  there  are  many  Instances  In 
which  the  services  can  be  rendered  or  the  facility  furnished  more  advanta- 
geously both  to  shipper  and  railway  and  without  injury  to  the  public,  if  pro- 
vided by  the  shipper  itself.     We  do  think,  however,  that  the  commission 


Digitized  by  V:iOOQIC 


p.  H.  PEAVST  *  CO.  V.  UNION  PAO.  B.  CO.  421 

.  fboold  be  empowered  in  a  case  of  tbis  kind,  to  determine  whether  the  allow- 
ance to  the  property  owner  is  Just  and  reasonable  compensation  for  the  serv- 
ice roidered  and  to  fix  a  limit  which  shall  not  be  exceeded  in  the  payment 
made  therefor.  Snch  a  remedy  would  not  be  altogether  adequate,  and  ^ny 
remedy  is  extremely  difficult  of  application,  but  nothing  better  appears  to  be 
availabla" 

Thereupon  the  Congress  amended  section  1  of  the  act  so  that  it  pro- 
vides that  transportation  shall  include  "all  services  in  connection  with 
the  receipt,  delivery,  elevation  and  transfer  in  transit,  ventilation,  re- 
frigeration, icing,  storing  and  handling  of  property  transported;  and 
it  shall  be  the  duty  of  every  carrier  subject  to  the  provisions  of  this  act, 
to  provide  and  furnish  such  transportation  upon  reasonable  request 
therefor.'*  34  Stat.  684.  Section  6,  so  that  it  provides  that  the  sched- 
ules of  rates  required  of  the  carriers  shall  "state  separately  all  terminal 
charges,  storage  charges,  icing  charges  and  all  other  charges  which 
the  commission  may  require,  all  privileges  or  facilities  granted  or  al^ 
lowed.*'    34  Stat.  686.    And  section  15,  so  that  it  provides : 

"If  the  owner  of  property  transported  under  this  act  directly  or  indirectly 
renders  any  service  connected  with  such  transportation,  or  furnishes  any  in- 
Btmmentality  used  therein,  the  charge  and  allowance  therefor  shall  be  no 
more  than  is  Just  and  reasonable,  and  the  commission  may,  after  hearing  on 
a  complaint,  determine  what  is  a  reasonable  charge  as  the  maximum  to  be 
paid  by  the  carrier  or  carriers  for  the  service  so  rendered  or  for  the  use  of 
the  instrumentality  so  furnished,  and  fix  the  same  by  appropriate  order, 
which  order  sliall  have  the  same  force  and  effect  and  be  enforced  in  like  man- 
ner as  the  orders  above  provided  for  in  this  section."    34  Stat  590. 

The  contract  of  the  Union  Pacific  Company  with  Peavey  &  Co.,  the 
decision  of  the  commission  thereon  in  1904,  and  the  report  of  the  com- 
mission in  1905,  had  informed  the  Congress,  and  when  these  amend- 
ments were  enacted  the  members  of  Congress  were  aware,  of  the  trade 
advantages  which  naturally  and  necessarily  resulted  to  a  shipper  from 
the  ownership  of  cars,  elevators,  industrial  tracks,  compresses,  and 
other  facilities  by  which  he  transports  his  own  property  for  a  carrier 
and  the  danger  of  discrimination  and  of  rebates  from  an  "excessive 
division  to  a  terminal  road  owned  by  a  shipper,  the  payment  of  an  ex- 
cessive elevator  charge  to  the  owner  of  the  grain  and  the  pa)mient  of 
an  excessive  mileage  upon  the  private  car  which  conveys  the  property 
of  the  owner  of  the  car" ;  and  in  the  light  of  all  this  knowledge  it  pre- 
scribed the  remedy  and  fixed  its  limit.  It  is  that  the  charge  and  allow- 
ance to  the  owner  of  the  elevator,  who  is  also  the  shipper  of  the  grain, 
shall  be  no  more  than  is  just  and  reasonable,  and  the  limit  of  the 
power  of  the  commission  is  to  determine  what  is  a  reasonable  charge 
as  the  maximum  to  be  paid  by  the  carrier  for  the  service.  Counsel  ar- 
gue that  this  view  ignores  the  power  vested  in  the  commission  to  pre- 
vent rebates  under  section  2,  and  to  repress  regulations  and  practices  of 
carriers  that  are  unjustly  discriminatory  or  unduly  preferential  under 
section  3  and  section  15  of  the  amended  act.  But  the  permission  grant- 
ed by  the  amendment  of  1906,  to  continue  the  known  regulation  and 
practice  of  allowing  reasonable  compensation  for  elevation  and  trans- 
fer in  transit  to  shippers  who  were  also  the  owners  of  elevators,  and 
the  clear  limitation  in  that  amendment  of  the  power  of  the  commission 
to  the  determination  of  the  reasonableness  of  the  allowances  thus  made. 
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was,  in  view  of  the  knowledge  of  the  Congress  and  of  the  common 
knowledge  of  the  pecuniary  advantages  derived  by  such  shippers  from 
this  practice,  a  conclusive  legislative  determination  that,  when  the  al- 
lowances were  reasonable,  neither  the  fact  that  the  shipper  of  the  grain 
was  the  owner  of  the  elevator,  nor  the  fact  that  he  enhanced  the  value 
of  his  grain  by  treating  it  during  the  elevation  and  transfer  in  transit, 
constituted  a  rebate,  an  unjust  discrimination,  an  undue  preference,  or 
a  repressible  danger  of  either.  It  was  not  only  a  clear  withholding 
from  the  commission  of  the  power,  but  an  implied  and  effective  pro- 
hibitioa  of  the  commission,  to  forbid  the  allowance  to  such  shippers 
and  owners  of  reasonable  compensation  for  the  elevation  and  transfer 
in  transit  of  their  grain  through  their  elevators. 

Again,  the  allowance  here  in  question  was  not  a  rebate  because  it  was 
not  a  concession  from  the  published  schedules,  but  an  allowance  in 
accordance  with  them.  If  it  had  been  discriminatory,  it  would  have 
been  because  the  entire  rate  of  transportation  charged  by  the  carrier 
after  this  allowance  was  deducted  would  have  been  unduly  preferential. 
But  the  allowance  was  only  reasonable  compensation  for  the  service 
rendered,  and  the  lawful  remedy,  if  such  discrimination  existed,  could 
not  have  been  to  deprive  the  owner  of  the  elevator  of  such  compensa- 
tion for  the  service  of  transportation  it  was  rendering  and  thereby  of  a 
beneficial  use  and  of  a  portion  of  the  value  of  its  elevator.  In  Interstate 
Commerce  Commission  v.  Stickney  (Circuit  Court,  November  29,  1909) 
164  Fed.  638,  643,  644,  the  Supreme  Court  affirmed  an  injunction 
against  an  order  of  the  commission  which  reduced  a  reasonable  termi- 
nal charge  of  $2  per  car  to  $1  per  car  on  the  ground  that  the  rate  of 
the  carrier  plus  the  terminal  charge  was  in  its  opinion  unreasonably 
high,  and  held  that  the  commission's  remedy  was  to  reduce  the  car- 
rier's rate,  and  that  it  was  beyond  its  power  to  reduce  the  terminal 
charge  below  reasonable  compensation  for  the  service.  By  the  same 
mark  it  was  beyond  the  power  of  the  commission  to  prohibit  the  allow- 
ance or  payment  to  the  owners  and  operators  of  elevators  of  reasonable 
compensation  for  elevation  because  the  carriers'  rate,  together  with 
that  payment  or  allowance,  was  discriminatory.  The  result  is  that  the 
orders  in  these  cases  were  beyond  the  power  of  the  commission,  and 
that  they  cannot  be  sustained. 

Counsel  have  presented  arguments  upon  which  the  orders  of  the 
commission  and  its  announcement  that  the  principle  upon  which  they 
are  founded  will  result  in  universal  prohibition  of  payment  to  owners 
and  operators  of  elevators  throughout  the  land  of  any  compensation 
for  elevation  obviously  do  not  rest.  But  these  arguments  have  also 
been  carefully  considered. 

It  is  said  that  the  grain  upon  which  the  allowance  is  made  is  not  ele- 
vated or  transferred  in  transit  because  it  is  shipped  from  points  of  ori- 
gin in  Kansas  and  Nebraska  to  the  Missouri  river  upon  local  rates  and 
local  waybills.  But  a  proportional  rate  is  the  balance  of  a  through 
rate.  There  are  proportional  rates  from  the  Missouri  river  to  the  Mis- 
sissippi river  and  to  points  east,  north,  and  south  which  are  less  than 
the  local  rates  between  those  points,  and  this  grain  which  comes  from 
points  west  of  the  Missouri  river  takes,  not  the  local,  but  tJiese  pro- 
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portional,  rates  east  of  the  river  upon  the  certificates  or  expense  bills 
of  the  companies  west  of  the  river  which  show  whence  it  came.  ,  Nine- 
ty per  cent,  of  the  grain  which  comes  to  the  Missouri  river  points 
passes  through  them  to  points  east,  north,  and  south.  The  schedules 
of  the  carriers  and  their  practice  limit  this  elevator  allowance  or  pay- 
ment to  grain  coming  into  the  elevators  from  the  west  which  is  actu- 
ally loaded  out  into  cars  sent  north,  south,  or  east,  and  this  service  of 
unloading  grain  out  of  cars  which  have  brought  it  from  the  west  and 
loading  it  into  cars  which  carry  it  to  points  east,  north,  and  south  is 
"elevation"  and  "transfer  in  transit"  within  the  meaning  of  the  amend- 
ed interstate  commerce  act. 

The  rate  of  transportation  from  points  west  of  the  Missouri  river 
through  the  cities  upon  that  river  to  St.  Louis  and  other  eastern  points 
is  the  same  to  all  shippers.  All  shippers  are  offered  the  option  of  send- 
ing their  grain  through  these  cities  with  or  without  elevation  for  the 
same  price.  The  railroad  company  pays  out  of  the  amount  it  receives 
from  this  uniform  rate  three-fourths  of  a  cent  per  100  pounds  to  the 
elevator  men  at  the  river  for  the  elevation  of  that  part  of  the  trans- 
ported grain  which  is  elevated  in  transit  there  in  consideration  of  a 
prompt  return  and  full  use  of  its  cars.  It  is  insisted  that  this  consti- 
tutes a  rebate  and  an  unjust  discrimination  because  the  net  amount  re- 
tained by  the  carrier  is  three- fourths  of  a  cent  less  on  grain  elevated 
than  on  that  which  is  not  elevated,  and  because  the  shipper  who  elevates 
his  grain  receives  a  service  that  he  who  does  not  elevate  it  fails  to  ob- 
tain. But  this  is  not  a  rebate  because  there  is  no  concession  from  the 
published  rate  here,  but  an  allowance  in  accordance  with  that  rate  (sec- 
tion 2),  and  because  the  same  service  of  elevation  is  offered  to  all  ship- 
pers at  the  same  price,  and  they  are  all  able  to  accept  it,  and  there  is 
neither  rebate  nor  unjust  discrimination  where  such  an  offer  is  made, 
although  some  accept  and  others  reject  its  advantages.  Nicholson  v. 
Great  Western  Railway  Company,  1  Nev.  &  McN.  121,  125,  149. 

Much  is  said  in  argument  of  discrimination  and  preference.  While 
genera]  expressions  may  be  found  in  the  opinions  of  the  courts  to  the 
effect  that  there  must  be  no  difference  in  charges  not  based  on  differ- 
ence in  service  and  that  the  interstate  commerce  act  was  passed  to  se- 
cure equality  of  rates  and  to  destroy  favoritism  (New  York,  New 
Haven  &  Hartford  R.  R.  Co.  v.  Interstate  Commerce  Commission,  200 
U.  S.  361,  26  Sup.  Ct.  272,  60  L-  Ed.  615),  the  legal  effect  of  the  act  is 
that  declared  by  Judge  Jackson,  afterwards  Mr.  Justice  Jackson  of  the 
Supreme  Court,  in  Interstate  Commerce  Commission  v.  Baltimore  & 
Ohio  R.  R.  Co.  (C.  C.)  43  Fed.  37,  in  these  words,  which  have  been 
three  times  affirmed  and  adopted  by  the  Supreme  Court  as  the  true 
interpretation  of  the  law : 

"Subject  to  the  two  leading  prohibitions,  that  their  charges  shall  not  be  un- 
just or  unreasonable,  and  that  they  shall  not  unjustly  discriminate,  so  as  to 
give  undue  preference,  or  dlshdvantage  to  persons  or  traffic  similarly  circum- 
stanced, the  act  to  regulate  commerce  leaves  common  carriers  as  they  were  at 
the  common  law,  free  to  make  special  contracts  looking  to  the  increase  of 
their  business,  to  classify  their  traffic,  to  adjust  and  apportion  their  rates  so 
as  to  meet  the  necessities  of  commerce,  and  generally  to  manage  their  impor- 
tant interests  upon  the  same  principles  which  are  regarded  as  sound,  and 


Digitized  by  V:iOOQIC 


424  176  FEDERAL  REPOBTBO. 

adopted  In  other  trades  and  pursuits/'  Interstate  Commerce  Ck>minis8ion  y. 
Cindnnatl,  New  Orleans  &  Texas  Pacific  Ry.  CJo.,  1G7  U.  S.  479,  493,  17  Sup. 
Ot.  896,  42  L.  Ed.  243 ;  Cincinnati,  New  Orleans  &  Texas  Pacific  Ry.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S.  184,  196,  197,  16  Sup.  Ct.  700,  40 
L.  Ed.  935 ;  Interstate  Commerce  Commission  y.  Baltimore  &  Ohio  R.  R.  Co.t 
145  U.  S.  263,  12  Sup.  Ct  844,  36  L.  Ed.  699;  Interstate  Cbmmerce  Commis- 
sion V.  Alabama  Midland  Ry.  Co.,  168  U.  S.  144,  173,  18  Sup.  CL  45,  42  L.  Ed. 
414. 

The  act  does  not  prohibit  all  preferences  or  advantages^  or  the  pro- 
duction of  all  prejudices  and  disadvantages,  but  only  those  that  are 
undue  and  unreasonable.  Section  3,  24  Stat.  380;  section  16,  as 
amended,  34  Stat.  689. 

It  is  contended  that  the  allowance  of  the  three-fourths  of  a  cent  to 
the  owners  of  terminal  elevators  for  elevation  at  the  river  constitutes 
a  discrimination  against  the  owners  of  elevators  at  St.  Louis  and  points 
east  and  west  of  the  river  to  whom  no  such  allowance  is  made  and 
who  cannot  treat  the  grain  during  this  elevation  in  transit.  But  to  the 
companies  whose  termini  are  at  the  Missouri  river  elevation  in  transit 
there  is  a  commercial  necessity  for  which  they  have  a  right  to  pay  in 
order  that  they  may  secure  their  share  pf  the  transportation  and  the 
full  use  of  their  cars.  For  this  service  they  pay  three-fourths  of  a 
cent  per  100  pounds.  The  owners  of  elevators  at  other  places  cannot 
render  this  service  and  cannot  treat  this  grain  at  these  points ;  but  they 
may  do  both  and  receive  the  compensation  and  benefit  thereof  by  con- 
structing elevators  at  the  termini  of  the  railroads  at  the  Missouri  river 
as  those  have  done  who  do  receive  these  benefits.  The  difference  in 
allowance  and  in  advantage  is  the  just  result  of  a  difference  in  loca- 
tion and  in  the  natural  advantages  of  terminal  elevators  and  cities  upon 
the  Missouri  river,  and  it  constitutes  neither  unjust  discrimination  nor 
undue  prejudice.  The  Union  Pacific  Company  and  the  Chicago  Great 
Western  Company,  which  have  no  railroads  at  St.  Louis,  certainly  can- 
not be  required  to  give  to  the  owners  of  elevators  and  dealers  in  grain 
there  the  same  advantages  which  they  bring  to  those  at  the  termini  of 
their  railroads.  The  Supreme  Court,  after  a  review  of  authorities, 
said: 

"In  slfort,  the  substance  of  all  these  decisions  is  that  railways  are  only 
bound  to  give  the  same  terms  to  all  persons  alike  under  the  same  conditions 
and  circumstances,  and  that  any  fact  which  produces  an  inequality  of  condi- 
tions and  a  change  of  circumstances  juistlfies  an  inequality  of  charge."  Inter- 
state Commerce  Commission  v.  Baltimore  &  Ohio  R.  R.  Co.,  145  U.  S.  263,  283* 
12  Sup.  Ct.  844,  36  L.  Ed.  699;  Harp  v.  Choctaw,  Oklahoma  &  Gulf  E.  Co.  (C. 
C.)  118  Fed.  169,  175;   Id.,  125  Fed.  445,  450,  453,  61  C.  a  A.  405. 

Railroad  companies  carrying  wheat  out  of  St.  Louis  allow  for  eleva- 
tion at  that  city  three-fourths  of  a  cent  per  100  pounds  on  grain  shipped 
out  to  the  south  and  to  the  southeast,  and  one-fourth  of  a  cent  per 
100  pounds  on  grain  shipped  out  to  the  east ;  but  they  allow  and  pay 
nothmg  for  elevation  upon  grain  shipped  into  St  Louis  from  the  west. 
Complaint  is  made  that  the  payment  by  the  carriers  of  three-fourths  of 
a  cent  per  100  pounds  for  elevation  at  Omaha  and  Kansas  City  works 
a  discrimination  between  the  dealer  in  grain  who  owns  an  elevator  at  St. 
Louis  and  the  dealer  who  owns  one  at  Omaha,  in  this,  that  if  the  for- 
mer purchases  grain  west  of  the  Missouri  river,  ships  it  through  Omaha 
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to  his  elevator  at  St.  Louis,  and  then  out  to  some  eastern  point,  it  costs 
him  three-fourths  of  a  cent  per  100  pounds  more  at  that  point  than  it 
would  cost  the  dealer  at  Omaha  who  has  passed  the  grain  through  his 
elevator.  The  answer  is  that  the  two  dealers  are  not  similarly  situ- 
ated: The  Union  Pacific  Company  and  the  Chicago  Great  Western 
Company  neither  reach  St.  Louis  nor  have  their  termini  there.  Their 
need  for  elevation  in  transit  and  their  competition  for  transportation 
which  constitute  a  controlling  factor  at  Omaha  and  Kansas  City  do 
not  exist  at  St  Louis,  and  that  city  is  many  hundred  miles  farther  dis- 
tant from  the  grain  fields.  These  facts  extract  from  this  difference 
every  element  of  unjust  discrimination  or  undue  prejudice.  East  Ten- 
nessee, V.  &  G.  Ry,  Co.  V.  Interstate  Commerce  Commission,  181  U. 
S.  1, 12,  21  Sup.  Ct.  616, 45  L.  Ed.  719 ;  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  R.  Co.,  168  U.  S.  144, 171, 175, 18  Sup.  Ct. 
45,  42  L.  Ed.  414;  Louisville  &  Nashville  R.  R.  Co.  v.  Behlmer,  176 
U.  S.  648,  671,  674,  20  Sup.  Ct.  209,  44  L.  Ed.  309. 

The  allowance  for  elevation  at  the  Missouri  river  points  has  not  been 
made  to  millers  who  own  elevators  and  are  engaged  in  milling  in  transit 
there,  and  it  is  said  that  from  this  fact  arises  a  discrimination  in  favor 
of  millers  at  St,  Louis  who  own  elevators  at  Omaha  or  Kansas  C^ty 
and  pass  their  grain  through  them.  There  is  no  discrimination  here 
in  favor  of  millers  in  St.  Louis  who  have  no  ownership  or  operative 
control  of  an  elevator  at  one  of  the  Missouri  river  cities.  There  is  no 
evidence  that  there  is  any  miller  in  St,  Louis  who  has  such  an  owner- 
ship or  control,  and  this  suggested  discrimination  is  too  theoretical  and 
improbable  to  persuade.  If,  however,  it  exists,  the  remedy  is  to  grant 
reparation  to  the  millers  who  elevate  their  grain  in  transit  in  accordance 
with  the  schedules  of  the  carriers  at  the  Missouri  river  points,  as  the 
commission  has  done  in  the  cases  of  the  operators  of  other  elevators 
there  (Nebraska  Iowa  Grain  Company  v.  Union  Pacific  R.  R.  Co. 
[Jan.  6,  1909]  16  Interst.  Com.  R.  90),  not  to  forbid  all  compensation 
for  elevation  m  transit. 

This  brief  review  of  the  suggestions  of  counsel  in  support  of  the 
action  of  the  commission  discloses  no  rebate,  no  unjust  discrimination, 
no  undue  prejudice — ^nothing  that  may  bring  the  sweeping  orders  be- 
fore us  within  the  delegated  powers  of  that  body.  On  the  other  hand, 
the  enforcement  of  these  orders  cannot  fail  to  cause  g^eat  losses  and 
to  entail  much  discrimination.  It  will  strike  down  the  practice  of  a 
decade  in  reliance  upon  which  elevators  have  been  built,  terminal 
grounds  in  large  cities  have  been  bought  and  equipped,  contracts  have 
been  made,  business  and  markets  have  grown  up,  and  business  relations 
have  been  established.  If  the  carriers  whose  roads  terminate  at  the 
Missouri  river  cities  may  not  pay  for  this  elevation  in  transit,  they 
must  furnish  it  themselves  free,  or  the  producers  and  consumers  whose 
grain  passes  over  their  roads  must  ultimately  bear  the  expense  of  it 
If  they  furnish  it  free,  or  if  they  construct  elevators  and  charge  a  rea- 
sonable ccxnpensation  foi-  it,  the  owners  of  the  terminal  elevators  at 
the  river  must  lose  the  use  which  in  large  part  induced  their  construc- 
tion and  must  lose  a  portion  of  their  value.  If  the  carriers  char^ 
for  it|  producers  and  consumers  of  grain,  which  on  account  of  its  origin 
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must  pass,  or  for  other  reasons  does  pass,  over  their  railroads,  must 
bear  this  charge,  while  those  whose  grain  may  pass  over  the  through 
roads  may  be  free  from  it,  and  this  fact  will  necessarily  have  the  effect 
to  divert  grain  and  the  business  in  it  from  the  Missouri  river  cities  and 
to  diminish  the  value  of  all  investments  therein  in  facilities  for  con- 
ducting it. 

While  these  facts  bear  upon  the  wisdom  and  expediency  of  the 
orders,  they  are  not  unworthy  of  serious  consideration  in  the  deter- 
mination of  the  question  whether  or  not  the  power  of  the  commission 
to  affect  so  radically  the  property  rights  and  interests  of  the  parties 
to  these  suits  really  exists.  The  conclusion  of  the  whole  matter  is 
that  the  sweeping  orders  under  consideration  were  beyond  the  dele- 
gated power  of  the  commission,  and  for  that  reason  they  must  be  an- 
nulled, and  their  enforcement  must  be  enjoined.  Peavey  &  Co,  pray 
for  a  recovery  from  the  Union  Pacific  Company  of  compensation  for 
services  rendered  by  it  between  December  17,  1906,  and  October,  1908, 
when  the  bill  in  its  case  was  filed  in  the  elevation  of  grain  at  Omaha 
and  Kansas  City  at  the  agreed  rate  of  1%  cents  per  100  pounds.  But 
on  April  9,  1907,  the  commission  reduced  the  rate  of  compensation  for 
these  services  to  three-fourths  of  a  cent  per  100  pounds.  12  Interst 
Com.  C.  R.  85,  90.  Reasonable  compensation  for  such  services  includes 
not  only  the  cost  of  the  services  but  reasonable  reward  therefor  in 
addition ;  but  the  evidence  fails  to  convince  that  three- fourths  of  a  cent 
per  100  pounds  then  was  or  now  is  less  than  a  reasonable  compensa- 
tion for  these  services.  Peavey  &  Co.  may  therefore  recover  of  the 
Union  Pacific  Company  for  elevation  services  rendered  prior  to  April 
9,  1907,  at  the  rate  of  1%  cents  per  100  pounds  and  for  such  services 
rendered  since  that  date  at  the  rate  of  three-fourths  of  a  cent  per  100 
pounds. 

Let  decrees  be  entered  in  accordance  with  the  conclusions  announced 
in  this  opinion. 


In  re  SMITH. 
(District  Court,  N.  D.  New  York.    February  1,  1910.) 

1.  Bankbxjptoy  (I  161*) — Preferences— Transfer  of  Property  Within  Four 

Months— Effect  of  Prior  Agreeiosnt. 

Where  a  mortgage  was  executed  by  an  insolvent  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy  against  him  to  secore  an 
existing  debt,  the  fact  that  it  was  made  pursuant  to  a  prior  oral  agree- 
ment will  not  prevent  the  transfer  from  being  held  a  preference. 

[Eld.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  161.*] 

2.  Bankbuptoy  (§  58*) — Acts  of  Bankruptcy— Giving  Preference. 

Where  an  insolvent  after  the  return  of  a  verdict  against  him  In  an 
action  at  law,  but  before  the  entry  of  judgment,  sent  for  a  creditor  and 
executed  a  mortgage  to  him  to  secure  the  debt,  the  preference  thus  giv- 
en to  the  mortgagee  over  the  judgment  creditor  must  be  presumed  to  have 
been  intentional  and  constituted  an  act  of  bankruptcy  under  Bankr.  Act 
July  1,  1898,  c.  541,  §  3a  (2).  30  Stat.  546  (U.  S.  Comp.  St.  1901,  p.  3422). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  58.*] 

•For  other  case*  aee  same  topic  A  9  mumbbr  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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8.  Bahkruptct  (§  315*)— Involuntary  Proceedings— Petitiokino  Creditors. 

A  Judgment  creditor  who  instituted  proceedings  supplementary  to  ex- 
ecution under  Code  Civ.  Proc.  N.  Y.  §  2432  et  seq.,  and  ototalned  an  Injunc- 
tion restraining  the  debtor  from  disposing  of  hie  property,  on  discover- 
ing that  the  debtor  had  given  a  preference  or  transferred  his  property, 
had  the  right  at  Ills  election  to  abandon  such  proceedings  and  file  a  peti- 
tion in  bankruptcy  against  his  debtor  within  four  months,  and  the  fact 
that  by  such  proceedings  he  had  secured  a  lien  did  not  prevent  his  claim 
from  being  provable  in  bankruptcy,  inasmuch  as  an  adjudication  would 
invalidate  hk  lien,  and  place  him  on  an  equality  with  all  other  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  IMg.  |  315.^1 
4.  Bankruptcy  (|  76*) — Involuntary  Proceedinqs— Intervening  Creditors. 

A  creditor  who  files  a  petition  in  bankruptcy  has  the  right  to  ask  other 
creditors  to  intervene  when  such  Intervention  becomes  necessary  to  pre- 
serve the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  ^  76.*] 

In  the  matter  of  Alfred  Smith,  alleged  bankrupt.  Review  of  find- 
ing of  referee  that  petition  should  be  dismissed.  Order  of  adjudica- 
tion. 

Irving  Bacon,  for  petitioning  creditors, 
J.  T.  Gridley,  for  alleged  bankrupt. 

RAY,  District  Judge.  April  12, 1907,  the  petitioner,  John  L.  Alnutt, 
filed  a  petition  in  involuntary  bankruptcy  against  said  Alfred  Smith, 
alleging  that  Smith  owed  debts  in  excess  of  $1,000,  was  insolvent,  and 
neither  a  wage  earner  nor  person  engaged  chiefly  in  farming  or  the 
tillage  of  the  soil ;  also,  that  Smith's  creditors  were  less  than  12  in 
number.  The  petition  also  alleged  that  Alnutt  was  a  creditor  of  said 
Smith  having  a  provable  claim  against  him  ''which  amounts  in  excess 
of  the  value  of  securities  held  by  him  to  over  $500,  and  that  your  peti- 
tioner is  not  entitled  to  priority  of  payment  of  his  said  claim  within 
the  meaning  of  section  64b  of  the  bankruptcy  law  of  1898,  nor  has  your 
petitioner  received  a  preference  within  the  meaning  of  section  60a-b  of 
such  law  as  amended."  The  petition  then  set  forth  that  such  indebted- 
ness consisted  of  a  judgment  for  $1,048.93  entered  and  docketed  in 
Cayuga  county  clerk's  office  February  7,  1907,  transcript  thereof  filed 
in  Tioga  county  February  8,  1907,  and  that  such  judgment  and  interest 
were  wholly  unpaid.  The  petition  then  alleged  as  an  act  of  bankruptcy 
by  Smith  that  February  2,  1907,  he  executed  a  mortgage  of  $2,020  on 
his  real  estate,  and  that  same  was  recorded  in  the  county  where  such 
property  was  located  on  the  same  day,  and  that  same  was  given  to 
secure  the  payment  of  a  note  held  by  one  Charles  F.  Gridley  and  ac- 
crued interest  thereon,  and  that  such  mortgage  was  given  with  intent 
to  prefer  such  creditor  over  his  other  creditors ;  that  on  the  same  day 
said  Smith  committed  an  act  of  bankruptcy  by  transferring  and  convey- 
ing to  his  wife,  Adelaide  M.  Smith,  by  warranty  deed  of  that  date  and 
duly  recorded,  all  his  interest  in  his  real  estate,  describing  it,  with  intent 
to  hinder,  delay,  or  defraud  his  creditors  or  some  of  them.  To  this 
petition  Smith  interposed  an  answer,  not  denying  the  giving  of  the 
mortgage  and  deed,  or  insolvency  at  the  time  or  at  the  time  the  petition 
was. filed,  but  denying  that  such  transfers  were  made  with  intent  to 
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binder,  delay,  or  defraud  his  creditors,  or  any  of  them,  or  with  intent  to 
prefer  one  creditor  over  anjr  other,  and  also  alleging  that  Alnutt  was 
a  preferred  creditor  and  entitled  to  priority  of  payment ;  that  he  was 
a  judgment  creditor  having  a  judgment  of  record  for  the  amount  of 
his  claim ;  and  that  he  had  more  than  12  creditors. 

A  replication  to  the  answer  was  duly  filed,  and,  as  the  creditors  were 
more  than  12  in  number,  Henry  A.  Hompe  and  George  Sweeting  inter- 
vened as  petitioning  creditors,  alleging^  themselves  to  be  such,  and  filed 
an  intervening  petition.  In  giving  his  list  of  creditors  Sniith  did  not 
name  either  Hompe  or  Sweeting.  He  did  name  Alnutt.  The  referee 
to  whom  this  matter  was  duly  referred  has  found  (1)  that  the  creditors 
of  Smith  are  more  than  12  in  number,  of  which  there  is  no  question ; 
(2)  that  Sweeting  is  not  the  owner  of  a  claim  against  Smith  provable 
in  bankruptcy  and  that  his  claim  is  not  valid;  (3)  that  the  claim  of 
Hompe,  a  judgment  of  $14.35  against  Smith,  was  assigned  to  Hompe 
by  Alnutt  for  the  purpose  of  maWng  him  a  creditor  of  Smith,  and  thus 
securing  three  creditors  as  petitioners  in  this  proceeding ;  (4)  that  the 
claim  of  Alnutt,  the  original  sole  petitioner,  consisted  of  a  judgment 
unpaid,  and  that  a  proceeding  supplementary  to  execution  had  been 
commenced  and  the  usual  injunction  in  such  a  proceeding  obtained,  and 
therefore  is  entitled  to  priority  of  payment  and  has  and  had,  when  the 
petition  was  filed,  a  specific  lien,  and  cannot,  therefore,  be  a  petitioner 
herein ;  (5)  that  the  mortgage  referred  to  was  not  given  with  intent 
to  prefer  Gridley,  the  mortgagee,  and  is  valid ;  and  (6)  that  Smith's 
wife  paid  a  full  and  fair  present  consideration  for  the  real  estate  con- 
veyed to  her,  and  that  same  is  valid.  He  makes  no  finding  in  the  ques- 
tion of  fraudulent  intent,  etc.,  as  to  the  deed. 

Alnutt,  the  petitioner,  had  sued  Smith  on  a  just  claim,  which  Smith 
defended,  and  February  1,  1907,  the  action  was  tried  and  a  verdict 
rendered  in  favor  of  Alnutt  against  Smith,  and  judgment  was  entered 
thereon  February  7,  1907.  On  the  evening  of  the  same  day,  February 
1st,  Smith  proposed  to  his  wife,  who  was  present  at  the  trial,  to  sell 
his  interest  in  all  his  real  estate  to  her  for  $100,  or  she  offered  that  on 
his  proposal  to  sell  to  her,  and  Smith  accepted,  and  there  is  no  evidence 
that  she  did  not  pay  the  money.  It  is  perfectly  apparent  that  this  was 
done  for  the  purpose  of  hindering,  delaying,  and  defrauding  creditors, 
or  Alnutt  at  all  events.  No  sane  man  can  doubt  that  fact.  On  the 
same  day,  or  the  next,  February  2,  1907,  Gridley,  who  then  held  and 
who  for  some  time  had  held  Smith's  note  for  about  $2,020,  principal 
and  interest,  was  sent  for,  and  the  mortgage  referred  to  was  given.  It 
is  contended  that  this  was  done  in  execution  of  a  prior  oral  agreement 
to  give  a  mortgage,  but  the  facts  remain  that  there  was  no  agreement 
to  execute  it  at  that  particular  time  or  immediately  after  the  rendering 
of  the  verdict  in  the  suit  referred  to.  It  is  obvious  that  the  giving  of 
the  mortgage  at  that  time  was  for  the  purpose  of  giving  and  securing 
to  Gridley  a  preference  over  Alnutt,  a  lien  in  advance  of  the  judgment 
to  be  entered,  and  that  this  was  the  intent  and  purpose  of  Smith.  In- 
telligent and  sane  men  are  presumed  to  intend  the  well-known  and  ob- 
vious consequences  of  their  own  voluntary  acts,  and  it  cannot  be  ra- 
tionally concluded  that  in  sending  for  Gridley  and  executing  that  mort- 
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gage  the  day  after  the  verdict  referred  to  was  rendered  and  which 
verdict  was  to  be  followed  by  a  judgment  and  a  lien  on  the  real  estate, 
Smith,  well  knowing  he  was  insolvent,  did  not  intend  to  prefer  Gridley. 
A  person  has  committed  an  act  of  bankruptcy  who  has  (within  the  time 
fixed  by  the  bankruptcy  act)  "conveyed,  transferred,  concealed,  or  re- 
moved, any  part  of  his  property  with  intent  to  hinder,  delay  or  defraud 
his  creditors  or  any  of  th^m ;  or  (2)  transferred,  while  insolvent,  any 
portion  of  his  property  to  one  or  more  of  his  creditors  with  intent  to 
prefer  such  creditors  over  his  other  creditors."  Section  3,  subds.  1, 
2,  of  act  entitled  "An  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  approved  July  1,  1898"  (Act  July  1, 
1898,  c.  641,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3418]),  as  amended 
February  5,  1903  (chapter  487,  32  Stat.  797),  and  June  15,  1906  (chap- 
ter 3333,  34  Stat.  267  [U.  S.  Comp.  St.  Supp.  1909,  pp.  1308,  1317 J). 
Section  60a  provides  that : 

"A  person  shall  be  deemed  to  have  given  a  preference  If,  being  insolvent,  he 
has,  within  fonr  months  before  the  filing  of  the  petition  and  before  the  adjudi- 
cation ♦  ♦  ♦  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  Judgment  or  transfer  will  be  to  enable  any  one  of  his  cred- 
itors to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such  credit- 
ors of  the  same  class." 

Subdivision  "b"  of  the  same  section  (section  60)  provides  that  such 
preference  may  be  recovered  by  the  trustee  when  the  person  to  be  ben- 
efited thereby  "shall  have  had  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference."  The  intent  of  the  one  receiv- 
ing the  deed  or  mortgage  (transfer  of  property,  subdivision  25,  §  1,  of 
the  act)  is  entirely  immaterial  on  the  question  whether  or  not  an  act 
of  bankruptcy  has  been  committed.  So  a  person  may  transfer  his 
property  for  a  full  and  fair  consideration,  and  receive  that  considera- 
tion, but,  if  it  is  done  with  intent  on  his  part  to  hinder,  delay,  or  de- 
fraud his  creditors,  the  one  making  the  transfer  has  committed  an  act 
of  bankruptcy.  Whether  the  transfer  can  be  set  aside  or  held  to  be 
a  preference  under  sections  3  and  60  referred  to,  as  to  the  grantee  or 
mortgagee,  is  determined  by  other  facts  as  we  have  seen.  So,  if  the 
giving  of  the  mortgage  or  deed  was  within  the  four  months  and  the 
effect  will  be  as  stated  in  section  60,  and  the  one  receiving  it  had  rea- 
sonable cause  to  believe  a  preference  was  intended,  the  fact  that  it  was 
executed  and  delivered  within  the  four  months  in  execution  of  a  prior 
oral  agreement  to  execute  it  does  not  change  the  result  or  prevent  the 
transfer  being  held  a  preference.  In  re  Great  Western  Mfg.  Co.,  152 
Fed.  123,  127,  128,  81  C.  C.  A.  341,  where  the  court  said  : 

"An  agreement  to  mortgage  or  transfer  is  not  a  mortgage  or  a  transfer.  The 
title  remains  in  the  owner  unincumbered  by  the  mortgage  until  the  mortgage 
or  transfer  is  effected.  When  the  agreement  Is  made  before,  and  the  mortgage 
or  transfer  within,  the  four  months,  the  title  stands  unincumbered  by  the  lat« 
ter  at  the  commencement  of  the  four  months,  and  the  proceeds  of  that  title  are 
pledged  under  the  bankruptcy  law  for  the  benefit  of  all  the  creditors  pro  rata. 
Any  subsequent  mortgage  or  transfer  withdraws  that  title  or  a  portion  of  its 
value  from  these  creditors,  and  a  Just  and  fair  interpretation  and  execution  of 
the  act  demands  that  such  a  mortgage  or  transfer  should  be  adjudged  yoid^ble 
if  it  is  otlierwise  so,  and  that  the  mortgagee  or  transferee  should  be  remitted  to 
his  original  agreement  In  this  way  the  property  at  the  commencement  of  the 
four  months  and  its  value  may  be  presenred  for  the  general  creditors,  and  the 
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mortgagee  or  transferee  may  retain  every  lawful  advantage  his  earlier  contract 
confers  upon  him.  Any  other  course  of  decision  opens  a  new  and  enticing  way 
to  secure  preferences,  nullifies  every  provision  of  the  law  to  prevent  them,  and 
invites  fniud  and  perjury.  Hold  that  transfers  within  four  months  in  perform- 
ance of  agreements  to  make  them  before  that  time  do  not  constitute  voidable 
preferences,  and  honest  debtors  would  agree  with  their  favored  creditors  be- 
fore the  four  months  that  they  would  subsequently  secure  them  by  mortgages 
or  transfers  of  their  property,  and  Just  before  the  petitions  in  bankruptcy  were 
filed  they  would  perform  their  agreements.  Dishonest  men  who  made  no  such 
contracts  might  falsely  testify  that  they  had  done  so,  and  tlius  by  fraud  and 
perjury  sustain  preferential  transfers  and  mortgages  made  within  the  four 
months  to  relatives  or  friends.  The  great  body  of  the  creditors  would  be  left 
without  share  in  the  property  of  their  debtor  and  without  remedy,  and  a  law 
conceived  and  enacted  to  secure  a  fair  and  equal  distribution  of  the  property 
of  debtors  among  their  creditors  would  faU  to  accomplish  one  of  its  chief  ob- 
jects. This  court  win  hesitate  long  before  It  approves  a  rule  so  fatal  to  the 
most  salutary  provisions  of  the  bankruptcy  law,  and  our  conclusion  Is:  A  mort- 
gage or  transfer  of  his  proi)erty  by  an  Insolvent  dehtor  within  four  months  of 
the  filing  of  a  petition  In  bankruptcy  against  him,  which  otherwise  constltutee 
a  voidable  preference,  is  not  deprived  of  that  character  or  made  valid  by  the 
fact  that  it  was  executed  In  performance  of  a  contract  to  do  so  made  more  than 
four  months  before  the  filing  of  the  petition.  Wilson  v.  Nelson,  183  U.  S.  191, 
198.  22  Sup.  Ct.  74,  46  Ia  Ed.  147;  In  re  Sheridan  (D.  C.)  98  Fed.  406;  In  re 
Dismal  Swamp  Co.  (D.  C.)  135  Fed.  415,  417,  418;  In  re  Ronk  (D.  C.)  Ill  Fed. 
154;  Pollock  v.  Jones,  124  Fed.  163,  61  C.  O.  A.  555;  Annlston  Iron  &  Supply 
CJo.  V.  Annlston  Rolling  Mill  Co.  (D.  O.)  125  Fed.  974;  Johnston  v.  Huff,  An- 
drews &  Moyler  Co.,  133  Fed.  704,  66  C.  C.  A.  534 ;  In  re  Mandel  (D.  C.)  127 
Fed.  863.  In  Wilson  v.  Nelson,  183  U.  S.  191,  198,  22  Sup.  Ct  74,  46  L.  Ed. 
147,  the  debtor  had  given  an  Irrevocable  power  of  attorney  to  the  creditor  *:o 
confess  Judgment  many  years  before.  Judgment  was  confessed  under  It  within 
the  four  months,  and  the  Supreme  Court  held  It  to  be  a  voidable  preference. 
In  Re  Sfierldan  (D.  C.)  98  Fed.  406.  In  Re  Ronk  (D.  C.)  Ill  Fed.  154,  and  In  Re 
Dismal  Swamp  Co.  (D.  C.)  135  Fed.  415,  417,  418,  mortgages  executed  within 
the  four  months  In  performance  of  agreements  to  give  them  made  more  than  . 
four  months  before  the  filing  of  the  petitions  In  bankruptcy  were  held  to  be 
voidable  preferences,  and  this  view  seems  to  be  sustained  by  the  terms  of  the 
bankruptcy  act,  by  the  more  cogent  reasons,  and  by  the  weight  of  authority." 

It  IS  clear  that  Smith  committed  an  act  of  bankruptcy  within  the 
four-month  period.  The  referee  went  beyond  his  power  when  he  de- 
cided that  the  deed  and  mortgage  were  both  valid.  The  question  was : 
Had  Smith  committed  an  act  of  bankruptcy? 

The  question  remains,  however,  whether  or  not  three  creditors  of 
Smith  united  in  the  petition  as  it  finally  stood.  In  other  words,  did 
two  creditors  of  Smith  having  provable  claims  intervene  and  join  in  the 
proceeding  as  petitioning  creditors?  If  this  question  is  answered  in 
the  negative,  it  is  immaterial  whether  or  not  Alnutt  was  a  proper,  or 
in  a  position  to  become  a,  petitioning  creditor.  The  referee  finds  that 
the  petitioner,  Sweeting,  one  of  the  intervening  petitioners,  had  no 
valid  claim  against  Smith.  March  19,  1907,  Horace  N.  Humiston,  by 
a  writing  duly  acknowledged,  assigned  to  said  George  Sweeting  an 
account  or  claim  of  $9  for  extra  work,  etc.,  alleged  to  have  been  per- 
formed by  him  for  Smith  and  furnished  him  on  or  shortly  before  July 
2, 1904.  September  3,  1904,  said  Humiston  filed  a  lien  for  work,  labor, 
etc.,  done  and  furnished  Smith  between  April  11,  1904,  and  August  5, 
1904,  amounting  less  payments  to  $359,  and  this  included  an  item  of  $9 
for  extra  work  and  material ;  the  precise  date  of  this  item  not  being 
mentioned.    It  appears  that  Humiston  was  on  the  premises  and  doing 
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work  in  July,  1904.  Thereafter,  and  about  August,  1904,  a  suit  was 
brought  by  Humiston  for  the  foreclosure  of  such  lien.  The  complaint 
set  out  that  the  main  work  and  also  extras  were  to  be  paid  for  when 
all  work  was  completed.  Both  Smith  and  Alnutt  were  parties  defend- 
ant and  both  answered.  Smith's  answer  went  generally  to  nonper- 
formance and  made  no  specific  denial  of  the  $9  item,  and  there  was  no 
special  defense  as  to  it.  Later,  and  on  or  about  the  27th  day  of  Jan- 
uary, 1906,  that  suit  was  settled,  and  Humiston  executed  and  acknowl- 
edged and  delivered  to  Alnutt  a  satisfaction  of  such  lien,  and  same  was 
discharged  of  record  accordingly.  Whether  the  claim  against  Smith 
for  $9  in  favor  of  Humiston  has  been  paid  so  as  to  release  Smith  de- 
pends on  the  relation  of  the  parties,  and  it  is  an  important  question 
whether  or  not  it  is  merged  in  the  large  judgment  in  favor  of  Alnutt. 
February  4,  1904,  Alnutt  contracted  with  Alfred  Smith  in  writing  to 
build  a  house  on  the  premises  mentioned,  for  which  he  was  to  receive 
$4,100,  and  $1,300  of  which  sum  was  payable  on  the  completiori  of  the ' 
contract  by  Alnutt.  Humiston  was  a  subcontractor  to  the  knowledge 
of  Smith  and  his  wife.  As  Smith  did  not  pay,  or  for  other  reasons,  or 
at  least  as  Humiston  did  not  get  his  pay,  he  filed  the  lien  on  the  prem- 
ises mentioned.  Smith  did  not  pay,  and  thereupon  Alnutt  paid  Humis- 
ton the  amount  of  his  lien,  and  the  satisfaction  thereof  mentioned  was 
executed  and  recorded.  Smith  had  nothing  to  do  with  this.  There- 
after, and  March  14,  1906,  Alnutt  sued  Smith  in  the  Supreme  Court, 
county  of  Cayuga,  N.  Y.,  to  recover  the  balance  due  him  on  the  con- 
tract and  also  certain  extras,  including  an  item  of  $9  for  deadening 
felt,  which  was  not  the  item  of  $9  for  extra  work,  etc.,  of  July  2, 1904, 
before  referred  to.  Smith's  answer,  to  which  attention  has  been  called, 
referred  to  the  item  of  $9  set  forth  in  the  complaint.  The  first  $9  item 
may  have  been  furnished  by  Humiston  under  his  agreement  with  Al- 
nutt, and  may  have  been  the  $9  item  of  his  lien.  It  may  be  Humiston 
had  nothing  to  do  with  that  item.  The  complaint  in  that  suit  alleged 
a  settlement  as  to  amount  due  and  an  agreement  between  Smith  and 
Alnutt  that  Smith  would  pay  the  amount  when  Alnutt  had  procured 
the  lien  to  be  satisfied  or  canceled.  Alnutt  paid  Humiston  the  amount 
for  which  he  had  filed  a  lien,  and  this  covered  all  items  for  work,  etc., 
done  by  him  as  subcontractor  under  and  pursuant  to  the  contract.  It 
did  not  necessarily  include  extra  work  done  by  Humiston  in  July,  1904, 
as  it  appears  that  Humiston  got  through  his  work  in  executing  his 
contract  with  Alnutt  in  or  about  May,  1904.  The  work  ordered  by 
Smith  in  July  and  performed  by  Humiston  was  a  personal  matter  be- 
tween them,  and  could  not  be  properly  included  in  the  notice  of  lien. 
Smith  defended  the  suit  brought  by  Alnutt,  but  was  defeated,  and  the 
large  judgment  mentioned  resulted.  I  do  not  think  the  evidence  shows 
that  Humiston  did  not  perform  the  work  and  furnish  the  material  in 
July  he  says  he  did.  I  am  of  the  opinion  it  shows  the  work  was  per- 
formed and  the  material  furnished  at  the  request  of  Smith,  and  that 
it  is  a  just  and  a  valid  claim.  I  therefore  hold  that  Humiston  had  a 
valid  claim  of  $9  against  Smith  provable  in  bankruptcy,  and  that  his 
assignee.  Sweeting,  was  a  proper  petitioning  creditor.  It  is  conceded 
that  Alnutt  had  another  judgment  against  Smith  for  $14.36,  perfected 
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January  11,  1907,  provable  in  bankruptcy,  and  it  is  shown  that  on  the 
11th  day  of  April,  1907,  Alnutt,  for  value,  duly  assigned  same  to 
Hompe.  This  was  no  part  of  the  larger  and  subsequent  judgment, 
and,  as  it  was  so  assigned  prior  to,the  execution  and  filing  of  the  peti- 
tion in  bankruptcy  and  is  unpaid,  I  am  unable  to  see  why  Hompe  is 
not  a  proper  petitioning  creditor.  We  come,  then,  to  the  question 
whether  or  not  Alnutt  himself  could  file  a  petition.  He  was  the  owner 
of  this  judgment  of  $1,048.93,  which  after  trial  he  had  obtained  against 
Smith.  Execution  was  issued  February  18, 1907,  and  returned  wholly 
unsatisfied.  Thereupon  Alnutt  instituted  supplementary  proceedings 
against  Smith  under  section  2432,  etc..  Code  Civ.  Proc.  N.  Y.,  and  he 
was  examined  and  the  situation  developed.  The  order  of  reference 
was  made  April  2,  1907,  and  Smith  was  directed  to  appear  before  the 
referee  appointed  by  the  order  on  the  18th  day  of  April,  1907.  The 
order  contained  this  clause: 

*  "And  the  said  Alfred  Smith  is  hereby  forbidden  from  making  or  suffering  any 
transfer  or  other  disposition  of  or  interference  with  the  property  of  which  he 
is  possessed,  or  in  which  he  has  any  interest,  legal  or  equitable,  and  not  exempt 
from  levy  and  sale  on  execution  until  further  directions  in  the  premises." 

Smith  had  already  and  within  four  months  sold  and  conveyed  all  his 
real  estate,  all  his  property.  Alnutt  could  have  pursued  the  matter  and 
secured  a  receiver — probably — ^who  could  then  have  brought  an  action 
to  set  aside  the  deed  and  the  mortgage  on  the  ground  they  were  made 
with  intent  to  hinder,  delay,  or  defraud  creditors.  But  he  cotdd  not  in 
that  way  have  secured  the  benefit  of  the  bankruptcy  act  as  to  prefer- 
ences. But  the  petitioner,  Alnutt,  had  the  right  to  abandon  that  pro- 
ceeding supplementary  to  execution  and  file  a  petition  in  bankruptcy. 
He  had  a  provable  claim.     Section  63a,  Bankr.  Act. 

Even  if  he  has  a  claim  secured  in  part,  which  this  judgment  is  not, 
he  may  prove  for  the  debt  above  the  security  and  deducting  the  security 
have  it  allowed  for  the  balance.  Sections  57e,  57g.  Even  a  preferred 
creditor  may  be  a  petitioner,  prove  his  claim,  surrender  his  preference, 
and  have  the  claim  allowed.  Stevens  v.  Nave-McCord  M.  Co.,  17 
Am.  Bankr.  Rep.  609,  615-617,  150  Fed.  71,  80  C.  C.  A.  25 ;  In  re 
Douglass  Coal  &  Coke  Co.  (D.  C.)  12  Am.  Bankr.  Rep.  639,  551,  131 
Fed.  769 ;  In  re  Homstein  (D.  C.)  10  Am.  Bankr.  Rep.  308,  321,  122 
Fed.  266;  Collier  on  Bankruptcy  (7th  Ed.)  634,  635.  Here  Alnutt  on 
the  hearing  before  the  referee  expressly  offered  to  surrender  any  lien 
or  preference  he  had  obtained,  if  any.  Again,  the  moment  Smith  is 
adjudged  a  bankrupt  the  lien,  assuming  there  is  one,  falls,  having  been 
obtained  within  four  months  of  the  filing  of  the  petition.  See  section 
67f  of  the  act,  which  so  far  as  material  reads  as  follows: 

"That  all  levies,  judgments,  attachments,  or  other  liens  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  In  bankruptcy  against  him,  shall  be 
deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt,  and  the  property  af- 
fected by  the  levy.  Judgment,  attachment,  or  other  lien  shall  be  deemed  wholly 
discharged  and  released  from  the  same,  and  shall  pass  to  the  trustee  as  a  part 
of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on  due  notice,  order  that 
the  right  under  such  levy,  Judgment,  attachment,  or  other  M&n  shall  be  pre- 
served for  the  benefit  of  the  estate ;  and  thereupon  the  same  may  pass  to  and 
ehall  be  preserved  by  the,  trustee  for  the  benefit  of  the  estate  as  aforesaid*" 
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Hence,  assuming  that  under- the  authority  of  Duffy  v.  Dawson,  2 
Misc.  Rep.  401,  21  N.  Y.  Supp.  978,  the  proceedings  supplementary 
to  execution  gave  Alnutt,  as  a  vigilant  judgment  creditor,  a  lien  on  all 
the  equitable  assets  of  Smith,  with  the  right  to  pursue  the  remedies 
given  by  the  Code  of  Civil  Procedure;  including  an  equity  action 
tiirough  a  receiver  to  set  aside  the  deed  to  the  wife  and  the  mortgage 
referred  to,  he,  Alnutt,  well  knew  that  other  creditors  of  Smith  could 
defeat  his  whole  proceeding  and  the  lien  of  his  judgment  at  any  mo- 
ment by  filing  a  petition  in  bankruptcy,  and  he  elected  to  file  one  him- 
self well  knowing  that  his  supplementary  proceedings  and  any  lien 
created  or  preference  gained  thereby  as  well  as  the  lien  of  his  judg- 
ment would  fall  the  moment  an  adjudication  in  bankruptcy  was  made. 
The  referee,  as  evidenced  by  the  section  of  the  bankruptcy  act  referred 
to  by  him  in  the  findings  or  conclusions  of  law,  proceeded  on  the  theory 
that  as  section  64b,  subd.  "6,"  and  which  section  relates  to  "debts 
which  have  priority,"  provides  that  the  debts  to  have  priority  of  pay- 
ment by  the  trustee  in  bankruptcy  are  (5)  "debts  owing  to  any  person 
who  .by  the  laws  of  the  states  or  the  United  States  are  entitled  to  pri- 
ority," this  debt  on  this  judgment  owing  by  the  bankrupt  to  Alnutt 
would  be  entitled  to  priority  of  payment.  This  theory  absolutely  ig- 
nores the  fact  that  the  judgment  and  all  proceedings  to  enforce  it,  in- 
cluding the  supplementary  proceedings,  would  fall,  as  a  lien  or  debt 
entitled  to  priority,  by  virtue  of  the  provisions  of  section  67f  of  the  act 
above  quoted.  I  am  not  disposed  to  hold  that  judgment  creditors  who 
have  obtained  judgments  within  four  months  on  discovering  that  their 
debtors  in  fraud  of  the  bankruptcy  act  have  disposed  of  their  property 
may  not  abandon  remedies  by  execution  and  supplementary  proceed- 
ings in  aid  thereof  and  themselves  institute  bankruptcy  proceedings, 
inasmuch  as  their  liens,  if  any,  fall  the  moment  an  adjudication  in 
bankruptcy  is  pronounced.  In  view  of  the  fact  that  all  Hens  created 
within  four  months  of  the  filing  of  the  petition  fall  of  their  own 
weight  under  the  provisions  of  the  section  quoted,  reason  and  justice 
dictate  that  creditors  having  such  Hens)  on  discovering  the  true  condi- 
tion of  the  alleged  bankrupt,  and  that  the  pursuit  of.  remedies  under 
their  liens  and  to  enforce  same  would  be  unavailing,  may  institute  pro- 
ceedings in  bankruptcy  and  enforce  the  provisions  of  the  bankruptcy 
act.  If  they  have  reduced  their  claims  to  judgment  duly  docketed,  and 
have  thereby  created  a  lien  on  the  real  estate  of  their  creditor,  are  they 
compelled  to  proceed  to  issue  execution,  levy  and  advertise  a  sale  with 
full  knowledge  that  other  creditors  may  institute  bankruptcy  proceed- 
ings, and  make  their  efforts  and  expense  fruitless  ?  I  think  not.  Hav- 
ing such  a  lien,  they  may  file  a  petition  in  bankruptcy  and  proceed  un- 
der that  law.  They  know  their  lien  as  such  is  made  void  by  the  very 
act  they  invoke  in  case  adjudication  is  made.  It  is  not  an  experiment 
with  the  law,  or  an  attempt  to  evade  it,  or  to  enforce  their  lien  and  the 
bankruptcy  act  at  one  and  the  same  time.  From  the  necessities  of  the 
case,  in  view  of  the  bankruptcy  act,  it  is  the  honest  method  to  pursue. 
In  this  case  Alnutt  entered  his  judgment,  issued  execution,  and  found 
it  returned  unsatisfied.  He  instituted  proceedings  supplementary  to 
execution,  which  in  one  aspect  is  a  bill  of  discovery,  and  found  that  on 
176  P.— 28 
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the  day  following  the  verdict  of  the  jiSry  on  which  the  judgment  was 
entered  Smith  had  first  mortgaged  his  property  to  secure  an  old  debt, 
and  then  deeded  it  away  to  his  wife  for  the  nominal  consideration  of 
$100.  Thereupon  he  abandoned  that  proceedin^^  and  instituted  this. 
He  could  only  pursue  his  remedy  against  Smith  in  that  proceeding  by 
procuring  the  appointment  of  a  receiver  and  having  a  suit  commenced 
to  set  aside  the  mortgage  and  the  deed.  See  Ward  v.  Petrie,  157  N. 
Y.  301,  51  N.  E.  1002,  68  Am.  St.  Rep.  790;  Stephens  as  Receivers  v. 
Meriden  Co.,  160  N.  Y.  178,  54  N.  E.  781,  73  Am.  St.  Rep.  678.  That 
he  did  not  do  for  the  reasons  stated,  but  immediately  resorted  to  the 
bankruptcy  law  where,  as  he  knew,  all  creditors  except  lienors  having 
liens  more  than  four  months  old  would  share  equally. 

I  find  nothing  in  the  bankruptcy  act  which,  even  by  implication,  de- 
nies the  right  to  a  secured  creditor  or  a  judgment  creditor  to  file  a 
petition  in  bankruptcy  against  the  one  owing  tne  debt.  The  language 
of  the  act  and  the  plain  inferences  to  be  drawn  are  to  the  contrary. 

Section  59a  and  b  of  the  act  provide : 

"Who  may  file  and  dismiss  petition,  (a)  Any  qualified  person  may  file  a'petl- 
tlon  to  be  adjudged  a  voluntary  bankrupt. 

"(b)  Three  or  more  creditors  who  have  provable  claims  against  any  person 

which  amount  in  the  aggregate,  in  excess  of  the  value  of  securities  held  by 

'  them,  If  any,  to  five  hundred  dollars  or  over ;  or  if  all  of  the  creditors  of  such 

person  are  less  than  twelve  in  number,  then  one  of  such  creditors  whose  claim 

equals  such  amount  may  file  a  petition  to  have  him  adjudged  a  bankrupt." 

Here  is  no  exclusion  of  creditors  having  a  lien  on  the  property  of  the 
alleged  bankrupt.  All  claims  may  be  proved,  unless  of  a  class  or 
classes  of  which  this  is  not  one,  and,  if  there  be  a  partial  security  by 
way  of  lien  or  otherwise,  same  may  be  allowed  for  the  balance  over  the 
security,  and  in  certain  cases  the  lien  or  incumbrance  or  preference 
must  be  surrendered  before  the  claim  can  be  allowed.  All  this  is  made 
plain  by  the  provisions  of  section  57a-g. 

The  alleged  bankrupt  by  hisL^ attorney  now  raises  the  question  that, 
the  assignment  of  the  small  judgment  to  Hompe  shows  on  its  face 
that  the  date  has  been  changed.  Inspection  indicates  that  this  is  true, 
but  no  such  question  was  raised  before  the  referee,  acting  as  special 
master.  Mr.  Hompe  was  asked  if  he  purchased  the  judgment  on  or 
about  the  date  of  the  assignment,  which  is  dated  April  11,  1907.  The 
attorney  for  the  bankrupt  objected,  and  thereupon  the  assignment  it- 
self bearing  that  date  was  put  in  evidence  without  question  that  it  was 
executed  and  delivered  the  day  it  bears  date.  No  evidence  whatever 
was  given  that  it  was  not  in  fact  executed  and  delivered  the  day  it 
bears  date.  No  such  question  was  raised  and  no  opportunity  was 
given  to  explain  the  erasure,  if  one  was  made,  and  the  placing  of  the 
figures  "11"  and  the  word  "April"  in  the  assignment.  I  must  assume^ 
in  the  absence  of  evidence  to  the  contrary,  that  the  paper  was  executed 
and  delivered  on  the  day  it  bears  date.  The  change  creates  suspicion, 
but  suspicion  is  not  evidence,  and  does  not  rise  to  the  dignity  of  proof. 
The  alleged  bankrupt  seemed  content  at  the  time  to  rest  upon  the  paper 
itself.  Mr.  Hompe  intervened  in  May,  1907,  as  is  conceded,  and  this 
fact  negatives  the  claim  that  the  judgment  was  not  assigned  until 
June  10,  or  June  20,  1907.     The  attorney  for  the  petitioning  creditor 
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sought  to  go  into  the  actual  facts  as  to  the  purchase  and  assi^ment, 
but  was  prevented  by  the  objection  of  the  alleged  bankrupt  I  find 
no  justification  in  the  evidence  for  a  holding  that  Hompe  did  not  pur- 
chase and  take  an  assignment  of  that  judgment  on  the  11th  day  of 
April,  1907.  Clearly,  there  is  no  evidence  to  support  a  finding  that 
Alnutt  split  up  any  claim  he  had  as  it  is  proved  beyond  all  question 
that  he  never  owned  that  judgment  although  it  stood  in  his  name.  It 
was  a  judgment  for  costs,  and  belonged  to  Mr.  Bacon.  He  was  the 
creditor  until  it  was  assigned  to  Hompe.  A  creditor  who  files  a  peti- 
tion in  bankruptcy  has  the  right  to  request  others  to  intervene  when 
such  intervention  becomes  necessary  to  preserve  the  proceeding. 

The  result  is  that  the  findings  of  the  referee  or  special  master  are 
disapproved,  reversed,  and  set  aside.  There  will  be  a  finding  and 
decision  that  the  alleged  bankrupt,  Alfred  Smith,  committed  an  act  of 
bankruptcy  as  charged  in  the  petition;  that  Alnutt,  Sweeting,  and 
Hompe  were  creditors  having  provable  claims  aggregating  over  $1,000 
at  the  time  the  petition  was  filed ;  •  and  that  Alnutt  was  a  proper  peti- 
tioning creditor,  and  that  Sweeting  and  Hompe  were  proper  inter- 
vening creditors  and  duly  intervened.  ^ 

There  will  be  an  order  of  adjudication  accordingly. 


E.  G.  BEECHWOOD  ICE  CO.  V.  AMERICAN  ICE  CO. 

(Circuit  Court,  D.  Maine.    February  9,  1910.) 

No.  44. 

1.  Watebs  and  Water  Courses  (8  296*)—Icb^— Rights  op  Riparian  Proprie- 

tors—Artificial Ponds. 

An  owner  of  land  on  a  stream  which  Is  flowed  by  a  dam  on  the  land  of 
a  lower  proprietor,  built  with  his  consent,  but  for  the  benefit  of  the  lower 
owner,  is  the  owner  of  the  ice  formed  on  his  land. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§  333 ;  Dec.  Dig.  {  296.*] 

2.  Waters  and  Water  Courses  (J  298*)— Cutting  Ice  on  Land  of  Another. 

An  owner  of  land  on  a  stream  which  built  a  dam  forming  an  ice  pond, 
which  extended  over  land  of  an  upper  proprietor,  held  on  the  evidence  to 
have  committed  a  willful  trespass  in  cutting  ice  on  the  land  of  the  other 
owner. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig.  { 
n  335^37;  Dec.  Dig.  §  298.*] 

£L  Waters  and  Water  Courses  (S  298*)— Measure  of  Damages— Cutting  and 
Removal  of  Ice. 

Plaintiff  was  lessee  of  an  ice  pond  in  Maine,  from  which  defendant  will- 
fully harvested  the  ice,  and  afterward  shipped  it  to  New  York  City.  Held 
that  the  trespass  being  willful,  plaintiff  had  the  right  to  fix  the  time  of  the 
conversion  at  its  election,  and  that,  on  demand  for  the  ice  after  its  ar- 
rival in  New  York,  it  could  maintain  trover  for  its  value  there. 

[EM.  Note.--For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig.  I 
335 ;  Dec.  Dig.  |  298.*] 

Action  by  the  E.  G.  Beechwood  Ice  Company  against  the  American 
Ice  Company.    Judgment  for  plaintiff. 

*For  other  caaes  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexed 
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Benjamin  Thompson,  for  plaintiff. 
Charles  F.  Johnson,  for  defendant. 

HALE,  District  Judge.  In  this  action  of  trover  the  plaintiff  seeks 
to  recover  the  value  of  4,000  tons  of  ice,  alleged  to  have  been  willfully 
and  intentionally  converted  by  the  defendant  to  its  own  use,  at  New 
York  City,  on  the  9th  day  of  August,  1906.  The  plea  is  the  general 
issue.    The  parties  have  filed  a  written  stipulation,  waiving  a  jury. 

The  case  shows  that  the  ice  in  question  was  cut  from  the  upper 
part  of  Barberry  creek,  an  indentation  of  Portland  Harbor  upon  the 
South  Portland  side.  The  defendant  company  owns  the  land  on  both 
sides  of  this  creek  near  the  outlet.  In  order  to  make  it  available  as 
an  ice  pond,  under  legislative  authority,  the  former  owner  of  the 
privilege,  and  a  predecessor  in  title  to  the  defendant  company,  built  a 
dam  across  the  mouth  of  the  creek,  near  the  Boston  &  Maine  Railroad 
location,  in  such  a  way  as  to  exclude  the  salt  water,  and  create  a  pond 
on  this  property  of  about  18  acres  in  extent.  Above  this  property  is 
land  owned  by  Thomas  B.  Haskell.  Before  the  dam  was  built  at  the 
outlet  of  the  creek,  the  Haskell  portion  of  Barberry  creek  had  been 
used  for  a  long  time  for  the  purpose  of  harvesting  ice ;  and,  when  so 
used,  a  dam  was  maintained  across  the  creek  near  the  old  Kennebec 
Railroad  crossing,  which  was  very  near  the  dividing  line  between  the 
Haskell  and  the  American  Ice  Company  properties.  In  consequence 
of  the  dam  at  the  outlet,  built  by  the  defendant  company,  the  fresh 
water  flows  back  over  the  Haskell  property  to  the  depth  of  five  or 
six  feet,  and  makes  a  pond  over  this  property  covering  an  area  of 
about  10  acres.  In  1895  Thomas  B.  Haskell  entered  into  a  lease  or 
agreement  with  the  predecessor  of  the  American  Ice  Company,  giving 
the  company  the  right  to  flow  the  land  with  fresh  water,  together  with 
the  right  to  build  and  maintain  its  dam  at  the  outlet,  and  to  take  off 
the  ice  for  five  years.  Since  the  expiration  of  the  lease  the  defendant 
company  has  never  claimed  a  right  to  the  ice  on  the  Haskell  part  of 
the  pond,  and  does  not  now  claim  it.  In  1904  Mr.  Haskell  leased  to 
the  plaintiff  corporation  the  exclusive  right  to  take  off  the  ice  from  his 
property  for  five  years. 

The  plaintiff's  title  to  the  ice  cut  in  1906  is  unquestioned.  Al- 
though the  dam  which  caused  the  flowing  of  the  property  was  not  on 
the  Haskell  property,  but  was  at  the  outlet  of  the  pond,  this  fact  does 
not  affect  the  title  of  Haskell's  lessee  to  the  ice  formed  on  this  part 
of  Barberry  creek.  The  plaintiff  company  had  the  right  of  possession 
of  the  land,  of  the  water  over  the  land,  and  of  the  water  after  it  had 
frozen  into  ice.  Barrett  v.  Ice  Co.j  84  Me.  155,  156,  24  Atl.  802, 
16  L.  R.  A.  774;  McFadden  v.  Ice  Co.,  86  Me.  319,  29  Atl.  1068; 
Paine  v.  Woods,  108  Mass.  160,  173 ;  Stevens  v.  Kelley,  78  Me.  445, 
449,  6  Atl.  868,  57  Am.  Rep.  813;  Richards  v.  Gauffret,  145  Mass. 
486,  488,  14  N.  E.  535 ;  U.  S.  v.  Loughrey,  172  U,  S.  206,  19  Sup.  Ct, 
153,  43  L.  Ed.  420.  Pour  thousand  tons  of  ice  were  taken  by  the  de- 
fendant company  from  this  property  in  March,  1906.  The  taking  is 
not  denied.  A  sharp  contention  is  made  as  to  the  character  of  the 
taking. 
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1.  Was  the  taking  of  the  ice  on  the  part  of  the  defendant  company 
a  willful  trespass?  The  defendant  says  that  the  ice  was  taken  with  the 
honest  belief  on  its  part  that  it  had  rights  in  the  ice  on  the  Haskell 
part  of  Barberry  creek.  It  therefore  claims  that  the  taking  was  done 
in  good  faith,  tmder  the  reasonable  belief  that  its  conduct  was  right- 
ful. The  fact  of  taking  having  been  shown,  the  burden  of  proving 
good  faith  rests  upon  the  defendant  Trustees  of  Dartmouth  College 
V.  International  Paper  Co.  (C  C.)  132  Fed.  92,  97.  On  the  question 
of  the  character  of  the  trespass,  whether  willful  or  not,  there  is  •a  con- 
flict of  testimony.  There  is  no  necessity  for  discussing  the  evidence 
bearing  upon  this  subject.  The  court  comes  to  the  conclusion  that 
the  defendant  has  not  met  the  burden  of  showing  good  faith  in  the 
taking.  There  may  be  some  question  as  to  whether  the  original  en- 
try upon  plaintiflf's  property  by  the  defendant  was  with  full  knowledge 
that  it  did  not  have  a  right  there.  But  from  the  whole  evidence  the 
court  finds  that  afterwards,  and  before  the  removal  of  the  ice,  the  de- 
fendant had  unmistakable  knowledge  of  plaintiff's  ownership  of  the 
ice.  The  testimony  shows  it  was  warned  not  to  continue  to  cut,  and 
not  to  remove  what  had  been  cut.  The  whole  evidence  leads  me  to 
the  conclusion  that  from  thfe  first  the  defendant  unreasonably  refrained 
from  inquiring  as  to  the  nature  of  its  supposed  rights.  I  think  it  may 
be  said  in  this  case,  as  was  said  in  the  International  Paper  Company 
Case,  to  which  I  have  referred,  that  the  defendant  acted  without  rea- 
sonable care  and  investigation.  The  inevitable  conclusion  of  the 
court,  drawn  from  the  full  evidence,  is  that  the  defendant's  trespass 
late  in  March,  1906,  was  willful. 

2.  The  plaintiff  made  his  demand  upon  the  American  Ice  Company 
on  August  9,  1906,  in  New  York  City,  and  brought  suit  alleging  a 
conversion  of  the  ice  in  New  York  City  on  that  day.  This  is  an  ac- 
tion in  trover,  the  gist  of  which  is  the  conversion  by  the  defendant  of 
goods  to  which  the  defendant  had  then  and  there  the  right  of  posses- 
sion. The  plaintiff  invokes  the  theory  of  the  law  that  in  unlawfully 
taking  the  plaintiff's  ice  the  defendant  did  not  acquire  any  title  to 
it,  or  ownership  in  it ;  but  that,  on  the  contrary,  the  plaintiff  still  con- 
tinued to  own  the  property,  and  hence  had  the  right  to  retake  it  where- 
ever  it  could  be  found ;  that  if  the  plaintiff  found  the  property  in  the 
city  of  New  York  it  could  there  claim  it,  and  there  retake  it,  and  could 
replevy  it  there  if  necessary ;  that  it  could  do  this,  even  though  great- 
er value  had  been  put  upon  the  property  by  a  complete  change  in  its 
form  and  character ;  and  that  if  it  could  replevy  goods,  even  though 
they  had  been  changed  and  improved  in  their  character,  it  might  clear- 
ly make  its  demand  and  pursue  its  remedy  by  an  action  of  trover,  in- 
stead of  by  an  action  of  replevin.  This  gives  the  plaintiff  the  right 
to  determine  the  form  of  action  which  it  shall  adopt  in  order  to  secure 

i  redress  for  a  willful  trespass.  The  leading  case  in  the  federal  courts 
upon  the  question  of  damages  for  willful  trespass  is  Bolles  Wooden 
Ware  Company  v.  U.  S.,  106  U.  S.  4*32, 1  Sup.  Ct.  398,  27  L.  Ed.  230, 
which  holds  that  a  willful  trespasser  is  liable  for  the  full  value  of  the 
property  at  the  time  and  place  of  demand  or  suit  brourfit,  and  with 
no  deduction  for  his  labor  and  expense  put  upon  it.    This,  at  first, 
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seems  a  hard  rule ;  but,  if  a  defendant  were  held  for  only  the  actual 
value  of  the  property  which  he  has  willfully  taken,  the  ends  of  justice 
would  not  be  met.  An  unprincipled  ice  manufacturer  might  willfully 
take  a  competitor's  ice,  and  be  glad  to  suffer  the  consequence  of  pay- 
mg  merely  a  fair  value  of  the  ice  at  the  place  of  taking.  Such  a  re- 
sult would  be  neither  just  nor  salutary.  If  that  were  the  rule  of  dam- 
ages in  case  of  willful  trespass,  the  logical  result  would  be  that  large 
corporations  might  drive  their  rivals  out  of  business  by  simply  har- 
vesting the  ice  in  the  ponds  upon  which  their  competitors  depend  for 
their  source  of  supply;  for  such  corporations  would  suffer  only  the 
damage  of  paying  what  they  would  have  paid  if  they  had  purchased 
the  ice  in  the  open  market.  And  so  the  courts  have  generally,  al- 
though not  invariably,  followed  the  rule  of  the  Wooden  Ware  Com- 
pany Case.  For  illustration,  if  trees  are  willfully  cut  from  a  per- 
son's lot,  and  afterwards  manufactured  into  expensive  commodities, 
the  plaintiff  may  retake  the  goods,  even  after  the  improvements  have 
been  put  upon  them ;  or  he  may  sue  in  trover  for  their  value  at  the 
date  which  he  fixes  upon  as  the  time  of  the  conversion.  U.  S.  v.  Mills 
(C.  C.)  9  Fed.  684.  If  com  has  been  willfully  taken  from  a  person's 
field,  and  afterwards  manufactured  into  whisky,  the  whisky  may  be 
retaken,  or  its  value  may  be  sued  for  in  trover ;  and  the  time  of  the 
conversion  may  be  fixed  by  the  plaintiff.  Silsbury  v.  McCoon,  3  N. 
Y.  379,  53  Am.  Dec.  307.  The  theory  is  that  the  defendant  gets  no 
title  to  the  thing  which  he  obtains  by  willful  trespass ;  that  the  prop- 
erty still  belongs  to  the  owner,  who  may  seize  it  wherever  he  finds  it. 
The  defendant  is  a  wrongdoer,  and  cannot  complain  if  he  loses  the 
property  unlawfully  taken,  and  loses  also  the  added  value  which  has 
been  placed  upon  it.  The  plaintiff  may  fix  the  time  of  the  conversion 
after  the  property  has  been  improved,  and  may  thus  have  the  added 
value  of  the  property.  Wooden  Ware  Case,  supra ;  Trustees  of  Dart- 
mouth College  V.  International  Paper  Compan;^,  supra ;  U.  S.  v.  Mills 
(C.  C.)  9  Fed.  684;  U.  S.  v.  Heilner  (C.  C.)  26  Fed.  80,  82;  U.  S.  v. 
Bitter  Root  Development  Company,  133  Fed.  274,  278,  66  C.  C.  A.  662; 
Adams  v.  Blodgett,  47  N.  H.  219,  221,  90  Am.  Dec.  669 ;  Foote  v- 
Merrill,  64  N.  H.  490,  491,  20  Am.  Rep.  161 ;  Final  v.  Backus,  18 
Mich.  218 ;  Pine  River  Logging  Company  v.  U.  S.,  186  U.  S.  279,  294, 
22  Sup.  Ct.  920,  46  L.  Ed.  1164.  The  federal  courts  recognize  the 
Wooden  Ware  Case  as  of  final  authority. 

In  the  case  at  bar  the  defendant  urges  that  this  may  be  the  proper 
rule  of  damages  as  applied  to  timber  and  hides,  but,  as  applied  to  ice, 
it  is  grossly  inequitable,  and  exposes  the  defendant  to  undue  severity. 
The  court  cannot  think  so.  A  defendant  who  has  unlawfully  taken 
timber  may  be  exposed  to  very  greatly  increased  damages  from  the 
added  value  that  the  unlawfully  converted  timber  may  have  when 
manufactured  into  pulp  and  fine  grade  paper.  But  from  the  nature 
of  the  product  ice  cannot  be  changed  into  very  expensive  commodities. 
The  increased  value  of  the  ice  comes  from  the  fact  that  suit  may  be 
brought  at  a  distant  point,  in  a  large  city,  where  a  greater  price  may  be 
obtained  from  the  added  expense  of  freight  and  of  other  expenditures. 
But,  on  the  other  hand,  the  owner  of  the  ice  can  retake  or  sue  for  only 


Digitized  by  V:iOOQIC 


E.  O.  BEEGHWOOD  ICE  CO.  Y.  AMERICAN  ICE  GO.  439 

the  ice  that  he  can  find ;  and  in  many  cases  the  ice,  from  its  nature, 
has  melted  or  wasted,  and  the  owner  is  thereby  put  to  some  disad- 
vantage in  pursuing  his  remedy. 

3.  What  was  the  value  of  the  ice  in  New  York  on  the  9th  day  of 
August,  1906  ?  It  is  necessary  first  for  the  court  to  inquire  what  ice 
was  in  New  York,  for  which  the  demand  was  made,  and  for  which 
the  suit  was  brought.  The  case  shows  that  4,000  tons  of  ice  were  cut. 
The  case  shows,  also,  that  the  ice  taken  from  the  plaintiff's  pond  was 
stored  in  the  top  tiers  of  the  rooms  of  the  icehouses  in  which  it  was 
placed,  and  where  it  would  be  subject  to  great  waste.  The  testimony 
convinces  the  court  that  it  was  soft  ice,  cut  in  the  spring,  and  that  there 
would  be  large  waste.  I  understand  the  plaintiff  to  admit  that  not 
more  than  2,400  tons  of  ice  would  remain  after  it  was  taken  in  New 
York.  From  the  whole  testimony  I  think  this  is  certainly  not  allowing 
too  much  for  waste.  What  was  the  character  of  this  ice?  The  tes- 
timony shows  that  it  was  of  an  inferior  character ;  that  it  had  cinders 
and  dirt  in  it ;  that  it  was  soft ;  and  that  it  was  not  of  a  merchantable 
character.  There  is  testimony  as  to  the  value  of  the  best  marketable 
ice  in  New  York  at  the  time  of  the  demand ;  but  the  price  of  good  ice 
affords  very  little  assistance  to  the  court  in  coming  to  a  conclusion  as 
to  what  was  the  value  of  the  ice  in  question.  There  is,  however, 
some  evidence  as  to  the  character  of  the  ice.  It  clearly  could  have 
been  no  better  ice  in  New  York  than  it  was  at  the  ice  pond.  If  it 
was  soft  ice  at  Barberry  creek,  it  certainly  was  not  less  soft  in  New 
York.  If  there  were  cinders  and  dirt  in  it  at  .the  ice  field,  it  would 
be  subject  to  the  same  conditions  in  New  York.  The  plaintiff  urges 
that  the  omission  of  the  defendant  to  offer  evidence  within  his  reach 
as  to  the  Value  of  this  ice  is  entitled  to  consideration,  and  may  be  re- 
garded as  in  the  nature  of  an  admission.  I  do  not  think  that  this 
can  be  said  to  be  a  case  where  evidence  has  been  held  back,  and  where 
there  should  be  a  presumption  against  the  defendant  for  this  reason. 
Here  there  is  evidence  touching  the  character,  and,  to  some  extent,  as 
to  the  value,  of  the  ice  in  New  York.  The  testimony  as  to  the  value  of 
marketable  ice  in  New  York  cannot  control;  and,  while  the  whole 
evidence  as  to  the  value  of  this  ice  is  unsatisfactory,  it  is  of  some  val- 
ue. In  my  opinion  it  would  be  a  g^oss  exercise  of  arbitrary  power  for 
me  to  say  that  it  had  a  value  approaching  the  value  of  first-class  mar- 
ketable ice.  It  had  a  small  value  at  the  pond.  At  the  point  where 
demand  was  made  it  had  the  added  value  of  packing,  shipping,  and  of 
carriage  to  New  York.  After  carefully  examining  all  .lie  testimony  in 
the  case  upon  this  point,  I  fix  the  value  of  the  ice  in  New  York  at  the 
time  of  the  demand  at  $2.50  per  ton.  The  value  of  the  2,400  tons  is, 
then,  $6|000.  To  this  should  be  added  interest  from  August  9,  1906, 
to  February  9,  1910,  $1,260.  The  whole  value  of  the  ice,  with  inter- 
est, then,  is  $7,260,  and  for  this  sum  the  plaintiff  is  entitled  to  judg- 
ment. Judgment  may  therefore  be  entered  for  the  plaintiff  for  the 
sum  of  $7,260. 
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(Circuit  Court,  D.  Massachusetts.    February  12,  1910.) 

No.  114  (1,775). 

1.  CnsToics  Dunxs  (J  SO*)— Classification— Pickled  Oapebs— "Picbxes  and 

Sauces  op  All  Kinds." 

Capers  pickled  in  vinegar,  which  are  used  as  a  condiment  and  in  flayor- 
ing  sauces,  are  dutiable  under  Tariff  Act  July  24,  1807,  c  11,  |  1,  Sched- 
ule G,  par.  241,  30  Stat  170  (U.  S.  Comp,  St  1901,  p.  1049),  relating  to 
"pickles  and  sauces  of  all  kinds." 

[Ed.  Note. — ^For  other  cases,  see  Customs  Duties,  Dec.  Dig.  |  30.^1 

2.  Customs  Duties  ({  80*) — Classification— Dbuqs— Substances  with  Med- 

ical Pboperties. 

Articles  are  not  to  be  remoTed  from  a  proTision  for  pickles  and  sauces^ 
and  placed  in  a  proyision  for  drugs,  simply  because  a  medical  or  thera- 
peutic property  may  be  extracted  from  them. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Dec  Dig.  t  30.*] 

3.  (TuBTOMS  Duties  (J  30*) — Classification— Picicles  and  Sauces— Use. 

Articles  are  not  to  be  excluded  from  the  proyision  in  Tariff  Act  July 
24,  1897,  c.  11,  {  1,  Schedule  G,  par.  241,  30  Stat  170  (U.  S.  Comp.  St 
1901,  p.  1649),  for  "yegetables  •  •  •  including  pickles  and  sauces  ol 
all  kinds,"  on  the  ground  that  they  are  not  palatable  or  desirable  as  a 
distinct  and  separate  eatable,  or  are  not  known  as  garden  yegetables. 
The  use,  rather  than  strict  botanical  dassiflcation,  is  the  determinatlye 
factor ;  and  capers,  which  are  flower  buds,  but  are  used  as  pickles  or  as 
a  sauce,  are  included  in  said  proyision. 

[Ed.  Note.— For  other  cases,  see  Customs  Duties,  Dec.  Dig.  |  SO.*) 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

For  decision  below,  see  G.  A.  6,201  (T.  D.  26,849),  in  which  the 
Board  of  General  Appraisers  affirmed  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  Boston. 

Searle  &  Pillsbury  (William  E.  Waterhouse,  of  counsel),  for  im- 
porters. 

D.  Frank  Lloyd,  Deputy  Asst.  Atty.  Gen.  (Thomas  M.  Lane,  of 
counsel),  for  the  United  States. 

ALDRICH,  District  Judge,  The  question  here  is  whether  capers 
pickled  in  vinegar  and  imported  in  bottles  and  casks  are  dutiable  un- 
der paragraph  241  of  the  tariff  act  of  1897.  So  far  as  that  paragraph 
concerns  this  case  it  is  as  follows : 

•«*  #  #  All  vegetahles,  pr^mred  or  preserved*  including  pickles  and 
sauces  of  all  kinds,  not  specially  provided  for  in  this  act,  and  fish  paste  or 
sauce,  forty  per  cent  ad  valorem." 

This  statute  must  be  accepted  as  one  to  be  interpreted  according  to 
the  common  meaning  of  the  words  employed,  and  the  contention  of 
the  government  is  that  capers  are  covered  by  that  part  of  the  para- 
gfraph  containing  the  following  words :  ''Including  pickles  and  sauces 
of  all  kinds" — while^the  contention  of  the  importer  is  that  they  are 
either  drugs  in  a  cruiie  state,  such  as  buds,  etc.,  provided  for  in  para- 
graph 548,  or  drugs  advanced  in  value  or  condition  under  paragraph 

•For  oUier  cases  see  tam*  topic  A  |  nuicbbr  in  Dec.  St  Am.  Dlga.  1907  to  dato,  St  Rep')r  Indexes 
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20,  or  raw  or  unmanufactured  articles  not  specially' provided  for,  or 
articles  manufactured  in  whole  or  in  part  not  specially  provided  for, 
under  section  6  of  the  act  of  1897. 

Capers  are  imported  in  bottles  and  casks,  preserved  or  pickled  in 
vinegar,  and  are  used*  for  flavoring  sauces  and  otherwise  as  condi- 
ments, as,  for  instance,  in  the  sauce  served  with  boiled  mutton  and  in 
soups,  and,  as  commonly  known,  in  a  combination  of  anchovies,  lem- 
ons and  capers  as  a  preliminary  relish,  or  as  a  stimulus  to  appetite, 
but  they  are  not  used  as  a  separate  and  distinct  food  dish.  They  are, 
however,  as  said  by  the  Board  of  Appraisers,  edible  in  about  the  same 
sense  that  any  pickle  is  edible,  and,  therefore,  are  hardly  like  the  blis- 
tering, burning  and  strangulating  dried  chillies  or  burnt  peppers  of  the 
Cruikshank  Case,  59  Fed.  446,  8  C.  C.  A.  171,  which  are  largely  used 
by.  manufacturing  druggists  for  making  capsicum  plasters. 

If  I  understand  the  contention  of  the  importer  correctly,  no  question 
is  made  that  the  capers  were  not  pickled ;  but  they  say  they  are  not 
vegetables,  and  therefore  not  within  paragraph  241  in  question. 

In  support  of  this  contention  they  rely  on  Nix  v.  Hedden,  149  U.  S. 
304, 13  Sup.  Ct.  881,  37  L.  Ed.  745,  which  makes  the  question  whether 
tomatoes  are  vegetables,  although  strictly  a  fruit,  turn  upon  the  common 
understanding  fiiat  such  things  as  are  grown  in  a  kitchen  garden  and 
are  served  at  dinner  as  an  article  of  food  are  vegetables.  This  would 
hardly  seem  to  be  an  authority  for  the  importer,  because  it  is  not  con- 
tended that  the  articles  enumerated  include  all  vegetables,  and  because 
it  makes  an  article  which  is  a  fruit,  strictly  speaking,  a  vegetable  by 
reason  of  its  association  and  the  common  understanding.  Without 
going  into  botanical  or  therapeutic  investigations,  the  common  under- 
stanSng  in  respect  to  capers  is  probably  well  enough  shown  by  Web- 
ster's Dictionary,  which  is  in  more  common  use  than  books  on  thera- 
peutics or  botany,  where  the  caper  is  described  as  "the  pungent  crushed 
green  flower  bud  of  the  European  and  oriental  caper,  much  used  for 
pickles." 

It  would  not  seem  that  the  construction  of  this  statute  ought  to  de* 
pend  upon  the  question  whether  the  caper  is  palatable  or  desirable  as 
a  distinct  and  separate  eatable,  and,  if  not,  that  it  necessarily  must  be 
excluded  from  paragraph  241  because  not  included  in  what  Mr.  Justice 
Gray  in  Nix  v.  Hedden,  149  U.  S.  304, 13  Sup.  Ct.  881,  37  L.  Ed.  745, 
enumerates  as  garden  vegetables.  In  the  sense  of  that  part  of  the 
paragraph  which  provides  for  pickles  of  all  kinds,  we  are  not  dealing 
with  eatable  vegetables  or  side-dish  vegetables,  but  with  something 
which  associates  itself  with  condiments  which  are  not  used  as  side 
dishes,  but  used  to  give  flavor  to  the  thing  with  which  it  is  associated 
and  a  resulting  zest  to  the  appetite.  It  is,  of  course,  true  enough  that 
capers  are  not  a  vegetable  in  the  sense  of  a  garden  or  side-dish  vege- 
table used  as  a  distinct  article  of  food,  but  they  are  in  the  vegetable 
kingdom  and  are  used  for  the  general  purpose  for  which  pickled  condi- 
ments are  ordinarily  used.  Therefore  their  intended  use  associates 
them,  not  with  the  vegetables  used  as  eatables,  but  with  pickles  used 
as  condiments. 

According  to  Webster,  and  it  is  something  generally  understood,  a 
condiment  is  something  "used  to  give  relish  to  food  and  to  gratify  the 
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taste ;  a  pungent  and  appetizing  substance,  as  pepper  or  mustard ;  sea- 
soning"; and  in  Bogle  v.  Magone,  152  U.  S.  623,  14  Sup.  Ct.  718,  38 
L.  Ed.  574,  pickles  and  sauces  of  all  kinds  are  accepted  as  broadly 
including  condiments  to  give  flavor  and  make  f  god  more  palatable,  and 
not  as  applying  to  anything  which  is  eaten  alone.  Under  the  reason- 
ing of  Nix  V.  Hedden  the  botanical  character  of  a  thing  may  be 
changed  in  a  statutory  sense  by  common  use  and  by  association,  be- 
cause there  the  controverted  tomato,  "considered  as  provisions," 
though  botanically  a  fruit,  by  reason  of  its  association  and  use  was  held 
to  be  a  vegetable  within  the  meaning  of  the  tariff  act ;  and  according 
to  the  same  reasoning,  if  considered  not  as  "provisions"  but  as  a 
condiment  prepared  as  a  pickle,  capers  may  become  a  pickle  within  the 
meaning  of  paragraph  241 ;  and  by  virtue  of  the  same  reasoning  green 
tomatoes,  which,  as  generally  known,  are  (juite  commonly  pickled, 
would  become  pickles,  and  this  would  be  so  without  regard  to  whether 
they  are  botanically  and  technically  fruit  or  vegetables,  by  association, 
under  another  phase  of  the  paragraph. 

Under  the  reasoning  of  Nix  v.  Hedden,  the  canned  tomato,  which 
is  much  upon  the  market  and  much  used  as  a  side-dish  food,  would,  by 
reason  of  its  associations,  or  considered  as  a  provision,  be  a  vegetable 
within  paragraph  241,  while  if  pickled  as  the  pickled  green  tomato  is 
and  much  iYi  use,  it  would  not  be  an  eatable  side-dish,  but  a  pickle  or 
condiment,  under  the  other  part  of  the  same  section,  and  this  would  re- 
sult without  regard  to  its  being  a  statutory  vegetable  or  an  article  of 
food,  and  without  regard  to  its  botanical  status  as  a  fruit. 

A  statute  of  this  kind  ought  not  to  be  construed  with  reference  to 
the  precise  question  whether  an  article  is  strictly  and  technically  one 
thing  or  another,  because  treatment  may  change  the  thing  from  an 
eatable  as  a  distinct  and  separate  dish  to  a  condiment  to  give  relish 
to  other  eatables  and  to  gratify  the  taste.  Radishes  are  unquestionably 
a  vegetable,  but,  according  to  Bacon,  they  are  not  for  nourishment 
but  for  condiment.  It  would  seem  clear  that  Mr.  Justice  Gray  had 
in  mind  as  a  controlling  view  the  use  for  which  the  thing  in  its  im- 
ported state  was  intended  and  for  which  it  was  suitable,  because  he 
says: 

"The  single  question  in  this  case  Is  whether  tomatoes,  considered  as  provi- 
sions, are  to  be  classed  as  vegetables  or  as  fruit" 

And  I  give  considerable  weight  to  this  view,  because  the  raw  or  pre- 
served tomato  as  an  article  of  food,  though  strictly  speaking  a  thing  to 
be  classified  as  fruit,  by  reason  of  its  treatment  and  intended  use,  under 
rules  of  construction,  became,  what  it  was  strictly  not,  a  vegetable; 
and,  because  by  virtue  of  the  same  reasoning,  as  has  already  been 
stated,  it  follows  that  pickled  tomatoes  would  become  pickles,  accord- 
ing to  the  common  understanding  of  the  community,  and  therefore 
would  reasonably  fall  within  the  statutory  provision  "all  vegetables 
prepared  or  preserved,  including  pickles  and  sauces  of  all  kinds." 

In  the  mushroom  case  (A.  Zanmati  &  Co.  v.  United  States,  153 
Fed.  880,  82  C.  C.  A.  626),  the  mushrooms,  though  sliced  and  dried, 
were  accepted  as  vegetables  in  their  natural  state  rather  than  vege- 
tables prepared  or  preserved ;  and  thus  again  the  treatment  to  which 
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the  thing  is  subjected,  and  the  state  in  which  it  is  found  for  use  is  ac- 
cepted as  something  to  be  considered  upon  the  question  of  its  classi- 
fication. 

I  was  rather  impressed  at  the  argument  with  the  truffle  and  the  wal- 
nut cases  in  the  Second  circuit,  but  a  more  careful  examination  makes 
it  appear  that  the  questions  there  were  not  so  closely  like  the  one 
here  as  to  warrant  accepting  the  decisions  as  controlling  this  case. 

In  the  truffle  case  (Von  Bremen,  MacMonnies  &  Co.  v.  United 
States,  168  Fed.  889,  94  C  C.  A.  301)  truffles  preserved  in  tins  were 
accepted  by  the  court  as  belonging  to  the  vegetable  kingdom,  and  the 
word  "vegetables"  was  accepted  as  a  word  used  in  the  ordinary  rather 
than  the  botanical  sense ;  and  yet  it  was  held  that  truffles  were  some- 
thing not  to  be  classed  as  vegetables  prepared  or  preserved,  because 
they  are  used  solely  as  a  condiment  in  cooking  and  never  served  as  a 
table  dish.  Thus  again  we  have  the  use  of  the  article,  rather  than  its 
strict  botanical  classification,  accepted  as  the  determinative  factor. 
And  it  follows  by  parity  of  reasoning  that  if  there  are  such  things  as 
pickled  mushrooms  or  truffles,  or  mushroom  or  truffle  sauces  used 
as  condiments,  this  decision  would  in  no  sense  be  accepted  as  holding 
that  such  pickles  or  sauces  would  not  be  properly  classified  under  the 
provision  as  to  "pickles  and  sauces  of  all  kinds,"  because  truffles  are  a 
condiment,  and  so  are  pickles  and  sauces  which  are  put  up  as  a  relish. 

The  walnut  case  (United  States  v.  Acker,  Merrall  &  Condit  Co.,  171 
Fed.  77,  96  C.  C.  A.  181)  was  affirmed  by  the  Court  of  Appeals  with- 
out opinion.  The  importation  was  assessed  as  pickles  under  para- 
graph 241.  The  Circuit  Court  in  that  case  accepted  In  re  Johnson, 
56  Fed.  822,  as  establishing  that  an  article  to  be  assessed  under  para- 
graph 241  must  be  a  vegetable.  In  the  Johnson  case  the  court  was 
dealing  with  the  question  whether  herring  packed  and  treated  in  vari- 
ous ways  should  be  classified  under  a  provision  with  reference  to  fish 
in  cans  or  packages  or  as  herring  pickled  or  saltecj,  and  the  incidental 
and  general  observations  in  that  case  with  reference  to  "pickles  and 
sauces  of  all  kinds"  could  hardly  be  accepted  as  a  decision  that  all 
articles  to  be  assessed  under  paragraph  241,  notwithstanding  their 
treatment  and  intended  use,  must  have  been  strictly  and  technically 
vegetables  in  their  natural  condition.  It  is  difficult  to  read  the  John- 
son case  as  deciding  that  all  pickles  must  be  strictly  of  vegetables. 
Moreover,  the  walnut  case  in  the  Circuit  Court  was  put  upon  the  dis- 
tinct ground  that  the  walnut  is  in  no  sense  regarded  as  a  vegetable. 

The  argument  that  capers,  for  more  than  a  hundred  years,  under 
uniform  customs  practice,  have  been  placed  in  the  dutiable  class  of 
pickles  is  something  to  be  considered  upon  the  question  as  to  what  the 
phrase  "including  pickles  and  sauces  of  all  kinds"  is  intended  to  cover. 

The  argument  that  capers  should  be  treated  as  a  drugf  or  as  an  un- 
manufactured article,  or  as  an  article  manufactured  m  part  would 
seem  not  to  be  one  which  should  hold  in  this  case.  It  would  be  rather 
extreme  to  hold  that  the  statute  in  dealing  with  pickles  and  sauces,  to 
be  used  as  condiments,  intended  to  exclude  all  growing  products  from 
which  might  be  extracted  a  medical  or  therapeutic  property,  and  it 
woyld  require  extreme  argument  to  make  the  paragraphs  with  respect 
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to  unmanufactured  articles  and  articles  manufactured  in  part  apply  to 
capers  preserved  in  vinegar  and  intended  for  use  in  flavoring  sauces 
and  as  a  condiment  to  be  used  in  connection  with  table  foods. 

Without  regard  to  their  therapeutic  or  botanical  characterization, 
capers,  when  pickled  in  vinegar,  become  a  condiment,  and,  when  con- 
sidered as  condiments,  rather  than  "as  provisions,"  they  are  fairly  and 
reasonably  within  the  provision  of  paragraph  241. 

The  decision  of  the  Board  of  Appraisers  is  affirmed. 


tmiTBD  STATES  T.  HILiLEGASS. 

(District  Court,  &  D.  Pennsylyania.    January  27,  i91<X| 

No.  8L 

!•  Banks  and  Banking  (I  256*)— National  Banks— Ostensbs—Aidinq  and 
Abetttno  Offices  to  Misapply  Funds. 

To  authorize  the  conviction  of  a  defendant  of  the  statutory  offense  of 
aiding  and  abetting  an  officer  of  a  national  bank  in  the  misapplication  of 
the  funds  of  the  bank,  in  violation  of  Hev.  St  i  5209  (U.  S.  Comp.  St  1901, 
p.  .3^97),  It  is  not  necessary  to  aver  or  prove  a  conspiracy,  nor  that  the 
principal  ofTender  had  been  convicted ;  the  ofPenses  of  the  principal  and 
accessory  both  being  misdemeanors  of  the  same  grade. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  |  256.*] 
S.  Banks  and  Banking  (S  257*) — ^National  Bankb-Offensbs— Indictment 
FOB  Aiding  Officeb  to  Misapply  Funds. 

An  indictment  charging  that  defendant  knowingly,  willfully,  and  unlaw* 
fully,  with  intent  to  injure  and  defraud  a  national  bank,  aided  and  abetted 
the  cashier  in  misapplying  the  funds  of  the  bank,  by  drawing  checks  on  the 
bank  when  he  had  no  funds  on  deposit  to  meet  the  same,  which  checks 
were  paid  by  the  cashier,  charges  an  offense  under  Rev.  St  i  5209  (U.  8. 
Comp.  St.  1901,  p.  8497),  and  the  question  whether  the  criminal  intent 
averred  is  properly  inferable  from  the  facts  proved  is  for  the  jury. 

[Ed.  Note.~-Fo):  other  cases,  see  Banks  and  Banking,  Gent  Dig.  |  122; 
Dec.  Dig.  8  257.*] 
S.  Banks  and  Banking  ($  257*) — National  Banks— Offenses— Pbosbctjtion 
FOB  Aiding  Offices  to  Misapply  Funds-*Evidencb. 

On  the  prosecution  of  a  defendant,  charged  under  Rev.  St  i  5209  (U.  S. 
Oomp.  St  1901,  p.  3497),  with  aiding  and  abetting  the  cashier  of  a  national 
bank  to  misapply  the  funds  of  the  bank,  the  misapplication  of  such  funds 
by  the  cashier  with  criminal  intent  is  a  material  issue,  and  any  competent 
evidence  relevant  to  such  issue  is  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Dec  Dig.  i  257.^] 

4.  Banks  and  Banking  (|  257*) — National  Banks— Offenses— Aiding  Of- 
fices TO  Misapply  Funds. 

E>ridence  considered,  in  the  prosecution  of  a  defendant  under  Rev.  St 
I  5209  (U.  S.  Comp.  St  1901,  p.  3497),  for  aiding  and  abetting  an  officer 
of  a  national  bank  to  misapply  its  funds  with  intent  to  defraud  it,  and  held 
sufficient  to  sustain  a  verdict  of  conviction. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Dec  Dig.  S  257.*] 

Criminal  prosecution  by  the  United  States  against  De  Witt  C.  Hille- 
gass.  On  motions  for  new  trial  and  in  arrest  of  judgment.  Over- 
ruled. 

•For  other  cases  see  same  topic  A  8  nt7MBbb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep*r  Indexes 
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J.  Whitaker  Thompson  and  Walter  C.  Douglas,  Jr.,  for  the  United 
States. 
John  McCIintock,  Jr.,  and  A.  Florence  Yerger,  for  defendant 

HOLLAND,  District  Judge.  The  defendant  was  indicted  under 
section  6209,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  3497),  for  aiding  and 
abetting  Morris  L.  Hartman,  the  cashier  of  the  Farmers'  National 
Bank  of  Boyertown,  to  misapply  its  funds,  which  section,  so  far  as 
material  to  this  cause,  is  as  follows : 

"Every  •  •  •  cashier  •  •  ♦  or  agent  of  any  association  who  •  ♦  ♦ 
wUlfuUy  misapplies  any  of  the  moneys,  funds  or  credits  of  the  association 
•  ♦  *  with  intent  •  •  •  to  injure  or  defraud  the  association,  •  ♦  • 
or  any  Individual  person ;  ^  ^  ^  and  every  person  who  witibi  like  Intent  aids 
or  abets  any  ofiBcer,  <51erk  or  agent  in  violation  of  this  section,  shall  be  deemed 
guUty  of  a  misdemeanor.*' 

There  are  136  counts  in  the  indictment,  all  alike  in  the  statement  of 
the  offense  charged,  except  that  count  1  is  general,  charging  the  unlaw- 
ful misapplication  by  means  of  divers  checks  drawn  by  the  defendant 
and  paid  bjr  the  cashier  of  the  bank,  and  counts  2  to  12,  inclusive, 
charge  similar  misapplications  by  means  of  a  number  of  checks,  all 
drawn  to  the  same  payee  by  the  defendant,  and  paid  by  the  cashier  to 
the  persons  named  m  the  count.  Counts  13  to  136,  inclusive,  are  spe- 
cial counts,  and  identical,  except  as  to  the  date,  amount,  and  name  of 
the  payee.  Count  13,  which  may  be  taken  as  a  type  of  the  rest  is  as 
follows : 

"And  the  grand  inquest  aforesaid,  inquiring  as  aforesaid,  upon  their  respec- 
tive oaths  and  affirmations  as  aforesaid,  do  further  -present  that  at  all  the 
times  herein  alleged  the  Farmers*  National  3ank  of  Boyertown,  Pennsylvania, 
was  a  nktlonal  banking  association  which  had  been  theretofore  duly  incorpo- 
rated, created,  organized,  and  established  under  and  by  virtue  of  the  acts  of 
Congress  in  such  case  made  and  provided,  and  was  then  and  there  existing  and 
doing  a  banking  business  at  the  borough  of  Boyertown,  state  of  Pennsylvania, 
in  the  Eastern  district  of  Pennsylvania,  and  at  all  the  times  herein  alleged  one 
Morris  Ia  Uartman  was  the  cashier  of  the  said  Farmers'  National  Bank  of 
Boyertown,  Pennsylvania.  And  that  heretofore,  to  wit,  upon  the  twenty-fourth 
day  of  May,  In  the  year  of  our  Lord  one  thousand  nine  hundred  and  six,  one 
^  Witt  a  Hlllegass,  late  of  the  district  aforesaid,  at  the  district  aforesaid, 
and  within  the  Jurisdiction  of  this  court,  to  wit.  at  the  city  of  Philadelphia,  in 
the  state  of  Pennsylvania,  did  knowingly,  willfully,  fraudulently,  and  unlaw- 
fully, and  with  Intent  in  him,  the  said  De  Witt  a  Hlllegass,  to  Injure  and  de- 
fraud the  said  banking  association,  aid  and  abet  the  said  Morris  L.  Hartman, 
being  then  and  there  cashier  as  aforesaid,  then  and  there  willfully  to  misapply 
certain  of  the  moneys,  funds,  and  credits  of  the  said  banking  association  for  the 
use,  benefit,  and  advantage  of  him,  the  said  De  Witt  C.  Hlllegass,  and  for  the 
use,  benefit,  and  advantage  of  a  person  and  persons  other  than  the  said  banking 
association,  the  name  and  names  of  the  said  person  and  persons  being  to  this 
grand  Inquest  unknown,  to  wit,  the  sum  of  and  of  the  value  of  forty  dollars, 
then  and  there  belonging  to  and  being  the  property  of  the  said  banking  asso- 
ciation ;  that  is  to  say,  the  said  Morris  L.  Hartman  heretofore,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  Boyertown  aforesaid,  in  the  district  and  within 
the  Jurisdiction  aforesaid,  being  then  and  there  cashier  as  aforesaid,  aided  and 
abetted  by  the  said  De  Witt  O.  Hlllegass,  did  knowinglj',  unlawfully,  and  fraud- 
ulently, and  with  intent  to  injure  and  defraud  the  said  banking  association, 
willfully  misapply  certain  of  the  moneys,  funds,  and  credits  of  the  said  bank- 
ing association,  amounting  to  the  said  sum  of  forty  dollars,  in  manner  and  by 
the  means  following,  that  Is  to  say:  That  he,  the  said  De  Witt  C  Hlllegass, 
did  then  and  there  make,  draw,  and  sign,  and  did  then  and  there  present  and 
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cause  to  be  presepted  for  payment  by  the  said  banking  association,  a  certain 
check  then  and  there  in  printing  and  writing,  dated  the  eighteenth  day  of  May, 
A.  D.  1906,  authorizing  and  directing  the  said  banking  association  to  pay  to 
the  order  of  George  E.  Oumuiings  the  sum  of  forty  dollars ;  and  the  said  Morris 
L.  Hartmctn,  being  then  and  there  cashier  as  aforesaid,  and  by  virtue  of  the 
official  relation  of  the  said  Morris  Ii.  Hartman  as  cashier  of  the  said  banking 
association,  and  by  virtue  of  the  power  of  control,  direction,  and  management 
which  the  said  Morris  L.  Hartman,  as  cashier  as  aforesaid,  possessed  over  the 
moneys,  funds,  and  credits  of  the  said  t)anking  association,  did  then  and  there 
pay  and  cause  to  be  paid  to  National  Bank  of  Pottstown,  and  to  a  person  and 
persons  to  the  grand  inquest  unknown,  upon  and  pursuant  to  the  direction  and 
authorization  contained  in  the  check  aforesaid  made,  drawn,  and  signed  by 
him,  the  said  De  Witt  C.  HiUegass,  from  and  out  of  the  moneys,  funds,  and 
credits  then  and  there  belonging  to  and  being  the  property  of  the  said  banking 
association,  and  without  the  knowledge  and  consent  of  the  said  banking  as- 
sociation, its  board  of  directors  and  committees,  the  said  sum  of  and  of  the 
value  of  forty  dollars,  a  more  particular  description  of  the  said  moneys,  funds, 
and  credits  so  paid  and  caused  to  be  paid  being  to  this  grand  inquest  unknown, 
which  said  sum  so  drawn,  paid,  and  caused  to  be  paid  as  aforesaid  was  then 
and  there  in  excess  of  all  amounts  which  the  said  De  Witt  O.  Hillegass  was 
then  and  there  lawfully  entitled  to  draw  and  have  paid  out  of  the  moneys, 
funds,  and  credits  of  the  said  banking  association,  as  they,  the  said  De  Witt 
C.  Hillegass  and  Morris  L.  Hartman,  and  each  of  them,  then  and  there  well 
knew ;  that  on  the  said  date,  when  the  said  check  was  paid  and  caused  to  be 
paid  as  aforesaid,  he,  the  said  De  Witt  G.  Hillegass,  then  and  there  had  no 
moneys,  funds,  and  credits  on  deposit  to  his  credit  with  the  said  banking  asso- 
ciation; that  there  was  not  then  and  there  due  and  owing  to  him,  the  said 
De  Witt  C.  Hillegass,  from  the  said  banking  association  any  moneys,  funds, 
and  credits  whatever ;  that  the  repayment  of  the  said  sum  to  the  said  banking 
association  was  not  then  and  there  in  any  way  or  manner  secured,  all  of  which 
they,  the  said  De  Witt  C.  Hillegass  and  Morris  L.  Hartman,  and  each  of  them, 
then  and  there  well  knew,  and  the  said  sum  was  then  and  there  willfully, 
wrongfully,  and  unlawfully  appropriated  and  converted  to  the  use,  benefit,  and 
advantage  of  the  said  De  Witt  O,  Hillegass,  and  to  the  use,  benefit,  and  ad- 
vantage of  <&  person  and  persons  other  than  the  said  banking  association,  the 
name  and  names  of  the  said  person  and  persons  being  to  this  grand  inquest 
unknown ;  and  the  said  De  Witt  C.  Hillegass  knowingly,  willfully,  fraudulently, 
and  unlawfully  aided  and  abetted  the  said  Morris  L.  Hartman,  cashier  as  afore- 
said, with  intent  in  him,  the  said  De  Witt  0.  Hillegass,  to  injure  and  defraud 
the  said  Imnking  association— contrary  to  the  form  of  the  act  of  Congress  In 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America." 

This  indictment  was  found  by  the  grand  jury  on  the  11th  day  of 
March,  1909,  was  called  for  trial  on  September  27,  1909,  and  on 
October  15th  a  verdict  of  guilty  was  rendered  by  the  jury.  The  rea- 
sons for  which  a  new  trial  is  now  urged  are  33  in  number,  the  first  two 
of  which,  however,  are  more  properly  questions  to  be  considered  on  a 
motion  in  arrest  of  judgment,  and,  as  they  were  filed  in  due  time,  they 
may  be  so  considered  in  this  case. 

1.  It  is  objected  that  the  indictment  does  not  contain  an  averment 
of  conspiracy  or  confederacy  between  the  defendant  and  an  officer  of 
the  bank  in  violation  of  the  section.  The  defendant  was  indicted,  not 
for  conspiracy,  but  for  the  statutory  offense  of  aiding  and  abetting  an 
officer  of  the  bank  in  a  misapplication  of  the  funds.  The  commission 
of  this  crime  may  have  its  origin  in  a  conspiracy  or  confederacy  be- 
tween the  aider  and  abettor  and  an  officer  of  the  bank,  although  it  is 
not  necessary  to  establish  such  a  conspiracy  in  order  to  convict  of  the 
offense  charged.  A  conspiracy  may  or  may  not  have  existed  at  the 
beginning  of  the  defendant's  overdrafts,  or  it  may  have  developed  in 
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the  course  of  his  transactions  in  this  regard  before  he  ceased  business 
connections  with  the  bank ;  but  it  was  not  necessary  to  either  aver  or 
establish  a  conspiracy  in  order  to  convict  of  the  offense  of  aiding  and 
abetting,  and  in  this  particular  the  court,  in  the  point  submitted  by  the 
defendant,  charged  the  jury  much  too  favorably  to  him. 

2.  It  is  not  necessary  to  aver  that  the  alleged  principal  offender,  to 
wit,  Hartman,  the  cashier,  had  been  convicted  prior  to  the  trial  of 
Hillegass.  It.  is  a  rule  in  common  law  that  in  felonies  an  accessory 
could  not  be  tried  before  the  principal ;  but  in  misdemeanors  all  are 
regarded  as  principals  and'  tried  as  such.  Congress  has  declared  the 
offense  with  which  the  defendant  stands  charged  to  be  a  misdemeanor, 
and  under  the  rule  as  to  misdemeanors  he  is  regarded  as  a  principal, 
and  can  be  tried  either  before  or  after  the  officer  whom  he  aided  and 
abetted  in  the  misapplication.  In  the  commission  of  the  offense  of  the 
misapplication  of  the  funds  of  a  bank  under  this  section,  the  only  part 
an  outsider  can  play  in  accomplishing  the  result  is  to  aid  and  abet  some 
officer  of  the  bank  who  has  control  of  the  funds.  The  offense  of  the 
officer  in  misapplying  the  funds  is  of  the  same  grade  as  that  of  the 
person  aiding  and  abetting.  Both  are  graded  by  the  same  section,  and 
declared  to  be  misdemeanors  subject  to  the  same  penalty,  and  under 
the  common-law  rule  all  are  regarded  as  principals,  and  triable  either 
together  or  separately.  Gallot  v.  United  States,  87  Bed.  446,  31  C.  C. 
A.  44;   Bliss  v.  United  States,  106  Fed.  508,  44  C.  C.  A.  324. 

3.  It  is  objected  that  the  averments  of  the  indictment,  if  proved  to 
the  satisfaction  of  the  jury,  would  in  law  amount  to  no  more  than  an 
overdraft.  The  averments  in  the  indictment  are  that  the  overdrafts 
of  Hillegass  were  made  by  him  in  aid  of  the  unlawful  misapplica- 
tion, fraudulently,  and  with  intent  to  injure  and  defraud  the  bank,  so 
that  proof  of  these  averments  would  establish  the  defendant's  guilt. 
The  uncertainty  as  to  whether  the  jury  would  draw  the  necessary  in- 
ference to  sustain  the  averments  from  the  evidence  which  the  govern- 
ment might  produce  was  no  reason  why  the  court  should  sustain  a  de- 
murrer or  quash  the  indictment,  and  the  refusal  to  do  so  is  no  valid 
reason  for  an  arrest  of  judgment  after  the  government's  evidence  has 
been  submitted,  and  the  jury,  by  its  verdict  of  guilty,  indicated  that 
the  evidence  submitted  by  the  government  was  sufficient  to  sustain  the 
averments  in  the  indictment.  United  States  v.  Heinze  (C.  C.)  161  Fed. 
426.  The  other  matters  raised  as  to  the  sufficiency  of  the  indictment 
need  not  be  considered. 

Reasons  3  to  20,  inclusive,  of  the  reasons  for  a  new  trial,  are 
grounded  upon  an  alleged  erroneous  admission  or  rejection  of  evi- 
dence ;  and  reasons  21  to  30,  both  inclusive,  are  alleged  errors  commit- 
ted in  the  charge  to  the  jury.  In  the  remaining  3  reasons  it  is  urged : 
(1)  The  verdict  is  against  the  law ;  (2)  against  the  evidence ;  (3)  and 
against  the  weight  of  the  evidence.  Hillegass  is  charged  with  the  of- 
fense of  having  aided  and  abetted  one  Morris  L.  Hartman,  the  cashier, 
to  unlawfully  misapply  the  funds  of  the  Farmers'  National  Bank  of 
Boyertown.  Hartman  became  an  employe  of  the  bank  in  1887,  and 
continued  with  it,  either  as  clerk  or  cashier,  from  that  time  to  May  20, 
1907,  a  short  time  before  it  closed.    The  defendant  had  business  trans- 
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actions  with  it  from  the  time  of  its  incorporation,  first  in  connection 
with  his  father,  who  was  a  director,  and  upon  the  death  of  the  latter, 
which  occurred  on  August  1,  1890,  he  continued  his  business  connec- 
tions with  the  institution.  At  the  death  of  his  father,  Hillegass  gave 
his  notes  and  became  personally  responsible  for  an  indebtedness  to  the 
bank  of  about  $27,000,  for  which  both  he  and  his  father  had  been  re- 
sponsible prior  to  that  date.  The  defendant  continued  his  connections 
with  the  bank  as  a  borrower  and  depositor  from  that  time  until  the  time 
of  its  close,  some  time  in  July,  1907,  when  his  total  indebtedness 
amounted  to  something  over  $130,000.  This  amount  was  made  up  of 
"discounted  notes,"  amounting  to  $75,936.97,  which  had.  been  regularly 
passed  by  the  board ;  "bond  account,"  amounting  to  $22,750,  some  of 
which  bonds  had  been  accepted  by  the  board  as  collateral  for  notes, 
and  others  taken  by  Hartman  in  substitution  for  overdrafts  against  the 
instructions  of  the  board  to  the  contrary ;  "overdrafts,"  amounting  to 
$32,838.66,  which  were  checks  drawn  upon  the  bank  by  Hillegass  and 
paid  by  Hartman  out  off  the  funds  of  the  bank ;  "protested  paper  ac- 
count," which  was  an  account  in  which  many  of  the  overdrafts  were 
placed  when  that  account  became  too  unwieldy  for  the  cashier  to  con- 
tinue it  in  his  cash  drawer. 

It  appeared  from  the  government's  evidence  that  Hillegass  contin- 
ued to  present  notes  for  discount  to  the  board  of  directors  and  matters 
were  regularly  conducted  until  September,  1905,  at  which  time  his 
"discounted  notes"  had  increased  very  materially,  and  at  that  time  the 
"overdrafts"  began  to  appear.  The  board  of  directors  were  unaware 
of  any  indebtedness  of  the  defendant  to  the  bank,  other  than  what  he 
owed  upon  his  "discounted  notes."  Without  the  knowledge  of  the 
board,  Hartman  had  permitted  Hillegass  to  overdraw  his  account,  so 
that  on  or  about  March  28,  1906,  his  overdrafts  amounted  to  $24,000, 
$11,000  of  which  Hartman  placed  in  the  statement  book  under  the  head 
of  "protested  paper  account,"  and  it  was  through  this  entry  that  tlie 
president  of  the  bank  became  aware  of  the  overdrafts,  as  a  result  of 
which  Hillegass  and  Hartman  were  called  before  the  board,  and  on 
April  10,. 1906,  a  settlement  was  had,  and  the  board  was  left  under 
the  impression  that  the  whole  of  the  overdrafts  had  been  provided 
for.  On  the  latter  date  Hillegass  presented  ten  $1,000  absolutely 
worthless  Carrolton  Coal  Company  bonds  as  collateral  security  for 
$10,000  of  his  notes,  and  an  additional  amount,  making  a  total  of 
$10,800,  which  was  substituted  for  the  protested  paper  account,  and  the 
board  was  informed  by  Hartman  in  the  presence  of  the  defendant  that 
this  amount  was  the  total  of  Hillegass'  overdrafts,  when  at  the  same 
time  there  was  an  overdraft,  of  which  the  board  was  not  informed, 
amounting  to  about  $13,000.  This  settlement  was  to  go  into  effect  on 
April  18,  1906,  and,  notwithstanding  the  fact  that  the  board  had  given 
positive  directions  to  both  the  cashier  and  the  defendant  at  the  board 
meeting  on  April  10th  that  no  further  overdraft  would  be  permitted  or 
the  acceptance  of  any  securities  allowed  without  the  approval  of  the 
board,  Hartman  permitted  Hillegass  to  increase  his  overdrafts  to  the 
amount  of  over  $6,000  between  April  10th,  at  the  time  the  settlement 
was  made,  and  April  18th,  when  it  was  to  go  into  effect    Some  time 
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after  the  date  of  this  settlement,  in  addition  to  the  overdrafts  allowed 
Hillegass,  Hartman,  without  the  knowledge  of  the  board,  accepted 
from  him  more  of  these  worthless  Carrolton  Coal  Company  bonds  and 
other  worthless  bonds  of  the  Alexander  &  Rich  Mountain  Company. 
All  these  checks  mentioned  in  the  indictment  are  alleged  overdrafts 
at  the  time  they  were  paid,  and  the  account  showed  that  at  no  time 
did  the  defendant  have  a  deposit  of  more  than  $2,000,  and  on  all  this 
indebtedness  the  bank  subsequently  succeeded  in  collecting  less  than 
$8,000.  The  defense  was  that  Hillegass  did  not  know  he  was  over- 
drawing his  account,  and  that  in  fact  during  the  time  of  the  statute  of 
limitations,  to  wit,  from  March  10,  1906,  to  the  time  when  Hillegass' 
operations  with  the  bank  ceased,  he  had  deposited  more  money  than  he 
had  drawn  out.  The  court,  in  charging  the  jury,  called  attention  to 
the  evidence  offered  both  by  the  government  and  the  defense.  We  do 
not  think  it  necessary  to  go  into  a  detailed  consideration  of  the  reasons 
for  a  new  trial.  Those  filed  to  the  charge  of  the  court  fail  to  point 
out  any  error  committed  in  that  regard,  and  there  are  only  one  or  two 
objections  to  the  admission  and  rejection  of  evidence  which  need  any 
attention. 

1.  Hartman,  the  cashier,  whom  it  is  alleged  the  defendant  aided  and 
abetted  in  the  misapplication  of  the  funds,  was  permitted  to  testify  as 
to  the  information  he  gave  to  the  board  of  directors  and  the  president 
of  the  board,  in  the  absence  of  defendant,  in  regard  to  the  overdrafts 
of  Hillegass,  and  to  this  testimony  the  defendant  took  an  exception. 
The  defendant  is  charged  with  aiding  and  abetting  an  officer  of  the 
bank  in  the  misapplication  of  the  funds.  'The  misapplication  of  the 
funds  with  criminal  intent  by  the  officer  whom  the  defendant  aided  and 
abetted  were  fundamental  issues,  and  necessary  to  be  established  to  the 
satisfaction  of  the  jury  b}r  evidence  pertinent  to  those  issues,  without 
regard  to  its  connection  with  the  defendant.  It  was  very  important  in 
this  case  to  know  whether  or  not  Hartman  was  authorized  by  the  board 
of  directors,  either  expressly  or  by  implication,  to  cash  the  checks  of 
the  defendant,  in  order  that  it  might  be  ascertained  whether  or  not  the 
payment  of  the  overdrafts  was  a  misapplication  of  the  funds  with  crim- 
inal intent.  See  Brown  v.  United  States,  142  Fed.  1,  73  C.  C.  A. 
187. 

2.  We  do  not  think  the  objections  to  the  statements  of  Hillegass' 
accounts,  made  by  Hartman,  which  had  been  handed  to  Hillegass  quite 
a  considerable  time  before  the  trial,  to  which  he  had  made  no  objection, 
have  any  merit  in  them  at  all.  At  any  rate,  subsequently,  counsel  for 
the  defendant  practically  withdrew  any  objection,  and  stated  that  it 
was  their  desire  to  have  this  paper  go  to  the  jury. 

3.  The  question  of  whether  or  not  the  bank  had  received  instructions 
from  Washington  not  to  declare  dividends  at  any  time  during  the 
period  of  Hillegass'  transactions  with  it  clearly  has  nothing  to  do  with 
the  case. 

4.  Hartman,  who  was  the  cashier  charged  with  having  made  a  mis- 
application of  the  funds,  when  testifying  in  this  case,  had  before  him 
a  statement  taken  from  the  books  of  the  bank,  in  which  he  had  lumped 
many  of  the  entries  in  the  Hillegass  account.  Upon  cross-examina- 
tion, the  defendant's  counsel  asked  the  witness  to  explain  "what  he 
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would  have  to  do  to  unravel  one  of  these  lump  charges."  In  other 
words,  as  will  be  seen  from  the  record  following  this  question,  the 
cross-examination  was  directed  toward  showing  by  the  witness  that  the 
time  and  labor  necessary  to  work  out  an  accurate  result  as  to  Hillegass' 
account  with  the  bank  would  be  great  and  very  difficult.  The  proof 
of  this  fact  could  not  aid  the  jury  in  arriving  at  a  conclusion  as  to  the 
guilt  or  innocence  of  the  defendant.  It  would  have  been  entirely 
proper  for  the  defendant  to  cross-examine  the  witness  from  the  books 
as  to  the  correctness  of  his  conclusions,  and  as  to  the  correctness  of 
the  lump  sums  to  which  he  testified;  but  there  is  nothing  to  indicate 
that  this  was  the  purpose  of  the  question.  Subsequently  the  court 
ordered  that  the  witness  during  the  recess  should  explain  how  he  ar- 
rived at  the  lump  sums  from  the  books  of  the  bank,  and  counsel  for 
the  defendant  announced  that  was  satisfactory. 

5.  The  objection  to  the  correspondence  between  the  Farmers*  Na- 
tional Bank,  whose  funds  were  misapplied,  and  the  Second  National 
Bank  of  Philadelphia,  was  admissible,  for  the  purpose  of  proving  that 
the  Boyertown  National  Bank  paid  certain  checks  of  Hillegass,  the 
amount  of  which  was  charged  to  him  on  the  books  of  the  bank,  but 
which  checks  could  not  be  obtained,  and  for  this  purpose  we  think  it 
was  clearly  admissible. 

6.  It  will  not  be  necessary  to  consider  the  remaining  reasons  for  a 
new  trial  separately.  It  was  incumbent  upon  the  government  to  estab- 
lish the  overdrafts  of  Hillegass  with  criminal  intent.  In  order  to 
prove  the  overdrafts,  the  -government  was  required  to  go  back  to  the 
beginning  of  Hillegass'  transactions  with  the  bank,  as  his  account  had 
never  been  balanced  during  the  whole  time  of  his  connection  with  the 
institution,  and  it  was  necessary  to  show  the  condition  of  the  "dis- 
counted notes"  account,  as  well  as  his  transactions  in  overdrafts,  as 
they  were  both  so  intermingled  as  to  require  an  examination  of  both 
accounts  in  order  to  ascertain  exactly  his  indebtedness  to  the  bank  in 
either.  The  intent  alleged  required  affirmative  proof  of  its  existence, 
so  that  the  letters  written  by  Hillegass  to  Hartman  in  connection  with 
his  deposits  and  overdrafts,  together  with  the  kind  of  notes  and  se- 
curities generally  sent  to  the  bank,  for  which  he  in  many  instances  re- 
ceived credit,  and  the  irresponsibility  of  the  parties  whose  checks  and 
notes  he  accepted  and  foisted  on  the  bank,  were  facts  proper  to  submit, 
from  which  the  jury  could  legitimately  draw  the  inference  that  his 
overdrafts  were  made  with  the  intent  to  defraud  the  bank. 

The  motion  in  arrest  of  judgment  is  overruled,  and  a  new  trial  re- 
fused. 


Tn  re  CULVER  et  al, 

(District  Court,  D.  Minnesota,  Sixth  Division.    December  1,  1909.) 

Bankbdptcy  (I  354*)— Pabtnership— Marshaling  and  Distribution  or  As- 
sets. 

Evidence  considered,  and  held  to  establish  that  two  bankrupts  were  at 
the  time  of  their  bankruptcy',  and  had  been  for  more  than  20  years,  gen- 
eral partners  in  all  their  business ;  that  all  of  their  property,  whetlier  held 

•For  other  caiea  see  same  topic  A  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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In  the  name  of  the  firm  or  ot  either  or  both  partners,  was  partnership 
property,  and  all  of  their  debts  partnership  debts,  whether  evidenced  by 
obligations  of  the  firm  or  either  or  both  partners. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent  Dig.  {§  555-559; 
Dec.  Dig.  {  354.»] 

In  the  matter  of  M.  A.  and  G.  H.  Culver,  partners  as  Culver  Bros., 
bankrupts.  On  petition  for  review  of  an  order  of  referee  assigning 
assets  to  various  estates,  dated  August  14,  1909,  and  an  order  of  the 
referee  relating  to  the  disallowance  of  claims  against  partnership  as* 
sets,  filed  August  19,  1909.    Reversed. 

A.  B.  Darelius,  for  petitioning  creditors. 
E.  P.  Sanborn,  for  answering  creditors. 
E.  H.  Crooker,  for  trustee  in  bankruptcy. 
Cliff  &  Purcell,  for  bankrupts. 

WILLARD,  District  Judge.  It  is  a  mistake  to  say,  as  do  the  re- 
spondent creditors  on  page  2  of  their  brief,  that  the  partnership  be- 
tween M.  A.  and  Geo.  H.  Culver  commenced  at  Ortonville  in  1900, 
or  in  1901.  The  evidence  requires  a  finding  that  it  commenced  at 
Britton,  S.  D.,  in  1886,  and  that  it  continued  from  that  date  until  it 
was  ended  by  these  bankruptcy  proceedings  in  1909.  It  has  thus  con- 
tinued for  more  than  20  years  without  interruption.  M.  A.  Culver 
testified  that  they  had  done  business  with  one  of  their  present  creditors 
for  more  than  20  years. 

It  is  also  a  mistake  to  say,  as  do  the  respondent  creditors  on  page 
4  of  their  brief,  that  the  business  in  which  the  partnership  was  En- 
gaged was  mercantile  business  only.  The  evidence  requires  a  finding 
that  from  1885  until  these  bankruptcy  proceedings  were  commenced 
the  bankrupts  were  partners  in  each  and  every  kind  of  business  in 
which  either  one  of  them  was  engaged,  or  in  which  both  were  engaged 
together.  That  what  is  called  by  the  parties  the  "outside  business" 
did  not  commence  at  Ortonville,  also,  clearly  appears  from  the  evi- 
dence. M.  A.  Culver  testified  that  they  had  been  doling  in  gold  and 
silver  mining  stocks  before  they  went  to  Mankato,  and  that  the  com- 
pany had  dealt  in  iron  lands  before  they  went  to  Ortonville,  and  that 
they  bought  a  farm  or  two  in  Dakota  before  they  left  Britton. 

The  evidence  is  uncontradicted  that  all  these  transactions,  including 
the  cattle  business  at  Britton,  were  transactions  which  were  carried  on 
for  the  benefit  of  the  partnership.  The  theory  that  there  was  a  ten- 
ancy in  common  between  the  two  brothers  with  reference  to  each  par- 
ticular piece  of  land  that  they  bought,  and  that  each  transaction  outside 
of  the  mercantile  business  constituted  a  separate  transaction,  independ- 
ent of  all  the  others,  finds  no  support  in  the  evidence.  George  Culver 
testified  repeatedly  that  they  were  general  partners  in  everything,  and 
that  there  was  no  separate  agreement  as  to  each  tract  of  land. 

The  evidence  also  shows  tfiat  since  1885  neither  one  of  these  bank- 
rupts has  ever  had  any  individual  property  or  business.  ^That  their 
-partnership  agreement  extended  to  every  kind  of  property  in  which 
either  one  was  interested  is  shown  by  the  testimony  relating  to  their 

•For  oth«r  cases  see  same  topic  A  8  numbbb  in  Dec.  &  Am.  Dlg>- 1907  to  date,  A  Rep'r  Indexes 
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homesteads.  When  this  matter  first  came  up  at  the  examination  of 
M.  A.  Culver,  he  testified  that  the  two  homesteads  were  handled  in 
exactly  the  same  way  as  these  mining  and  other  properties;  and  on 
cross-examination  he  said  that  they  belonged  to  the  partnership  just 
the  same  as  all  the  rfest  of  the  property,  and  that  if  sold  they  would  di- 
vide the  profits  and  losses  just  the  same  as  all  other  properties ;  and, 
what  is  most  significant,  he  added  that  that  was  what  they  had  done 
at  Britton  where  they  both  had  homes.  This  last  statement  was  cor- 
roborated bv  George  Culver,  who  testified  that  when  he  sold  his  home 
in  Britton  he  put  the  money  derived  therefrom  into  the  business  at 
Ortonville. 

li  is  true  that  thereafter  during  the  examination  some  attempt  was 
made  by  leading  questions  to  modify  the  effect  of  this  declaration,  but 
it  is  veipr  clear  from  the  evidence  that  this  homestead  property  was 
treated  in  exactly  the  same  way  as  all  the  property  owned  by  them; 
in  other  words,  they  were  general  partners  in  everything. 

In  English  and  American  liw  such  a  partnership  is  verv  rare.  This, 
however,  is  not  true  in  other  systems  of  jurisprudence.  In  the  Spanish 
Civil  Code  such  a  universal  partnership  in  property  is  recognized,  and 
the  rights  and  liabilities  of  partners  therein  defined. 

I  hold  that  the  evidence  requires  a  finding  that  since  1885  there  has 
existed  between  the  bankrupts  such  a  universal  partnership  as  has  been 
heretofore  mentioned,  and  this  evidence  is  to  my  mind  practically  un- 
contradicted. The  impression  which  I  formed  and  announced  at  the 
hearing  has  been  confirmed  by  a  careful  reading  of  all  the  evidence. 
The  question  as  to  the  relations  between  the  two  bankrupts  must  be 
determined  largely  by  the  testimony  of  the  partners  themselves.  There 
are  certain  undisputed  facts,  which,  according  to  the  respondent  cred- 
itors, show  that  no  such  universal  partnership  existed ;  but  these  un- 
disputed facts  do  not  create  a  conflict  in  the  evidence.  They  simply 
make  it  necessary  to  determine  how  much  the  existence  of  these  facts 
weakens  the  positive  statements  of  the  two  partners  as  to  the  existence 
of  that  relation  tjf  tween  them. 

In  answer  to  a  question  upon  cross-examination,  M.  A.  Culver  testi- 
fied that  his  brother  was  running  the  merchandise  business  almost 
exclusively.  Other  evidence  presented  to  the  same  effect  was  uncon- 
tradicted, and  it  was  also  proven  that  M.  A.  Culver  devoted  very  little 
attention  to  the  mercantile  business,  but  did  transact,  almost  exclu- 
sively, the  outride  business.  These  facts  constitute  a  circumstance 
indicating  the  existence  of  this  general  partnership.  That  M.  A.  Cul- 
ver was  a  partner  in  the  mercantile  business  is  undisputed.  It  would 
be  very  strange  if  he  could  entirely  neglect  that  part  of  the  business 
and  devote  himself  to  these  mining  and  other  transactions,  and  still 
be  entitled  to  a  share  of  the  profits  which  might  result  from  the  mer- 
cantile business. 

The  evidence  shows  that  very  soon  after  going  to  Ortonville  George 
Culver  and  M.  A.  Culver  went  into  the  granite  business.  Part  of  the 
stock  of  the  granite  company  stands  in  the  name  of  George  Culver, 
part  in  the  name  of  M.  A.  Culver,  and  part  in  the  name  of  Culver 
Bros.  In  view  of  the  evidence  in  this  case,  how  is  it  possible  to  say 
that  all  of  the  granite  stock  is  not  partnership  property  ? 
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Among  the  circumstances  which,  according  to  the  respondent  cred- 
itors, indicate  that  the  only  partnership  business  was  that  relating  to 
die  merchandise,  is  the  fact  that  the  partnership  name  was  Culver 
Bros.  This  was  the  name  under  which  they  transacted  business  at 
Britton,  and  the  name  under  which  they  had  transacted  business  from 
that  until  the  present  time.  .  The  evidence  shows  that  the  business 
other  than  the  mercantile  business  which  the  partnership  transacted 
was,  as  a  general  rule,  carried  on  in  the  name  of  M.  A.  Culver.  M.  A. 
Culver  testified  that  they  treated  and  kept  the  mercantile  business 
separate  from  the  outside  business,  and  that  that  was  one  reason  why 
it  was  transacted  in  his  name.  Another  reason  was,  for  matters  of 
convenience,  the  business  being  done  by  M.  A.  Culver,  it  was  more  con- 
venient to  have  the  titles  in  his  name.  The  existence  of  a  partnership 
having  been  proven,  and  it  having  been  established  that  this  partnership 
was  engaged  in  mining  and  land  speculation,  the  fact  that  the  title  to 
the  property  acquired  in  such  speculations  was  taken  not  in  the  partner- 
ship name,  but  in  the  name  of  one  of  the  partners,  is  not  conclusive  that 
it  is  not  partnership  property. 

The  only  fund  which  these  brothers  have  ever  had  since  1885  was  a 
partnership  fund.  All  of  the  property  now  held  by  them  in  the  name 
of  M.  A.  Culver,  or  in  the  name  of  George  H.  and  M.  A.  Culver,  was 
necessarily  acquired  by  the  use  of  partnership  funds;  and  it  was 
acquired  for  partnership  purchases,  because  the  evidence  shows  that 
when  it  was  sold  the  profits  and  losses  were  to  be  equally  divided.  It 
was  therefore,  applying  the  rule  stated  on  page  9  of  respondent  credit- 
ors' brief,  partnership  property.  The  respondent  creditors  applied  this 
same  rule  in  the  present  case,  for  they  claim  that  the  lot  upon  which  the 
store  building  is  located  is  partnership  property,  although  the  title 
thereto  is  in  the  name  of  Geo.  H.  and  M.  A.  Culver. 
^  Considerable  time  was  devoted  in  taking  the  testimony  to  the  ques- 
tion as  to  whether  the  proceeds  from  the  sales  of  outside  property  were 
used  in  the  mercantile  business  or  not.  Both  partners  testified  posi- 
tively that  such  proceeds  were  used;  but  on  cross-examination  they 
were  not  able  to  state  the  amount  nor  any  of  the  details  of  such  appli- 
cation. While  I  consider  the  fact  proven,  yet  I  do  not  consider  it  at 
all  material.  There  was  but  one  partnership,  and  it  was  engaged  in 
all  kinds  of  business.  The  mercantile  business  was  one  branch  of 
the  general  business,  and  whether  the  funds  were  kept  separate  or  not 
is,  in  my  opinion,  immaterial. 

Much  evidence  was  also  taken  with  reference  to  statements  which 
have  been  made  by  the  bankrupts  to  their  creditors  from  time  to  time. 
It  is  claimed  by  the  respondents  that  this  outside  property  did  not 
figure  nor  their  outside  liabilities  in  these  statements.  One  statement, 
however,  was  produced  which  was  given  to  the  Brown  County  Bank 
(Exhibit  8)  wherein  all  these  items  did  appear.  These  statements, 
however,  can  in  no  way  operate  as  an  estoppel  against  creditors  holding 
notes  sigTied  by  M.  A.  Culver.  The  only  bearing  which  they  have  in 
the  case  is  their  tendency  to  show  that  the  statements  made  by  the  two 
bankrupts  as  to  their  partnership  were  not  correct. 

It  is  admitted  that,  while  the  partnership  kept  books  of  account 
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showing  the  condition  of  its  mercantile  business,  it  kept  no  books 
whatever  relating  to  its  other  business.  This  is  also  another  fact  the 
only  .tendency  of  which  is  to  weaken  the  statement  of  the  partners  as 
to  the  existence  of  their  partnership. 

But  when  these  and  all  other  circumstances  of  a  similar  nature  are 
considered  and  given  their  due  weight,  the  fact  still  remains  proven,  in 
my  opinion,  that  there  was  this  universal  partnership  existing  since 
1885.  When  the  brothers  were  at  Mankato  engaged  in  the  hardware 
business,  were  they  not  engaged  in  partnership  business,  simply  be- 
cause the  hardware  business  was  different  from  the  general  mer- 
cantile business  which  they  carried  on  at  Ortonville?  There  being 
no  evidence  that  the  original  partnership  formed  in  Britton  in  1885 
was  ever  discontinued  or  suspended,  what  would  be  said  of  the  rights 
of  the  creditors,  if  there  are  any  now  who  became  such  by  reason  of 
the  hardware  business  carried  on  at  Mankato?  Would  they  be  part- 
nership creditors  entitled  now  to  share  in  the  partnership  assets,  or 
would  they  be  independent  and  separate  creditors  ? 

As  has  been  said  before,  this  case  is  an  extremely  rare  one,  but  it 
has  to  be  disposed  of  with  reference  to  the  recog^nized  principles  of 
law.  The  question  is:  What  shall  such  disposition  be?  There  are 
apparently  only  two  courses  to  pursue,  for  it  cannot  for  a  moment  be 
contended,  in  view  of  the  evidence,  that  the  property  which  stands  in 
the  name  of  M.  A.  Culver  is  his  private  property,  or  that  when  he 
bought  he  was  engaged  in  a  private  enterprise  in  which  his  brother 
had  no  interest.  It  must  be  held  either  that  there  was  one  general 
universal  partnership  and  that  all  of  the  property  in  question  is  part- 
nership property,  or  it  must  be  held  that  there  was  one  partnership 
as  to  the  mercantile  business,  another  partnership  as  to  the  granite 
business,  another  partnership  as  to  the  oil  business,  and  another  part- 
nership as  to  the  mining  business.  It  would  be  also  necessary  to  hold 
that,  in  cases  of  other  pieces  of  real  estate  bought  by  M.  A.  Culver, 
there  was  a  separate  partnership  in  respect  to  each  piece  so  bought. 
No  warrant  can  be  found  in  the  evidence  for  holding  that  there  were 
only  two  partnerships,  one  relating  to  the  mercantile  business,  and 
the  other  relating  to  the  outside  business.  When  the  liabilities  are 
apportioned,  it  would  also  have  to  be  held  that  the  liabilities  which 
were  incurred  on  account  of  the  mercantile  business  should  be  the  lia- 
bilities of  that  partnership,  and  that  each  of  the  other  partnerships, 
the  granite,  the  oil,  the  mining,  and  the  land,  should  have  its  respective 
quotum  of  liability. 

The  liabilities  would  have  to  be  apportioned  in  that  way,  no  matter 
how  the  notes  are  signed,  because,  in  my  opinion,  if  it  is  proven  that 
a  note  signed  in  the  name  of  one  of  the  partners  was  in  fact  given  for 
the  partnership  business,  and  the  proceeds  realized  therefrom  were  used 
in  the  partnership  business,  such  note  is  a  partnership  liability.  Davis 
V.  Turner,  120  Fed.  605,  56  C.  C.  A.  619,  Circuit  Court  of  Appeals, 
Fourth  Circuit.  There  being  here  one  general  partnership,  all  the 
liabilities  were  necessarily  incurred  for  the  benefit  of  that  partnership. 

The  impracticability  of  dividing  up  the  assets  and  the  liabilities 
among  the  several  different  partnerships  of  which  mention  has  been 
made  would  be  a  strong  arg^ument  against  pursuing  such  a  course 
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But  there  is  a  stronger  reason,  namely,  that  the  evidence  does  not 
show  any  such  multiplication  of  partnerships.  There  was  only  one 
partnership.  All  of  the  property  belongs  to  that  partnership,  and  all 
of  the  debts  are  the  debts  of  that  partnership. 

The  result  is  that  the  orders  here  reviewed  are  reversed,  and  the 
case  is  remanded  to  the  referee,  with  instructions  to  make  an  order 
declaring  that  all  of  the  property  now  owned  by  either  one  or  both  of 
the  bankrupts  is  partnership  property,  and  that  all  of  the  debts,  wheth- 
er evidenced  by  obligations  of  the  Culver  Brothers,  or  of  M.  A.  Cul- 
ver, or  of  Geo.  H.  Culver  or  of  M.  A.  &  Geo.  H.  Culver,  are  partner- 
ship liabilities. 

It  is  ordered  that  all  persons  interested  have  20  days  from  the  filing 
of  this  order  in  which  to  file  a  petition  for  review. 


In  re  WALKER. 

(District  Court,  N.  D.  Alabama,  S.  D.    February  5,  1910.) 

No.  8,162. 

Baitkb-dftct  (I  814^) — ^Pbovabzjb  Claiub— IndsbtedUbbs  to  Pabtitbb  Abis- 

INO  AlTEB  BAITKBUPTCT.  I 

Where,  at  the  time  of  the  filing  of  a  petition  in  voluntary  bankruptcy 
by  one  partner,  the  firm  and  the  remaining:  partner  are  solvent,  and  the 
bankrupt  is  not  indebted  to  either,  the  solvent  partner  cannot  prove  a 
claim  against  the  bankrupt  estate  because  in  his  liquidation  of  the  part- 
nership business,  owing  to  causes  arising  subsequently,  it  falls  to  pay 
out,  and  he  is  obliged  to  use  funds  of  his  own ;  such  claim,  if  valid,  be- 
ing one  arising  after  the  bankruptcy,  not  provable  nor  released  by  the 
bankrupt's  discharge. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  470;  Dec. 
Dig.  I  314.*] 

In  the  matter  of  G.  O.  Walker,  bankrupt.    On  review  of  order  of 
referee.    Affirmed. 

C.  B.  Powell,  for  claimant. 

George  Huddleston  and  A.  Leo  Oberdorfer,  for  trustee  in  bank- 
ruptcy. 

GRUBB,  District  Judge.  This  was  a  petition  to  review  the  order 
of  the  referee  in  bankruptcy,  disallowing  the  claim  of  George  Pappas, 
as  the  administrator  of  Peter  Pappas.  The  bankrupt,  G.  O.  Walker, 
and  the  deceased,  Peter  Pappas,  were  partners,  doing  business  under 
the  firm  name  of  the  "Birmingham  Ice  Cream  &  Dairy  Company." 
The  bankrupt  filed-  a  voluntary  petition  on  December  24,  1907,  seek-  . 
ing  to  have  himself,  his  partner,  and  the  firm  adjudged  bankrupts. 
The  other  partner,  Peter  PaQ)as,  appeared  and  resisted  adjudication 
of  himself  and  of  the  firm.  The  court,  thereafter,  adjudicated  Walk- 
er, but,  determining  Pappas  and  the  firm  to  be  solvent,  declined  to 
adjudicate  either.  The  solvent  partner  thereupon  elected  to  take  over 
the  partnership  assets  for  administration,  and  they  were,  accordingly, 
turned  over  to  him,  upon  his  giving  bond  to  pay  all  the  partnership 

*Por  otber  cejim  see  laixie  topic  tt  8  mvmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 

Digitized  by  V:iOOQIC 


456  176  FEDERAL  REPORTER. 

indebtedness.  A  receiver  had  been  appointed,  upon  the  filing  of  the 
petition,  who  was  in  possession  of  the  assets,  and  who  delivered  them 
to  the  solvent  partner  for  liquidation  of  the  partnership  affairs.  The 
solvent  partner  thereupon  settled  the  partnership  affairs,  and  clain^s 
that  the  assets  failed  of  paying  the  partnership  debts,  and  that  he  paid 
from  his  individual  resources  an  amount  over  and  above  the  assets 
turned  over  to  him,  and  over  and  above  his  proper  share  of  the  firm 
indebtedness.  For  this  amount  he  proved  his  claim  against  the  in- 
dividual estate  of  G.  O.  Walker,  which  the  referee  disallowed  by  strik- 
ing it  from  the  files ;  and  from  this  order  of  the  referee  the  review  is 
taken. 

The  referee  disallowed  the  claim  without  passing  upon  the  merits, 
holding  that  it  was  not  a  provable  claim  against  the  estate  of  G.  O. 
Walker  in  bankruptcy,  even  if  correct  in  its  items. 
The  certificate  of  the  referee  contains  this  statement : 
"Upon  the  hearing  of  the  said  motion,  It  was  admitted  that,  on  and  prior 
to  December  24,  1907,  when  the  said  petition  for  adjudication  of  the  said 
firm  of  Birmingham  Ice  Cream  &  Dairy  Ck)mpany  and  of  himself  was  filed 
in  this  court  by  the  said  G.'O.  Wallcer,  the  firm  of  the  Birmingham  Ice  Cream 
&  Dairy  Company  was  amply  solvent,  and  out  of  the  firm  assets  all  creditor^ 
of  the  firm  could  easily  be  paid,  and  that  both  partners  contributed  to  tlie 
firm  everything  he  was  liable  to  contribute  and  had  drawn  nothing  out  of  the 
firm;  so  that,  as  between  the  partners,  neither  owed  the  other  anything; 
nor  did  either  owe  the  firm  anything ;  and  that  the  claim  attempted  to  be  set 
up,  which  constitutes  the  subject  of  this  review,  arose  entirely  and  altogether 
after  the  Institution  of  the  said  proceedings  In  bankruptcy  by  the  said  Q.  O. 
Wallter." 

It  will  be  seen  that  this  is  certified  as  an  admission  of  the  parties 
to  the  proceeding,  and  not  as  a  mere  finding  by  the  referee.  It  is 
also  borne  out  by  the  finding  of  the  court  itself  that  both  the  firm  and 
Peter  Pappas  were  solvent  at  the  time  of  the  filing  of  the  petition. 

If  it  be  conceded  that  one  partner,  to  whom  a  balance  is  found  to 
be  due  upon  settlement  of  the  partnership  affairs  as  of  the  date  of  the 
filing  of  the  petition  from  his  copartner,  may  file  a  claim  in  bankrupt- 
cy against  the  individual  estate  of  his  bankrupt  partner  therefor,  the 
principle  is  not  controlling  of  this  case. 

The  certificate  shows  an  admission  by  the  parties  that  at  the  time 
of  the  filing  of  the  petition  there  was  no  indebtedness  existing  upon  a 
partnership  settlement,  as  between  the  partners,  and  that  the  partner- 
ship assets,  without  resort  to  the  individual  property  of  either  partner, 
were  amply  sufficient"  to  fully  pay  all  the  partner^ip  debts.  At  the 
time  of  the  filing  of  the  petition  in  bankruptcy,  the  bankrupt  partner 
owed  the  solvent  partner  nothing,  either  because  of  greater  contribu- 
.  tion  to  the  firm  assets  by  the  solvent  partner  or  larger  withdrawals 
therefrom  by  the  bankrupt  partner,  or  because  in  order  to  pay  the  firm 
indebtedness  recourse  would  be  necessary  upon  the  solvent  partner  or 
his  property,  after  exhaustion  of  the  firm  assets.  The  effect  of  the 
referee's  certificate  is  not  merely  that  the  parties  erroneously  believed 
the  state  of  the  partnership  accounts  to  be,  at  the  time  of  the  filing  of 
the  petition,  as  recited  therein,  but  it  is  an  admission  that  such  was 
the  actually  existent  state  of  the  accounts  as  between  the  partners,  at 
that  time.    The  case  is,  therefore,  not  one  of  an  unascertained  or  imliq- 
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uidated  indebtedness  due  the  solvent  partner,  Peter  Pappas,  but  one 
in  which  there  was  no  indebtedness  at  all  due  him  at  that  time  from 
his  bankrupt  partner.  The  indebtedness  claimed  by  him  arose  sub- 
sequent to  the  filing  of  the  petition  in  bankruptcy,  by  reason  of  the 
solvent  partner  having  elected  to  take  the  administration  of  the  part- 
nership assets,  which,  when  the  petition  was  filed,  were  admittedly  am- 
ple to  pay  all  partnership  debts,  but  which,  owing  to  subsequently  aris- 
ing causes,  failed  to  realize  enough  to  do  so,  and  by  reason  of  his 
having  undertaken  with  them  to  satisfy  all  the  firm  debts. 

If  any  claim  arose  in  favor  of  the  solvent  partner  against  his  copart- 
ner because  of  the  insufficiency  of  the  partnership  assets  to  liquidate 
partnership  debts  and  the  consequent  necessary  resort  to  the  property 
of  the  solvent  partner  for  that  purpose,  it  was  of  subsequent  origin 
to  the  filing  of  the  petition  in  bankruptcy,  and  is  not  a  provable  claim 
against  the  bankrupt  partner,  nor  one  from  which  a  discharge  in  bank- 
ruptcy would  release  him. 

The  bankrupt  court  is  one  of  limited  jurisdiction,  having  jurisdic- 
tion only  of  proceedings  which  look  to  the  allowance  of  provable 
claims,  and  to  the  discharge  of  the  bankrupt  from  his  debts  on  the  one 
hand,  and  to  the  collection  and  distribution  of  his  assets  among  his 
creditors  oa  the  other.  A  proceeding  which  has  no  relevancy  to  one 
or  the  other  of  these  ends  must  be  without  the  jurisdiction  of  the 
bankrupt  court. 

The  bankrupt  court  retains  jurisdiction  over  a  solvent  partner,  who 
has  undertaken  to  liquidate  the  partnership  affairs;  for  the  purpose  of 
compelling  him  to  account  to  the  trustee  for  the  interest  of  the  bank- 
rupt partner,  if  any,  in  the  firm,  to  the  end  that  it  may  be  applied  to 
the  payment  of  tfie  individual  creditors  of  the  bankrupt  partner.  In 
this  case,  there  was  a  deficiency  of  the  partnership  assets  upon  liq- 
uidation of  the  partnership  affairs  by  the  solvent  partner,  and  the  bank- 
rupt court  is  not  concerned  in  the  solvent  partner's  liquidation  of  the 
partnership  estate  upon  the  ground  of  collecting  and  distributing  the 
assets  of  the  bankrupt  partner  among  his  creditors.  Nor  has  it  ju- 
risdiction of  the  claim  of  the  solvent  partner  against  his  bankrupt 
copartner  for  reimbursement  of  the  amount  expended  by  him  in  liq- 
uidating the  firm  debts,  over  and  above  his  share  of  the  deficiency  in 
firm  assets;  since  no  such  claim  was  in  existence  when  the  petition 
was  filed,  and  it  is  not  a  provable  or  dischargeable  debt  against  the 
bankrupt  partner. 

The  bankrupt  court,  being  concerned  with  the  settlement  of  the 
partnership  affairs  only  for  the  two  ends  mentioned,  and  not  having 
the  general  jurisdiction  of  a  court  of  equity  to  do  complete  equity 
between  the  partners  as  between  each  other,  will  not  proceed  to  de- 
termine the  equities  of  the  two  partners  inter  sese,  except  so  far  as 
they  may  be  germane  to  some  one  of  the  legitimate  purposes  of  bank- 
ruptcy proceedings;  but  will  remit  the  solvent  partner  to  a  court  of 
equity  for  a  settlement  of  his  claim  against  his  copartner.  The  dis- 
charge of  the  bankrupt  partner  in  bankruptcy  would  be  no  bar  to  such 
a  proceeding  in  equity,  since  the  claim  on  which  it  is  based  is  not  a 
provable  one  against  the  individual  estate  of  the  bankrupt  partner. 


Digitized  by  V:iOOQIC 


458  176  FEDERAL  RSPOBTBR. 

The  petition  for  review  is  denied,  at  the  cost  of  petitioner,  and  the 
order  of  the  referee,  disallowing  and  striking  the  claim  from  the  files, 
is  sustained  and  confirmed. 


In  re  DONAHET. 

(District  Court,  M.  D.  Pennsylvania.    February  1,  1910.) 

No.  1,433,  In  Bankruptcy. 

1.  Bankbuptcy  (I  896*)— Exemptions— Effect  of  Removal  from  State. 

The  right  of  a  bankrupt  to  his  exemption  is  to  be  determined  as  of  the 
date  when  it  is  claimed,  and  his  removal  from  the  state  after  the  claim  is 
made  is  immaterial,  although  the  right  is  only  given  to  residents  by  the 
state  law.  , 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  396.*] 

2.  BANKBtjpTCY  (§  400*)— Exemptions— Sufficiency  of  Claim. 

Under  a  state  law  giving  a  debtor  the  right  to  an  exemption  In  property 
to  be  selected  by  him  to  a  stated  value,  where  a  bankrupt  was  possessed 
of  property  capable  of  being  divided  from  which  he  could  make  his  selec- 
tion, he  was  required  to  do  so  in  his  schedules,  and  a  claim  to  the  ex- 
emption from  "proceeds  of  personal  property"  to  the  amount  limited  is 
insufficient. 

[E)d.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  «71-675 ;  Dec. 
Dig.  i  400.*] 

8.  Bankruptcy  (§  400*)- Exemption— Waiveb  of  Specification. 

<  A  specificatioh  of  the  goods  claimed  by  a  bankrupt  as  exempt  may  be 

waived.  But  no  such  effect  is  to  be  given  to  an  agreement  by  which  the 
owner,  as  against  the  claim  of  a  third  party  is  allowed  to  take  possession 
of  the  goods  and  make  a  sale  of  them  in  the  interest  of  creditors;  the 
bankrupt  taking  no  part  in  the  arrangement  and  the  question  of  his  ex- 
'emption  not  entering  into  it 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  f  400.*] 

In  Bankruptcy.  In  the  matter  of  W.  M.  Donahey,  bankrupt.  On 
certificate  froq;i  referee,  passing  on  exceptions  to  bankrupt's  claim  for 
$300  exemption.    Exceptions  sustained. 

H.  W.  Petriken  and  Atkinson  &  Pennell,  for  exceptions. 
Wilberforce  Schwoyer  and  J.  Howard  Neely,  for  bankrupt 

ARCHBALD,  District  Judge.  The  right  of  a  bankrupt  to  his  ex- 
emption is  to  be  determined  as  of  the  date  when  it  is  claimed.  In  re 
O'Hara  (D.  C.)  20  Am.  Bankr.  Rep.  714,  162  Fed.  325.  And  as  in  this 
instance  he  was  a  resident  of  Pennsylvania  at  the  time  of  filing  his 
schedules,  where  claim  was  made,  it  is  immaterial  that  he  may  now 
be  a  fugitive  from  justice  in  another  state,  to  which,  as  it  is  said,  he 
has  withdrawn  in  order  to  escape  arrest  by  his  wife  for  desertion. 
Springer  v.  Lewis,  22  Pa.  191 ;  McCrary  v.  Chase,  71  Ala.  540;  Cald- 
well V.  Renfro,  99  Mo.  App.  376,  73  S.  W.  340;  12  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  85,  86.  It  is  denied  that  this  is  the  fact,  but  the  cer- 
tificate of  the  referee  seems  to  assume  that  it  is ;  his  conclusion  being 
that  it  is  of  no  consequence,  the  absence  of  the  bankrupt  not  having 
interfered  with  the  settlement  of  the  estate.    But  the  $300  exemption 

*For  other  casei  nee  same  topic  A  §  kumbbr  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  RepV  Indexes 
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Uw  in  Pennsylvania  was  passed  for  the  benefit  of  resident  citizens,  in 
order  that  they  may  not  be  reduced  to  utter  poverty,  and  become 
charges  on  the  community,  and  the  right  to  it  cannot  therefore  be  as- 
serted wher^  tfiis  relation  does  not  exist.  Yelverton  v.  Burton,  26  Pa. 
354;  McCarthy's  Appeal,  68  Pa.  218 ;  Dock  v.  Cauldwell,  19  Pa.  Super. 
Ct.  61;  Collom's  Appeal,  2  Penny.  (Pa.)  130;  Snow  v.  Dill,  13  Phila. 
(Pa.)  138;  In  re  O'Hara  (D.  C.)  20  Am.  Bankr.  Rep.  714,  162  Fed. 
325.  If  there  has  been  any  such  withdrawal  from  the.  state  here, 
however,  it  took  place  after  the  claim  was  made,  which,  being  good  at 
the  time,  is  not  to  be  thrown  out  because  of  the  bankrupt's  having  gone 
away  afterwards. 

It  is  further  objected,  however,  that  the  exemption  was  not  properly 
claimed;  money  and  not  property  having  been  asked  for.  As  it  ap- 
pears in  the  schedules,  the  claim  is  in  terms  "for  the  proceeds  of  per- 
sonal property,  $300,"  which  does  not  conform  to  the  requirement  of 
the  statute.  The  debtor  is  called  upon  to  designate  the  particular  prop- 
erty which  he  desires  to  refein,  which  he  has  the  right  to  do  to  the  value 
of  $300,  as  determined  by  a  due  appraisement.  But  it  is  goods,  and 
not  the  proceeds  of  them,  that  he  is  entitled  to,  and  it  is  these,  there- 
fore, that  he  must  specify  and  demand.  Hammer  v.  Freeze,  19  Pa.  257 ; 
In  re  Haskin'(D.  C.)  6  Am.  Bankr.  Rep.  485,  109  Fed.  789;  In  re 
Wunder  (D.  C.)  13  Am.  Bankr.  Rep.  701,  133  Fed.  821 ;  In  re  Pfeiffer 
(D.  C.)  19  Am.  Bankr.  Rep.  230, 155  Fed.  892 ;  In  re  Blanchard  (D.  C.) 
20  Am.  Bankr.  Rep.  417,  161  Fed.  793.  He  cannot,  as  here,  claim 
money  resulting  from  a  sale.  The  case  is  not  like  In  re  Renda  (D.  C.) 
17  Am.  Bankr.  Rep.  521,  149  Fed.  614,  where,  after  the  bankrupt  had 
designated  the  goods  which  he  desired  to  have  set  aside,  they  were  sold 
by  arrangement  with  the  trustee,  which,  it  was  held,  did  not  prevent 
him  from  coming  in  on  the  fund.  Neither  is  it  like  Burke  v.  Guaranty, 
Title  &  Trust  Company,  14  Am.  Bankr.  Rep.  31,  134  Fed.  562,  67  C. 
C.  A.  486,  where  specified  property  was  claimed,  the  only  objection  to 
it  being  that  it  was  not  properly  itemized.  There  may  be  some  things 
in  the  opinion  which  go  further  than  that,  but  that  is  the  real  question 
involved,  and  therefore  the  one  that  must  be  taken  to  have  been  de- 
cided. It  may  be,  also,  that  where  the  only  property  out  of  which  the 
bankrupt  can  secure  his  exemption  is  indivisible  and  above  the  value 
of  that  which  is  allowed  him,  a  different  rule  should  obtain,  a  sale  in 
that  case  being  the  only  alternative.  In  re  Oderkirk  (D.  C.)  4  Am. 
Bankr.  Rep.  617,  103  Fed.  779 ;  In  re  Kane,  11  Am.  Bankr.  Rep.  533, 
127  Fed.  552,  62  C.  C.  A.  616.  But,  according  to  the  bankrupt's  sched- 
ules here,  he  had  liquors  and  cigars  to  the  value  of  $500,  and  furniture 
and  carpets  worth  $3,000  more ;  so  that  there  was  no  dearth  of  goods 
out  of  which  to  select,  and  no  occasion,  therefore,  for  introducing  any 
such  exception. 

It  is  said,  however,  that  there  was  an  arrangement  between  all  par- 
ties concerned  bv  which,  for  the  purpose  of  getting  better  prices  for  the 
estate,  the  hotel  property — furniture,  liquors,  lease,  license,  and  good 
will — ^were  taken  possession  of  by  the  trustee  and  disposed  of  as  a 
whole,  which  would  have  been  seriously  interfered  with,  and  the  result 
materially  reduced,  if  the  bankrupt  had  been  allowed  to  first  take  $300 
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worth  of  property  out  of  it.  But  that  does  not  meet  the  question. 
However  desirable  it  may  have  been,  from  the  standpoint  of  creditors, 
to  sell  the  property  in  bulk,  it  was  not  indispensable,  the  goods  being 
readily  divisible ;  and,  if  not,  the  bankrupt  was  bound  to  designate 
the  particular  part  to  which  he  would  look  for  his  claim,  which  went  to 
the  right,  and  not  to  the  mere  exercise  of  it,  the  exemption  being  of 
goods,  and  not  money,  and  it  being  essential  that  they  should  be  ap- 
praised, in  order  to  see  that  he  did  not  get  more  than  he  was  entitled 
to.  This  did  not  prevent  the  goods  selected  from  being  subsequently 
sold  with  the  rest,  if  that  was  deemed  advisable.  In  re  Renda  (D.  C.) 
'17  Am.  Bankr.  Rep.  621,  149  Fed.  614.  But,  besides  being  necessary 
to  determine  their  value,  it  enabled  them  to  be  charged  with  a  propor- 
tionate share  of  the  loss,  upon  their  being  disposed  afterwards  at  a 
forced  sale  indiscriminately  with  others,  which  is  important.  In  re 
Ansley  Brothers  (D.  C.)  18  Am.  Bankr.  Rep.  457,  163  Fed.  983;  In  re 
Arnold  (D.  C.)  22  Am.  Bankr.  Rep.  392, 169  Fed.  1000. 

This  IS  not  to  say  that  a  specification  mi  the  goods  could  not  be 
waived,  and  a  claim,  such  as  is  here  made,  be  accepted  as  sufficient,  all 
parties  consenting.  But  there  is  nothing  here  on  which  anything  of 
that  kind  can  be  predicated.  No  such  effect  is  to  be  given  to  the  agree- 
ment between  the  excepting  creditor  and  the  trustee,*  by  which  the 
amicable  action  in  ejectment  which  had  been  entered  by  Mr.  Jacobs  as 
owner  of  the  hotel  premises  was  to  be  opened,  and  the  trustee  allowed 
to  take  possession  and  make  sale  of  all  the  property  in  the  hotel  in  the 
interest  of  creditors.  The  bankrupt,  so  far  as  appears,  had  no  part  in 
this  arrangement,  nor  was  the  question  of  his  exemption  drawn  into 
it.  It  was  merely  an  adjustment  between  the  owner  of  the  hotel  and 
the  trustee  by  which  the  proceedings  which  had  been  instituted  in  the 
common  pleas  were  withdrawn,  and  the  rights  of  the  trustee,  as  the 
representative  of  creditors,  recognized.  It  cannot  be  resorted  to,  to 
dispense  with  defects  in  the  bankrupt's  claim,  which  it  had  nothing  to 
do  with. 

It  is  further  said  that  the  bankrupt  had  the  right  to  amend.  In  re 
Duffy  (D.  C.)  9  Am.  Bankr.  Rep.  358, 118  Fed.  926 ;  Burke  v.  Guaranty, 
Title  &  Trust  Co.,  14  Am.  Bankr.  Rep.  31,  134  Fed.  562,  67  C.  C  A. 
486.  But  the  trouble  is  he  did  not  do  so.  And  it  is  too  late  now,  after 
the  property  has  been  disposed  of.  In  re  Von  Kerm  (D.  C.)  14  Am. 
Bankr.  Rep.  403, 135  Fed.  447. 

The  exceptions  are  sustained,  and  the  exemption  disallowed,  and  the 
referee  will  take  action  accordingly. 


In  re  BAILEa 
(District  Court,  D.  South  OaroUna.    December  21,  1909.) 

Bankbuptct  (§  398*) — Exemptions— South  Carolina  Statute. 

Under  the  provisions  of  the  Coostitutlon  of  South  Carolina  (Const  art 
8, 1  28),  which  entitles  a  debtor  to  a  personal  property  exemption  of  $500, 
except  from  "payment  of  obligations  contracted  for  the  purchase  of  such 

•For  otb«r  cmm  m«  Huna  topic  ft  S  mombbb  In  D«c  4  Am.  Digi.  1907  to  dati^  4  R^'r  ladtxw 
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homestead  of  personal  property  exemption,"  as  constmed  by  tbe  Supreme 
Court  of  the  state,  which  governs  in  determining  the  rl^t  of  a  bankrupt 
to  the  exemption,  an  indebtedness  for  borrowed  money  used  in  the  pur- 
chase of  the  property  claimed  is  not  an  obligation  contracted  for  its  pur- 
chase, and  does  not  defeat  the  right  of  the  bankrupt  to  the  exemption. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Gent*  Dig.  fS  676-677; 
Dec  Dig.  i  d9a*] 

In  the  matter  of  Elbert  L.  Bailes,  bankrupt.  On  review  of  order  of 
referee  denying  bankrupt's  claim  to  a  homestead  exemption.  Re- 
versed. 

Lambert  W.  Jones,  for  creditors. 
Blease  &  Dominick,  for  bankrupt. 

BRAWLEY,  District  Judge.  The  referee  disallowed  the  home- 
stead exemption  claimed,  because,  as  stated  in  his  report,  the  funds  in 
hand  consist  entirely  of  the  proceeds  of  a  stock  of  goods  which  had  not 
been  paid  for,  upon  the  authority  of  McGahan  v.  Anderson,  113  Fed. 
115,  61  C.  C.  A.  92,  and  Cannon  v.  Dexter  Broom  Company,  120  Fed. 
657,  67  C.  C.  A.  119 ;  but  upon  the  petition  for  review  it  was  stated 
that  the  referee  refused  to  allow  the  bankrupt  to  offer  testimony  which 
the  bankrupt  was  prepared  to  offer,  which  testimony  would  have  shown 
that  there  was  in  said  stock  of  merchandise  on  the  3d  day  of  December, 
1908,  goods  and  merchandise  of  the  value  of  $1,347.80,  which  could 
be  identified  as  having  been  a  part  of  the  stock,  and  which  had  been 
paid  for  in  full.  I  was  of  opinion,  and  so  stated  in  the  order  then 
made,  that  if  the  bankrupt  could  prove  satisfactorily  that  there  were 
goods  and  merchandise  in  his  stock  which  had  been  fully  paid  for, 
the  rule  laid  down  in  the  Anderson  and  Cannon  Cases  would  not  apply. 
The  petition  was  referred  back  to  the  referee,  with  directions  to  allow 
Bailes  to  offer  testimony  in  support  of  the  allegations  set  up  in  his 
petition  for  review,  and  the  case  is  now  before  me  upon  a  second 
report  of  the  referee  and  the  testimony  taken  by  him. 

It  appears  from  this  testimony  that  Elbert  L.  Bailes,  the  bankrupt, 
testifies  that  this  stock  of  merchandise  was  purchased  at  the  sale  made 
under  orders  of  this  court  by  his  brother,  and  that  since  that  time  he 
has  been  in  charge  of  it,  and  he  swears  that  at  the  time  of  the  sale  there 
was  a  considerable  quantity  of  merchandise  in  the  stock  of  goods  which 
had  been  fully  paid  for  long  before  the  bankruptcy  proceedings  were 
instituted,  and  that  there  was,  at  the  time  when  his  testimony  was 
taken,  such  merchandise  amounting  in  value  to  considerably  more  than 
$500,  the  amount  of  the  personalty  exemption  claimed.  This  testi- 
mony has  not  been  contradicted,  and  therefore  must  be  taken  upon  this 
hearing  as  true ;  but  the  referee  has  disallowed  the  homestead  exemp- 
tion, and  the  case  is  again  before  me  upon  the  petition  to  review  his 
finding. 

The  referee  reports  that  the  bankrupt  began  business  in  the  year 
1906  by  borrowing  $5,000  from  his  wife,  tliat  during  all  the  time  that 
he  continued  in  business  he  was  indebted  to  her  and  to  other  creditors 
from  whom  he  bought  merchandise,  and  that  the  note  for  $6,000  given 
to  his  wife  has  been  proved  as  a  claim  against  the  bankrupt  estate, 
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which  will  pay  possibly  a  little  more  than  30  cents  on  the  dollar  of  his 
indebtedness ;  but  it  appears  from  the  testimony  that  in  January,  1907, 
he  had  on  hand  a  stock  of  goods  of  the  value  of  $7,000,  that  his  in- 
debtedness to  merchandise  creditors  .was  less  than  $1,000,  and  the 
claims  of  the  merchandise  creditors  proved  in  this  case  were,  with 
slight  exceptions,  all  contracted  subsequent  to  January,  1907,  so  it 
seems  to  be  established  that  in  January,  1907,  he  had  on  hand  mer- 
chandise which  had  been  paid  for  in  full  to  an  amoimt  considerably 
more  than  $5,000. 

It  is  true,  as  found  by  the  referee,  that  he  was  continuously  in  debt 
from  the  time  he  commenced  business  until  its  disastrous  conclusion, 
and  it  is  not  surprising,  therefore,  that  the  moral  sense  of  the  referee 
is  shocked,  when  a  man  who  has  lived  for  two  or  three  years  at  the 
expense  of  his  creditors,  and  whose  estiate  will  only  pay  about  30  cents 
on  the  dollar  of  his  indebtedness,  should  claim  $500  as  an  exemption 
and  receive  a  full  discharge  of  his  debts;  but  the  court  is  not  con- 
cerned with  the  wisdom  or  justice  of  the  homestead  exemption  law, 
and  it  is  to  be  governed  in  such  matters  by  the  laws  of  the  state.  They 
declare  that  every  head  of  a  family  shall  be  entitled,  as  a  homestead 
exemption,  to  personal  property  of  the  value  of  $500,  with  a  proviso 
that  there  shall  be  no  homestead  exemption  from  "payment  of  obliga- 
tions contracted  for  the  purchase  of  said  homestead  or  personal  prop- 
erty exemption." 

The  Supreme  Court  of  South  Carolina  in  McNair  v.  Moore,  64  S.  C. 
82,  41  S.  E.  829,  has  decided  that  money  borrowed  and  applied  to  the 
payment  of  the  purchase  price  of  land  bought  of  a  third  party  is  not 
a  contract  for  the  purchase  money  of  the  land  in  the  sense  of  the  Con- 
stitution. There  was  a  like  decision  under  a  similar  provision  of  the 
old  Constitution  in  Calmes  v.  McCracken  &  Koon,  8  S.  C.  97,  where 
Calmes  borrowed  from  Koon  the  money  which  paid  the  cash  portion  of 
the  purchase  money  of  land  which  he  subsequently  claimed  as  a  home- 
stead. It  was  contended  in  that  case  that  the  note  given  by  Calmes  to 
Koon  was  "an  obligation  contracted  for  the  purchase  of  said  home- 
stead." The  court  held  that  this  was  not  supported  by  the  letter  or  the 
spirit  of  the  Constitution ;  that  Koon  was  in  no  wise  a  creditor  by  rea- 
son of  any  contract  for  the  purchase,  and  it  is  only  in  favor  of  such 
a  creditor  that  the  constitutional  exemption  can  apply,  saying  that  the 
proviso  which  excludes  the  right  of  homestead  "was  a  provision  for 
the  benefit  of  the  vendor,  for  without  it,  if  the  purchase  money  was 
not  paid  or  secured  to  be  paid,  a  judgment  which  he  might  afterwards 
recover  on  the  debt  so  created  might  be  defeated  by  the  interposition 
of  the  right  of  homestead  by  the  debtor." 

These  decisions  by  the  Supreme  Court  of  South  Carolina,  interpret- 
ing the  Constitution  of  this  state  in  a  matter  of  purely  domestic  con- 
cern, will  be  followed  by  the  courts  of  the  United  States ;  and,  assum- 
ing that  the  goods  claimed  as  homestead  exemption  had  been  paid  for 
out  of  the  moneys  borrowed  from  the  wife,  they  seem  to  be  conclusive 
that  this  indebtedness  to  the  wife  is  not  a  bar  to  the  homestead  exemp- 
tion. As  matter  of  course,  the  wife  is  not  here  objecting  to  the  allow- 
ance of  the  homestead  exemption. 
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It  IS  therefore  ordered  and  adjudged  that  the  report  of  the  referee 
disallowing  the  exemption  beTeversed,  and  that  the  trustee  do  pay  over 
to  Elbert  L.  Bailes,  out  of  the  moneys  in  his  hands,  the  sum  of  $500 
as  a  homestead  exemption  of  personalty. 


In  re  CULIiEN. 

(District  Court,  B.  D.  Pennsylvania.    Febmary  11,  1910.) 

No.  3.28a 

Bawkbuptct  (I  34.'5*)  —  CLAIM  TO  Fund  —  Judgment  Cbeditob  —  Rklbab*  — 
*'Othzr  Bstatb  " 

A  jncUrment  creditor  expressly  released  bis  Hen  on  certain  described  real 
estate  of  his  debtor  that  It  might  be  conveyed  to  a  mortgagee,  the  debtor 
having  a  right  to  reconveyance  on  payment  of  the  mortgage  debt  at  any 
time  before  the  property  should  be  sold  by  the  mortgagee..  The  release, 
however,  provided  that  it  should  not  affect  the  creditors'  lien  on  the  other 
estate  of  the  debtor.  Held,  that  on  a  sale  of  the  property  free  from  liens 
by  the  mortgagee  and  the  debtor's  trustee  in  bankruptcy,  realizing  a  sum 
more  than  sufficient  to  pay  the  mortgage  debt,  such  surplus  did  not  con- 
stitute "other  estate"  within  the  meaning  of  the  release,  and  that  the 
judgment  creditor  had  no  claim  thereto. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  I  345.* 
For  other  definitions,  see  Words  and  Phrases,  voL  6,  p.  506a] 

.     In  the  matter  of  Thomas  A.  CuUen,  bankrupt.    On  review  of  deci- 
sion  of  referee.    AflBrmed. 

Henry  A.  Hoefler,  for  Edward  Trainer. 

John  Dolman,  for  Bergner  &  Engel  Brewing  Company. 

J.  B.  McPHERSON,  District  Judge.  The  point  upon  which  the  de- 
cision of  this  case  must  turn  will  appear  from  the  following  statement 
of  facts : 

In  October,  1903,  the  bankrupt  owned  10  houses  upon  which  Edward 
Trainer  held  two  judgment  liens,  while  a  building  association  held  three 
prior  mortgages  upon  the  same  property.  The  bankrupt's  indebted- 
ness to  the  association  was  evidently  not  in  a  satisfactory  condition, 
for  a  plan  of  liquidation  was  made  between  them  on  October  6th, 
which  IS  evidenced  by  the  following  resolutions : 

*'It  was  moved  and  seconded  that  the  offer  of  Thos.  A.  Cnllen  be  accepted, 
viz.,  to  transfer  to  the  As8*n  the  10  houses  situated  at  No.  1802  to  1820  So. 
Bancroft  St.  inclusive,  upon  which  the  Ass'n  now  has  a  mortgage.  To  apply 
the  rents,  first  deducting  repairs  and  collecting  commissions,  to  the  payment 
of  ground  rent,  taxes,  water  rents  and  the  dues  in  the  Ass'n  on  ^be  loan  now 
existing,  as  well  as  interest  on  the  amount  of  money  which  the  Ass*n  will  ad- 
vance to  pay  the  taxes  now  dua 

"Mr.  Cullen  agreeing  to  pay  on  demand  any  deficit  between  the  rents  and  ex- 
pense charges  due  and  interest  above  mentioned.  Failure  on  his  part  to  paj 
the  deficit  on  demand  being  a  sufficient  authority  for  the  Ass'n  selling  the  prop 
ertles  for  the  best  price  they  will  bring. 

"The  following  motion  was  made  and  carried: 

"Jhat  if  Mr.  Cullen  pays  the  Asa^n  debt  against  the  houses  above  mentioned 
at  any  time  while  they  remain  in  the  Ass'n  hands,  that  they  be  reconveyed 
over  to  him.    This  not  to  impair  the  Ass'n  right  to  sell  the  houses  at  any 

.  •For  oUiar  cmm  ■«•  ■ama  topi«  ft  f  numbbb  in  Dec.  *  Am.  Digi.  1907  to  data,  *  Rap'r  Indaxaa 
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time,  If  the  ctefidt  between  receipts  and  payments  referred  to  In  the  former 
motion  is  not  paid  on  demand.'* 

To  aid  in  carrying  out  this  plan,  Trainer  released  his  judgments  on 
October  26th ;  the  important  language  of  the  release  being  a  covenant 
that: 

"I  will  not  at  any  time  or  times  hereafter,  sell  or  dispose  of,  attach  or  lery 
upon,  or  daim  or  demand  the  aforesaid  premises,  with  the  appurtenances,  or 
any  part  thereof,  in  or  by  virtue  of  the  aforesaid  Judgment,  or  claim  any  es- 
tate therein,  so  that  the  said  Thomas  A.  Cullen,  his  heirs  and  assigns,  shall 
and  may  hold  the  same,  free  and  clear  of  and  from  the  judgment  aforesaid ; 
provided,  however,  that  nothing  herein  contained  shall  invalidate  the  lien  (X 
security  of  the  said  Judgment  upon  the  other  estate  of  the  said  Thomas  A.  Cul- 
len." 

On  December  14th  the  bankrupt  carried  out  his  part  of  th6  plan  by 
conveying  the  houses  to  the  association  in  pursuance  of  the  foregoing 
resolutions,  and  the  association  continued  to  administer  the  property 
until  March  24,  1909.  Cullen  was  adjudged  a  bankrupt  late  in  1908, 
and  on  March  4,  1909,  the  referee  made  an  order  directing  his  equity 
in  the  houses  to  be  sold  free  of  liens.  In  order  to  make  an  advan- 
tageous sale,  the  association  joined  the  trustee  in  selling  the  whole  title 
on  March  24th — not  only  the  bankrupt's  equity,  but  also  the  legal  title' 
that  had  been  conveyed  in  December,  1903 — and,  after  the  association's 
claim  had  been  paid  in  full  out  of  the  proceeds  of  sale,  a  fund  remained 
which  belonged  to  the  bankrupt's  equity.  To  this  fund  two  claimants 
appeared,  Trainer  and  the  Bergner  &  Engel  Brewing  Company.  It^ 
would  needlessly  increase  the  difficulty  of  understanding  the  question 
for  decision  if  the  facts  concerning  these  claims  should  be  stated  in 
detail.  It  is  enough  to  say  that  if  the  equity  of  the  bankrupt  in  the 
property  was  part  of  his  "other  estate" — ^within  the  meaning  of  that 
phrase  in  the  proviso  of  Trainer's  release — Trainer  should  receive  the 
fund  in  dispute;  otherwise,  the  claim  of  the  brewing  company  is  su- 
perior in  right. 

The  referee  (Theodore  M.  Etting,  Esq.)  decided  against  Trainer's 
contention,  and  I  shall  add  only  a  few  words  to  explain  why  I  agree 
with  his  ruling.  In  my  opinion  the  bankrupt's  equity  in  the  houses 
cannot  be  properly  described  as  "other  estate  of  the  said  Thomas  A. 
Cullen" ; .  that  is,  as  something  else  than  the  very  property  in  which  it 
is  an  equitable  interest  or  an  equitable  estate.  Trainer  gave  up  all 
right  of  every  kind  which  he  could  claim  in  or  out  of  these  specific 
houses  by  virtue  of  his  judgments,  so  that  the  property  might  be  free 
and  clear  from  the  grasp  of  these  liens;  but  he  expressly  retained  the 
lien  and  security  of  the  judgments  against  "other  estate"  of  his  debtor. 
As  I  understand  the  release,  it  must  mean  at  least  this ;  "I  abandon  my 
claim  upon  whatever  estate  or  interest  Cullen  now  has  in  these  houses ; 
but  I  retain  my  rights  against  any  other  estate  that  he  may  now  pos- 
sess, or  may  come  to  possess  hereafter."  If,  therefore,  Cullen's  equity 
under  his  arrangement  with  the  association  was  an  estate  that  existed 
when  the  release  was  executed.  Trainer  expressly  gave  up  all  claim 
upon  it  for  "any  time  or  times  hereafter,"  and  has  no  right  to  the  fund 
now  in  hand,  which  merely  stands  in  its  place.  To  my  mind  the  ques- 
tion seems  to  be  free  from  difficulty.    Cullen  did  not  convey  his  whole 
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estate,  equitable  as  well  as  legal,  to  the  association.  He  continued  to 
hold  a  certain  undefined  but  real  interest,  and  tl)is  never  passed  out  of 
his  ownership.  It  is  this  that  was  sold  on  March  24th,  and  upon  this, 
or  its  proceeds,  Trainer  by  an  instrument  under  seal  had  released  any 
claim  whatever  under  his  judgments. 
The  decision  of  the  referee  is  affirmed.  ' 


In  re  MUDARBI. 
(Circolt  OoutU  D.  Massachnsetts.    January  8,  1910.) 

1.  A1.IEN8   (i   68*) — Naturalization— Pboceedinob— Objections   bt  UinTED 

States. 

Naturalization  Act  June  29, 1906,  c.  3592,  i  11,  84  Stat* 599  (U.  8.  Comp. 
8t  Snpp.  1909,  p.  482),  provides  that  the  United  States  shall  have  the 
right  to  appear  to  crofls-ezamlne  the  petitioner  and  the  witnesses  pro- 
duced in  support  of  his  naturalization  petition  concerning  any  matter 
touching  or  in  any  way  affecting  his  right  to  admission  to  citizenship,  and 
may  call  witnesses,  produce  evidence,  and  be  heard  in  opposition  to  the 
petition.  Held,  that  the  court  wUl  ordinarily  admit  a  petitioner  to  citi- 
zenship in  the  absence  of  declared  opposition  by  the  United  States,  and 
hence  it  is  the  duty  of  the  United  States  attorney  to  specify  his  objections 
and  to  support  the  same  by  argument 

[Ed.  Note.— For  other  cases,  Aliens,  Dec.  Dig.  |  68.*] 

2.  Aliens  (§  61*) — Natubalization— "Free  White  Person"— Syrians, 

A  Syrian  bom  Ih  Damascus  is  a  "free  white  person,"  entitled  to  nat- 
nralizatlon  under  Rev.  St  {  2169  (U.  S.  Comp.  St  1901,  p.  1838),  providing 
that  the  proTislons  of  the  title  relating  to  natnralizatian  shall  apply  to 
aliens,  being  free  white  persons,  etc. 
[Ed.  Note. — For  other  cases,  see  Aliens,  Dec.  Dig.  |  61.* 
For  other  definitions,  see  Words  and  Phrases,  voL  8,  pp.  7446,  7447]. 

Naturalization  proceedings  on  petition  of  one  Mudarri.  Naturaliza- 
tion granted. 

William  H.  Lewis,  Asst.  U.  S.  Atty. 

LOWELL,  Circuit  Judge.  The  petitioner  was  bom  in  Damascus, 
and  testified  that  he  was  a  Syrian  by  race.  The  United  States  attor- 
ney was  asked  if  he  opposed  the  petitioner's  naturalization.  He  re- 
plied that  the  United  States  would  call  the  court's  attention  to  the 
petitioner's  birthplace  and  presumed  race;  that  it  would  neither  ap- 
prove nor  oppose  naturalization,  but  would  leave  the  allowance  there- 
of to  the  judgment  of  the  court.  This  course  the  court  deems  quite 
improper,  for  reasons  which  may  here  be  stated  briefly. 

Section  11  of  the  present  naturalization  act  provides  that  the  United 
States— 

"shall  have  the  right  to  appear  before  any  court  or  courts  exercising  Jurisdic- 
tion in  naturalization  proceedings  for  the  purpose  of  cross-examining  the  pe- 
titioner and  the  witnesses  produced  In  support  of  his  petition  concerning  any 
matter  touching  or  in  any  way  affecting  his  right  to  admission  to  citizenship, 
and  shall  have  the  right  to  call  witnesses,  produce  evidence  and  he  heard  in 
opposition  to  the  granting  of  any  petition  in  naturalization  proceedings."  Act 
June  29,  1906,  c.  3502,  34  Stat  599  (U.  S.  Comp.  St.  Supp.  1909.  p.  482). 

*For  other  cmm  see  eame  topic  *  I  kvmbbb  In  Dec.  A  Am.  Digi.  1907  to  dale,  *  Rep'r  Indexee 
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The  court  is  informed  and  understands  that,  by  virtue  of  the  sec- 
tion just  quoted  and  ©^instructions  thereupon  issued  by  the  Bureau  of 
Naturalization,  the  United  States  attorney  has  made  careful  inquiry 
concerning  the  admissibili^  of  the  petitioner  in  the  case  at  bar,  and 
in  like  cases.  The  court  is  glad  to  acknowledge  the  helpfulness  of 
this  preliminary  inquiry.  Without  it  the  examination  of  the  petitioner 
and  of  his  witnesses  in  court,  whether  conducted  by  the  attorney  or 
by  the  court  itself,  would  be  at  haphazard,  as  was  the  examination 
by  the  court  before  the  act  of  1906.  By  the  course  now  adopted,  the 
proof  in  every  case  is  made  satisfactory ;  while,  under  the  old  statute, 
real  proof  was  very  often  wanting.  But  the  act  of  1906  has  done 
more  than  help  the  judge  in  making  an  investigation  of  fact  for  him- 
self. We  need  not  consider  what  would  be  the  court's  duty  if  the 
United  States  should  now  take  no  part  in  naturalization  proceedings. 
Such  a  course  is  practically  unthinkable.  Where  preliminary  inquiry 
has  been  made;  where  the  attorney  attends  at  the  hearing,  and  in  be- 
half of  the  United  States  examines  the  petitioner  and  his  witnesses 
with  the  freedom  permitted  in  cross-examination ;  where  the  right  to 
offer  additional  evidence  is  fully  recognized,  being  often  exercised  in 
like  case — the  court  is  ordinarily  justified  in  restricting  its  function  to 
a  decision  as  between  litigants.  The  court,  iiideed,  is  not  required  to 
admit  the  petitioner  to  citizenship,  although  the  United  States  assents 
thereto;  but,  after  a  hearing  conducted  as  above  described,  the  court 
will  ordinarily  admit  to  citizenship  in  the  absence  of  declared  op- 
position by  the  United  States.  No  more  than  any  other  litigant  can 
the  United  States  be  permitted  to  put  the  court  to  an  independent 
investigation  of  law  or  of  fact,  without  announcing  its  own  conten- 
tion in  the  matter.  That  which  the  United  States  is  unwilling  to  sup- 
port by  argument  the  court  need  not  consider  seriously.  When  this 
position  had  been  explained  to  the  United  States  attorney,  he  promptly 
and  properly  announced  that  the  United  States  opposed  the  naturaliza- 
tion of  the  petitioner  on  the  ground  that  he  was  not  a  free  white  per- 
son within  the  meaning  of  Rev.  St.  §  2169  (U.  S.  Comp.  St.  1901,  p. 
1333).  In  support  of  their  several  contentwns,  the  United  States  and 
thepetitioner  have  submitted  briefs. 

The  case  at  bar  is  pretty  well  covered  by  the  opinion  of  this  court 
in  the  Halladjian  Case,  174  Fed.  834,  although  what  was  there  said 
of  Armenians  does  not  apply  in  every  respect  to  Syrians.  Those  who 
call  themselves  Syrians  by  race  are  probably  of  a  blood  more  mixed 
than  those  who  describe  themselves  as  Armenians.  However  this 
may  be,  the  older  writers  on  ethnology  are  substantially  agreed  that 
Syrians  are  to  be  classed  as  of  the  Caucasian  or  white  race.  Modem 
writers  on  ethnology,  who  have  departed  from  the  ancient  classifica- 
tion, are  not  agreed  in  substituting  any  other  which  can  be  applied  un- 
der section  21 69.  Inasmuch  as  Syrians  have  been  classified  as  above 
stated,  and  as  this  court  has  long  admitted!  Syrians  to  citizenship,  the 
petitioner  will  also  be  admitted. 

While  the  case  at  bar  is  thus  free  from  considerable  doubt,  yet  the 
court  may  properly  point  out  that  cases  of  difficulty  are  likely  to  arise 
in  construing  section  2169,  unless  its  wording  is  changed  and  the  in- 
tent of  Congress  is  made  to  appear.    That  section  implies  a  classifica- 
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tion  of  some  sort.  What  may  be  called  for  want  of  a  better  name  the 
Caucasian-Mongolian  classification  is  not  now  held  to  be  valid  by 
any  considerable  body  of  ethnologists.  To  make  naturalization  depend 
upon  this  classification  is  to  make  an  important  result  depend  upon 
the  application  of  an  abandoned  scientific  theory,  a  course  of  pro* 
ceeding  which  surely  brings  the  law  and  its  administration  into  dis- 
repute. Here  it  is  impossible  to  substitute  a  modern  and  accepted 
theory  for  one  which  has  been  abandoned.  No  modern  theory  has 
gained  general  acceptance. .  Hardly  any  one  classifies  any  human  race 
as  white,  and  none  can  be  applied  under  section  2169  without  making 
distinctions  which  Congress  certainly  ^d  not  intend  to  draw;  e.  g., 
a  distinction  between  the  inhabitants  of  different  parts  of  France. 
Thus  classification  by  ethnological  race  is  almost  or  quite  impossible. 
On  the  other  hand,  to  give  the  phrase  "white  person"  the  meaning 
which  it  bore  when  the  first  naturalization  act  was  passed,  viz.,  any 
person  not  otherwise  designated  or  classified,  is,  to  make  naturaliza- 
tion depend  upon  the  varying  and  conflicting  classification  of  persons 
in  the  usage  of  successive  generations  and  of  different  parts  of  a 
large  country.  The  court  greatly  hopes  that  an  amendment  of  the 
statutes  will  make  quite  clear  the  meaning  of  the  word  "white"  in 
section  2169. 


PENNSTIiVANIA  STEEL  CO.  et  al.  v.  NEW  YORK  CITY  RY.  CO.  et  al. 

(Circuit  Court,  S.  D.  New  York.    January  10,  1910). 

Nos.  2-9,  2-35,  8-87,  2-149,  8-114. 

CoxTBTS  (S  500*)— Fedebai.  CotJBTS— Adjttstmknt  of  Claims  Against  Receivbbs 
— Questions  Dbtebmined. 

In  adjusting  a  claim  of  a  receiver  for  a  street  railroad  company  ap- 
pointed by  a  state  court  against  receivers  of  lessees  of  such  road,  ap- 
];)ointed  by  a  federal  court,  for  its  use  and  occupation  while  in  their  posses- 
sion before  it  was  turned  over  to  the  state  receiver,  the  federal  court  will 
not  undertake  to  determine  how  much  of  the  rental  shall  be  paid  to  the 
state  receiver  and  how  much  to  the  company,  which  is  a  matter  to  be  dis- 
posed of  by  the  state  court 

[Ed.  Note. — For  other  cases,  see  Courts,  Dee.  Dig.  §  500.*] 

In  Equity.  Suits  by  the  Pennsylvania  Steel  Company  and  the  Deg- 
non  Contracting  Company  against  the  New  York  City  Railway  Com- 
pany and  the  Metropolitan  Street  Railway  Company ;  the  Morton 
Trust  Company,  as  trustee,  against  the  Metropolitan  Street  Railway 
Company  and  others  (two  cases);  the  Guaranty  Trust  Company  of 
New  York,  as  trustee,  against  the  Metropolitan  Street  Railway  Com- 
pany and  others ;  and  the  Guaranty  Trust  Company  of  New  York,  as 
trustee,  against  the  Second  Avenue  Railroad  Company  in  the  City  of 
New  York  and  others.  In  the  matter  of  the  application  of  the  Sec- 
ond Avenue  Railroad  Company  in  the  City  of  New  York  and  George 
W.  Linch,  receiver,  for  allowance  of  claim.    Order  of  reference. 

•For  otlior  case^  loe  fame  topic  A  S  vvubmb  la  Dae.  ft  Am.  Digs.  1807  to  date,  ft  R^'r  Indaxes 
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Byrne  &  Cutcheon,  for  Pennsylvania  Steel  Co.  and  another. 
Masten  &  Nichols,  for  receivers  of  Metropolitan  St.  Ry.  Co, 
Dexter,  Osborn  &  Fleming,  for  receivers  of  New  York  City  Jly.  Ca 
James  L.  Quackenbush,  for  New  York  City  Ry,  Co. 
J.  Parker  Kirlin,  for  Metropolitan  St.  Ry.  Co, 
Brownson  Winthrop,  for  Morton  Trust  Co. 
Davies,  Stone  &  Auerbach,  for  Guaranty  Trust  Co. ' 
John  W.  Griggs,  for  Second  Ave.  R.  Co.  and  another, 

LACOMBE,  Circuit  Judge.  This  is  a  petition  dated  December  29, 
1909,  by  the  Second  Avenue  Railroad  Company  and  by  George  W. 
Lmch,  its  receiver,  under  order  of  the  Supreme  Court  of  the  state 
dated  September  19,  1908.  It  prays  that  this  courit  will  proceed  by 
reference  to  a  special  master  to  determine  petitioners'  claims  for  com- 
pensation for  the  use  and  occupation  from  June  1,  1908,  to  November 
12,  1908,  of  the  property  of  the  road  theretofore  leased  to  the  Met- 
ropolitan Street  Railway  Company;  and  to  determine  how  much  of 
such  coQipensation  shall  be  paid  by  receivers  of  the  New  York  City 
Railway  Company  and  how  much  by  receivers  of  the  Metropolitan 
Street  Railway  Company ;  also,  how  much  of  such  compensation  shall 
be  paid  to  the  Second  Avenue  Railroad  Company  and  how  much  to 
Mr.  Linch  as  its  receiver. 

In  October,  1908,  petition  was  filed  asking  that  the  property  in  ques- 
tion then  held  by  the  receivers  of  this  court  should  be  turned  over  to 
the  receiver  of  the  Second  Avenue,  and  that  certain  claims  then  made 
by  him  be  adjusted  and  paid.  Reference  may  be  had  to  opinion  in 
Morton  Trust  Company  v.  Met.  St.  Ry.  Co.  (C.  C.)  165  Fed.  489.  The 
several  claims  were  there  discussed,  some  of  them  disposed  of,  and 
others  referred  to  the  special  master.  It  was  supposed  that  by  this 
time  they  would  have  been  presented  and  liquidated ;  but  the  present 
applications  disclose  the  fact  that  after  that  decision  the  parties  in  in- 
terest took  a  long  vacation,  and  nothing  has  been  presented  to  the 
master.  Now  we  have  a  similar  application  for  reference  as  to  one 
of  the  claims.  The  reason  suggested  for  a  further  order  is  that  the 
first  one  was  entitled  in  only  one  of  the  many  suits,  and  an  adjudication 
therein  might  not  bind  all  interests.  The  suggestion  is  not  persuasive. 
All  that  the  petitioners  are  concerned  with  is  to  get  their  money.  If 
they  had  proceeded  promptly  under  the  old  order  and  liquidated  their 
claim,  they  would  probably  receive  a  check  for  the  same  within  a  few 
days.  It  is  also  not  easy  to  understand  why  this  alleged  defect  in  the 
order  did  not  suggest  itself  to  some  one  in  the  course  of  the  last  14 
months.  Nevertheless  the  alleged  debt  is  the  debt  of  the  court,  in- 
curred (if  it  be  incurred)  by  the  court's  receivers,  whatever  their  title 
may  be,  and  if  the  making  of  an  additional  order  will  expedite  its  liq- 
uidation such  an  order  will  be  made.  But,  in  view  of  the  long  and  un- 
explained delay,  the  order  will  provide  that  the  claim  be  filed  with  the 
special  master  within  15  days,  and  that  he  be  instructed  to  set  it  down 
for  an  early  hearing  and  to  require  counsel  to  be  prompt  in  proving  it 

The  court  takes  this  occasion  to  suggest  again  to  all  the  special  mas- 
ters that  all  claimants  should  be  required  to  be  prompt  in  making  proof 
of  their  claims.    It  is  hoped  that  the  court's  administration  of  all  these 
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properties  is  drawing  to  its  close,  and  the  time  will  soon  come  when 
dilatory  creditors  will  not  be  allowed  to  file  claims  nunc  pro  tunc,  and 
when  dilatory  claimants  will  be  required  to  complete  their  proofs 
promptly  or  have  their  claims  dismissed. 

Referring  again  to  the  opinion  in  165  Fed.  489,  it  will  be  noted  that 
there  were  other  claims  then  advanced  by  petitioners,  of  which  it  now 
•appears,  upon  inquiry  by  the  court,  the  special  master  who  was  au- 
thorized to  pass  upon  them  more  than  a  year  ago  has  never  heard.  It 
might  be  fair  to  assume  that  such  a  condition  imports  a  waiver  of 
them ;  but  the  resuscitation  of  this  claim  for  use  and  occupation  may 
indicate  that  they  also  are  to  be  brought  up  under  some  fuller  head- 
lining. The  order  made  under  this  d**cision  will  therefore  contain  a 
clause  that  all  claims  of  the  Second  Avenue  Railroad  Company  or  its 
receiver,  not  covered  by  the  terms  of  this  order,  against  receivers  of 
this  court  who  have  heretofore  held  temporary  possession  of  the  prop- 
erty of  such  railroad,  must  be  filed  with  the  special  master  within  30 
days  or  be  forever  barred. 

As  to  the  subsidiary  request  that  the  master  determine  how  much 
of  the  compensation,  if  any  be  due,  shall  be  paid  by  receivers  of  the 
New  York  City  Railway  and  how  much  by  receivers  of  the  Metropoli- 
tan Street  Railway,  the  order  will  permit  him  to  do  so,  if  it  be  found 
necessary.  But  as  at  present  advised  the  court  sees  no  necessity  of  his 
wasting  time  over  any  such  determination.  Any  claim  which  may  be 
proved  for  use  and  occupation  of  the  Second  Avenue  Road  by  re- 
ceivers of  this  court,  whatever  their  title  may  be,  will  be  paid,  and 
how  such  payment  shall  be  distributed  as  a  matter  of  charge  and 
credit  between  the  different  interests  represented  will  be  adjusted  by 
the  master  in  the  general  accounting  between  such  interests. 

As  to  the  other  subsidiary  request  that  the  master  determine  how 
much  of  the  compensation,  if  any  be  found  due,  shall  be  paid  to  the 
Second  Avenue  Railway  Company  and  how  mudi  to  its  receiver,  this 
court  must  register  an  emphatic  denial.  All  money  found  to  be  due 
will  have  to  be  paid  to  the  same  individual,  George  W.  Linch,  receiver 
of  the  Second  Avenue  Railway  Company,  either  as  receiver  of  the 
choses  in  action  of  that  company  or  as  the  holder  of  a  chose  in  action 
accruing  after  he  took  its  place.  How  he  shall  distribute  that  money 
is  a  matter  for  the  determination  of  the  state  court,  which  appointed 
him.  It  would  be  indecorous  for  us  to  undertake  even  to  indicate 
such  distribution,  besides  which  we  have  troubles  enough  of  our  own 
without  borrowing  those  of  a  receivership  which  this  court  did  not 
create. 


PENNSYLVANIA  STEEL  CO.  V.  NEW  YORK  CITY  RY.  CO.  et  al. 

(Circuit  Court,  S.  D.  New  York.     January  12,  1910.) 

BscBivEBB  (I  149*)— Claims  Against  Rbceivsbshif— Time  fob  Pbovino. 

Where,  pursuant  to  orders  of  a  federal  court  In  a  proceeding  against 
Insolvent  street  railroad,  companies  In  which  receivers  have  been  ap- 
pointed, advertisement  has  been  made  requiring  claims  against  the  defend- 
ants to  be  proved  before  a  special  master  before  a  named  date,  claimants 

*For  other  cases  see  same  topic  ft  8  mJiUBB  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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who  elect  to  prosecute  their  claims  to  judgment  against  the  defendants, 
expecting  that  their  judgments  will  be  allowed  nunc  pro  tunc,  will  be  re- 
quired to  act  with  reasonable  diligence  so  as  not  to  delay  the  closing  of  the 
receivership ;  otherwise  their  claims  will  not  be  allowed  against  its  funds. 
[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  9  263 ;  Dec.  Dig. 
S  149.*] 

In  Equity.  Suit  by  the  Pennsylvania  Steel  Company  against  the 
New  York  City  Railway  Company  and  the  Metropolitan  Street  Rail- 
way Company.     In  the  matter  of  claims  against  receivers. 

Byrne  &  Cutcheon,  for  plaintiff. 

James  L.  Quackenbush,  for  New  York  City  Ry.  Co. 

J.  Parker  Kirlin,  for  Metropolitan  St.  Ry.  Co. 

Masten  &  Nichols,  for  receivers  of  Metropolitan  St.  Ry.  Co. 

Dexter,  Osbom  &  Fleming,  for  receivers  of  New  York  City  Ry.  Co. 

LACOMBE,  Circuit  Judge.  It  is  more  than  two  years  now  since 
advertisement  was  made  by  the  special  master  requiring  claims  against 
defendants  to  be  filed  with  him  before  a  named  date,  if  claimants 
elected  to  prove  them  against  any  funds  in  or  coming  to  receivers' 
hands.  Since  then  from  time  to  time  orders  have  been  made  in  spe- 
cial cases  allowing  claims  to  be  filed  nunc  pro  tunc.  In  many  of  these 
cases  the  claimants  have  elected  to  prosecute  an  action  to  judgment 
against  the  railway  company,  expecting  that  the  court  would  allow 
such  judgment  to  be  filed  nunc  pro  tunc  as  a  claim  against  such  funds. 
See  (C.  C.)  157  Fed.  443.  As  was  indicated  in  the  memorandum  filed 
March  16,  1908  (C.  C.)  161  Fed.  786,  this  proceeding  cannot  be  held 
up  indefinitely  for  the  accommodation  of  dilatory  claimants.  After 
March  1,  1910,  no  orders  will  be  signed  allowing  such  claims  to  be 
filed  nunc  pro  tunc.  Between  now  and  then  parties  must  elect  wheth- 
er they  will  file  their  claims  with  the  special  master  and  submit  their 
proofs  to  him,  or  will  continue  to  prosecute  their  actions  against  de- 
fendants, and  such  election  will  be  considered  final. 


PENNSYIiVANIA  STEEL  CO.  v.  NEW  YORK  CITY  RY.  CO. 
(Circuit  Conrt,  S.  D.  New  York.    February  19,  1910.) 

Street  Railboads  (9  58*)— Claims  Against  Receivebs— Reference. 

Order  referring  claim  ai^alnst  receivers  for  lessee  street  raUroad  com- 
pany, for  use  and  occupation  of  leased  line  after  the  payment  of  rental 
ceased,  amended. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec.  Dig.  §  5a*] 

In  Equity.  Suit  by  the  Pennsylvania  Steel  Company  against  the  New 
York  City  Railway  Company.  Motion  by  Central  Park,  North  & 
East  River  Railroad  Company  to  amend  order  of  November  30,  1908, 
referring  certain  questions  to  the  special  master,  on  the  ground  that 
the  order  does  not  fully  express  tlie  decision  of  the  court  pursuant 
to  which  it  was  entered. 

•For  otber  casei  lee  lame  topic  A  §  numbbb  In  Dec.  A  Am.  Digs.  1907  to  dato,  ft  Rep'r  IndazM 
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Byrne  &  Cutcheon,  for  Pennsylvania  Steel  Co. 

J.  L.  Quackenbush,  for  New  York  City  Ry.  Co. 

Dexter  Osbom  &  Fleming,  for  receiver  of  New  York  City  Ry.  Co. 

Dykman,  Oeland  &  Kuhn,  for  Central  Park,  N.  &  E.  R.  R.  Co. 

Masten  &  Nichols,  for  receivers  of  Metropolitan  St.  Ry.  Co. 

LACOMBE,  Circuit  Judge.  The  decision  was  rendered  October 
1^,.  1908.  165  Fed.  472.  After  stating  that  receivers  should  account 
for  whatever  receipts  came  to  their  hands  from  the  operation  of  the 
lessor's  road  during  the  period  for  which  no  rent  has  been  paid,  de- 
ducting what  is  properly  chargeable  against  the  same,  it  was  referred 
to  the  master  to  take  testimony  and  report  thereon,  and  also  as  to 
petitioner's  claim  to  be  paid  rent,  providing  that  application  to  be 
paid  a  sum  equivalent  to  rent  might  be  renewed  before  the  master. 
It  was  the  intention  to  leave  the  question  what  amount  should  be  paid 
by  receivers  to  Central  Park  North  &  East  River  Railroad  Company 
practically  open  before  the  master  to  be  passed  upon  by  him  and  re- 
viewed by  the  court.  Apparently  the  order  does  not  specifically  refer 
to  the  special  master  the  question  of  rent,  and  this  motion  is  granted 
so  far  as  it  asks  for  the  insertion  of  a  new  clause  marked  "fourth." 
The  motion  to  amend  by  restricting  the  special  master's  inquiry  as  to 
receipts  and  deductions  to  the  pericS  from  January  1,  1908,  to  August 
5,  1908,  is  denied.  It  was  the  intention  of  the  court  to  have  the  spe- 
cial master  investigate  and  report  for  the  period  from  date  of  receiver- 
ship as  a  basis  on  which  to  determine  what  amount  should  now  be 
paid,  whether  rent  or  quantum  valebat. 


PENNSYLVANIA  STEET.  CO.  et  al.  v.  NEW  YORK  CITY  RY.  00.     MOR- 
TON TRUST  OO.  V.  METROPOLITAN  ST.  RY.  C50.  (two  casee). 
GUARANTY  TRUST  CO.  OF  NEW  YORK  v.  SAME. 

(Circuit  Court,  S.  D.  New  York.    February  18,  1910.) 

Nob.  2-9,  2-33,  2-149,  3-37. 

1.  Street  Railboads  (8  49*)— Leases— Breach  of  Covenant. 

A  covenant  by  the  lessee  In  a  lease  of  a  street  railroad  to  pay  all  taxes 
"lawfully  laid  and  imposed**  upon  the  property  or  franchises  demised  is 
not  broken  because  taxes  Imposed  have  been  allpwed  to  become  in  arrears, 
where  the  delay  was  caused  by  litigation  instituted  In  good  faith  by  the 
lessee  and  afterward  by  its  receivers  to  effect  a  reduction  of  the  tax,  and 
its  necessity  or  propriety  has  been  demonstrated  by  the  result. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec.  Dig.  §  49.*J 

2.  Street  Railroads  (S  58*)— Insolvency  and  Receivers— Repair  of  Leased 

Lines. 

Orders  granted  authorizing  receivers  for  the  lessee  of  a  street  railroad 
system  to  repair  certain  leased  lines  to  comply  with  the  requirements  of 
the  leases. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec.  Dig.  §  58.*] 
8.  Street  Railroads  (§  49*)— Leases— Construction. 

Where  a  covenant  by  a  lessee  of  street  railroad  lines  to  "pay  and  dis- 
charge all  taxes,  assessments,  license  fees  and  percentages  of  receipts 

*1For  other  cases  see  same  topic  A  §  nujabbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indeotea 
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wfilch  may  be  lawfully  laid  or  imposed  upon  the  property  or  francblaes 
hereby  demised/'  or  on  the  lessor  companies  in  respect  thereof,  has  been 
construed  by  the  parties  during  nine  years  to  include  a  special  franchise 
tax  created  and  imposed  since  the  lotuses  were  made,  such  construction 
will  be  followed  by  the  courts. 

[Ed.  Note. — ^For  other  cases,  see  Street  Railroads,  Dec.  Dig.  (  49.*] 

4.  Stbebt  Bailboads  ($  58*)— Regeivsbs— AnomoN  of  Lease. 

The  mere  payment  by  receivers  for  a  lessee  of  a  street  railroad  of  what- 
ever the  lease  requires  to  be  paid  to  the  lessor  as  compaisatlon  for  the  use 
and  occupation  of  its  property  will  not  amount  to  a  final  election  to  adopt 
and  ratify  such  lease. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec.  Dig.  (  58.*] 

6.  Stbeet  Railboadb  (§  58*)— Insolvency  and  Reckivkbs— Administbatiok 
OF  Pbopbbtt. 

Receivers  for  an  insolvent  lessee  of  an  extensive  street  railway  system. 
Including  a  large  numb^  of  lines,  held  on  long  leases,  should  so  far  as 
I)ossible  preserve  the  integrity  of  the  system  until  its  sale. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec.  Dig.  |  58.*] 

6.  Stbeet  Railboadb  (§  58*)  —  Rbcbivebs  —  PATiiSNT  of  Taxes  on  Leased 

Pbopebtt. 

Receivers  for  the  lessee  of  a  street  railway  system  authorized  to  pay 
franchise  taxes  imposed  on  the  lessors  of  lines  included  in  such  system  as 
required  by  the  terms  of  the  leases,  which  taxes  had  been  in  litigation  for 
a  number  of  years  prior  to  and  during  the  receivership,  where  their  va- 
lidity and  the  amounts  due  have  been  finally  adjudicated  by  the  state 
courts. 

[Ed.  Note. — ^For  other  cases,  see  Street  Railroads^  Dec.  Dig.  {  58.*] 

7.  INTEBNAL  REVENUE  (§  7*)— INCOME  TAX— CONSTBXTOTION  OF  STATUTE. 

The  federal  excise  tax  imposed  on  the  net  income  of  certain  corporations 
by  Act  Aug.  5,  1909,  c.  6,  36  Stat.  112  (U.  S.  Oomp.  St  Supp.  1909,  p.  844), 
was  not  intended  to  include  insolvent  corporations  with  no  net  income 
whose  properties  are  being  administered  by  a  court 

[Ed.  Note. — ^For  other  cases,  see  Internal  Revenue,  Dec.  Dig.  i  7.*] 

In  Equity.  Suits  by  the  Pennsylvania  Steel  Company  and  another 
against  the  New  York.  City  Railway  Company;  the  Morton  Trust 
Company  against  the  Metropolitan  Street  Railway  Company;  the 
Guaranty  Trust  Company  of  New  York  a^inst  the  Metropolitan 
Street  Railway  Company;  and  the  Morton  Trust  Company  against 
the  Metropolitan  Street  Railway  Company.  In  the  matter  of  receiver- 
ships. 

Various  petitions  and  cross-petitions  in  the  suits  above  enumerated 
were  argued  at  the  same  time,  and  they  are  so  interrelated  that  they 
should  be  disposed  of  in  a  single  opinion. 

Byrne  &  Cutcheon,  for  Pennsylvania  Steel  Co.  and  another. 

Jas.  L.  Quackenbush,  for  New  York  City  Ry.  Co. 

Dexter  Osbom  &  Fleming,  for  receiver  of  New  York  City  Ry.  Co. 

Brownson  Winthrop,  for  Morton  Trust  Co. 

J.  Parker  Kirlin,  for  Metropolitan  St.  Ry.  Co. 

Masten  &  Nichols,  for  receivers  of  Metropolitan  St.  Ry.  Co. 

Davies,  Stone  &  Auerbach,  for  Guaranty  Trust  Co. 

•For  other  c«tet  im  tame  topic  A  8  mvmbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  4  Rep'r  Indexes 
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LACOMBE,  Circuit  Judge.  The  questions  presented  on  this  hear- 
ing will  be  considered  separately,  although  not  necessarily  always  in 
the  order  of  their  presentation. 

Petition  of  Harlem  Railroad  Company. 

This  company  is  the  owner  of  what,  without  going  into  details,  is 
known  as  the  Fourth  Avenue  &  Madison  Avenue  Line,  including 
Eighty-Sixth  Street  Crosstown  Line.  The  property  was  leased  to  the 
Metropolitan  Street  Railway  Company  for  999  years  on  June  11, 1896, 
and  has  since  been  operated  by  that  company,  by  its  lessee,  the  New 
York  City  Railway  Company,  and  by  the  receivers  of  the  two  last- 
named  companies.  The  petition  prays  that  receivers  "be  instructed 
and  directed  to  elect  whether  or  not  they  will  assume  and  adopt  the 
[said]  lease,  or  that  it  be  determined  that  the  petitioner  may  re-enter 
and  repossess  its  properties  therein  described,"  and  for  general  relief. 

As  to  the  election  whether  or  not  to  assume  and  adopt  the  lease, 
it  is  sufficient  to  say  that  as  to  all  leases  held  by  the  Metropolitan 
Street  Railway  Company  this  court  in  the  decree  of  foreclosure  in- 
serted provisions  which  instructed  the  receivers  to  take  no  action, 
which  might  be  construed  as  an  election,  prior  to  sale.  Appeal  was 
taken  to  Sie  Circuit  Court  of  Appeals,  has  been  argued,  and  is  now 
under  consideration  by  the  appellate  court.  Under  these  circum- 
stances, it  would  be  highly  indecorous  for  this  court  to  instruct  re- 
ceivers further  on  this  subject,  while  that  tribunal  is  considering  the 
propriety  of  the  instructions  already  issued — ^unless  some  most  extra- 
ordinary and  unforeseen  contingency  should  arise,  of  which  there  is 
no  suggestion  here.  This  election,  however,  is  of  no  especial  im- 
portance now.  The  gist  of  the  petition  is  that  the  covenants  of  the 
lease  have  been  already  broken,  and  that  lessor  is  entitled  to  re-enter. 
If  that  is  so,  mere  election  to  "assume  and  adopt"  would  not  change 
the  situation. 

The  alleged  breaches  of  the  leases  on  which  petitioner  relies  are 
these : 

(A)  The  lease  provides  that  the  lessee  shall  during  the  term  of  the 
lease  "pay  and  discharge  all  taxes,  assessments,  license  fees  and  per- 
centages of  receipts  which  may  be  lawfully  laid  or  imposed  upon  the 
property  or  franchises  hereby  demised,  or  any  part  thereof,  or  upon  or 
exacted  from  the  lessor  in  respect  thereof,  or  by  reason  of  the  pay- 
ment of  the  rent  hereby  reserved  or  upon  the  stock  of  the  lessor  by  rea- 
son of  its  receipt  of  the  rent  hereby  reserved."  Subsequent  to  the 
making  of  the  lease,  the  state  of  New  York  devised  and  put  in  force 
a  new  form  of  taxation  on  public  service  corporations,  referred  to  in 
the  record  as  the  "special  franchise  tax."  This  tax  was  imposed  di- 
rectly on  the  lessor  road.  The  lessee  at  once  challenged  the  constitu- 
tionality of  this  tax,  carried  the  question  to  the  Supreme  Court  of  the 
United  States,  was  defeated,  and  paid  the  tax  for  the  year  which  it 
thus  brought  up.  It  also  questioned  the  amount  of  the  tax  as  assessed 
by  the  state  officials,  and  for  each  and  every  year  undertook  to  review 
it  by  certiorari.  The  multitudinous  proceedings  thus  resulting — for 
there  are  many  other  lessors — were  instituted  by  the  lessee  (after- 
wards by  receivers)  are  pending  in  court  and  have  been  carefully  at- 
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tended  to.  Each  certiorari  is  in  the  name  of  the  lessor;  the  lessee 
and  subsequently  the  receivers  retaining  counsel  and  paying  all  the 
expenses  of  litigation.  On  November  10,  1909,  receivers  sent  to  the 
secretary  of  petitioner  the  following  letter : 

"Dear  Sir:  As  you  doubtless  know,  the  special  franchise  taxes  of  your  com- 
pany have  not  been  paid  in  full.  Proceedings  by  certiorari  to  review  the 
assessment  for  the  years  1901  to  1909  Inclusive  were  begun  In  the  name  of 
your  company  and  are  still  pending.  In  view  of  the  recent  decision  of  the 
Court  of  Appeals  in  the  Jamaica  Water  Company  Case  [196  N.  T.  39,  89  N.  K 
581]  it  is  probable  that  an  attempt  will  be  made  to  collect  the  unpaid  taxes  by 
a  sale  of  the  franchises.  .  The  receivers  have  not  sufficient  funds  to  make  the 
payments  demanded  by  the  comptroller's  office  or  even  the  amounts  which 
are  not  in  dispute.  It  Is  possible  that  conditions  may  arise  which  will  involve 
some  tonflict  of  interest  between  your  company  and  the  company  of  whose 
property  we  were  receivers.  We,  therefore,  deem  It  advisable  and  proper  to 
give  you  notice  to  take  immediate  charge  of  the  proceedings  on  behalf  of  your 
company.  Our  counsel,  Messrs.  Masten  &  Nichols,  will  facilitate  you  in  so 
doing.'' 

It  is  argued  that  this  was  a  notification  that  receivers  would  decline 
to  continue  the  prosecution  of  the  certiorari  proceedings.  The  re- 
ceivers contend  that  no  such  construction  should  be  put  upon  their 
letter.  The  decision  referred  to  therein  settled  some  of  the  ques- 
tions involved  in  all  these  certiorari  proceedings,  making  it  mani- 
fest that  the  amount  of  each  tax  was  greatly  in  excess  of  what  it 
should  have  been.  This  made  it  probable  that  the  remaining  ques- 
tions might  be  settled  by  adjustment  with  the  state  and  city  officials, 
by  mutual  stipulations  as  to  the  amount  of  certain  items  entering  into 
each  calculation.  Inasmuch  as  the  tax  was  laid  on  the  lessor,  and 
counsel  in  charge  had  not  been  selected  by  the  lessor,  it  was  thought 
best  to  give  notice  of  the  situation  and  afford  the  latter  opportunity 
to  put  its  own  counsel  in  charge,  if  it  saw  fit  so  to  do ;  the  expense  of 
litigation,  however,  being  borne  by  receivers.  The  letter  is  susceptible 
of  this  construction,  but,  even  if  it  were  not,  the  mere  sending  of  it 
was  not  a  breach  of  any  covenant,  so  long  as  receivers  actually  con- 
tinued to  press  the  litigation  at  their  expense  for  the  benefit  of  the 
lessor. 

(B)  The  special  franchise  taxes  for  the  years  1901-1909  are  unpaid, 
and  it  is  contended  that  this  circumstance  constitutes  a  breach  of  the 
lease.  But  the  record  shows  that  the  lessee  and  subsequently  the  re- 
ceivers have  instituted  and  prosecuted  proceedings  in  the  state  courts 
to  secure  a  review  of  the  action  of  the  taxing  officers  and  effect  such 
a  reduction  of  the  tax  as  would  bring  it  within  what  the  statute  al- 
lowed. 

These  proceedings  were  not  mere  devices  to  delay  the  payment  of 
just  obligations;  they  were  prosecuted  in  good  faith  and  the  recent 
decision  of  the  Court  of  Appeals  demonstrates  their  propriety.  The 
lease  required  the  payment  of  taxes  "lawfully  laid  and  imposed"  and 
provided  for  the  payment  of  such  taxes  "during  the  term  of  the 
lease."  It  is  thought  that  a  delay  merely  sufficient  to  secure  relief 
from  the  imposition  of  exorbitant  burdens  not  lawfully  imposed  does 
not  constitute  a  breach  of  the  lease.  It  seems  unnecessary  to  review 
at  greater  length  the  elaborate  discussion  of  this  question  which  is 
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found  in  the  briefs,  in  view  of  what  is  said^infra  in  disposing  of  the 
petition  of  receivers. 

(C)  The  city  having  advertised  the  sale  of  its  lien  for  unpaid  fran- 
chise taxes,  petitioner  voluntarily  paid  $400,000  to  the  collector  of  as- 
sessments and  arrears  to  secure  a  postponement  of  such  sale,  and  asks 
that  it  be  forthwith  repaid  such  sum.  It  is  thought  this  payment  was 
unnecessary.  The  sale  of  the  liens  on  property  of  other  lessors  was 
postponed,  without  payment  being  n^ade.  But  further  elaboration  of 
this  point  is  unnecessary,  in  view  of  mstructions  to  receivers  infra. 

(D)  The  lease  contains  a  covenant  to  keep  the  demised  property  in 
good  working  order,  condition,  and  repair.  The  petition  does  not 
expressly  allege  a  breach  of  this  covenant;  but  on  the  argument  it 
was  conceded  by  all  that  the  property  is  not  now  in  a  proper  condition 
of  repair.  In  view,  however,  of  the  instructions  given  to  receivers 
infra  in  regard  thereto,  further  discussion  of  the  subject  is  unneces- 
sary. 

The  prayer  of  the  petitioner  that  the  $400,000  be  immediately  repaid, 
and  that  it  be  allowed  to  re-enter,  is  denied. 

Petition  of  Eighth  Avenue  Railroad  Company. 

Petition  of  Ninth  Avenue  Railroad  Cwnpany. 

These  petitions  are  for  the  same  relief  and  upon  substantially  the 
same  facts,  except  that  no  pajrment  has  been  made  by  either  of  these 
roads  to  the  collector  of  assessments.  For  reasons  above  expressed, 
in  Re  Harlem  Railroad,  they  are  denied. 

Petition  of  Receivers. 

Repairs  on  Harlem  Road  Lines. 

Receivers  state  that  these  lines  are  in  bad  condition,  and  that  accord- 
ing to  the  estimates  of  their  engineers  $313,900  will  be  required  to 
restore  them  to  the  condition  of  good  repair,  which  the  lease  calls  for. 
While  a  reasonable  locus  poenitentiae  may  be  allowed  a  person  who, 
holding  property  under  such  a  lease,  has  allowed  it  to  deteriorate,  he 
should  act  promptly  when  complaint  is  made.  There  seems  to  be  no 
real  objection  to  this  expenditure  by  any  one,  although  upon  the  argu- 
ment counsel  for  the  trustee  under  the  second  mortgage  suggested  that 
it  should  be  ordered  only  on  condition  that  the  lessor  should  agree  to 
abandon  any  claim  to  re-entry  for  breach  of  any  covenant.  All  par- 
ties— except  possibly  this  lessor — appeared  to  agree  in  the  conclusion 
that  the  integrity  of  the  system  should  not  now  be  disturbed.  It  cer- 
tainly would  be  promptly  disturbed,  if  the  requirements  of  this  lease 
that  the  property  be  kept  in  "good  working  order,  condition  and  re- 
pair" are  not  observed.  Receivers  will  take  immediate  action  to  make 
all  necessary  repairs. 

Petition  of  Receivers  as  to  Eighth  Avenue  Repairs. 

This  is  a  similar  request  for  instructions ;  the  cost  of  necessary  re- 
pairs being  estimated  at  $505,850.     It  is  similarly  disposed  of. 

Petition  of  Receivers  as  to  Special  Franchise  Taxes. 
The  receivers  set  forth  tlie  details  of  unpaid  special  franchise  taxes 
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for  the  years  1901-1909  showing  that  the  net  balance  payable,  after 
equalization  and  deductions  in  accordance  with  the  decisions  of  the 
state  courts  and  including  interest,  is  in  excess  of  $3,000,000.  This 
includes  all  the  lines  in  the  system.  The  last  two  years  cover  the 
period  when  the  roads  were  operated  by  receivers,  and  it  was  stated 
on  the  argument  that  they  have  reserved  a  sum  sufficient  to  settle  for 
these  two  years  on  the  reduced  basis,  but  are  without  means  to  pay 
even  the  reduced  amount  for  the  earlier  years.  They  also  point  out 
that  it  is  highly  important  for  all  concerned  that  payment  be  made,  if 
arrangements  can  be  made  with  the  collecting  officers  to  readjust  the 
claims  on  the  basis  indicated  by  the  decisions,  for  two  reasons :  First, 
it  would  stop  future  accumulation  of  interest;  and,  second,  payment 
of  tax  for  each  year  would  operate,  as  indicated  in  the  Jamaica  Water 
Company  Case,  to  reduce  the  amount  payable  for  the  next  succeeding 
year.     They  ask  for  instructions. 

As  to  so  much  of  these  taxes  as  are  imposed  upon  the  special  fran- 
chises of  the  Metropolitan  Street  Railway  Company  itself,  it  would 
certainly  seem  that  they  should  be  paid  as  promptly  as  money  can  be 
procured  for  that  purpose,  and  it  is  not  understood  that  there  is  any 
serious  objection  to.  such  a  course.  The  representatives  of  bondholders, 
however,  strenuously  oppose  any  payment  at  the  present  time  of  taxes 
imposed  on  franchises  of  the  leased  lines ;  although  the  trustee  under 
first  mortgage  suggests  that  pajmient  be  made,  for  account  of  all  con- 
cerned without  prejudice  to  future  adjustment  between  them,  of  the 
taxes  for  the  year  1904. 

Counsel  for  the  second  mortgage  bondholders  contends  that  grave 
doubt  exists  whether  the  special  franchise  taxes  assessed  in  respect  to 
the  property  of  the  leased  lines  are  payable  by  the  lessee;  also,  that 
payment  now  would  necessarily  involve  a  final  election  to  adopt  and 
ratify  the  lease,  and  thus  adversely  affect  the  disposition  of  possible 
purchasers  to  bid  upon  the  foreclosure  sale.  He  does  not  agree  with 
counsel  for  the  first  mortgage  bondholders  that  payment  of  the  taxes 
of  1904  now  would  be  of  any  advantage.  The  first  mortgagee  bond- 
holders ask  that  the  whole  matter  be  postponed  until  the  decision  of  a 
specified  certiorari  proceeding  now  pending  to  review  the  taxes  of 
1905. 

Upon  the  question  whether  or  not  the  various  leases  impose  upon  the 
lessee  the  burden  of  paying  these  special  franchise  taxes,  a  brief  has 
been  filed  on  behalf  of  bondholders.  It  contends  forcibly,  and  with 
the  citation  of  many  authorities,  that,  since  this  peculiar  tax  is  a  new 
creation  of  the  Legislature  of  a  sort  which  did  not  come  into  existence 
until  after  the  leases  were  executed,  it  should  not  be  included  within 
the  general  provisions  which  require  the  lessee  to  pay  all  taxes,  assess- 
ments, and  charges.  The  argument  is  not  found  persuasive  because 
for  nine  years  or  more  both  parties  to  each  and  every  lease  have  prac- 
tically construed  it  as  imposing  the  obligation  to  pay  these  special  taxes 
upon  the  lessee. 

The  mere  payment  by  receivers  of  whatever  a  lease  requires  to  be 
paid  to  the  lessor  as  compensation  for  the  use  and  occupation  of  its 
property  will  not  amount  to  a  final  election  to  adopt  and  ratify  such 
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lease.  What  eflfect  such  payment  might  have  on  the  disposition  of 
possible  purchasers  at  foreclosure  sale  this  court  cannot  determine. 
The  controlling  element  of  the  situation  seems  to  be  the  necessity 
for  preserving  the  integrity  of  the  system  so  long  as  it  remains  in  the 
hands  of  receivers ;  until  foreclosure  sale  and  delivery  thereunder  dis- 
cbarges them  from  responsibility  they  should  leave  nothing  undone 
which  it  is  within  their  power  to  do,  and  which  may  be  essential  to 
secure  the  oflFering  of  the  property  for  sale  as  a  unitary  system. 

The  situation  has  changed  very  much  within  the  past  few  months. 
Prior  to  the  final  decision  of  the  Jamaica  Water  Company  Case,  196 
N.  Y.  39,  89  N.  E.  681,  by  the  Court  of  Appeals,  no  state  officer  could 
accept  anything  less  than  the  full  amount  of  the  taxes  imposed,  how- 
ever exorbitant  they  might  be.  It  is  thought,  as  expressed  above,  that 
receivers  did  not  make  default  under  any  of  these  leases  because  they 
did  not  undertake  in  some  way  to  raise  the  money  necessary  to  pay 
these  exorbitant  claims  in  full,  pending  proceedings  to  secure  their 
reduction  by  the  state  courts.  This  court  may  be  right  or  wrong  in 
such  conclusion.  If  it  be  erroneous^  either  or  all  of  the  lessor  roads 
which  have  filed  petition  can  review  the  decision  promptly  during  the 
March  session  of  the  Circuit  Court  of  Appeals  if  they  so  desire.  But 
a  failure  now  to  undertake  to  discharge  these  taxes  by  payment  of  them 
at  the  equalized  and  revised  rate  indicated  as  proper  by  the  state  courts 
might  very  well  be  held  to  constitute  a  breach  of  the  lease.  It  is  cer- 
tainly reasonable  to  assume  now  that  there  is  a  final  decision  by  the 
state  court  of  last  resort  that  the  state  officers  who  are  charged  with  the 
collection  of  those  taxes  would  be  found  ready  and  willing  to  accept 
the  reduced  amounts  in  satisfaction  and  discharge. 

Receivers,  therefore,  should  take  up  the  matter  of  adjustment  of  all 
these  special  franchise  taxes  with  the  state  officers,  and,  if  they  succeed 
in  effecting  a  liquidation  on  the  equalized  and  revised  basis,  the  court 
will  authorize  the  issue  of  receivers'  certificates  to  an  amount  sufficient, 
with  the  money  already  reserved  to  cover  the  last  two  years,  to  make 
up  the  tptal  sum  necessary  to  be  paid,  including  repayment  to  Harlem 
Railroad  Company  of  the  $400,000  it  has  already  advanced  to  the  col- 
lector of  assessments.  Should  foreclosure  sale  take  the  property  out 
of  receivers'  hands,  before  such  adjustment  can  be  finally  effected,  they 
will  at  least  have  preserved  the  property  intact,  without  the  disintegra- 
tion which  would  necessarily  result  from  malang  default  under  these 
leases. 

Petition  of  Receivers  as  to  Federal  Tax. 

Receivers  ask  instructions  as  to  what  action,  if  any,  they  shall  take 
under  Act  Au|:.  6, 1909,  c.  6,  36  Stat.  112  (U.  S.  Comp.  St.  Supp.  1909, 
p.  844),  referring  to  section  38,  which  provides  for  a  special  excise  tax 
upon  net  income  of  certain  corporations,  joint-stock  companies,  and 
associations.  The  act  contains  no  provisions  as  to  receivers,  and  it  is 
not  thought  that  Congress  intended  to  include  bankrupt  corporations 
with  no  net  income  whose  properties  are  being  administered  by  a  court. 
It  would  seem  to  be  sufficient  if  at  the  time  fixed  for  making  returns 
a  statement  be  filed  with  the  proper  officer  showing  that  these  roads 
are  in  the  hands  of  receivers.    Whether  the  various  lessor  companies 
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arc  or  are  not  within  the  terms  of  the  act  as  corporations  carrying  on 
business  and  receiving  a  net  income  is  a  question  which  they  will,  of 
course,  determine  for  themselves  upon  the  advice  of  their  own  counsel. 
Whether,  if  this  tax  be  properly  assessed  upon  them,  it  should  be  paid 
by  lessor  or  lessee,  is  a  question  to  be  determined  when  it  may  arise. 
Such  determination  will  be  in  no  way  affected  by  the  present  decision, 
since  "practical  construction"  as  to  such  tax  cannot  be  shown. 


Ez  parte  KOERNER. 

(Circuit  Gonrt,  E).  D.  Washington,  E.  D.   December  15, 1909.) 

No.  1,425. 

1.  Aliens  (§  54*)— PBooeedinos  fob  Depobtation— Conolxtsiybness  of  Find* 

INOS  OF  EXBCXTTIVE  OfFICEBS. 

In  proceedings  for  the  deportation  of  alien  immigrants,  while  the  courts 
are  bound  by  tiie  findings  of  the  Executive  Department,  they  cannot  prop- 
erly refuse  relief,  where  on  the  admitted  facts  It  appears  as  a  matter  of 
law  that  the  person  sought  to  be  deported  is  not  within  the  inhibition  of 
the  statute. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Dea  Dig.  (  64.*] 

2.  Aliens  ({  53*)— Authobitt  to  Defobiv-Conviction  of  Cbime  in  Fobeign 

COUNTBY. 

The  provision  of  Immigration  Act  Feb.  20,  1907,  c.  1134^  §  2,  34  Stat 
SS98  (U.  S.  Gomp.  St  Supp.  1909,  p.  448),  excluding  from  admission  per* 
sons  "who  have  been  convicted  of  or  admit  having  committed  a  felony  or 
other  crime  or  misdemeanor  Involving  moral  turpitude,"  and  of  section 
20  (page  459),  requiring  the  deportation  of  any  alien  who  shall  enter  the 
United  States  in  violation  of  law,  do  not  authorize  the  deportation  of  an 
alien  because  of  his  conviction  of  a  felony  in  the  country  from  which  he 
came  after  his  admission  into  the  United  States, 

[Ed.  Note. — For  other  cases,  see  Aliens,  Dec  Dig.  |  53.*] 

8.  Habeas  Cobpus  (§  23*)— Pebsons  Held  fob  Depobtation— Authobitt  of 
coubts  to  dischabge. 

A  court  is  not  precluded  from  discharging  an  alien  held  for  deportation 
on  a  writ  of  habeas  corpus  because  of  the  pendency  of  an  appeal  from  the 
order  of  deportation  before  the  Secretary  of  Commerce  and  Labor,  where 
on  the  admitted  facts  there  is  no  warrant  of  law  for  his  deportation  and 
he  Is  unlawfully  restrained  of  his  liberty. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Dec.  Dig.  {  23.*1 

Petition  by  Otto  Koerner  for  writ  of  habeas  corpus.  Petitioner 
discharged. 

Munter  &  Lovejoy,  for  petitioner. 
A.  G.  Avery,  U.  S.  Atty. 

WHITSON,  District  Judge.  The  petitioner  seeks  release  by  writ 
of  habeas  corpus  from  imprisonment  in  the  Spokane  county  jail.  He 
is  detained  for  deportation  upon  a  warrant  issued  on  November*  9, 
1909,  by  the  Acting  Secretary  of  Commerce  and  Labor  under  the  act 
of  February  20,  1907  (34  Stat.  898).  The  Chinese  and  immigrant  in- 
spector, after  a  full  and  fair  hearing,  reported  his  proceedings  to  the 
Secretary,  before  whom  the  matter  may  be  considered  as  still  pending. 

•For  other  caaei  see  s«me  topic  A  S  nvmbbb  In  Dec.  &  Am.  Dlga.  1B07  to  date,  *  Rep'r  Indexes 


Digitized  by  V:iOOQIC 


£X  PARTE   KOERNEB.  479 

The  documents  upon  which  the  warrant  was  issued,  as  disclosed  by 
the  petition  and  admitted  by  the  return,  show  that  the  petitioner  en- 
tered the  country  on  the  12th  day  of  April,  1909,  and  was  thereafter 
convicted  of  the  crime  of  embezzlement  in  Austria,  the  country  from 
which  he  came,  on  the  8th  day  of  October,  1909.  The  clause  of  the 
statute  under  which  the  right  to  deport  is  claimed  appears  in  section 
2  of  the  act  above  noted,  and  reads : 

'•  ♦  •  •  Persons  who  have  been  convicted  of,  or  admit  having  been  con- 
victed of,  a  felony  or  other  crime  or  misdemeanor  Involving  moral  turpitude. 
«    *    * " 

The  petitioner  was  sentenced  to  imprisonment  in  th^  penitentiary, 
and,  indulging  the  presumption  that  the  law  of  the  foreign  jurisdiction 
is  the  same  as  that  of  this  country,  he  was  guilty  of  the  commission  of 
a  felony  and  of  a  crime  involving  moral  turpitude ;  but  it  affirmatively 
appears  that  he  was  convicted  after  he  left  Austria,  and,  it  not  ap- 
pearing that  he  has  admitted  the  commission  of  the  offense,  he  is  not 
brought  within  the  statute.  While  the  courts  are  bound  by  findings 
duly  made  by  the  executive  branch  in  matters  of  this  kind  (United 
States  v.  Ju  Toy,  198  U.  S.  253,  25  Sup.  Ct.  644,  49  L.  Ed.  1040 ;  Pear- 
son V.  Williams,  202  U.  S.  281,  26  Sup.  Ct.  608,  50  L.  Ed.  1029 ; 
Oceanic  Navigation  Company  v.  Stranahan,  214  U.  S.  321,  29  Sup. 
Ct.  671,  53  L.  Ed.  1013),  they  cannot  properly  refuse  relief,  where  up- 
on the  admitted  facts  it  appears  as  a  matter  of  law  that  the  person 
sought  to  be  deported  is  not  within  the  inhibition  of  the  statute.  Gon- 
zales v.  Williams,  192  U.  S.  1,  15,  24  Sup.  Ct.  171,  48  L.  Ed.  317 ;  Ex 
parte  Watchorn  (C.  C-)  160  Fed.  1014. 

This  is  the  case  presented  here.  Want  of  jurisdiction,  and  not  an 
erroneous  finding,  is  the  state  of  the  record.  The  fact  that  the  matter 
is  still  pending  before  the  department  is  assigned  as  a  sufficient  reason 
for  denying  the  prayer  of  the  petition ;  but  it  is  to  be  remembered  that 
the  petitioner  is  in  the  meantime  deprived  of  his  liberty,  and  while  so 
restrained  he  might  be  deported  without  the  sanction  of  any  statute, 
which  would  be  violative  of  his  rights,  or,  as  it  was  expressed  by  the 
Supreme  Court  in  Chin  Yow  v.  United  States,  208  U.  S.  13,  28  Sup. 
Sup.  Ct.  201,  52  L.  Ed.  369,  "without  the  process  of  law  to  which  he  is 
given  a  right." 

It  will  be  assumed,  in  the  absence  of  any  showing  to  the  contrary, 
that  the  grounds  for  deportation  were  fully  disclosed  in  the  pro- 
ceedings looking  to  that  end.  It  may  be,  however,  that  the  department 
has  information  other  than  that  made  to  appear,  or,  in  view  of  those 
facts  which  do  appear,  that  the  government  from  which  the  petitioner 
came  may  desire  his  extradition.  He  will  therefore  be  held  for  a 
reasonable  time  in  order  to  enable  the  department  to  supply  additional 
j)roof  or  to  allow  for  the  institution  of  extradition  proceedings;  for 
if  of  the  criminal  classes  the  statute  ought  to  be  given  full  scope,  and 
treaty  obligations  naturally  suggest  that  reasonable  opportunity  be 
afforded  for  apprehension  and  return  of  one  who  has  fled  the  country 
to  which  he  owed  allegience  to  escape  punishment  for  an  infraction  of 
its  laws. 

The  petitioner  having  been  held  five  days;  and  no  further  showing  made 
nor  other  proceedings  instituted,  he  was  discharged. 
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UNITED  STATES  ▼.  M.  FURUYA  &  CO. 

(Clrcnlt  CJourt,  W.  D.  Washington,  N.  D.    January  21,  1910.) 

No.  1,334  (1.749). 

OusTous  Ditties  (|  3S*)-<;lassifioation—Nobi— "Seaweeds  Cbudb  ob  TJn- 

MANUFACTUBED. " 

Nori,  a  seaweed  gathered  from  the  ocean  and  sun-dried,  without  the  ad- 
dition of  any  other  substance  and  without  heing  subjected  to  any  other 
process  than  spreading  it  on  niatB  to  facilitate  drying,  is  "seaweeds 
*  *  •  crude  or  unmanufactured,"  within  the  meaning  of  Tariff  Act  July 
24,  1897,  c.#ll,  i  2,  Free  Ust,  par.  617,  30  Stat.  199  (U.  S.  Gomp.  St  1901, 
p.  1685). 

[Ed.  Note.— For  other  cases,  see  Customs  Duties,  Dec.  Dig.  {  88.*] 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

Elmer  E.  Todd,  U.  S.  Atty. 

Comstock  &  Washburn  (Albert  H.  Washburn, '  of  counsel),  for 
importers. 

HANFORD,  District  Judge.  In  this  case  the  collector  of  customf 
exacted  payment  of  duty  on  the  imported  merchandise  at  the  rate  of 
20  per  cent,  ad  valorem  under  section  6  of  the  tariff  act  of  1897  (Act 
July  24,  1897,  c.  11,  30  Stat.  205  [U.  S.  Comp.  St.  1901,  p.  1693]),  as 
a  nonenumerated  manufactured  article.  The  importer  paid  the  duty 
under  protest,  contending  that  the  merchandise  is  nondutiable  under 
paragraph  617,  which  reads  as  follows: 

"617.  Moss,  seaweeds  and  vegetable  substances,  jcrude  or  unmanufactured, 
not  otherwise  specially  provided  for  in  this  act" 

The  Board  of  General  Appraisers  sustained  that  contention,  and  for 
a  reversal  of  that  decision  the  collector  of  customs  has  appealed  to 
this  court. 

The  uncontradicted  evidence  in  the  case  proves  that  the  merchandise 
called  "nori"  is  in  fact  seaweed  gathered  from  the  ocean  and  sun- 
dried,  without  the  addition  of  any  other  substance  and  without  being 
subjected  to  any  process  of  manufacture  other  than  to  spread  it  on 
mats  to  facilitate  drying  by  the  sun ;  and  it  is  the  opinion  of  the  court 
that  the  decision  of  the  Board  of  General  Appraisers  holding  that 
the  special  enumeration  of  seaweed  in  paragraph  617  includes  this 
commodity,  and  that  it  belongs  on  the  free  list,  is  correct. 

This  case  is  easily  distinguishable  from  Wilkens  v.  United  States 
(C.  C.)  84  Fed.  152,  in  which  case  the  commodity  in  question,  called 
"kittul,"  was  fiber  of  the  leaf  stalks  of  the  jaggery  palm  of  East  India, 
which  had  been,  before  importation,  improved  by  labor  in  combing  it 
between  steel  brushes  with  a  little  oil  to  soften  it  for  taking  out  kinks 
and  curls,  slightly  coloring  it,  and  making  it  straight  for  bunching  by 
lengths  for  brushes. 

The  court  affirms  the  decision  of  the  Board  of  General  Appraisers. 

*For  oUier  cases  see  same  topic  &  S  numbxb  In  Deo.  &  Am.  Digs.  1B07  to  date,  4  Rep'r  In4ex«« 


Digitized  by  VjOOQIC 


GONSOULAND  Y.  BOSOMANO.  A81 

GONSOUIiANI)  V.  ROSOMANO. 

(Circuit  Conrt  of  Appeals,  Fifth  Circuit.    March  15,  1910.) 

No.  1,818. 

1.  Pleading  (§  228*)~ExcEPnoN&— No  Cause  of  Action. 

An  exception  to  a  petition  for  want  of  facts  must  be  overruled,  if  the 
petition  states  facts  which  would  entitle  plaintiff  to  judgment  if  proved  to 
be  true. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §|  584-590 ;  Dec. 
Dig.  §  22a*] 
a.  Pleading  (J  228*)— Petition— Sepabatb  Causes  of  Action— Exception. 

Where  a  petition  seeks  to  recover  several  separate  sums  on  a  statement 
of  facts  relating  to  each  claim,  and  it  is  met  by  an  exception  of  no  cause 
of  action^  presented  as  a  defense  to  the  entire  petition,  the  exception 
should  not  be  sustained  if  plaintiff  has  a  cause  of  action  within  the  court's 
Jurisdiction  on  any  branch  of  the  case  made. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {§  584-590;  Dec. 
Dig.  §  228.*] 

8.  Malicious  Pboseoution  (§{  49^1*)— Petition. 

In  an  action  for  malicious  use  of  process — malicious  prosecution — ^plain- 
tiff  must  ordinarily  aver  that  defendant  instituted  the  proceeding  with' 
malice  and  without  probable  cause,  and  that  it  terminated  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Malicious  Prosecution,  Cent.  Dig.  §§ 
96-99;  Dec.  Dig.  §§  49-51.  ♦]     • 

4.  Process  ({  168*)— Abuse  of  Process— Elements  of  Action. 

An  action  for  malicious  abuse  of  process,  civil  or  criminal,  will  lie 
though  the  process  was  lawfully  issued  on  a  valid  Judgment  for  a  Just 
cause  and  is  valid  in  form ;  the  gravamen  being  the  mali^ous  abuse  of  the 
power  conferred  by  the  Judgment  and  writ 

[Ed.  Note. — For  other  cases,  see  Process,  Cent  Dig.  |  257;  Dec.  Dig.  | 
16a*] 

6.  Process  (|  170*)- Abuse  of  Process. 

The  right  of  action  for  abuse  of  process  is  applicable  to  all  kinds  of 
abuses  in  the  service  of  lawful  process,  not  only  against  the  officer  whose 
duty  it  is  to  act  lawfully,  but  against  all  who  unite  with  him  or  direct 
him  to  inflict  the  injury. 

[Ed.  Note.— For  other  cas^,  see  Process,  Cent  Dig.  |  258;  Dec.  Dig.  § 
170.*] 

6b  Process  (S  171*)— Abuse  of  Process— Petition. 

A  petition  alleged  that  plaintiff  sold  defendant  certain  real  estate ;  that 
defendant  recorded  the  act  of  sale,  and  failed  and  refused  to  pay  any  part 
of  the  purchase  price,  whereupon  plaintiff  was  compelled  to  obtain  a  de- 
cree annulling  the  sale  and  restoring  possession ;  that,  pending  such  suit 
defendant  brought  two  suits  against  plaintiff,  one  for  possession  of  the 
property  purchased,  and  the  other  on  a  claim  for  rent ;  that  in  the  suit 
for  rent  by  defendant's  direction,  there  was  a  seizure  of  stock  and  fixtures 
belonging  to  plaintiff  in  another  house,  and  plaintiff,  to  maintain  his  credit 
and  lessen  the  injury  to  his  business,  paid  the  rent  under  protest  and  costs 
of  both  suits;  that  defendant  knowing  of  the  pendency  of  the  suit  to 
annul  the  sale,  obtained  Judgment  for  possession  and  caused  to  be  issued 
a  writ  of  ejectment  and  under  the  writ  evicted  plaintiff  and  his  family 
and  seized  all  the  furniture,  beds,  bedding,  and  wearing  apparel  of  him- 
self, wife,  and  children,  depriving  them  of  its  use  notwithstanding  its  ex- 
emption ;  that  the  seizure  was  made  by  the  direction  of  defendant  to  the 
officer  in  charge  of  the  writ ;  that  the  property  taken  was  never  returned 
to  plaintiff  nor  accounted  for ;  that  after  obtaining  possession  of  the  real 

•For  other  cases  see  same  topic  &  8  nuicbbr  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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estate,  defendant  destroyed  one  of  the  buildings,  and  had  acted  through- 
out In  bad  faith,  never  intending  to  pay  for  the  land ;  and  that  his  action 
In  the  suits  for  rent  and  possession  and  In  the  use  of  process  in  such  ac- 
tions was  malicious.  Held  to  state  a  sufficient  cause  of  action  for  abuse  of 
process. 
[Ed.  Note. — For  other  cases,  see  Process,  Dec.  Dig.  §  171.*] 

7.  Fbaud  (§  43*)— Deceit— Petition. 

The  petition  also  stated  a  cause  of  action  for  damages  for  deceit 
[Ed.  Note. — For  other  cases,  see  Fraud,  Dec.  Dig.  §  43.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana, 

Action  by  Henry  Gonsouland  against  Marco  Rosomano.  Judg- 
ment for  defendant,  and  plaintiff  brings  error.  Reversed  and  re- 
manded. 

This  is  an  action  at  law  for  $5,000  damages,  brought  by  Henry  Gonsouland, 
a  citizen  of  Mississippi,  against  Marco  Rosomano,  a  citizen  of  Louisiana. 

The  following  are  the  material  averments  of  the  petition: 

"That  petitioner,  as  owner,  acting  in  good  faith,  agreed  to  sell  to  the  said 
Marco  Rosomano  the  certain  lot  of  ground,  with  aU  the  buildings  and  improve- 
pjents  thereon,  situated  in  the  city  of  New  Orleans,  designated  as  lot  No.  12 
in  square  No.  31,  bounded  by  Sequin,  Eliza,  Bouny,  and  EviUna  streets,  for  the 
agreed  price  of  $1,300  cash,  clear  of  all  costs  and  expenses,  and  in  execution 
of  said  agreement  to  sell,  and  in  completion  thereof,  petitioner,  on  the  5th  day 
of  December,  1905,  signed  the  act  of  sale  of  said  property  as  prepared  by  a 
notary  public,  and  delivery  thereof  immediately  passed  to  said  defendant,  who 
caused  said  act  of  sale  to  be  registered  in  the  office  of  the  register  of  convey- 
ances in  the  city  of  New  Orleans. 

"Petitioner  represents:  That,  although  he  signed  said  act  of  sale  and  de- 
livered over  to  defendant  the  said  property,  the  said  defendant  failed  and  re- 
fused to  pay  petitioner  the  purchase  price  thereof,  and  he  was  forced  to  institute 
suit  against  said  defendant  to  rescind  said  sale  for  the  nonpayment  of  the 
purchase  price  In  the  civil  district  court  of  the  parish  of  Orleans;  said  suit 
being  No.  77,938  of  the  docliet  of  said  court  That,  after  trial  of  said  cause  on 
the  merits,  judgment  was  therein  rendered  In  favor  of  petitioner  and  against 
the  said  defendant,  condemning  and  ordering  the  said  defendant  to  pay  the  pur- 
chase prfce,  to  wit,  $1,300.  less  the  sum  of  $^.80,  costs  incurred  in  the  trans- 
fer of  said  property,  with  legal  interest  from  December  5,  1905,  until  paid 
within  10  days  from  the  finality  of  said  judgment,  and  In  the  alternative, 
should  the  defendant  fall  to  pay  as  aforesaid  to  plaintiff  within  said  time,  then, 
in  that  event,  that  plaintiff  have  judgment  In  the  alternative  against  the  de- 
fendant rescinding  and  canceling  said  sale  of  the  property  described  In  plain- 
tiff's petition  restoring  the  same  to  him  as  owner  and  reserving  to  petitioner 
his  right  of  action  to  recover  the  rents  of  said  property  from  December  5, 
1905,  until  paid.  That  said  judgment  is  final  and  executory.  No  appeal  has 
been  talsen  therefrom. 

"Petitioner  shows  that  the  said  defendant  failed  to  comply  with  said  judg- 
ment in  suit  No.  77,938  by  paying  the  purchase  price  or  to  deliver  to  petitioner 
the  possession  of  said  property  or  the  rents  or  revenues  collected  by  him  on 
said  property ;  amicable  demand  having  been  made  without  avail. 

"Petitioner  further  shows:  That  during  the  pendency  of  the  aforesaid  suit 
for  the  dissolution  of  the  sale  of  said  property,  and  before  said  suit  was  tried, 
the  said  Rosomano  filed  a  suit  in  the  Second  city  court  of  New  Orleans,  No. 
1,731,  based  upon  a  clause  which  was  Inserted  in  said  act  of  sale  without  the 
knowledge  or  agreement  of  petitioner,  whereby  he  was  to  pay  to  defendant  the 
sum  of  $4  per  week  contingent  upon  petitioner  occupying  said  premises  after 
the  sale.  That,  the  next  day  after  signing  the  act  of  sale,  defendant  had  peti- 
tioner served  with  a  notice  to  vacate  said  property,  which  he  refused  to  do. 
That  defendant,  as  plaintiff  in  said  suit,  unlawfully  caused  to  be  Issued  and 
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executed  a  writ  of  provisional  seizure,  and  caused  to  be  illegally  seized  tlie 
movable  property  of  petitioner  contained  in  the  house  at  Eliza  and  Powder 
streets,  of  this  city,  to  wit,  the  barroom  fixtures,  counter,  liquors,  whisky,  and 
stock  in  trade,  which  property  was  not  liable  to  seizure  under  said  writ  by 
law ;  the  said  Rosomano  having  no  lien  or  privilege  upon  said  property,  placing 
a  keeper  in  charge  of  petitioner's  place  of  business,  and  closing  the  same  for 
several  days.  That  petitioner,  In  order  to  preserve  his  good  standing  with  his 
creditors,  paid  under  protest  the  said  claim  for  rent  and  all  costs  under  said 
writ  of  provisional  seizure,  amounting  to  $31.80,  notwithstanding  that  defend- 
ant had  not  paid  the  purchase  price  of  said  property,  and  was  collecting  rent 
on  said  property  from  the  tenants  of  petitioner. 

"Petitioner  shows:  That  on  December  18,  1905,  defendant  entered  suit  In 
the  aforesaid  Second  dty  court.  No.  1,722,  against  petitioner  by  rule  for  posses- 
sion of  said  property  described  in  his  petition,  and  in  the  said  act  of  sale  as 
set  forth  in  suit  No.  77,938  of  the  docket  of  the  civil  district  court,  and  while 
the  said  suit  was  still  pending  and  untried  on  the  merits.  That  petitioner  re- 
fused to  vacate  said  premises  sold  because  the  said  defendant  had  failed  to 
comply  with  his  agreement  by  paying  to  petitioner  the  purchase  price  of  said 
property.  That  In  the  said  suit  No.  1,722  of  said  city  court  the  said  defend- 
ant unlawfully  caused  to  be  issued  and  executed  a  writ  of  fieri  facias  or 
writ  of  ejectment,  by  which  petitioner  and  his  family  were  illegally  ejected 
from  said  premises  and  threatened  with  arrest  should  any  of  them  attempt 
to  again  enter  said  premises.  That  the  keys  of  said  premises  were  delivered 
to  defendant  under  protest  That  said  defendant  cleared  said  premises  of 
the  property  of  petitioner,  consisting  of  his  household  furniture,  kitchen  uten- 
sils, and  some  clothing,  throwing  some  of .  the  furniture  in  the  yard  of  said 
house,  locking  the  doors  and  gates  of  said  premises,  denying  petitioner  the 
Tight  to  his  property,  retaining  it,  and  taking  into  his  possession  the  whole  of 
the  "property,  such  as  his  parlor  set,  armoires,  dressers,  washstands,  and  bed- 
room sets,  all  of  which  property  has  never  been  returned  to  petitioner  and  is 
Illegally  detained  or  disposed  of  by  said  defendant  to  the  injury  and  damage 
of  petitioner.  That  by  said  illegal  possession  and  detention  petitioner  has 
Ijeen  illegally  deprived  of  the  use  and  enjoyment  of  his  property,  the  com- 
forts of  his  home,  and  forced  to  seek  a  home  and  shelter  elsewhere,  and  to 
suffer  the  Inconvenience  and  indignities  of  a  public  seizure.  That  some  of 
the  property  seized  was  exempt  under  the  law  from  seizure.  That  defendant 
maliciously  and  without  probable  cause  took  unlawful  possession  of  petition- 
er's property  over  his  protest,  and  deprived  him  of  the  whole  of  his  property, 
which  petitioner  values  at  the  sum  of  $450,  as  per  Itemized  list  of  said  prop- 
erty attached  to  this  petition  and  made  a  part  hereof  for  greater  certainty. 

••Petitioner  shows:  That,  a  short  time  previous  to  the  sale  of  said  real  es- 
tate to  defendant,  he  erected  In  front  of  and  adjoining  said  property  two 
large  rooms,  which  he  and  his  wife  used  for  a  restaurant,  wired  with  electric 
lights,  where  he  conducted  and  from  which  he  derived  a  good  revenue  that 
assisted  materially  in  sustaining  himself,  wife,  and  family  from  said  res- 
taurant. That  said  two  rooms  were  a  part  of  said  property  sold  to  defend- 
ant aforesaid,  and  were  substantially  built  of  good  material  and  finished  in 
a  workmanlike  manner,  and  the  same  cost  petitioner  in  all  the  sum  of  $250. 
and  in  good  order  and  condition  when  delivered  to  defendant.  That  said  de- 
fendant after  he  took  possession  of  said  property  tore  down  and  destroyed 
said  two  rooms  and  appropriated  the  lumber  and  material  thereof  to  his  own 
use,  as  he  did  also  all  of  the  personal  property  of  petitioner  that  was  con- 
tained In  the  loft  of  said  two  rooms,  which  personal  property  Is  included  and 
valued  In  the  statement  annexed  to  this  petition.  That,  when  defendant  de- 
stroyed said  two  rooms  and  the  property  therein  contained,  he  had  no  legal 
right  to  said  property  because  the  purchase  price  thereof  had  not  been  paid, 
and  the  suit  in  the  civil  district  court  was  pending  and  undecided. 

"Petitioner  shows  that  he  was  obliged  to  hire  the  services  of  an  attorney 
at  law  to  protect  his  rights  in  the  premises,  and  agreed  to  pay  said  attorney 
the  sum  of  $250,  which  petitioner  considers  a  reasonable  charge;  that  peti- 
tioner was  forced  to  pay  rent  for  himself  and  family  from  February  2,  1906, 
up  to  the  present  time,  at  the  rate  of  $20  per  month ;  that  there  is  due  peti- 
tioner the  sum  of  $180  for  rent  paid  by  him;    that  said  defendant  has  col- 
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lected  rent  on  said  property  described  in  the  act  of  sale  for  14  months  at  the 
rate  of  $18  per  month ;  that  there  is  due  petitioner  for  said  rent  $252,  which 
said  defendant  refuses  to  pay  after  amicable  demand;  that  petitioner  has 
expended  in  costs  in  the  suits  in  the  Second  city  court  of  New  Orleans,  Nos. 
1,731  and  1,722,  the  sum  of  $45,  and  he  is  entitled  to  recoTer  same. 

"Petitioner  shows:  That  the  unlawful  issuance  of  the  sev^al  writs  in  the 
suits  Nos.  1,722  and  1,731  in  the  Second  city  court  of  New  Orleans,  and  the 
illegal  execution  thereof  at  the  instance  of  the  defendant  in  seizing  the  prop- 
erty of  the  petitioner,  and  particularly  said  property  not  liable  to  seizure  un- 
der the  law  and  said  writs,  was  done  with  the  deliberate  Intention  and  with 
malice  to  vex,  harass,  and  annoy  petitioner  without  any  probable  cause  or 
loss  to  said  defendant  That  the  said  defendant  willfully  sought  to  oppress 
petitioner,  to  destroy  his  credit. with  those  with  whom  petitioner  had  busi- 
ness relations,  and  to  humiliate  him  in  the  eyes  of  the  commimity  in  which 
petitioner  resided  at  the  time,  and  was  a  direct  means  of  forcing  the  peti- 
tioner to  leave  said  community  and  to  live  in  Gulfport,  where  petitioner  is  at 
present  engaged  in  business.  That  the  conduct  of  the  said  defendant  in  the 
said  act  of  sale  of  the  property  herein  described  was  fraudulent,  and  peti- 
tioner's signatui^e  obtained  to  said  act  of  sale  was  by  fraud  and  deceit  That 
the  said  defendant  never  evidenced  any  intention  of  carrying  Out  his  agree- 
ment to  purchase  said  property  by  paying  to  petitioner  the  sum  agreed  upon 
or  to  comply  with  the  judgment  rendered  in  said  case;  but  every  act  was 
done  l^  him  to  defraud  and  damage  petitioner  and  deprive  him  of  his  prop- 
erty without  due  process  of  law. 

"Petitioner  shows  that  the  unlawful  and  forcible  ejectment  of  petitioner 
and  his  family  from  his  home  under  said  circumstances  herein  mentioned, 
the  unlawful  destruction  of  his  property,  the  illegal  seizure  of  the  movable 
property  of  petitioner,  the  unlawful  possession  and  illegal  detention  of  said 
property,  depriving  petitioner  of  a  home  and  the  use  and  enjoyment  of  his 
property  and  the  value  thereof,  forcing  petitioner  to  leave  this  city,  and  being 
made  to  suffer  the  shame,  indignity,  and  mental  worry  in  the  eyes  of  bis 
friends  and  neighbors  by  being  forcibly  thrown  out  under  protest  upon  the 
public  street,  and  the  injury  and  damage  the  petitioner  suffered  at  the  hands 
of  the  defendant  herein,  entitles  petitioner  to  claim  punitory  and  exemplary 
damages  in  the  sum  of  $3,475. 

"Petitioner  shows  that  the  items  of  loss  and  damage  herein  claimed  as  ac- 
tual damages  suffered  by  petitioner  are  due  to  petitioner  and  should  be  paid 
to  him-  by  the  said  defendant,  and  petitioner  subjoins  hereto  an  itemized 
statement  oi  defendant's  indebtedness  to  petitioner,  including  all  damages 
suffered  and  money  paid  by  petitioner  in  the  protestation  and  defense  of  his 
rights  in  the  several  suits  in  which  the  said  property  was  wrongfully  de- 
stroyed, appropriated  and  illegally  detained  by  said  defendant,  and  which 
petitioner  was  deprived  of  the  value,  use,  and  enjoyment  thereof,  and  in  sup- 
port thereof  petitioner  makes  the  records  in  the  several  suits  above  mentioned 
part  of  this  petition,  and  attaches  the  said  records  to  this  petition. 

"Petitioner  shows  that  he  is  entitled  to  claim  the  rent  of  the  property,  the 
sale  of  which  was  rescinded  by  Judgment  in  suit  No.  77,938  in  the  civil  dis- 
trict court  and  collected  by  defendant,  which  he  refuses  to  turn  over  or  to 
account  to  petitioner  from  the  5th  day  of  December,  1905,  until  the  final  de- 
termination of  this  suit,  together  with  the  amount  he  was  obliged  to  pay  for 
rent  for  himself  and  family,  and  such  other  sums  as  may  be  due,  or  until  the 
delivery  of  the  said  property  to  petitioner,  or  in  the  alternative  that  his 
rights  be  reserved  to  him  to  bring  his  action  for  such  rents  as  money  as  may 
become  due  from  all  sources  from  the  filing  of  this  suit  by  petitioner  due  by 
defendant. 

"Wherefore,  the  premises  considered,  petitioner  prays  that  the  said  de- 
fendant, Marco  Rosomano,  be  cited  to  appear  and  answer  this  petitioner,  and 
that  after  all  legal  delays  and  proceedings  herein  there  be  Judgment  in  favor 
of  petitioner  in  the  full  sum  of  $5,000,  and  against  the  said  defendant,  w|th 
5  per  cent  interest  on  the  rents  collected  by  said  defendant  from  December 
5.  1905,  until  paid,  and  legal  interest  from  Judicial  demand  on  the  balance 
claimed  herein,  and  legal  interest  on  the  sum  of  $450,  the  value  of  the  house- 
hold furniture  of  petitioner  illegally  seized  and  detained  by  defendant,  and 
all  costs  of  court" 


Digitized  by  V:iOOQIC 


OONSOULAND  V.  BOSOUANO.  485 

The  defendant  filed  exceptions  to  the  petition,  several  grounds  of  which 
were  overruled  hy  the  Circuit  Court;  but  the  following  exception,  to  wit, 
''that  the  plaintiff's  petition  shows  no  cause  of  action,"  was  sustained,  and 
the  suit  dismissed* 

The  plaintiff  assigns  that  the  Circuit  Court  erred  In  maintaining  the  ex- 
ception of  no  cause  of  action  and  In  dismissing  the  suit 

P.  F.  Hennessey,  for  plaintiff  in  error. 

Henry  P.  Dart  and  Benj.  W.  Keman,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge  (after  statine  the  facts  as  above).  The 
«ception  of  no  cause  of  action  was  addressed  to  the  petition  as  an 
CTtirety.  Being  sustained,  it  necessarily  led  to  the  dismissal  of  the 
suit.  The  question  raised  here  is  whether  or  not  the  Circuit  Court 
erred  in  sustaining  the  exception.  On  an  exception  of  no  cause  of 
action,  the  petition  is  taken  as  true,  and  if  it  states  facts  which  entitle 
the  plaintiflf  to  judgment,  if  proved  to  be  true,  the  exception  should 
be  overruled  and  the  case  tned  on  its  merits.  Goldsmith  v.  Virgin, 
122  La.  831,  48  South.  279.  When  the  petition  seeks  to  recover  sev- 
eral separate  sums  on  a  statement  of  facts  relating  to  each  claim,  and 
is  met  by  an  exception  of  no  cause  of  action  presented  as  a  defense  to 
the  entire  petition,  it  should  not  be  sustained  if  the  plaintiff  have  a 
cause  of  action,  within  the  jurisdiction  of  the  court,  on  any  branch  of 
the  case  made  by  the  petition.  Bank  v.  Bank,  50  La.  Ann.  628,  24 
South.  14. 

It  appears  from  the  petition  that  the  plaintiff,  Henry  Gonsouland, 
sold  to  the  defendant,  Marco  Rosomano,  certain  real  estate ;  that  the 
act  was  signed  and  the  property  transferred  and  the  conveyance  re- 
corded in  the  defendant's  name;  that  the  defendant  failed  and  re- 
fused to  pay  any  part  of  the  purchase  price ;  and  the  plaintiff  was  com- 
pelled to  resort  to  the  state  court  to  secure  the  annulment  of  the  sale, 
and  to  have  restored  to  him  the  title  and  possession  of  the  property 
sold.    In  that  suit  the  plaintiff  obtained  judgment  as  prayed  for. 

During  the  pendency  of  the  plaintiff's  suit  for  the  annulment  of  the 
sale,  the  defendant,  Rosomano,  brought  two  suits  in  the  Second  city 
court  of  New  Orleans  against  the  plaintiff,  Gonsouland,  one  fof  the 
possession  of  the  property  bought  by  him,  and  the  other  on  a  claim  for 
rent.  In  the  suit  for  rent,  by  the  direction  of  the  defendant  herein, 
there  was  a  seizure  of  the  stock  and  fixtures,  the  property  of  the  plain- 
tiff contained  in  another  house — not  the  one  for  which  the  rent  was 
claimed.  The  plaintiff,  to  maintain  his  credit  and  lessen  the  injury  to 
his  business,  paid  under  protest  the  claim  for  rent  and  all  costs  in  both 
suits.  The  defendant,  who  had  i^ot  paid  any  part  of  the  purchase 
money  for  the  real  estate,  and  knowing  that  a  suit  was  pending  against 
him  to  annul  the  sale,  obtained  a  judgment  of  possession  and  caused 
to  be  issued  a  writ  of  ejectment,  and,  under  the  writ,  evicted  the 
plaintiff,  Gonsouland,  and"  his  family,  and  seized  all  of  his  furniture, 
bed,  bedding,  and  wearing  apparel  of  himself,  wife,  and  children,  de- 
priving them  of  its  use,  notwithstanding  its  exemption  from  seizure. 
The  seizure  was  made  by  the  direction  of  the  defendant,  Rosomano,  to 
the  officer  in  charge  of  the  execution,  and  the  property  taken  was  never 
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returned  to  the  plaintiff,  nor  accounted  for.  After  obtaining  posses- 
sion of  the  real  estate,  the  defendant  destroyed  one  of  the  buildings 
situated  on  the  property.  The  petition  alleges  that  the  defendant  acted 
in  bad  faith  from  the  first;  that  he  never  intended  to  pay  for  the  real 
estate ;  and  that  his  action  in  the  suits  for  rent  and  possession,  and  in 
the  use  of  the  process  of  the  court  in  those  actions,  was  malicious. 

The  plaintiff  concludes  this  branch  of  the  case  by  claiming  as  dam- 
ages a  sum  exceeding  $2,000  for  the  unlawful  destruction  of  his  prop- 
erty, the  illegal  detention  and  conversion  of  his  personal  property,  and 
for  being  made  to  suffer  the  "indignity  and  mental  worry  in  the  eyes 
of  his  friends  and  neighbors." 

It  is  not  necessary  for  us  to  consider  the  various  claims  for  othier 
and  different  sums  asserted  in  the  petition.  No  pleading  is  before  us 
raising  questions  about  them  separately.  We  direct  our  attention  to 
one  branch  of  the  suit  only. 

The  petition,  taken  as  an  entirety,  and  disregarding  surplusage, 
seems  to  us  to  contain  sufficient  allegations  of  facts,  if  true,  to  show 
the  unlawful,  willful,  and  malicious  abuse  of  the  process  of  the  state 
court. 

In  sustaining  the  exception  of  no  cause  of  action,  the  court  below 
was  probably  influenced  by  the  fact  that  Rosomano  was  successful  in 
his  suit  to  eject  Gonsouland.  To  be  influenced  by  that  fact  appear- 
ing in  the  petition  is  to  confound  the  case  made  by  the  petition  with  an 
action  for  malicious  prosecution.  The  gravamen  of  the  complaint  here 
is  not  the  malicious  suing  out  of  process,  but  the  action  is  founded  on 
the  abuse  of  process.  In  an  action  for  the  malicious  use  of  process — 
malicious  prosecution — the  plaintiff  must  ordinarily  aver  in  his  petition 
that  the  defendant  instituted  the  proceeding  with  malice  and  without 
probable  cause,  and  that  the  case  has  terminated  in  his  favor ;  and  this 
he  must  prove  to  be  entitled  to  a  iudgment  for  damages.  Wheeler  v. 
Nesbitt,  24  How.  544,  16  L.  Ed.  765;  Stewart  v.  Sonneborn,  98  U.  S. 
187,  25  L.  Ed.  116.  Where  the  action  is  predicated  upon  the  abuse  of 
process,  such  averment  or  proof  is  not  required.  Grainger  v.  Hill,  4 
Bing.  N.  C.  212,  7  L.  J.  (C.  P.)  85 ;  Railroad  Co.  v.  Hardware  Co., 
143  N.  C.  54,  55  S.  E.  422 ;  Page  v.  Cushing,  38  Me.  523,  527 ;  Sny- 
dacker  v.  Brosse,  51  111.  357,  99  Am.  Dec.  651.  An  action  for  the 
malicious  abuse  of  lawful  process,  civil  or  criminal,  will  lie,  although 
the  process  was  lawfully  issued  upon  a  valid  judgment  for  a  just 
cause,  and  is  valid  in  form.  The  grievance  for  which  redress  is  sought 
arises  in  consequence  of  subsequent  acts — the  illegal  and  malicious 
abuse  of  the  power  conferred  by  the  judgment  and  writ.  The  prin- 
ciple is  general  and  has  been  enforced  in  a  great  variety  of  cases.  It  is 
applicable  to  all  kinds  of  abuses  in  the  service  of  lawful  process.  For 
every  such  wrong  there  is  a  remedy,  not  only  against  the  officer  whose 
duty  it  is  to  act  lawfully,  but  against  all  who  unite  with  him  or  direct 
him  to  inflict  the  injury.  Wood  v.  Graves,  144  Mass.  365,  11  N.  E. 
567,  59  Am.  St.  Rep.  95 ;  Mayer  v.  Walter,  64  Pa.  283,  286 ;  Rogers  v. 
Brewster,  5  Johns.  (N.  Y.)  125 ;  Antcliff  v.  June,  81  Mich.  477,  45 
N.  W.  1019,  10  L.  R.  A.  621,  21  Am.  St.  Rep.  533;  Casey  v.  Hanrick. 
69  Tex.  44,  6  S.  W.  405 ;  Wanzer  v.  Bright,  52  111.  35 ;  Crusselle  v. 
Pugh,  71  Ga.  744,  747 ;  Juchter  v.  Boehm,  Bendheim  &  Co.,  67  Ga. 


Digitized  by  V:iOOQIC 


OONSOULAND  V,  ROSOMANO.  487 

534;  Rosenthal  v.  Circuit  Judge,  98  Mich.  208,  57  N.  W.  112,  22  L. 
R.  A.  693,  39  Am.  St.  Rep.  635 ;  Twilley  v.  Perkins,  77  Md.  252,  26 
Atl.  286,  19  L.  R.  A.  632,  39  Am.  St,  Rep.  408;  Huyghe  v.  Brinkman, 
34  La.  Ann.  831. 

In  Crescent  Live  Stock  Co.  v.  Butchers'  Union,  120  U.  S.  141,  147, 
7  Sup.  Ct.  472,  479  (30  L.  Ed.  614),  Mr.  Justice  Matthews,  speaking 
for  the  Supreme  Court,  said : 

"It  is  conceded  that,  according  to  the  law  of  Louisiana,  the  action  for  a 
malicious  prosecution  is  founded  on  the  same  principles,  and  subject  to  the 
same  defenses,  as  have  been  established  by  the  common  law  prevailing  in  the 
other  states." 

And  there  is  no  reason  why  the  same  is  not  true  as  to  an  action  for 
the  abuse  of  process.     Civil  Code  of  Louisiana,  art.  2315  (2294). 

Besides  showing  an  abuse  of  process,  the  petition  as  a  whole  presents 
an  actionable  case  for  fraud  and  deceit.  The  averments  are  to  the 
effect  that  the  defendant  acted  in  bad  faith  throughout  the  transac- 
tion ;  that  he  never  intended  to  make  payment  for  3ie  real  estate,  but 
obtained  the  conveyance  with  the  intent  to  secure  possession  of  the 
property,  real  and  personal,  without  paying  for  it,  and  to  make  such 
profit  and  gain  as  he  could  without  any  compensation  to  the  plaintiff. 
The  scheme  was  successful  to  the  plaintiff's  damage,  and  the  defend- 
ant unjustly  profited  by  it.  The  process  of  the  court  being  harshly 
and  oppressively  used  to  carry  out  such  purpose,  the  action,  as  we  have 
shown,  lies  for  the  abuse  of  the  court's  process.  But  the  same  facts 
also  constitute  a  fraud  and  deceit  which  is  actionable  at  law  on  general 
principles.  It  was  held  by  the  Supreme  Court  that  an  action  lies  for 
obtaining  a  certificate  of  stock  by  deceit.  Fenemore  v.  United  States, 
3  Dall.  357,  1  L.  Ed.  634.  It  is  an  old  and  well-settled  doctrine  that, 
in  all  cases  where  a  person  sustains  pecuniary  loss  or  damage  by  the 
deceit  and  fraud  of  another,  an  action  on  the  case  lies  at  the  suit  of  the 
partly  injured  to  repair  the  wrong.  This  is  recognized  both  by  the 
English  and  the  American  courts.  Pasley  v.  Freeman,  3  Durnf.  & 
E.  51 ;  Dobell  v.  Stevens,  3  B.  &  C.  623,  10  Com.  Law  Rep.  201 ; 
Young  v.  Hall,  4  Ga.  95;  Lowe  v.  Trundle,  78  Va.  65;  Allison  v.  Ty- 
son, 5  Humph.  (Tenn.)  449 ;  Applebee  v.  Rumery,  28  111.  280. 

In  this  day,  it  should  make  no  difference  what  an  action  may  be 
called.  The  question  is  whether  the  facts  stated  show  a  wrong  and 
injury  to  the  plaintiff  by  the  defendant  for  which  he  is  entitled  to  re- 
dress. It  would  be  intolerable  if  the  law  afforded  no  remedy  for  a 
deliberate  and  successful  cheat,  enforced  and  carried  out  by  the  abuse 
of  legal  process,  whereby  the  plaintiff  was  damaged  and  the  defendant 
profited  unjustly. 

What  we  have  said  is,  of  course,  based  upon  the  assumption  that  the 
averments  of  the  petition  are  true,  and  must  be  considered  without 
prejudice  to  the  defendant  in  a  trial  on  the  merits. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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PUGET  SOUND  ELECTRIC  RT.  ▼.  HARRIGAN. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    Febrtiary  14,  1910.) 

No.  1,765. 

1«  Masteb  and  SEBTAirr  (|  217*)— Master's  LLLBiLrrr  fob  Injttbt  to  Sebtart 
—Assumption  of  Risk. 

An  employ^  does  not  assume  the  risks  arising  from  his  employer's  neg- 
ligence, which  are  not  incidental  to  the  business,  when  he  has  no  actual 
knowledge  of  the  same. 

[Ed.  Note. — For  other  cases^  see  Master  and  Servant,  Cent  Dig.  {{  574- 
600;Dec.  Dig.  I217.* 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  ▼.  Hennessey,  38  C.  Q  A.  314.] 

2L  Masteb  and  Sebtant  (§  217*)— Masteb's  Liabilitt  fob  Injtjbt  to  Sbbt- 
ANT— Assumption  op  Risk. 

An  employ^,  by  undertaking  a  service  in  which  he  was  obliged  at  night 
to  depend  upon  the  light  of  a  lantern  carried  by  him,  did  not  thereby  as- 
sume the  risk  from  conditions  due  to  the  negligence  of  the  employer  be- 
cause it  would  have  been  possible  for  him  by  the  aid  of  his  lantern  to  have 
ascertained  and  guarded  against  the  danger,  but  he  Assumed  only  such 
risks  as  he  could  have  avoided  by  the  exercise  of  reasonable  care. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  574- 
600;Dec.  Dlg.«217.*] 

8.  Mastteb  and  Sebvant  (|5  286,  288,  289*)— Action  fob  Injubt  to  SfcavANT— 
1         Questions  fob  Jubt. 

i  Defendant  operated  an  electric  railroad,  and  at  one  terininal  made  up  a 

'  train  at  night  at  a  switch  on  a  trestle.  There  was  a  light  at  the  switch 
stand  only  and  a  platform  extending  for  some  distance.  Plaintiff,  as  con- 
.  ductor,  was  sent  one  night  to  make  up  the  night  train,  and  having  run 
the  motor  car  on  the  switch  to  a  point  where  It  would  clear  cars  on  the 
main  track,  which  was  in  fkct  l>eyond  the  platform  and  at  a  place  not 
lighted  by  the  switch  light,  he  swung  off  with  his  lantern.  He  had  not 
been  at  the  place  for  some  time,  but  knew  that  in  the  meantime  the  plat- 
form had  been  extended,  although  not  how  far,  and  seeing  a  plank  below 
him,  and  supposing  it  to  be  the  platform,  dropped  to  it ;  but  it  proved  to  be 
only  a  single  plank  lying  on  the  timbers  below  the  level  of  the  track,  and 
he  fell  from  the  trestle  and  was  injured.  Held  that,  under  the  facts  of 
the  case,  the  question  of  defendant's  negligence  in  falling  to  provide  a 
platform  at  the  place  or  better  lights,  and  also  the  question  of  plaindflTs 
contributory  negligence  and  assumption  of  risk,  were  proper^  submitted 
to  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §(.1010- 
1050,  1068-1132 ;  Dec.  Dig.  SS  286,  288^  289.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Washington. 

Action  by  Frank  Harrigan  against  the  Puget  Sound  Electric  Rail- 
way.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

The  parties  to  this  action  will  be  designated  as  "plaintiff*'  and  "defendant," 
as  they  were  in  the  court  below.  The  defendant  owned  and  operated  an  elec- 
tric railway  between  Tacoma  and  Seattle.  Near  Tacoma,  the  railway  Is  con- 
structed on  a  trestle  at  an  elevation  of  abont  35  feet,  with  a  branch  from  the 
main  line  running  to  the  tide  flats  In  the  form  of  a  wye»  one  arm  of  the  wye 
In  a  curve  leading  toward  Tacoma,  and  the  other  arm,  also  in  a  curve  lead- 
ing toward  Seattle.  At  the  Junction  of  the  wye  leading  towards  Seattle  with 
the  main  track,  there  is  a  platform  extending  alongside  the  main  track  and 

*For  other  caaet  see  same  topic  A  9  kumber  in  D«c.  ft  Am.  Dlgb.  1907  to  date,  ft  Rep'r  Indexes 
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a  small  portlofn  of  the  wye,  which  is  about  225  feet  in  lengrth,  yarying  in  width 
from  3  to  7  feet.  The  platform  is  guarded  on  the  outside  by  a  fence  about 
3  feet  in  height  There  is  no  fence  or  guard  rail  at  the  south  end  of  it,  and 
the  platform  is  about  level  with  the  rails  of  the  track.  It  has  been  used  by 
the  defendant  In  the  work  of  switching  cars  on  the  trestle.  About  100  feet 
north  from  the  south  end  of  the  platform  is  a  switch  stand,  used  to  operate 
the  switch  at  the  Junction  of  the  wye  with  the  main  track.  South  of  the  pUtp 
form;  and  beg^hinlng  about  500  feet  from  the  end  thereof,  there  was  at  the 
tim^  of  the  accident  a  2-lnch  plank  from  25  to  30  feet  long,  and  10  Inches 
wide,  lying  on  top  of  the  bents  of  the  trestle  dose  to  the  branch  line,  and 
about  20  inches  lower  than  the  platform.  The  plank  was  without  guard  rail 
or  protection.  Being  underneath  the  level  of  the  track,  it  was  not  visible 
from  the  main  track. 

There  is  no  evidence  as  to  the  purpose  for  which  the  plank  had  been  placed 
there.  According  to  the  testimony,  it  had  been  there  for  some  time  prior  to 
the  accident  It  had  not  been  used  by  the  defendant's  employes  while  en- 
gaged in  the  work  of  switching  on  the  trestle.  The  track  of  the  wye  was  not 
planked  between  the  ties  or  at  the  sides.  There  was  a  cluster  of  five  Incan- 
descent lights  at  the  north  end  of  the  platform  and  on  the  opposite  side  of  the 
main  track  from  the  switch.  Over  the  lights  was  an  Inverted  reflector  which 
cast  the  light  downward.  The  light  lit  up  the  north  end  of  the  platform  and 
the  location  of  the  switch  stand;  but  it  did  not  extend  to  the  south  end  of 
the  platform,  nor  to  the  plank  above  referred  to.  For  more  than  two  years 
prior  to  August  23,  1907,  it  had  bee;i  the  practice  of  the  defendant  to  switch 
cars  and  make  up  the  night  freight  train  from  Tacoma  to  Seattle  on  the  tres- 
tle at  the  switch  above  mentioned ;  but  on  that  date  the  defendant  ordered  its 
employ^i  to  weigh  the  meat  cars,  which  made  a  part  of  the  night  train,  on 
the  scales  in  its  freight  yards  in  Tacoma.  That  order  was  carried  out  until 
November  23,  1907,  the  date  of  the  accident  On  the  evening  prior  to  that 
date,  the  tracks  to  the  scales  in  the  freight  yards  being  obstructed,  the  de- 
fendant instructed  the  plaintiff  not  to  weigh  the  cars  on  the  night  of  Novem- 
ber 23d.  The  only  place  furnished  by  the  defendant  to  switch  the  cars  and 
make  up  the  night  train  was  on  the  wye  of  the  trestle. 

The  plaintiff  entered  tiie  employment  of  the  defendant  in  August,  1905, 
as  a  trolley  tender.  He  subsequently  acted  as  rear  brakeman  on  the  night 
freight  until  March,  1906.  At  that  time  the  platform  at  the  switching  place 
on  the  trestle  was  quite  short  Subsequently  it  was  lengthened.  It  was  us- 
ually dark  when  the  plaintiff  passed  the  switch.  His  duties  did  not  take  him 
on  the  wye,  or  require  him  to  be  upon  the  platform,  but  during  the  summer 
of  1907  he  hauled  some  steel  rails  on  the  main  line,  which  took  him  past  the 
switch  in  the  daytime.  On  October  21,  1907,  he  took  charge  of  the  freight 
train  known  as  the  "meat  run,"  as  conductor,  and  he  remained  in  charge 
thereof  until  the  time  of  the  accident  Ihirlng  this  time  he  switched  the  meat 
cars  in  the  freight  yards  at  Tacoma.  He  testified  that  he  knew  that  the  plat- 
form had  been  lengthened,  but  that  he  did  not  know  how  far  it  had  been  ex- 
tended. The  body  of  the  motor  car  was  45  feet  long.  It  had  six  doors,  one 
In  each  end,  two  large  doors  on  each  side  in  the  center,  and  one  narrow  door 
at  each  side  near  the  end.  The  end  doors  were  used  by  the  men  in  stepping 
from  the  motor  out  upon  the  pilot  to  make  couplings.  When  a  *car  stood  on 
the  wye  near  the  switch  in  such  a  position  as  to  be  dear  of  the  main  line, 
the  southern  end  of  it  extended  about  15  feet  beyond  the  south  end  of  the 
platform. 

On  the  night  of  the  accident,  it  was  cold,  dark,  and  rainy.  The  crew  of  the 
night  train  were  required  to  make  good  time,  and  it  was  customary  for  the 
conductor  to  assist  them  in  the  switching.  The  plaintiff  and  his  crew,  con- 
sisting of  Murphy,  motorman,  and  Smith  and  Hubbard,  brakemen,  took  the 
motor  from  the  Tacoma  freight  yards,  went  to  the  packing  house  on  the  wye, 
coupled  onto  the  meat  cars,  and  hauled  them  on  the  wye  of  the  trestle  lead- 
ing towards  Seattle,  and  left  them  at  the  customary  place  Just  far  enough 
back  from  the  switch  to  clear  the  main  line.  The  plaintiff  with  his  crew  on 
the  motor,  then  went  back  to  the  freight  yards,  coupled  onto  a  merchandise 
car  there,  went  back  to  the  wye,  left  the  merchandise  car  on  the  main  line, 
proceeded  with  the  motor  past  the  switch,  then  backed  up  to  couple  onto  the 
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meat  cars.  Mtirphy  operate  the  motor,  and  the  plaintiff  stood  In  the  rear  of 
the  motor,  tending  the  trolley*  He  knew  that  thwce  was  a  freight  train  about 
three  miles  up  the  track  waiting  for  his  train  to  pass.  While  the  coupling 
was  being  made,  the  plaintiff,  intending  to  turn  the  switch,  stepped  out  Of  the 
side  door  of  the  rear  end  of  the  motor,  stepping  out  backwards,  and  grasping 
the  handles  on  each  side  of  the  door  with  his  hands.  His  lantern  hung  on  h\» 
arm.  There  was  no  light  except  such  as  was  furnished  by  his  lantern.  It 
did  not  distinctly  light  up  the  place  beneath  him.  He  testified  that  he  believed 
that  the  platform  extended  past  that  point,  and  seeing  a  plaflfc  beneath  liim, 
and  taking  it  to  be  the  platform,  he  let  loose  of  the  motor,  and  «wnng  around, 
stepped  on  the  plank,  and,  losing  his  balance,  fell  to  the  ground  fe^neath,  re- 
ceiving serious  injuries.  In  bringing  his  action  to  recover  damtcges,  he  al- 
leged, in  substance,  that  the  defendant  was  negligent:  First,  in  failTtg  to  pro- 
vide a  platform  sufficient  in  length  and  properly  guarded  at  the  gFWltchfflg 
places ;  second,  in  permitting  the  plank  to  lay  on  the  caps  of  the  trestit  in  aft 
unguarded  condition ;  third,  in  failing  properly  to  light  said  switching  place 
and  the  plank.  The  defendant  denied  negligence,  and  pleaded  assumpti.cm  of 
risk  and  contributory  negligence  on  the  part  of  the  plaintiff.  The  jury  re- 
turned a  verdict  for  the  plaintiff  for  $5,500,  for  which  a  Judgment  was  r«i- 
dered. 

Benjamin  S.  Grosscup  and  W.  C,  Morrow,  for  plaintiff  in  error. 
J.  F.  O'Brien,  O.  P.  Burkey,  and  J.  E.  Burfc^y^  for  defendant  in 
error. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
defendant  assigns  as  error  the  refusal  of  the  court  to  grant  its  motion 
for  a  directed  verdict  for  want  of  testimony  to  justify  a  verdict  in 
favor  of  the  plaintiff,  and  contends  there  was  failure  of  proof  of  neg- 
ligence on  its  part  in  any  respect.  It  argues  that  the  platform  was  o£ 
ample  size  for  switching  purposes,  that  lights  were  provided  sufficient 
to  light  the  switch  stand,  and  that  it  was  the  duty  of  the  conductor  to 
move  up  his  train  after  coupling  onto  the  meat  cars  and  before  step- 
ping from  the  motor  to  turn  the  switch.  On  considering  the  whole  tes- 
timony, we  are  of  the  opinion  that  the  court  below  did  not  err  in  sub- 
mitting the  question  of  the  defendant's  negligence  to  the  jury.  The 
platform  had  recently  been  extended  southward,  but  it  had  not  been 
carried  so  far  as  to  extend  alongside  the  rear  end  of  a  motor  standing 
on  the  wye  when  in  a  position  to  be  clear  of  the  main  track.  If  it  had 
been  extended  15  feet  farther  than  it  was,  it  would  have  been  made  per- 
fectly safe.  Again,  it  would  seem  that  tlie  south  end  of  the  platform 
should  have  been  lighted,  and  that  the  unguarded  plank,  which  was  cal- 
culated to  deceive  an  employe,  should  not  have  been  left  upon  the 
bents  by  the  side  of  the  track.  There  was  no  evidence  that  it  was 
there  for  any  useful  purpose.  Its  presence  there  was  not  explained. 
It  is  quite  conceivable  that  an  employe  who  had  not  been  switching  at 
the  wye  since  the  extension  of  the  platform,  and  who  had  no  knowledge 
of  the  presence  of  the  plank,  and  who  had  no  light  for  his  guidance 
except  the  dim  light  furnished  by  a  signal  lantern,  might  have  been 
misled  into  taking  it  for  the  platform.  In  Hough  v.  Railway  Co.,  100 
U.  S.  ^13,  25  L.  Ed.  612,  the  court  said  that  a  railroad  company  was 
under  obligation  "to  provide  and  maintain  in  suitable  condition  the 
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machinery  and  apparatus  to  be  used  by  its  employes — an  obligation  the 
more  important,  and  the  degree  of  diligence  in  its  performance  the 
greater,  in  proportion  to  the  dangers  which  may  be  encountered." 
See,  also,  Northern  Pacific  Ry.  Co.  v.  Herbert,  116  U.  S.  642,  6  Sup. 
Ct.  590,  29  L.  Ed.  755,  and  Washington  &  Georgetown  R.  R.  Co.  v. 
McDade,  135  U.  S.  554, 10  Sup.  Ct.  1044,  34  L.  Ed.  235. 

Nor  do  we  think  the  case  should  have  been  taken  from  the  jury  on 
the  ground  that  the  plaintiff  assumed  the  risk  of  the  injury  which  he 
received,  or  that  there  was  error  in  giving  or  refusing  instructions  to 
the  jury  on  that  subject.  Of  course,  it  is  a  matter  of  common  knowl- 
edge that  there  is  always  more  or  less  personal  risk  in  the  occupation 
of  a  railroad  employe.  In  accepting  his  employment,  the  plaintiff  as- 
sumed all  the  ordinary  and  usual  risks  incident  thereto,  not  only  those 
which  he  knew;  but  those  which  he  might,  in  the  exercise  of  reasonable 
care,  have  discerned.  But  he  assumed  such  risks  with  the  recognized 
qualifications,  one  of  which  is  that  the  employer  shall  use  usual  care  to 
obviate  or  at  least  minimize  the  danger,  and  he  did  not  assume  the 
risk  of  latent  defects,  notwithstanding  that  his  opportunity  of  discover- 
ing them  was  the  same  as  that  of  his  employer.  He  did  not  assume  the 
risks  arising  from  his  employer's  negligence,  which  were  not  incidental 
to  the  business,  when  he  had  no  actual  knowledge  of  the  same.  Union 
Pacific  Ry.  Co.  v.  O'Brien,  161  U.  S.  451,  16  Sup.  Ct.  618,  40  L.  Ed. 
766 ;  Texas  &  Pacific  Ry.  Co.  v.  Archibald,  170  U-  S-  665, 18  Sup.  Ct 
777,  42  L.  Ed.  1188. 

Taking  all  the  evidence  into  consideration,  we  are  not  convinced 
that  the  facts  were  such  as  to  call  for  any  instruction  other  than  that 
which  was  given  upon  the  subject  of  assumption  of  risk.  The  argu- 
ment advanced  in  this  connection  might  more  properly  be  addressed  to 
tlie  defense  of  contributory  negligence,  negligence  on  the  part  of  the 
plaintiff  in  not  causing  the  motor  to  be  moved  up  to  the  switch  stand, 
where  there  was  ample  light,  before  getting  off  the  car  to  turn  the 
switch,  and  in  not  exercising  more  care  to  know  that  the  platform  was 
beneath  him  before  he  stepped  off  upon  the  unguarded  plank.  The 
court  gave  the  following  instruction : 

"Assumption  of  risk  means  that  one  who  enters  a  dangerous  employment 
assumes  the  hazards  which  attend  that  employment,  which  ordinary  fore- 
sight and  reasonable  prudence  cannot  anticipate,  and  yet  are  likely  to  occur." 

But  the  defendant  asked  the  court  to  charge  the  jury  that  the  plain- 
tiff assumed  the  risk  of  working  with  the  aid  of  the  artificial  light  fur- 
nished by  his  lantern,  and  that  it  was  his  duty  to  exercise  care  com- 
mensurate with  the  circumstances ;  that  it  "was  his  duty  to  use  his  lan- 
tern in  such  a  way  as  was  necessary  to  protect  him  under  the  circum- 
stances." The  instruction  so  requested  goes  further  than  the  just  rule 
in  regard  to  assumption  of  risk.  To  have  thus  instructed  the  jury 
would  have  been  to  say,  in  effect,  that  the  plaintiff  was  bound  to  exer- 
cise such  care  as  to  make  an  accident  impossible.  Such  is  not  the  law. 
He  was  bound  only  to  exercise  reasonable  care. 

While  the  question  whether  there  should  have  been  an  instructed 
verdict  on  the  ground  of  the  plaintiff's  contributory  negligence  is  not 
free  from  doubt,  we  are  not  convinced,  in  view  of  the  evidence,  that 
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there  was  error  in  submitting  the  question  to  the  jury.  The  plaintiflE 
was  unfamiliar  with  the  place  at  which  the  switching  was  to  he  done. 
He  knew  that  the  platform  had  been  extended,  but  he  did  not  know 
to  what  point  it  had  been  extended.  The  defendant  did  not  furnish  a 
fixed  light  sufficient  to  light  up  the  south  end  of  tfie  platform:  It 
furnished  the  plaintiflf  a  lantern  which,  as  the  evidence  tends  to  show, 
was  not  adequate  to  light  up  the  premises.  It  had  placed  alongside 
its  track  a  plank  which  was  there  for  no  explained  purpose,  and  which 
was  likely  to  deceive.  In  view  of  all  the  circumstances,  we  are  not  pre- 
pared to  say,  as  a  matter  of  law,  that  the  plaintiff,  in  descending  from 
the  car  as  he  did,  with  the  light  which  he  had,  and  in  stepping  upon  the 
apparent  platform  beneath  him,  was  p^uilty  of  contributory  negligence 
such  as  to  preclude  him  from  recovering  damages. 
The  judgment  is  affirmed. 


GREAT  LAKES  TOWINQ  CO.  v.  KEtLLEY  ISIiAKD  LIME  &  TRANS- 
PORT CX>.  cft  aL 

KELLET  ISLAND  LIME  &  TRANSPORT  00.  ▼.  CITY  OP  CLBYB- 

LAND  et  al. 

(Circuit  Court  of  Appeals,  SIxtli  Circuit    February  S,  1910.) 
Koe.  1,878,  1,023. 

1.  Shipping  (|  81*)— Iwjubt  to  Vessel  on  Bbidgs  Pieb— Violatiow  op  Ruues 

BY  OVEBTAKINO  VESSEL. 

When  the  Ohio,  a  flat-bottomed  steam  scow  having  no  very  efficient  steer- 
ing apparatus,  was  near  the  draw  of  a  bridge  across  the  Cuyahoga  river 
in  Cleveland,  moving  slowly,  she  was  overtaken  and  passed  by  the  tug 
Lutz,  moving  at  a  much  greater  speed,  which  forced  her  way  through  the 
narrow  space  between  the  scow  and  the  docks  without  any  signal  or  agree- 
ment The  movement  of  the  water  from  her  passing  caused  the  scow  to 
sheer  to  port  In  the  draw,  which  was  only  60  feet  wide  and  to  strike  some 
submerged  timbers  around  the  central  bridge  pier  by  which  she  was  so  in- 
jured that  she  sank.  There  was  no  fault  in  her  navigation.  Held,  that 
the  t\\g  was  clearly  in  ftiult  for  violation  of  rule  25  of  the  navigation  rules 
for  the  Great  Lakes  and  their  tributaries  (Act  Feb.  8»  1895,  c.  64,  28  Stat 
649  [U.  S.  Comp.  St  1901,  p.  2891]),  which  prohibits  an  overtaking  vessel 
from  passing  another  in  narrow  channels  without  obtaining  her  consent, 
and  rule  6  of  the  inspectors'  rules  made  thereunder. 

[Bd.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  !|  344,  345;  Dec. 
Dig.  S  81.* 

Overtaking  vessels,  see  note  to  The  Rebecca,  60  C.  C.  A.  254.] 

2.  Municipal  Oobpobations  (§  751*)  —  LiABrLmr  pob  Tobts  — Dutibs  Abso- 

lutely Imposed. 

A  61ty,  vested  by  statute  with  control  over  all  public  bridges  within  its 
limits  and  the  duty  of  keeping  them  in  repair  and  free  from  nuisance,  can- 
not divest  itself  of  such  duty  or  of  liability  for  damages  caused  by  its  non- 
performance by  contracting  with  another  to  attend  to  it 

[Eld,  Nota— For  other  cases,  see  Municipal  Corporations^  Cent  Dig.  | 
1580;  Dec.  Dig.  §  751.*] 

8.  Municipal  Cobpobations  ({  751*)— Liability  fob  Tobts— Neglioencb  or 

CONTBACTOB. 

A  city,  given  control  of  all  public  highways  and  bridges  by  statute,  en- 
tered into  a  contract  for  the  removal  and  reconstruction  of  a  bridge  across 

•For  other  caaei  tee  Mono  topic  ft  |  mitmbsb  In  Doc.  ft  Am.  Digs.  1907  to  date«  ft  Rep'r  Indexoo 
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a  navigable  stream.  In  doing  the  worl^  the  contractor  removed  a  line  of 
piles  placed  around  the  central  pier  of  the  bridge  to  prevent  vessels  from 
^  coming  in  contact  with  it,  leaving  the  ends  of  submerged  timbers  used  in 
^  the  foundation  projecting  beyond  the  superstructure  unguarded  and  their 
position  unmarked.  Through  the  fault  of  another  vessel  a  vessel  passing 
through  the  draw  was  caused  to  sheer,  and  struck  the  ends  of  such  timbers 
and  was  so  injured  that  she  sank.  Heldt  that  a  provision  of  the  contract 
requiring  the  contractor  to  take  all  precautions  during  the  work  to  pre- 
vent Injury  to  others  did  not  exonerate  the  city  from  liability  for  the  con- 
tractor's negligence  which  was  one  of  the  proximate  causes  of  the  vessel's 
injury,  and  that  it  was  Jointly  liable  with  the  offending  vessel  therefor, 
and  each  should  be  required  to  pay  half. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations^  Cent  Dig.  i 
1580;Dec.  Dig.  I751.*] 

4L  Ck>LLisioiT  (t  130*)— Measube  of  Damaqes— Loss  or  Use  of  VIessel. 

Where  the  owner  of  a  vessel  injured  in  collision  substituted  others  in 
her  place  while  she  was  laid  up  for  repairs,  an  allowance  of  interest  on 
her  value  during  such  time,  instead  of  the  profits  she  might  have  earned, 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Ck>lli8ion,  Gent.  Dig.  |  284;  Dec.  Dig.  | 
130.*] 

5.  GoixisiON  ({  ISO*)— Dakages— Allowance  of  Interest. 

In  a  suit  in  admiralty  to  recover  damages  for  an  injury  to  a  vessel  in 
collision,  the  allowance  of  Interest  on  the  damages  awarded  from  the  date 
of  the  interlocutory  decree  fixing  the  liability,  instead  of  from  the  time  the 
damaged  were  liquidated  as  is  the  usual  practice,  was  within  the  discre- 
tion of  the  court,  especially  where  the  case  had  been  pending  for  several 
years,  and  the  larger  items  of  damages  were  for  definite  amounts  expended 
and  were  not  disputed. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  S  284 ;  Dec.  Dig.  { 
130.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio. 

In  Admiralty.  Suit  by  the  Kelley  Island  Lime  &  Transport  Com- 
pany against  the  Great  Lakes  Towing  Company  and  the  City  of  Cleve- 
land. From  the  decree  libelant  and  the  Great  Lakes  Towing  Com- 
pany appeal.    Reversed  in  part. 

For  opinion  below,  see  (D.  C.)  144  Fed.  207. 

W.  C.  Boyle,  for  Kelley  Island  Lime  &  Transport  Company. 
F.  S.  Masten,  for  Great  Lakes  Towing  Company. 

Before  SEVERENS  and  WARRINGTON,  Circuit  Judges,  and 
KNAPPEN,  District  Judge. 

SEVERENS,  Circuit  Judge.  The  Kelley  Island  Lime  &  Transport 
Company,  the  owner  of  the  steam  barge  Ohio,  filed  its  libel  in  the  court 
below  charging  the  respondents,  the  Great  Lakes  Towing  Company 
and  the  city  of  Cleveland,  with  having  by  negligence  caused  the  Ohio 
to  come  into  collision  with  a  pier  of  a  drawbridge  over  the  Cuyahoga 
river,  a  navigable  stream  running  through  the  .city  into  Lake  Erie. 
The  river  coming  down  and  passm^  under  the  bridge  (called  in  the 
record  the  "Middle  Seneca  Street  Bridge"),  and  going  on  220  feet  fur- 
ther, makes  a  sharp  turn  to  the  left  around  a  point  called  the  "Knuc- 
kle," opposite  to  which  the  river  spreads  out  into  a  bay.    On  being 
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collected  again  it  passes  on  440  feet,  and  then  passes  under  another 
bridge  called  the  "Lower  Seneca  Street  Bridge."  At  about  3:30 
o'clock  of  the  afternoon  of  June  25,  1901,  the  Ohio  was  passing  around 
the  Knuckle  going  up  the  river.  Her  length  was  131  feet  and  her 
breadth  of  beam  29  feet.  She  was  a  flat-bottomed  scow,  and  had  no 
very  efficient  steering  apparatus.  Her  course  of  navigation  was  ef- 
fected by  her  two  propellers,  one  on  her  starboard  and  the  other  on  her 
port  side.  By  reversing  that  on  the  port  side  and  operating  the  other 
the  vessel  would  be  turned  to  port,  and  vice  versa.  It  would  seem  that 
at  that  time  only  the  channel  on  the  right  hand  of  the  pier  was  used  for 
navigation.  It  was  narrow,  being  only  about  60  or  65  feet  wide.  The 
adjacent  shore  was  lined  with  dodcs.  At  about  the  time  she  got  turned 
around  and  was  taking  her  course  up  the  river  and  moving  slowly,  she 
was  passed  on  the  port  side  by  a  steam  tug  of  the  towing  company 
called  the  "Goulder,"  moving  much  more  rapidly.  The  tug  went  on 
under  the  bridge  without  materially  altering  the  course  of  the  Ohio, 
unless  perhaps  by  inducing  it  slightly  more  to  starboard.  Very  soon 
afterwards  and  when  the  Ohio  was  getting  near  the  bridge,  the  steam 
tug  Lutz,  another  tug  of  the  towing  company,  came  up  astern,  and 
without  any  signal  of  any  kind  pushed  on  at  high  speed  between  the 
Ohio  and  the  docks  on  the  shore  to  starboard.  The  space  was  narrow. 
As  the  tug  passed  the  stem  of  the  Ohio,  the  latter  sheered  off  to  port, 
and  before  the  tug  had  got  far  past,  the  Ohio  collided  with  the  sub- 
merged projecting  timbers  in  the  foundation  of  the  pier  of  the  draw- 
bridge. These  timbers  were  of  oak  and  12  inches  square.  They  were 
laid  some  three  feet  below  the  surface  of  the  water,  in  an  octagonal 
form.  They  extended  beyond  their  overlapping  joints  and  projected 
beyond  the  perpendicular  of  the  pier,  some  of  them  about  two  feet. 
It  was  on  one  or  more  of  these  projections  that  the'  Ohio,  struck.  She 
was  broken  into  to  such  an  extent  that  she  soon  after  sank.  The  Cuya- 
hoga river  is  much  less  than  500  feet  in  width.  We  have  mentioned 
enough  of  the  facts  to  indicate  what  the  judgment  should  be  in  respect 
to  the  liability  of  the  towing  company  for.  the  conduct  of  the  Lutz. 

The  25th  rule  of  the  regulations  prescribed  by  the  Act  of  February 
8,  1895,  c.  64,  28  Stat.  649  (U.  S.  Comp.  St  1901,  p.  2891),  reads  as 
follows : 

''In  all  channels  less  than'  five  hundred  feet  in  width  no  steam  vessel  shall 
pass  another  goin^  In  the  same  direction  unless  the  steam  vessel  ahead  be  dis- 
abled or  8i{;nify  her  willin^ess  that  the  steam  vessel  astern  shall  pass,  when 
the  steam  vessel  astern  may  pass,  subject,  however,  to  the  other  rules  appli- 
cable to  such  a  situation." 

By  the  third  section  of  rule  28  authority  is  given  to  the  Board  of 
Supervising  Inspectors  to  establish  further  regulations  not  inconsistent 
with  the  act.  Among  the  rules  prescribed  by  the  board  under  this 
authority  are  the  following: 

"Rule  0.  When  steamers  are  running  In  the  same  direction,  and  the  pilot 
of  a  steamer  which  is  astern  shall  desire  to  pass  on  the  right  or  starboard 
side  of  the  steamer  ahead,  he  shall  give  one  short  blast  of  the  whittle,  as  a 
signal  of  such  desire  and  intention  and  shall  put  his  helm  aport ;  or  if  he 
shall  desire  to  pass  on  the  left  or  port  side  of  the  steamer  ahead,  he  shall  give 
two  short  blasts  of  the  whistle  as  a  signal  of  such  desire  and  intention,  and 
shall  put  his  helm  to  starboard,  and  the  pilot  of  the  steamer  ahead  shall  an- 
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swer  by  the  same  signals;  or,  if  he  does  not  think  It  safe  for  the  steamer 
astern  to  attempt  to  pass  at  that  point,  he  shall  Immediately  signify  the  same 
by  giving  several  short  and  rapid  blasts  of  the  whistle,  and  under  no  circum- 
stances shall  the  steamer  astern  attempt  to  pass  the  steamer  ahead  until  atich 
time  as  they  have  reached  a  point  where  it  can  be  safely  done,  when  said 
steamer  ahead  shall  signify  her  willingness  by  blowing  the  proper  signals. 
The  boat  ahead  shall  in  no  case  attempt  to  cross  the  bow  or  crowd  upon  the 
course  of  the  passing  steamer." 

"Rule  22.  Notwithstanding  anything  contained  in  these  rules  every  vessel 
oyertaliing  any  other  shall  keep  out  of  the  way  of  the  overtaken  vessel." 

"Rule  21.  Every  steam  vessel  which  is  directed  by  these  rules  to  keep  out 
of  the  way  of  another  vessel  shall,  on  approaching  her,  if  necessary,  slacken 
her  speed  or  stop  or  reverse." 

Here  was  a  palpable  violation  of  both  the  statutory  and  the  super- 
vising inspectors'  rules.  And  having  regard  to  the  narrow  space  be- 
tween the  Ohio  and  the  docks  through  which  the  Lutz  must  run  and 
the  character  of  the  other  vessel  and  3ie  control  she  had  of  herself,  the 
negligence  of  the  Lutz  seems  wanton.  The  Ohio  was  lawfully  navi- 
gating the  river.  She  was  a  clumsy  craft,  but  none  the  less  entitled  to 
the  protection  given  her  by  the  rules.  The  need  of  a  strict  regard  of 
them  was  obvious  to  the  Lutz.  She  was  not  only  bound  to  get  the 
consent  of  the  Ohio,  but  in  these  circumstances  she  was  bound  to 
slacken  her  speed  to  a  degree  which  would  enable  her  to  pass  the  Ohio 
safely.  Instead  of  this,  without  even  a  warning,  she  pressed  into  the 
narrow  space  and  went  by  her  at  full  speed.  There  is  much  conflict 
in  the  testimony  as  to  what  her  speed  was,  but  it  leaves  no  doubt  that 
it  was  much  greater  than  prudent  navigation  would  permit.  The  re- 
sult was  what  might  have  been  anticipated.  The  current  set  up  by  the 
displacement  of  the  water  on  her  bow  crowded  over  against  the  for- 
ward starboard  of  the  Ohio,  and  at  the  same  time  the  falling  back  of 
the  water  in  her  wake  would  suck  the  after  part  of  the  Ohio  toward  the 
path  through  which  the  Lutz  had  passed.  The  Ohio  was  moving  for- 
ward. And  thus  by  natural  causes,  she  sheered  off  to  the  place  of  col- 
lision. These  influences  would  have  a  peculiar  effect  upon  the  Ohio 
because  of  her  shallow  draft.  If  she  had  had  a  keel  down  in  deep 
water  her  movement  would  not  have  been  so  much  affected.  We 
therefore  concur  with  the  District  Court  in  holding  that  the  liability 
of  the  Lutz  is  clearly  established.  That  being  so,  and  the  conduct  of 
the  Lutz  being  of  itself  sufficient  to  have  caused  the  disaster,  the  tow- 
age company  must  make  a  clear  case  of  fault  against  the  Ohio  before 
it  can-  charge  the  latter  with  any  part  of  the  consequences.  But  there 
is  no  ground  on  which  to  rest  an  imputation  of  fault  on  the  part  of 
the  Ohio. 

But  a  more  serious  question  arises  in  the  controversy  about  the  lia- 
bility of  the  city.  And  upon  this  it  is  necessary  to  state  some  further 
facts.  The  Seneca  Street  Bridge  had  been  standing  for  many  years. 
We  have  already  described  the  foundation  of  the  pier  on  which  it 
swung  was  built,  and  particularly  the  submerged  projections  of  its 
octagonal  timbers.  For  the  purpose  of  shielding  the  pier  from  ex- 
ternal injury  or  for  the  purpose  of  preventing  vessels  from  colliding 
with  it,  or  perhaps  for  both  purposes,  for  it  would  serve  both,  the  city 
had  long  before  driven  a  line  of  piles  a  few  feet  distant  from  the  pier 
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which  projected  visibly  above  the  water.  Contemplating  the  rebuild- 
ing of  the  bridge,  the  city  had  made  a  contract  therefor  with  a  con- 
struction company.  This  contract  included  the  removal  of  the  pier, 
and  replacing  it  by  a  new  structure.  And  it  seems  probable  that  the 
removal  of  the  line  of  piles  would  be  a  part  of  the  dilapidations  which 
the  construction  company  would  make.  There  was  an  express  stip- 
ulation that  all  piles  should  be  removed ;  but  this  we  suppose  had  ref- 
erence to  the  piles  driven  into  the  bottom  of  the  river,  on  which  the 
pier  was  built.  However,  the  piles  were  an  appurtenant  to  the  pier, 
and  the  construction  company  had  a  short  time  before  this  accident  re- 
moved the  line  of  piles  in  order  to  get  at  the  work  of  removing  the 
pier.  By  very  full  and  ample  stipulations  in  the  contract,  the  city  had 
imposed  upon  the  construction  company  the  duty  of  so  executing  it 
that  every  public  interest  should  be  carefully  guarded,  and,  further, 
that  if  anything  should  be  done  by  the  construction  company  which 
would  expose  the  city  to  any  liability  to  other  persons,  the  construction 
company  should  save  the  city  harmless.  Nevertheless  it  was  provided 
that  the  work  should  be  done  under  the  supervision  of  the  city  engineer 
and  the  city  inspector.  There  is  no  evidence  that  either  of  these  offi- 
cials directed  the  removal  of  the  line  of  piles.  But  there  is  enough  to 
induce  the  belief  that  they  must  have  known  before  the  accident  that 
it  had  been  done,  or  was  about  to  be  done.  The  defense  made  by  the 
city  is  that  having  contracted  with  a  responsible  party  for  the  construc- 
tion of  the  bridge  for  due  consideration,  and  enjoined  upon  that  party 
all  needful  precaution  against  doing  or  suffering  to  be  committed  any 
injury  which  might  happen  to  others  during  the  progress  of  the  work, 
and,  further,  that  if  the  contractor  had  done  the  work  properly  and  as 
required  by  the  contract,  this  accident  would  not  have  happened,  the 
city  should  not  be  held  liable  for  the  misfeasance  of  the  contractor. 
The  learned  judge  thought  at  the  trial  that  the  city  should  be  exon- 
erated upon  the  ground  just  stated.  Afterwards  upon  a  rehearing  he 
held  that  the  taking  out  of  the  line  of  piles  was  not  the  proximate 
cause  of  the  injury  which  he  thought  was  solely  due  to  the  conduct  of 
the  Lutz. 

As  to  the  first  ground,  we  think  the  position  of  the  city  cannot  be 
sustained.  Laying  aside  for  the  present  the  circumstance  that  the 
city  retained  the  control  of  the  execution  of  the  contract  to  the  extent 
that  it  might  have  interfered  to  prevent  the  removal  of  the  piles  until 
the  dangerous  structure  behind  them  had  been  removed,  the  question 
reniains  whether  it  can  absolve  itself  by  employing  some  one  else  to  do 
the  work  upon  a  stipulation  that  the  employe,  whether  he  be  a  servant 
or  a  contractor,  shall  observe  and  perform  the  duty  of  the  city.  In 
other  words,  is  it  an  absolute  duty  or  one  which  may  be  delegated? 
We  think  the  city  cannot  contract  itself  out  of  its  duty. 

By  section  2640,  Rev.  St.  Ohio  1890,  the  duties  of  municipalities  in 
tlie  state  are  prescribed  as  follows : 

•*The  council  shall  have  the  care,  supervision  and  control  of  all  public  high- 
ways, streets,  avenues,  alteys,  sidewalks,  public  grounds  and  bridges  within 
the  corporation,  and  shall  cause  the  same  to  be  kept  open  and  in  repair,  and 
free  from  nuisance.*' 
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111  the  case  of  Faust  v.  City  of  Cleveland,  121  Fed.  810,  58  C.  C.  A. 
194,  we  had  before  us  a  case  where  the  appellant  had  filed  a  libel  in 
personam  against  the  city  to  recover  damages  for  an  injury  to  a  vessel 
navigating  this  same  river,  occasioned  by  a  snag  submerged  in  the 
channel  of  the  stream  which,  it  was  alleged,  it  was  the  duty  of  the  city 
to  have  removed.  We  dealt  with  the  case  as  one  involving  the  ques- 
tion whether  the  river  was  a  "highway"  within  the  meaning  of  the 
statute  above  quoted.  We  held  that  it  was  not,  and,  without  fur^^er 
inquiry,  affirmed  the  judgment  of  the  lower  court  which  was  for  the 
defendant.  But  here  the  controlling  fact  is  that  the  city  was  charged 
with  the  care,  supervision,  and  control  of  the  offending  structure  by 
statute.  Its  bridges  are  put  upon  the  same  footing  as  its  streets  and 
highways.  That  the  duties  incident  to  the  care  and  control  of  streets 
and  bridges  are  personal  and  absolute  and  cannot  be  devolved  upon 
contractors  is  well  settled  in  Ohio  as  will  be  seen  by  reference  to  the 
following  decisions  of  the  Supreme  Court :  Circleville  v.  Neuding,  41 
Ohio  St.  465;  Covington  Co.  v.  Steinbrock,  61  Ohio  St  216,  65  N.  E. 
618,  76  Am.  St.  Rep.  375.  Similar  decisions  have  been  made  by  the 
federal  courts.  In  the  very  similar  case  of  Wilson  v.  Chicago  (D.  C.) 
in  42  Fed.  506,  and  on  appeal  in  63  Fed.  626,  11  C.  C.  A.  366,  the  con- 
tractors who  built  the  bridge  and  had  guaranteed  the  proper  execution 
of  the  work  to  the  city  were  made  parties  to  the  suit,  and  they  and  the 
owners  of  the  tug  were  held  jointly  liable.  It  does  not  appear  how  the 
city  escaped,  but  doubtless  because  the  court  worked  out  the  equities 
between  it  and  the  contractors,  and  imposed  the  liability  upon  the  lat- 
ter. See,  also,  the  case  of  Chicago  v.  Robbins,  2  Black,  418,  426,  17 
L.  Ed.  298 ;  Cleveland  v.  King,  132  U.  S.  295,  10  Sup.  Ct  90,  33  L. 
Ed.  334.  The  city  knew  of  these  submerged  timbers  for  it  put  them 
there.  And  it  should  not  have  removed  the  piles  or  suffered  them  to 
be  removed  without  giving  warning  to  those  navigating  the  river  of 
the  danger  to  which  the  removal  of  the  piles  exposed  their  vessels. 

We  are  also  of  the  opinion  that  the  contention  which  the  city  makes 
that  the  removal  of  these  piles  was  a  cause  of  the  injury  too  remote  to 
subject  her  to  liability,  cannot  be  sustained.  It  is  true  that  the  removal 
.of  the  piles  had  already  taken  place,  and  that  the  accident  might  not 
have  taken  place  but  for  wrongful  conduct  of  the  tug.  But  it  is  also 
true  that  if  the  piles  had  not  been  removed  the  injury  to  the  Ohio 
would  probably  have  been  much  less  severe.  They  had  the  capacity  of 
springs  and  would  cushion  the  blow.  And  it  is  also  to  be  observed  that 
the  negligence  of  the  city  did  not  cease  to  be  operative  upon  the  re- 
moval of  the  piles.  It  was  a  continuing  negligence  which  would  be- 
come, effective  whenever  the  chance  of  accident  should  occur.  The 
negligence  of  the  city  and  that  of  the  tug  were  therefore  coincident  and 
co-operative,  and  not  remote  and  proximate,  causes  of  the  injury;  and 
in  such  case  both  the  parties  at  fault  are  liable  for  the  consequences. 
The  result  is  that  the  owners  of  the  Lutz  and  the  city  should  be  held 
jointly  liable,  and  each  be  required  to  pay  one-half  of  the  damages. 
The  decree  should  go  against  them  jointly,  but  if  one  is  compelled  to 
pay  more  than  one-half  it  should  be  accorded  the  right  of  contribution 
of  the  excess  from  the  other. 
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Tvsro  minor  questions  are  raised  upon  this  appeal.  One  is  by  the 
libelant,  who  complains  that  it  should  have  been  allowed  what  the  Ohio 
would  have  earned  during  the  time  required  for  her  repair,  and  by  this 
we  understand  is  meant  the  loss  of  profits  she  would  have  gained  for 
it  during  that  time.  But  the  libelant  substituted  other  vessels  for  her 
in  the  business  in  which  she  was  engaged.  So  the  profits  were  se- 
cured. <  There  was  no  clear  proof  as  to  what  value  for  the  services  of 
the  substituted  vessels  should  be  allowed.  Instead  of  making  an  allow- 
ance as  and  for  profits,  the  commissioner  allowed  interest  on  the  value 
of  the  Ohio,  and  his  action  in  this  respect  was  confirmed  by  the  court. 
We  see  no  fair  ground  for  complaint  by  the  libelant. 

The  other  question  is  whether  the  court  below  was  right  in  allow- 
ing interest  on  the  damages.  The  court  allowed  interest  from  the  date 
of  its  interlocutory  decree,  which  was  February  6,  1906,  down  to  the 
entry  of  the  final  decree ;  and  the  libelant  insists  that  interest  should 
be  allowed  from  the  date  of  the  injury.  The  general  rule  of  law,  or 
practice  rather,  is  to  allow  interest  in  cases  where  the  amount  of  dam- 
ages is  uncertain  and  is  matter  for  proof,  from  the  date  when  they 
were  liquidated — that  is,  fixed  by  judicial  ascertainment — which  in  this 
case  would  be  the  date  of  filing  the  commissioner's  report.  The  date 
of  filing  the  interlocutory  opinion  was  a  year  earlier  than  that.  Thus 
the  libelant  was  allowed  a  year's  interest  more  than  the  rate  above 
stated  would  allow.  But  the  rule  is  not  a  fixed  one,  and  is  subject  to 
variation  by  the  circumstances.  Its  application  rests  in  the  discretion 
of  the  jury,  or  of  the  court  where  it  stands  in  the  place  of  the  jury,  and 
the  exercise  of  this  discretion  will  not  be  reviewed  unless  it  has  been 
palpably  abused.  The  facts  of  this  case  are  such  as  to  show  that  the 
action  of  the  court  was  not  inequitable.  The  case  had  been  a  long  time 
pending,  and  many  of  the  large  items  of  damages  were  for  definite 
amounts  of  expenditure  which  are  not  now  disputed  either  in  their 
amount  or  necessity.  The  fixing  of  the  date  of  the  interlocutory  opin- 
ion was,  in  a  large  sense,  somewhat  compensatory  for  these  considera- 
tions, and  was  not  an  abuse  of  discretion.  This  objection  must  there- 
fore be  overruled. 

The  decree  of  the  court  below,  in  so  far  as  respects  the  liability  of 
the  Great  Lakes  Towing  Company  and  the  city  of  Cleveland  for  the 
damages  suffered  by  the  Ohio,  should  be  reversed  and,  instead  thereof, 
it  is  directed  that  a  decree  be  entered  in  favor  o£  the  libelant  and 
against  both  of  the  defendants  last  mentioned  in  the  terms  indicated  in 
the  foregoing  opinion,  jointly  and  severally  with  a  provision  that,  if 
either  should  be  compelled  to  pay  more  than  a  moiety  of  the  sum  ad- 
judged against  both,  it  may  have  execution  for  the  excess.  Th^  decree 
of  the  court  below  will  in  other  respects  be  affiirmed.  The  costs  in  re- 
spect to  the  controversy  concerning  the  liability  of  the  two  defendants 
respectively  will  be  paid  to  the  libelant  by  the  city  of  Cleveland.  The 
costs  incurred  by  the  libelant  in  the  controversy  concerning  the  matter 
of  complaint  set  up  in  the  cross-appeal  will  be  paid  by  the  Great  Lakes 
Towing  Company. 
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MACK  S.  S.  CO.  ▼.  THOMPSON. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  8, 1910.) 

No.  1,992. 

1.  Admiralty  (5  29*)— Jubisdictiow  in  Rem— Lien  Given  by  State  Statute. 

Where  an  admiralty  court  has  jurisdiction  of  a  maritime  claim,  as  a 
charge  for  towage  under  a  contract  with  the  owner,  express  or  implied, 
the  libelant  may  as  a  general  rule  proceed  against  the  owner  in  personam, 
and  if  he  has  a  lien  upon  the  vessel  towed,  given  either  by  the  general  ' 
rules  of  the  maritime  law  or  by  a  local  statute,  he  may  proceed  in  rem. 

[Ed.  Note.— -For  other  cases,  see  Admiralty,  Cent.  Dig.  §§  289,  296;  Dec. 
Dig.  §  29.*]      ^ 

2.  Admibalty  (§  16*)— Jurisdiction  in  Rem— Lien  Given  by  State  Statute. 

Under  Comp.  Laws  Mich.  1897,  8  10,789,  which  gives  a  lien  on  watercraft 
constructed,  or  being  constructed,  for  towage,  a  charge  for  towage  of  a 
new  vessel  being  built  in  that  state  and  completed,  except  for  her  fittings, 
whether  regarded  as  a  completed  vessel  or  not,  may  be  enforced  by  a  pro- 
ceeding in  rem  against  her  in  an  admiralty  court,  where  the  contract  was 
with  the  owner,  who  was  a  resident  of  another  state;  the  contract  for 
towage  being  maritime. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  {{  23,  24, 193 ;  Dec. 
Dig.  §  16.* 

Admiralty  jurisdiction  to  enforce  liens  created  by  state  laws,  see  note 
to  The  Electron,  21  C.  C.  A.  21.] 

3.  Maritime  Liens  (§  57*)— STATXjrrORY  Liens— When  Enforceable  in  Admir- 

alty. 

A  lien  for  repairs,  towage,  etc.,  given  by  the  local  law,  to  be  enforceable 
in  a  court  of  admiralty,  must  be  reconcilable  with  the  principles  of  the 
maritime  law,  and  notwithstanding  general  language  of  the  statute,  In  the 
absence  of  express  agreement,  the  work  must  have  been  done  under  cir- 
cumstances which  under  such  law  would  raise  a  presumption  that  it  was 
on  the  credit  of  the  vessel,  and  not  of  the  owner.  A  contract  for  towage 
made  with  a  resident  owner  would  not  raise  such  a  presumption,  but  it 
would  be  otherwise  if  the  owner  were  a  nonresident 

[Ed.  Note. — For  other  cases,  see  Maritime  Liens,  Cent  Dig.  {  96;  Dec. 
Dig.  S  57.*] 

4.  Admiralty  (f  !♦)- Maritime  Law— Effect  op  State  Legislation. 

The  maritime  law  of  tbe  United  States  subsists  as  an  entirety  as  the  sub- 
ject of  federal  jurisprudence,  and  is  to  be  administered  by  tiie  federal 
courts  without  impairment  by  state  legislation. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  {{  1-6 ;  Dec  Dig. 

5.  Maritime  Liens  (8  57*)— Statutory  Liens— Enforcement  in  Admiralty. 

Liens  created  by  state  laws  on  vessels  are  not  of  themselves  merely  sub- 
jects of  the  maritime  law,  but,  because  such  a  lien  is  a  right  or  interest 
Inherent  in  a  principal  subject  of  a  maritime  nature  of  which  the  ad- 
miralty takes  jurisdiction,  the  court  will  recognize  the  lien  as  an  Incident 
of  the  debt  it  is  administering,  and  give  to  the  owner  of  the  claim  the  bene- 
fit of  it 

[Ed.  Note. — ^For  other  cases,  see  Maritime  Liens,  Cent  Dig.  {  96;  Dec. 
Dig.  8  57.*] 
6L  Towage  (§  6*)— Liability  for  Service— Construction  of  Agreement. 

A  shipbuilding  company  completed  a  vessel  under  a  contract  with  the 
exception  of  her  fitting,  and  she  was  left  at  its  wharf  in  a  stream  through 
the  winter.  Payment  had  been  made  so  that  title  to  the  vessel  had  passed. 
In  the  spring,  fearing  damage  from  fiood,  the  company  wrote  the  owner, 
asking  permission  to  have  her  moved  out  of  the  stream,  which  was  granted. 

^OT  other  cuei  i«e  same  topic  it  9  KUmbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Eeld  that,  under  the  circumstances  and  as  the  service  was  for  its  protec- 
tion, such  consent  might  properly  be  construed  as  an  agreement  that  the 
towage  should  be  at  the  owner's  expense. 
[Ed.  Note. — ^For  other  cases,  see  Towage,  Cent  Dig.  |  6;  Dec.  Dig.  {  G.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan. 

Suit  in  rem  in  admiralty  by  Robert  P.  Thompson,  doing  business 
as  the  Thompson  Tug  Company,  against  the  steamer  F.  B.  Squire, 
the  Mack  Steamship  Company,  claimant.  Decree  for  libelant,  and 
claimant  appeals.    Affirmed. 

G.  H.  Eichelberger,  for  appellant. 

Before  SEVERENS  and  WARRINGTON,  Circuit  Judges,  and 
KNAPPEN,  District  Judge. 

SEVERENS,  Circuit  Judge.  The  Jenks  Shipbuilding  Company 
under  contract  with  the  appellant,  the  Mack  Steamship  Company,  built 
during  the  season  of  1903  the  steamship  F.  B.  Squire  at  its  works  on 
Black  river,  an  affluent  of  the  St.  Clair  river.  The  vessel  had  been  sub- 
stantially completed,  but  had  not  been  taken  out.  She  had  been 
launched  and  inspected,  but  whether  a  license  had  been  issued  does- not 
appear.  Her  engines  and  boilers  had  been  put  in,  and  she  had  been 
completed,  except  that  the  "fittings,"  as  they  are  called  in  the  record, 
furniture  and  the  like,  which  the  contractors  had  agreed  to  supply,  had 
not  yet  been  put  on  board.  These  were  incidentals  which  it  was'  cus- 
tomary to  put  in  when  the  vessel  was  about  to  leave.  Otherwise  she 
was  ready  to  go.  By  the  terms  of  the  contract,  the  vessel  was  to  be 
delivered  at  the  shipbuilding  company's  works  on  Black  river.  She 
had  been  paid  for,  and  a  bill  of  sale  had  been  given  by  the  contractor 
to  the  owners.  But  she  stayed  over  winter  at  the  dpck  of  the  contract- 
or, and  was  remaining  there,  when,  on  March  12, 1904,  the  Jenks  Ship- 
building Company,  being  apprehensive  of  danger  to  the  vessel  from 
the  spring  freshets,  sent  the  following  letter  to  the  managing  owner : 

"Port  Huron,  Biarch  12,  1904. 
''Mr.  Obarles  O.  Jenkins,  Cleveland,  Ohio. 

"Dear  Sir:  Thinking  It  might  be  advisable  to  move  the  'F.  B.  Squire'  out  Into 
the  river,  I  ask  for  your  consent  We  thought  perhaps  It  might  be  advisable 
to  have  her  moved  out  the  first  of  the  week.  We  haven't  had  any  high  water 
here  ^t  all,  and  we  don't  know  Whether  we  will  have,  but  there  Is  a  great  deal 
of  water  up  in  the  country,  and  It  is  liable  to  come  down  with  a  sudden  rush 
and  cause  some  damage.  I  wish  you  would  wire  ub  on  receipt  of  this  if  we 
lihall  have  her  moved. 

"Yours  very  truly, 

"The  Jenks  Shipbuilding  Company,  by  A.  O.  Carpenter." 

On  March  15th  the  managing  owner  telegraphed  the  following 
reply: 

''Cleveland,  Ohio,  March  15, 1904. 
"The  Jenks  Shipbuilding  Company,  Port  Huron,  Michigan. 

"Shift  'Squire'  as  per  your  letter  of  12th.  Charles  (X  Jenkbs.'* 

Black  river  is  a  small  and  rather  tortuous  stream,  and  it  was  cus- 
tomary to  take  large  vessels  like  the  Squire  (which  was  430  feet  long) 

•For  oUier  caaet  lee  lame  topic  it  8  numbkr  in  Dec.  it  Am.  Digs.  1907  to  dato,  ft  R«p'r  IndczM 
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out  by  using  tugs,  one  at  each  end,  to  manage  their  course  down  the 
stream.  The  Jenks  Shipbuilding  Company  on  getting  the  telegram 
procured  tugs  of  the  libelant,  which  towed  the  Squire  out  of  Black 
river  and  down  the  St.  Clair  to  a  dock  called  Miller's  Coal  Dock,  where 
she  was  laid  up.  The  owner  of  the  tugs  presented  his  bill  to  the  appel- 
lant for  Ac  towage,  and,  payment  being  refused,  he  filed  this  libel 
against  the  ship  to  enforce  a  lien  he  claimed  to  have.  The  owner  an- 
swered, setting  up  his  claim  of  title  to  the  steamer,  and  averring  that : 
"The  said  Jenks  Shipbuilding  Campany,  for  their  own  conyenlence  and  econ- 
omy, and  at  their  own  instigation  and  acting  in  their  own  behalf,  caused  said 
▼essel  to  be  moved  from  their  shipyard,  where  the  vessel  was  under  contract 
to  be  delivered  to  the  Mack  Steamship  Ck)mpany,  to  a  place  on  the  Detroit 
river,  and  the  said  libelant  at  no  time  acted  at  the  request  of  the  Mack  Steam- 
ship Company  or  its  agent" 

The  proofs  were  taken  in  open  court,  and  a  decree  was  awarded  to 
the  libelant. 

The  principal  grounds  on  which  the  appellant  relies  are,  first,  that 
there  was  no  admiralty  jurisdiction ;  and,  second,  that  the  towage  was 
done  at  the  instance  and  in  behalf  of  the  Jenks  Shipbuilding  Company, 
and  not  for  the  appellant. 

It  is  admitted,  and  cannot  be  doubted,  that  a  towage  contract  is  a 
maritime  contract.  1  Conk.  Adm.  28,  note;  The  May  Queen,  Spr. 
558,  Fed.  Cas.  No.  9,360;  Porter  v.  The  Sea  Witch,  3  Woods,  75, 
Fed.  Cas.  No.  11,289;  The  W.  J.  Walsh,  6  Ben.  72,  Fed.  Cas.  No. 
17,922.  And,  if  the  contract  was  made  by  or  on  behalf  of  the  appel- 
lant and  the  appellant  resided  in  another  state  ^questions  we  shall  tak6 
up  later),  we  suppose  it  is  not  doubted  that  a  libel  in  personam  would 
be  a  proper  remedy,  in  admiralty  against  the  owner.  That  seems  to  be 
admitted,  if  the  facts  are  as  above  supposed.  But  the  stress  of  the 
appellant's  contention  is  that  the  "Squire"  was  not  a  completed  vessel, 
and  therefore  was  not  a  subject  for  a  maritime  lien.  And,  if  the  vessel 
was  not  so.  far  complete  as  to  come  within  the  range  of  a  general  mari- 
time lien,  it  must  be  admitted  that,  if  there  were  nothings  more,  this 
libel,  which  is  one  in  rem,  would  fail  for  the  lack  of  any  hen  upon  the. 
vessel.  But  a  Michigan  statute  supplies  this  lack.  Section  2  of  chap- 
ter 298  of  Compiled  Laws  of  1897  gives  a  lien  upon  watercraft  con- 
structed or  being  constructed  for,  among  other  things,  "towage." 

Now,  it  is  the  well-settled  law  of  this  court  and  elsewhere  that  where 
the  admiralty  court  has  jurisdiction  of  a  maritime  claim,  in  this  case  a 
charge  for  towage,  under  contract  with  the  owner,  express  or  impHed, 
the  libelant  may  as  a  general  rule  proceed  against  the  owner  in  per- 
sonam ;  and,  if  he  has  a  lien  upon  the  vessel  towed  given  either  by  the 
general  rules  of  the  maritime  law  or  by  a  local  statute,  he  may  pro- 
ceed in  rem.  The  admiralty  court  will  recognize  and  enforce  by  its 
own  procedure  a  lien  given  by  a  local  statute  for  the  security  of  the 
claim  where  the  provision  of  the  local  law  does  not  antagonize  or 
derogate  from  the  principles  of  the  maritime  law.  This  subject  was 
given  much  consideration  and  the  rules  upon  which  the  admiralty 
court  will  enforce,  as  incident  to  a  maritime  claim,  Hens  given  by  state 
laws,  laid  down  in  the  case  of  The  Samuel  Marshall  decided  by  this 
court  in  1893,  64  Fed.  396, 4  C.  C.  A.  385.    One  of  those  rules  was  the 
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one  last  above  stated.  And  to  the  like  effect  are  The  Lottawana,  21 
Wall.  558,  22  L.  Ed.  654,  The  J*  E.  RumbeH,  148  U.  S.  1.  13  Sup.  Ct. 
498,  37  L.  Ed.  345,  and  The  Glide,  167  U.  S.  606,  17  Sup.  Ct.  930, 
42  L.  Ed.  296.  "But  the  District  Courts,"  it  was  said  in  The  Lotta- 
wana, "having  jurisdiction  of  the  contract  as  a  maritime  one  may  en- 
force liens  given  for  its  security,  even  where  created  by  the  state  laws/' 

The  court  below  seems  to  have  put  its  decision  upon  the  ground 
that  the  Squire  was  a  completed  vessel  ready  to  proceed  in  its  business 
of  navigation  on  being  supplied  with  certain  incidentals  which  were 
not  a  substantive  part  of  the  ship.  We  are  not  disposed  to  controvert 
that  conclusion.  But  the  condition  of  the  Squire  puts  her  upon  de- 
batable ground,  and  we  prefer  to  rest  our  own  decision  upon  the  pres- 
ence of  the  local  statute.  The  libel  is  wide  enough  to  enable  the  court 
to  grant  relief  upon  either  ground. 

A  question  is  made  as  to  whether  towing  was  done  upon  the  credit 
of  the  owner,  or  is  a  proper  charge  against  the  vessel.  If  tht  owner 
had  been  a  resident  of  the  state,  so  that  it  might  or  should  be  pre- 
sumed that  the  tug  company  looked  to  him  for  payment,  it  would  be 
open  to  the  appellant  to  insist  that  the  vessel  could  not  be  properly 
charged.  And  the  decisions  on  that  subject  have  settled  the  law  to  that 
effect.  The  testimony  is  not  quite  positive  on  that  point.  It  was  not 
made  a  ground  of  defense  by  the  answer,  nor  does  it  appear  to  have 
been  raised  upon  the  trial.  Mr.  C.  O.  Spencer  was  "managing  owner" 
of  the  Mack  Steamship  Company  and  had  his  office  and  place  of  busi- 
ness at  Cleveland,  Ohio,  and  the  correspondence  in  this  business  was 
conducted  by  him  from  that  place.  It  is  not  shown  where  the  other 
owners  reside.  If  there  was  any  ground  in  fact  for  claiming  the 
benefit  of  this  objection,  we  should  have  expected  some  allegation  or 
proof  to  sustain  it.  The  objection  rests  upon  an  exception  to  the  gen- 
eral rule.  We  think  it  should  be  held  that  the  owners  were  resident 
in  Ohio.  It  seems  necessary  to  settle  this  question  and  to  find  ground 
for  settling  it  in  this  way;  for,  if  the  owner  has  not  a  foreign  resi- 
dence, there  could  be  no  presumption  that  a  credit  for  the  services  was 
given  to  the  vessel,  and  the  giving  credit  to  the  vessel  is  a.  condition  to 
the  lien  which  the  libelant  seeks  to  enforce,  as  was  held  by  this  court 
in  the  case  of  The  Samuel  Marshall,  54  Fed.  396,  4  C.  C.  A.  385.  We 
notice  that  the  Court  of  Appeals  for  the  First  Circuit  in  the  case  of 
The  Iris,  100  Fed.  104,  at  page  112,  40  C.  C.  A.  301,  speaks  of  the 
statement  made  in  the  opinion  of  this  court  in  the  case  of  The  Samuel 
Marshall  to  the  effect  "that  a  local  lien  can  be  enforced  in  admiralty 
only  when  credit  is  given  the  vessel,  and  that  in  this  respect  there  is  the 
same  limitation  as  with  reference  to  supplies  furnished  a  ship  in  a 
foreign  port"  as  a  dictum.  And  the  Court  of  Appeals  for  the  Third 
Circuit  assigns  to  it  a  similar  character.  W^ith  great  respect  to  those 
able  courts,  we  think  this  is  a  misapprehension.  It  was,  in  fact,  made 
a  decisive  point  in  the  case.  Judge  Taft,  who  wrote  the  opinion,  had 
said  that  the  charterer  stood  in  the  place  of  the  owner,  that  the  char- 
terer resided  at  the  same  place  with  the  libelant,  and  that  the  supplies 
had  been  furnished  at  that  port.  If  the  local  statute  had  the  effect  to 
give  a  lien  without  regard  to  the  presence  or  absence  of  the  owner  and 
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these  were  the  only  facts  to  be  considered,  the  decree  must  have  been 
for  the  libelant.  The  whole  drift  and  purpose  of  that  part  of  the 
opinion  was  to  demonstrate  that,  notwithstanding^  the  general  language 
of  the  local  statute,  the  effect  which  should  be  given  to  it  in  the  court 
of  admiralty  was  the  creation  of  a  lien  which  should  be  reconcilable 
with  the  principles  of  the  maritime  law ;  in  other  words,  that  the  court 
would  not  surrender  a  general  rule  of  the  admiralty  law  which  it  is 
bound  to  administer,  and  substitute  for  it  a  local  statute.  But  it  would 
enforce  a  lien  ^ven  by  such  statute  in  cases  where  it  is  not  inconsistent 
with  the  maritime  law,  and  only  to  that  extent,  in  short,  it  would  sub- 
ordinate the  statute  to  its  own  imperative  rules.  It  is  true  there  was 
another  ground  stated  on  which  the  court  might  have  rested  its  deci- 
sion. But  it  thought  fit  to  rest  it  also  upon  the  former  ground.  If 
the  first  declaration  was  a  dictum,  by  the  same  token  the  second  was 
also,  and  the  case  is  void  of  authority.  But  we  have  not  so  considered 
it.  In  the  case  of  Davidson  v.  Baldwin,  79  Fed.  95,  24  C.  C.  A.  453, 
Judge  Lurton,  who  delivered  the  opinion  of  the  court,  cited  that  case 
as  authority  for  the  doctrine  which  it  was  supposed  to  have  established 
for  the  court.  The  rule  in  respect  to  the  giving  credit  whether  to  the 
vessel  or  its  owner  rests  upon  a  presumption  arising  upon  the  evidence. 
And  it  has  long  been  axiomatic  that  the  known  presence  of  the  own- 
er at  the  place  where  supplies  are  furnished  or  other  assistance  given 
to  the  vessel,  whether  at  home  or  abroad,  would  give  rise  to  a  pre- 
sumption that  a  personal  credit  was  given  to  him,  and  this  presump- 
tion would  prevail  in  the  absence  of  proof  to  the  contrary.  A  lien 
upon  the  vessel  would  be  given  only  where  there  was  either  a  ne- 
cessity or  an  agreement  for  it.  If  the  local  statute  be  construed  to 
be  without  restriction  as  to  the  credit  intended,  it  would  give  to  a  cred- 
itor at  the  home  port  of  the  owner  an  advantage  superior  to  that  of  one 
who  furnishes  supplies  or  other  assistance  at  a  foreign  port,  a  result 
the  very  opposite  to  the  general  policy  of  the  maritime  law.  A  local 
statute  which  should  give  a  lien  absolutely  and  without  regard  to  this 
rule;  which  rests  upon  a  fundamental  principle  of  the  maritime  law 
and  is  born  of  the  i^ecessities  of  commerce,  would  be  in  effect  to  make 
a  new  law  for  the  admiralty.  If  this  can  be  done  in  respect  to  one 
thing,  it  may  be  done  in  many,  and  in  the  end  the  admiralty  juris- 
prudence might  be  honeycombed,  if  not  displaced,  by  a  mass  of  heter- 
ogeneous local  statutes.  Local  statutes  provide  different  rules  in  re- 
spect to  the  rank  of  liens,  a  matter  of  serious  importance.  A  court  of 
admiralty  would  abandon  its  own  jurisdiction,  if  it  should  enforce  them 
•when  they  were  in  conflict  with  the  rules  of  maritime  law.  And,  if 
^his  be  so,  it  must  be  because  of  the  predominant  authority  of  the  ad- 
miralty court  throughout  the  domain  of  the  maritime  law,  which  will 
net  hearken  to  the  ordinances  of  state  legislation.  In  general  these 
local  statutes  consist  of  these  three  features:  The  creation  of  a  lien, 
:the  prescription  of  the  procedure,  and  the  order  of  the  distribution  of 
the  proceeds.  Beyond  question,  the  admiralty  court  will  not  adopt  the 
procedure,  nor  will  it  proceed  in  the  distribution  in  the  order  prescribed 
by  the  statute,  unless,  as  rarely  happens,  that  order  is  the  same  as  that 
j)rescribed  by  the  maritime  law.    For  the  same  reason  and  by  the  same 
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authority,  it  will  disregard  any  quality  of  the  lien  which  is  not  in  har- 
mony with  its  own  maxims.  A  contract  for  the  supply  of  necessaries 
in  the  home  port  of  the  owner  is  a  contract  of  a  maritime  nature,  and 
although  it  would  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  credit  was  not  intended  to  be  given  to  the  vessel,  yet  evi- 
dence of  an  express  agreement  would  be  sufficient  to  attach  a  lien. 
Inasmuch  as  the  jurisdiction  is  taken  solely  because  of  the  maritime 
nature  of  the  subject,  it  is  both  logical  and  reasonable  to  say  that  the 
lien,  which  is  an  inherent  right  therein,  should  partake  of  the  same 
qualities  as  the  subject,  upon  the  analogy  that  prevails  in  other  like 
relations  in  other  departments  of  the  law,  as  in  the  case  of  a  mortgage 
or  other  security  given  for  the  payment  of'  a  debt  and  which  attends 
upon  it,  into  whosesoever  hands  the  debt  may  pass. 

We  think  the  maritime  law  subsists  as  an  entirety  as  the  subject  of 
federal  jurisprudence,  and  is  to  be  administered  by  the  federal  courts 
without  impairment  by  state  legislation.  If  changes  are  to  be  made  in 
it,  it  must  be  done  by  federal  authority.  These  reasons  would  per- 
suade us  to  follow  the  rule  affirmed  by  this  court  in  the  case  of  The 
Samuel  Marshall,  even  if  we  were  not  bound  by  the  authority  of  that 
decision.  The  rule  was  not  inaugurated,  nor  was  it  first  announced, 
by  the  opinion  in  that  case.  On  the  contrary,  it  had  already  been  stated 
and  applied  by  Mr.  Justice  Matthews,  with  whom  the  circuit  judge 
concurred,  in  the  case  of  The  Guiding  Star,  18  Fed.  263,  a  case  pending 
in  this  circuit,  where  the  court  upon  a  very  lucid  statement  of  the  rule 
declined  to  rank  the  lien  »given  by  the  local  law,  according  to  the  posi- 
tion it  would  have  under  such  law,  and  determined  its  rank  by  the  rule 
of  the  maritime  law,  and  reversed  the  decree  of  the  lower  court,  which 
was  at  variance  with  it. 

Liens  created  by  state  laws  on  ships  and  other  water  craft  are  not  of 
themselves  merely  subjects  of  the  maritime  law.  But  because  such  a 
lien  is  a  right  or  interest  inherent  in  a  principal  subject  of  a  maritime 
nature  of  which  the  admiralty  takes  jurisdiction,  a  jus  in  re,  as  Mr. 
Justice  Curtis  characterized  it  in  the  Young  Mechanic,  the  court  will 
recognize  this  advantage  as  an  incident  of  the  debt  or  claim  it  is  ad- 
ministering, and  will  give  to  the  owner  of  the  claim  the  benefit  of  it. 
The  court  treats  the  claim  as  one  improved  by  the  lien.  And  upon 
another  special  ground  where  a  surplus  has  arisen  after  a  sale  for  the 
satisfaction  of  the  claim,  the  court  will  administer  it;  this  ex  necessi- 
tate. It  has  the  fund  and  must  dispose  of  it.  This  is  a  part  of  and 
properly  belongs  to  the  duty  the  court  is  discharging. 

The  rule  affirmed  in  The  Guiding  Star  and  in  The  Samuel  Marshall 
has  been  recognized  in  the  Second  Circuit  by  Judge  Brown  in  the  case 
of  The  Advance  (D.  C.)  60  Fed.  766,  and  by  the  Court  of  Appeals  in 
The  Electron,  74  Fed.  689,  21  C.  C.  A.  12,  and  by  Judge  Hazel  in  The 
William  P.  Donnelly  (D.  C.)  156  Fed.  302.  The  ruling  in  The  Elec- 
tron was  reaffirmed  in  The  Golden  Rod,  151  Fed.  9,  80  C.  C.  A.  246. 
In  the  Ninth  Circuit  it  had  already  been  applied  by  Judge  Hoffman  in 
The  Columbus,  5  Sawy.  487,  Fed.  Cas.  No.  3,044,  and  it  was  confirmed 
subsequently  by  the  Circuit  Court  of  Appeals  in  The  Lighters,  57 
Fed.  664,  6  C.  C.  A,  493,  and  by  Judge  Morrow  in  The  Templar  (D.  C) 
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69  Fed.  203,  and  The  Alvira  (D.  C.)  63  Fed.  144.  In  the  Fourth  Cir- 
cuit, Judge  Brawlcy,  in  the  case  of  The  Sappho  (D.  C.)  89  Fed,  366, 
adhered  to  the  same  doctrine.  In  the  Fiftii  Circuit,  Judge  Toulmin 
signified  his  concurrence  in  The  Lena  Mowbray  (D.  C.)  71  Fed.  720, 
and  The  City  of  Camden  CD.  C.)  147  Fed.  847.  In  the  Seventh  Circuit 
Judge  Seaman  agreed  in  The  Westover  (D.  C.)  76  Fed.  381.  To  the 
contrary  are  in  the  First  Circuit  The  Iris,  100  Fed.  104,  40  C.  C.  A. 
301,  by  the  Circuit  Court  of  Appeals,  and  in  the  Third  Circuit,  he 
Vigilant,  151  Fed.  747,  81  C.  C.  A.  371,  by  the  Circuit  Court  of  Ap- 
peals. And  in  both  the  First  and  Third  Circuits  there  have  been  deci- 
sions of  the  lower  courts  to  the  same  eifect.  It  is  much  to  be  regretted 
that  there  should  be  such  a  conflict  of  opinion,  but  our  own  duty  seems 
dear. 

In  respect  to  the  objection  that  the  towage  was  not  requested  by  the 
appellant,  it  is  to  be  inferred  that  the  court  thought  that  in  the  light 
of  the  circumstances  the  correspondence  should  be  construed  as  indi- 
cating that  it  was  to  be  done  for  the  benefit  of  the  appellant  and  there- 
fore presumably  to  be  paid  for  by  it.  The  vessel  was  to  be  delivered 
at  the  shipbuilding  company's  wharf ;  and  the  title  had  already  passed. 
If  it  had  remained  there,  it  would  have  been  at  the  owner's  risk.  We 
are  inclined  to  concur  in  the  construction  of  the  agreement  which  the 
court  put  upon  it. 

The  decree  of  the  District  Court  will  be  affirmed,  with  costs. 


In  re  FABRESLL. 

(Clrcnlt  CSourt  of  Appeals,  Slxtb  Olrcalt    Jannary  2l\  1910.) 

No.  1,982. 

1  Absignhents  fob  Benefit  of  Cbeditobs  ((  184*) — ^Natubx  of  Assignicbnt 
— Oapacitt  of  Assignee. 

Thongh  the  legal  title  to  property  covered  by  a  deed  of  assignment 
passes  to  the  assignee,  he  Is  regarded  as  the  assignor's  agent  to  dlstribnte 
the  proceeds  of  the  property  among  the  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  t§  55W571 ;  Dec  Dig.  |  184.*] 

2,  Bankbuptct  (8  il40*}— Appeal— ''Contbovebst  Abisino  in  Bankbuptct 
Pboceedinqs." 

Nothing  can  be  regarded  as  a  "controversy  arising  In  bankruptcy  pro- 
ceedings," within  Bankr.  Act  Jnly  1,  1898,  c.  541,  §  24a,  30  Stat.  553  (U.  S. 
Comp.  St.  1901,  p.  3431),  providing  for  appeals  In  such  proceedings,  where 
the  subject-matter  and  object  of  the  proceedings  are  within  the  power  of 
the  trial  court  to  make  a  summary. order,  especially  where  a  plenary  ac- 
tion Is  not  sought;  a  complaint  In  regard  to  a  summary  order  to  turn 
over  assets  not  being  specially  made  appealable  under  such  subdivision. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  i  440.* 
Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  re  Eggert»  43  CL 
C.  A.  9.] 

8.  Bankbuptct  (8  440*) — Review— Appeait-Petition  to  Revise. 

In  determining  the  remedy  as  between  review  or  appeal  In  bankruptcy 
proceedings,  the  court  Is  governed  by  the  object  and  character  of  the  pro- 
ceeding. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  915 ;  Dec.  Dig. 
f  440.*] 

*For  other  casea  ■«•  laxne  topic  A  S  mtxhbsb  in  Doc.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  IndoxoB 
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,4.  BaNKBUPTCT  (I  440*)— SURBENDEB  OF  ASSBTS— Stthmabt  Obdeb. 

A  decision  denying  a  sunmiary  order.  In  bankruptcy,  to  compel  th# 
bankrupt's  assignee  for  the  benefit  of  creditors  to  turn  over  to  the  trustee 
assets  alleged  to  belong  to  the  bankrupt,  is  reviewable  on  a  petition  to 
revise  In  matter  of  law,  authorized  by  Bankr.  Act  July  1,  1898,  c  541,  | 
24b,  30  Stat.  558  (U.  S.  Comp.  St.  1901,  p.  3432). 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  (  440.*] 

5.  Bankruptct  (§  9*) — State  Insolvency  I/Aw&— Suspension. 

Rev.  St  Ohio  |  6343,  as  amended  by  Act  April  26,  1898  (93  Ohio  Laws, 
p.  290),  and  Act  May  12,  1902  (95  Ohio  Laws,  p.  608),  regulating  the  ad- 
ministration of  property  assigned  for  the  benefit  of  creditors,  Is  not  an 
Insolvent  law,  and  was  not,  therefore,  suspended  by  the  federal  bankrupt- 
cy act 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent.  Dig.  $§  7-9;  Dea 
Dig.  i  9.*] 

d.  Assignments  fob  Benefit  of  Cbeditors  (§  22*)— Nature  and  Effect. 

A  voluntary  assignment  for  the  benefit  of  creditors,  consisting  of  a 
transfer  of  property  of  a  debtor  to  an  assignee  in  trust  to  distribute 
among  the  creditors,  rests  primarily,  not  on  the  state  statute,  but  on  thd 
debtor's  common-law  power  to  dispose  of  his  property. 

[Ed.  Note. — ^Fpr  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  §§  36-38 ;   Dec.  Dig.  |  22.  ♦] 
7.  Bankruptct  (|  161*) — Acts  of  Bankbupt^ Assignment  fob  the  Benefit 
<}f  Creditors— Time. 

'  Where  no  steps  were  taken  to  have  an  assignor  for  the  benefit  of  cred- 
itors declared  a  bankrupt  until  more  than  six  months  after  his  assignment 
had  been  filed  In  the  probate  court,  and  it  appeared  that  the  assignment 
was  valid  both  at  common  law  and  under  the  state  statutes,  the  bankrupt's 
trustee  was  not  entitled  to  a  summary  order  requiring  the  assignee  to 
surrender  the  net  assets  belonging  to  the  bankrupt  in  his  hands,  and  this 
though  the  appraisement  filed  by  the  assignee  in  probate  court  indicated 
that  the  assignor  was  solvent,  since  the  making  of  the  assignment  author- 
ized the  creditors  to  proceed  in  bankruptcy  within  four  months,  regard- 
less of  the  debtor's  solvency. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  161.*] 

Petition  to  Review  an  Order  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

In  the  matter  of  the  bankruptcy  of  George  B.  Harvey.  On  petition 
to  revise  in  matter  of  law  an  order  refusing  to  grant  a  summary  order 
requiring  one  Mason  to  turn  over  alleged  assets  of  the  bankrupt  to 
George  T.  Farrell,  trustee.    Affirmed. 

The  petitioner  asks  this  court  to  revise  in  matter  of  law  the  action  of  tha 
court  below  in  refusing  to  grant  a  summary  order  to  turn  over  alleged  assets 
of  the  bankrupt.  On  August  3,  1908,  Harvey  filed  a  voluntary  petition  in  bank- 
ruptcy and  was  on  that  day  adjudged  a  bankrupt.  On  the  18th  of  that  month 
petitioner  was  appointed  and  qualified  as  trustee  in  bankruptcy  for  the  benefit 
of  the  creditors  of  Harvey.  More  than  six  months  prior  thereto,  namely,  Jan- 
uary 2;;th  of  that  year,  Harvey  filed  in  the  probate  court  of  Columbiana  coun- 
ty, Ohio,  his  deed  of  assignment  for  the  benefit  of  his  creditors,  transferring 
all  his  property  to  one  Mason.  Mason  accepted  the  appointment,  gave  bond, 
and  otherwise  qualified  as  assignee,  and  had,  under  orders  made  by  the  pro- 
bate court  prior  to  the  commencement  of  his  assignor's  proceedings  in  bank- 
ruptcy, distributed  a  substantial  portion  of  the  assets  among  the  creditors. 
The  assignee  received  further  moneys,  and  under  like  orders  made  distribution 
among  the  creditors  after  appointment  of  the  trustee  in  bankruptcy. 

On  March  1,  1909,  while  the  assignee  was  engaged  in  the  administration  of 
his  assignor's  estate,  the  trustee  of  the  bankrupt  filed  a  petition  in  the  court 

*For  other  caset  lee  same  topic  *  {  mumbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep*r  Indexes 
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below  In  which  he  prayed  for  an  order  to  restrain  the  assignee  from  disposing 
of  any  of  the  assigned  property,  to  stay  further  proceedings  in  the  probate 
court,  and  to  require  the  assignee  to  show  cause  why  he  should  not  file  a  re- 
port in  the  court  below  of  his  proceedings  in  the  probate  court,  and  why  he 
should  not  turn  over  to  the  trustee  for  the  benefit  of  the  bankrupt  all  the  prop- 
erty in  possession  of  the  assignee  and  not  distributed  at  the  time  Harvey  was 
adjudged  bankrupt.  On  March  12th  the  assignee  filed  an  answer,  in  which  he 
summarized  the  proceedings  taken  in  the  probate  court,  and  claimed  that  all 
his  payments  of  costs,  expenses,  dividends,  etc.,  were  made  before  he  had  any 
knowledge  that  the  petition  in  this  proceeding  was  filed  or  was  to  be  filed,  and 
in  reliance  upon  his  right  to  wind  up  his  trust  under  the  deed  of  assignment, 
claimed  title  to  the  property  in  his  possession  and  the  right  to  hold  it  as  as- 
signee, and  denied  the  right  and  Jurisdiction  of  the  court  below  to  take  the 
property  from-  him,  and  protested  against  the  making  of  any  order.  The  trus- 
tee in  his  reply  admitted  that  the  assignee  was  entitled  to  certain  commis- 
sions, and  was  indebted  for  services  of  his  attorneys  and  for  other  expenses 
of  administration,  and  waived  all  claim  to  the  assets  remaining  in  the  hands 
of  the  assignee,  except  such  as  the  probate  court  or  any  higher  court  of  Ohio 
"may  find  upon  final  adjudication  to  be  due  from  said  assignee  to  this  trustee.** 
The  matter  was  referred  to  the  referee  in  bankruptcy,  who  denied  the  pe- 
tition. On  petition  for  review  In  the  district  court,  the  order  of  the  referee 
was  afilrmed,  and  the  petition  dismissed* 

C.  F.  Smith,  for  petitioner. 

N.  B.  Billingsley,  for  respondent. 

Before  SEVERENS  and  WARRINGTON,  Circuit  Judges,  and 
SANFORD,  District  Judge. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  question  first  requiring  attention  is  one  of  procedure.  It  is 
claimed  for  the  assignee  that  the  case  should  have  been  brought  to 
this  court  by  appeal,  and  not  by  petition  for  revision.  As  shown  in 
the  statement,  the  effort  of  the  trustee  in  bankruptcy  was  to  obtain  a 
summary  order  to  compel  the  assignee  to  turn  over  the  assets  received 
by  him  from  his  assignor,  less  dividends  theretofore  paid,  and  less 
such  commissions,  expenses,  and  attorney's  fees  as  the  Ohio  courts 
might  fix,  or,  stated  in  another  way,  to  pay  over  the  net  assets  remain- 
ing applicable  to  payment  of  creditors. 

In  Seinsheimer  v.  Simonson,  107  Fed.  898,  47  C.  C.  A.  51,  this  court 
entertained  a  case  on  petition  to  review  an  order  made  by  the  District 
Court  affirming  an  order  of  the  referee  in  bankruptcy,  which  required 
.an  assignee,  who,  at  the  time  his  assignor  was  adjudged  bankrupt,  was 
-administering  the  estate  under  a  general  assignment  made  in  Kentucky, 
to  pay  over  certain  moneys  which  he  had  applied  to  payment  of  his 
commissions  and  his  counsel.  The  moneys  were  claimed  to  be  trust 
assets  for  which  he  was  chargeable.  The  order  of  this  court  reversing 
the  court  below  was  affirmed  by  the  Supreme  Court  on  certiorari  in 
Louisville  Trust  Co.  v.  Comingor,  184  U.  S.  18,  22  Sup.  Ct.  293,  46 
L.  Ed.  413. 

In  the  case  of  In  re  Abraham  (Bernheimer  v.  Bryan,  Marshal)  93 
Fed.  767,  783,  35  C.  C.  A.  592,  an  appeal  was  taken  in  the  District 
Court  to  the  Circuit  Court  of  Appeals  from  a  summary  order  made 
by  the  District  Court  as  a  court  of  bankruptcy,  requiring  the  marshal 
to  seize  goods  purchased  of  an  assignee  under  a  general  assignment, 
and  on  motion  made  to  dismiss  tlie  appeal  on  the  ground,  among 
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others,  that  the  order  made  was  not  appealable,  the  appeal  was  treated 
as  a  petition  for  revision.  Although  the  case  was  reversed  by  the  Su- 
preme Court  in  Bryan  v.  Bemheimer,  181  U.  S.  188,  21  Sup.  Ct.  657, 
45  L.  Ed.  814,  yet  it  was  not  reversed  for  that  reason.  In  Holden  v. 
Stratton,  191  U.  S.  115,  119,  24  Sup.  Ct.  45,  48  L.  Ed.  116,  it  is 
pointed  out  by  the  Chief  Justice  that  in  Bryan  v.  Bemheimer,  supra — 

"the  Circuit  Court  of  Appeals  treated  the  case  as  If  before  It  on  a  petition 
for  revision,  though  It  had  been  carried  there  on  an  appeal,  and  we  considered 
the  decree  as  rendered  In  the  exercise  of  a  supervisory  power.*' 

It  should  be  stated  that  in  Mueller  v.  Nugent,  105  Fed.  681,  44  C. 
C.  A.  620,  this  court  again  entertained  a  case  on  petition  for  review  oi 
a  summary  order  made  by  the  District  Court  to  pay  over  certain 
moneys  of  the  bankrupt,  which  were  in  possession  of  his  son,  but  held 
that  the  person  in  possession  could  not  be  dispossessed,  except  by 
plenary  suit.  Since  the  Supreme  Court,  in  reversing  the  decision  (184 
U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405),  held  that  the  order  could  be 
enforced  by  commitment,  it  would  seem  that  the  petition  to  review  in 
this  court  was  well  within  the  ruling. 

And  in  York  Manufacturing  Co.  v.  Cassell,  201  U.  S.  344,  353,  26 
Sup.  Ct  481,  484,  50  L.  Ed.  782,  in  explaining  the  decision  in  Mueller 
v.  Nugent,  the  court  said : 

'*The  dispute  In  the  Mueller  Case  was  whether  the  court  of  bankruptcy  had 
power  to  compel,  In  a  summary  way,  the  surrender  of  money  or  other  property 
of  the  bankrupt  In  the  possession  of  the  bankrupt,  or  of  some  one  for  him, 
without  resorting  to  a  suit  for  that  purpose.  This  court  held,  as  stated  by  the 
Chief  Justice  In  delivering  the  opinion:  'The  bankruptcy  court  would  be  help- 
less Indeed  If  the  bare  refusal  to  turn  over  could  conclusively  operate  to  drive 
the  trustee  to  an  action  to  recover  as  for  an  indebtedness,  or  a  conversion,  or 
to  proceedings  In  chancery,  at  the  risk  of  the  accompaniments  of  delay,  com- 
plication, and  expense.  Intended  to  be  avoided  by  the  simpler  methods  of  the 
bankrupt  law.'  It  was  held  that  the  trustee  was  not  thus  bound,  but  had  the 
right,  under  the  facts  In  that  case,  to  proceed  under  the  bankrupt  law  Itself, 
and  take  the  property  out  of  the  hands  of  the  bankrupt,  or  any  one  holding 
It  for  hluL" 

The  power  thus  mentioned  is  the  same  as  that  invoked  in  the  present 
case ;  for;  although  the  legal  title  to  the  property  covered  by  the  deed 
of  assignment  passes  to  the  assignee,  he  is  regarded  as  the  agent  of 
the  assignor  to  distribute  the  proceeds  of  the  property  among  his  cred- 
itors. Bryan  v.  Bemheimer,  181  U.  S.  188,  192-193,  21  Sup.  Ct.  557, 
45  L.  Ed.  814;  Crist  v.  Langhorst,  6  Ohio  Dec.  352  (per  Force,  J., 
speaking  for  the  Hamilton  Co.,  O.,  Dist.  Court);  In  re  Stokes  (D. 
C.)  106  Fed.  312. 

It  is  true  that  no  decision  has  been  cited,  and  that  we  do  not  discover 
any,  in  which  the  present  question  was  made  a  distinct  issue  or  the 
subject  of  an  express  decision.  The  nearest  approach  to  this  perhaps 
occurred  in  the  Fifth  Circuit  in  Re  Abraham,  supra,  and  in  the  ap- 
proval given  to  the  case  in  Holden  v.  Stratton,  as  before  shown.  But 
we  think  it  may  fairly  be  deduced  from  the  decisions  we  have  com- 
mented on  that  the  practice  of  bringing  up  summary  orders  for  revi- 
sion upon  petition  to  review  is  warranted  by  the  bankruptcy  act.  In- 
deed, this  would  seem  to  follow  alone  from  what  is  said  in  Mueller 
v,  Nugent  and  York  Manufacturing  Co.  v.  Cassell,  as  before  pointed 
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out ;  for  the  very  holding  that  a  summary  order  may  be  employed  to 
compel  pa3mient  of  assets  of  a  bankrupt  which  are  held  by  him  per-^ 
sonally,  or  through  an  agency  created  by  him,  manifestly  dispenses 
with  Ae  necessity  to  resort  to  plenary  action. 

Thus  the  remedy  for  coming  into  this  court  upon  complaint  made 
against  allowance  or  refusal  of  a  sununary  order  is,  we  think,  reduci- 
ble to  petition  to  revise  in  matter  of  law,  according  to  subdivision  "b," 
§  24,  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat.  663  [U. 
S.  Comp.  St.  1901,  p.  343]).  Nothmg,  as  it  seems  to  us,  can  be  re- 
garded as  a  controversy  "arising  in  bankruptcy  proceedings"  within 
Sie  purview  of  subdivision  "a,*'  §  24,  where  the  subject-matter  and  ob- 
ject of  the  proceedings  are  within  the  power  to  make  a  summary  or- 
der. Certainly  this  is  true  where  plenary  action  is  not  sought  It  is 
hardly  necessary  to  say  that  complaint  in  regard  to  a  summary  order 
to  turn  over  assets  is  not  specially  made  appealable  under  subdivision 
"a"  of  section  26.  In  determining  the  question  of  remedy,  then,  as 
between  review  or  appeal  under  the  bankruptcy  act,  we  are  not  to  be 
governed  by  our  ideas  of  whether  the  power  invoked  can  be  rightly 
exercised  or  not  in  the  given  instance,  but  by  the  object  and  character 
of  the  proceeding.  Coder  v.  Arts,  213  U.  S.  223,  233,  29  Sup.  Ct. 
436,  63  L.  Ed.  772.  We  therefore  hold  that  the  case  is  properly  be- 
fore us. 

The  contention  made  on  behalf  of  the  trustee  of  the  bankrupt  is 
two-fold :  That  the  assignment  laws  of  Ohio  are  insolvency  or  bank- 
ruptcy laws,  and  so  are  suspended  by  the  bankruptcy  act ;  and  that  the 
assets  in  the  hands  of  the  assignee  are  held  by  him  as  agent  of  his  as- 
signor, the  present  bankrupt,  and  are  consequently  part  of  the  estate 
to  be  administered  in  bankruptcy.  These  claims  are  resisted  on  the 
grounds  that  the  applicable  Ohio  statutes  are  not  insolvency  or  bank- 
ruptcy laws,  and  that  the  assi^ment  was  made  more  than  fouV  months 
pnor  to  the  filing  of  the  petition  in  bankruptcy.  It  is  urged  that  these 
grounds  of  defense  are  sustained  by  Mayer  v.  Hellman,  91  U.  S.  496, 
23  L.  Ed.  377,  and  Boese  v.  King,  108  U.  S.  379,  2  Sup.  Ct.  765,  27 
L.  Ed.  760,  both  relating  to  the  bankruptcy  act  of  1867  (14  Stat.  617, 
c  176),  and  the  former  also  to  the  statutes  of  Ohio,  and  the  latter  to 
the  statutes'of  New  Jersey,  concerning  assignments  for  the  benefit  of 
creditors.  Those  decisions,  especially  the  first  one,  must  rule  the  case 
at  bar,  unless  there  be  some  later  change  in  legislation  rendering  them 
inapplicable. 

Section  6343  of  the  Revised  Statutes  of  Ohio  was  amended  twice 
(in  1898  [93  Ohio  Laws,  p.  290]  and  in  1902  [95  Ohio  Laws,  p.  608]) 
between  the  times  when  the  decisions  just  mentioned  were  rendered, 
and  the  dates  of  the  general  assignment  and  the  filing  of  the  petition 
in  bankruptcy  in  question.  The  difference  between  the  old  section  and 
the  new  one  is  that  the  former  declared  that  assignments  made  to  a 
trustee  in  contemplation  of  insolvency  and  with  intent  to  prefer  or 
delay  creditors  should  inure  to  the  equal  benefit  of  all  creditors  and 
that  the  trusts  arising  under  them  should  be  administered  as  other 
assignments,  while  the  latter  declares  all  instruments,  including  as- 
signments that  are  made  in  trust  or  otherwise  by  a  debtor,  and  all 
judgments  suffered  by  him  to  be  taken  against  himself  in  contempla- 
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tion  of  insolvency  and  with  the  desigfn  to  prefer  creditors,  or  with 
intent  to  hinder,  delay,  or  defraud  creditors,  shall  be  declared  void, 
and  shall  inure  to  the  equal  benefit  of  all  the  creditors. 

It  is  said  of  the  change  thus  made,  first,  that  involuntary  assign- 
ments are  provided  for.  But  this  was  so  before.  The  existing  amend- 
ment only  increases  the  instrun;^ents  that  shall  inure  to  the  benefit  of 
creditors.  It  is  claimed  next,  and  truly,  that  under  the  old  section  a 
preference  could  be  made  in  favor  of  a  debtor,  as  held  in  Cross  v. 
Carstens,  49  Ohio  St.  548,  567,  31  N.  E.  506,  and  that  this  cannot  be 
done  under  the  new  section.  The  theory  of  that  decision  was  that  the 
old  section  did  not  in  terms  apply  to  a  mortgage  made  to  prefer  a 
particular  creditor  as  mortgagee,  and  not  made  to  him  as  trustee  for  the 
benefit  of  others.  But  the  transaction  under  review  was  in  no  sense 
like  the  one  upheld  in  Cross  v.  Carstens. 

It  cannot  escape  attention,  moreover,  that  both  of  these  changes 
plainly  tended  to  remove,  rather  than  to  enhance,  conflict  between  sec- 
tion 6343  and  the  bankruptcy  act ;  for  they  are  both  in  harmony  with 
the  policy  of  that  act  in  compelling  equality  of  distribution  of  the  prop- 
erty of  debtors  among  their  creditors.  We  therefore  see  no  reason 
why  the  language  employed  in  Mayer  v.  Hellman  to  meet  the  claim 
there  made,  as  here,  that  the  bankruptcy  act  suspended  the  "operation 
of  the  act  of  Ohio  regulating  the  mode  of  administering  assignments,*' 
is  not  quite  as  applicable  now  as  it  was  then.  It  was  said  (page  50^ 
of  91  U.S.  [23L.  Ed.  377]): 

"That  the  statute  of  Ohio  Is  not  an  Insolvent  law  In  any  proper  sense  of 
the  term.  It  does  not  compel,  or  in  terms  even  authorize,  assignments.  It 
assumes  that  such  Instruments  were  conveyances  previously  known,  and  only 
prescribes  a  mode  by  which  the  trust  created  shall  be  enforced.  ♦  ♦  • 
There  is  nothing  in  the  act  resembling  an  insolvent  law.  It  does  not  discharge 
the  insolvent  from  arrest  or  imprisonment.  It  leaves  his  after-acquired  prop- 
erty liable  to  his  creditors  precisely  as  though  no  assignment  had  been  made. 
The  provisions  for  enforcing  the  trust  are  substantially  such  as  a  court  of 
chancery  would  apply  In  the  absence  of  any  statutory  provision.  The  assign- 
ment in  this  case  must,  therefore,  be  regarded  as  though  the  statute  of  Ohio^ 
to  which  reference  is  made,  had  no  existence.  There  is  an  insolvent  law  in 
that  state ;  but  the  assignment  in  question  was  not  made  in  pursuance  of  any 
of  its  provisions." 

One  important  feature  of  that  decision  is  its  recognition  of  the  sep- 
arable quality  of  the  Ohio  statutes  there  referred  to.  Another  is  that, 
while  a  portion  of  the  Ohio  act  is  an  insolvency  law,  yet  that  a  volun- 
tary assignment  is  not  made  in  pursuance  of  any  of  its  provisions.  In- 
deed, a  voluntary  general  assignment  for  the  benefit  of  creditors  is 
not  made  in  Ohio  in  virtue  of  any  statute  at  all.  Section  6335  pro- 
vides that : 

"When  any  person  •  •  ♦  shall  make  an  assignment  to  a  trustee  of  any 
property  ♦  ♦  ♦  in  trust  for  the  benefit  of  creditors,  it  shall  be  the  duty  of 
said  assignee,  within  ten  days  after  the  delivery  of  the  assignment  to  him. 
and  before  disposing  of  any  property  so  assigned,  to  appear  before  the  probate 
Judge  of  the  county  in  which  the  assignor  resided  at  the  time  of  executing 
the  said  assignment,  produce  the  original  assignment,  or  a  copy  thereof,  cause 
the  same  to  be  filed  in  the  probate  court,  and  enter  into  a  bond.    •    ^    *  ** 

This,  as  pointed  out  in  Mayer  v.  Hellman,  presupposes  the  existence 
of  a  deed  of  assignment  and  creation  of  a  trust,  and  simply  undertakes 
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to  regulate  the  trust  later  for  the  equal  protection  of  the  creditors. 
The  right  so  to  dispose  of  the  property  in  trust  is  not  dependent  upon 
the  statute.  It  is  an  ordinary  attribute  of  ownership.  In  the  case  of 
In  re  GutwilHg  (D.  C.)  90  Fed.  475,  476,  it  was  said  by  Judge  Brown : , 

"Voluntary  assignments  for  the  benefit  of  creditors,  •  ♦  ♦as  practiced 
In  this  and  other  states,  do  not  originate  In  the  state  statutes,  but  in  the  com- 
mon-law power  of  the  debtor  to  dispose  of  his  property." 

That  opinion  received  deserved  special  approval  through  Mr.  Justice 
White  in  West  Company  v.  Lea,  174  U.  S.  590,  596,  19  Sup.  Ct.  830,. 
43  L.  Ed.  1098.  As  said  by  Chief  Justice  Marshall  in  Brashear  v. 
West,  7  Pet.  608,  613,  8  L.  Ed.  801 : 

''The  right  to  make  It  (a  general  assignment)  results  from  that  absoIut6 
ownership  which  every  man  claims  over  that  which  is  his  own." 

So  Chief  Justice  Graves  said  of  such  an  assignment  in  Cook  v.  Rog- 
ers, 31  Mich.  391,  397: 

"What  is  this  basis  for  conveying  in  trust  for  creditors,  to  which  allusion 
Is  made?  It  is  the  right  which  every  man  having  the  general  capacity  to  con- 
tract has  to  make  honest  and  unforbidden  contracts,  and  the  right  of  disposi- 
tion which  is  incident  to  ownership.'* 

Justice  Field  stated  the  same  thing  in  Mayer  v.  Hellman,  91  U.  S. 
500  [23  L.  Ed.  377] : 

"The  validity  of  the  claim  of  the  assignee  in  bankruptcy  depends,  as  a  mat- 
ter of  course,  upon  the  legality  of  the  assignment  made  under  the  laws  of 
Ohio.  Independently  of  the  bankrupt  act,  there  could  be  no  serious  question 
raised  as  to  its  legality.  The  power  which  every  one  possesses  over  his  own 
proi)erty  would  Justify  any  such  disposition  as  did  not  interfere  with  the  ex- 
isting rights  of  others ;  and  an  equal  distribution  by  a  debtor  of  his  property 
among  his  creditors,  when  unable  to  meet  the  demands  of  all  in  full,  would  be 
deemed,  not  only  a  legal  proceeding,  but  one  entitled  to  commendation.'* 

It  follows  that  the  present  deed  of  assignment  is  valid,  both  as  re- 
spects the  common  law  and  the  statutes  of  Ohio.  See,  also,  Pogue 
V.  Rowe,  236  111.  157,  86  N.  E.  207.  We  do  not  overlook  the  fact  that 
Congress  has  expressly  made  a  voluntary  assignment  an  act  of  bank- 
ruptcy. But  this  result  was  reached  under  our  former  bankruptcy 
laws,  although  an  assignment  was  not  made  an  act  of  bankruptcy  in 
express  terms.  This  is  true  also  of  the  English  acts.  In  re  Gutwillig, 
supra,  90  Fed.  478 ;  West  Company  v.  Lea,  supra,  174  U.  S.  596,  19 
Sup.  Ct.  836,  43  L.  Ed.  1098.  But  the  provision  of  the  present  act  lim- 
its, as  also  the  other  acts  alluded  to  limited,  the  right  to  annul  volun- 
tary general  assignments  to  specified  periods  of  time.  That  time  is 
fixed  by  the  present  act  at  four  months  from  the  date  of  filing  the  deed 
in  the  probate  court. 

It  is  admitted  that  all  persons  concerned  in  the  present  estate,  in- 
cluding the  assignor  himself,  suffered  the  limitation  of  four  months 
to  expire  before  commencing  any  proceedings  in  bankruptcy.  The  first 
thing  done  under  the  bankruptcy  act,  by  any  one  interested  in  this  mat- 
ter, was  the  commencement  of  a  voluntary  proceeding  by  the  assignor 
himself.  But  that  was  more  than  six  months  after  making  his  assign- 
ment ;  and  the  first  movement  that  can  be  said  to  have  been  made  on 
behalf  of  the  creditors  under  the  bankruptcy  act  was  the  commence- 
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ment  of  the  present  proceeding'  after  the  lapse  of  more  than  six  months 
succeeding  the  appointment  of  the  trustee.  It  is  therefore  impossible 
to  escape  either  the  decision  announced  by  Mr.  Justice  Harlan  in 
Boese  v.  King,  or  that  anijounced  in  Mayer  v.  Hellman.  Justice  Field 
Said  in  the  latter  (91  U.  S.  501  [23  L.  Ed.  377]): 

"Those  periods  constlttite  the  limitation  within  which  the  transactions  will 
be  examined  and  annulled,  if  conflicting  with  the  provisions  of  the  bankrupt 
act.  Transactions  anterior  to  these  periods  are  presumed  to  have  been  ac- 
quiesced in  by  the  creditors.  There  is  sound  policy  in  prescribing  a  limitation 
of  this  kind.  *  *  *  Unless,  therefore,  a  transaction  is  Toid  against  cred- 
itors independently  of  the  provisions  of  the  bankrupt  act,  its  validity  is  not 
open  to  contestation  by  the  assignee  where  it  took  place  at  the  period  pre- 
scribed by  the  statute  anterior  to  the  proceedings  tn  bankruptcy.  The  assign- 
ment in  this  case  was  not  a  proceeding,  as  already  said,  In  hostility  to  the 
creditors,  but  for  their  benefit  It  was  not,  therefore,  void  as  against  them,  or 
even  voidable.  Executed  six  months  before  the  petition  in  bankruptcy  was 
filed,  it  is,  to  the  assignee  in  bankruptcy,  a  closed  proceeding." 

See  the  following  decisions  relating  to  assignments  made  since  the 
passage  of  the  present  bankruptcy  act:  Randolph  v.  Scruggs,  190  U.  S. 
633,  637,  23  Sup.  Ct.  710,  47  L.  Ed.  1165 ;  Prazier  v.  Southern  Loan  & 
Trust  Co.,  99  Fed.  (C.  C.  A.,  4th  Circuit)  707,  714,  40  C.  C.  A.  76,  ap- 
proved in  Kckens  v.  Roy,  187  U.  S.  177, 180,  23  Sup.  Ct.  78,  47  L.  Ed. 
128 ;  Downer  v.  Porter,  116  Ky.  422,  76  S.  W.  135 ;  Grunsfeld  Bros.  v. 
Brownell,  12  N.  M.  192,  76  Pac.  310;  Patty-Joiner  &  Eubank  Co.  v. 
Civnmins,  93  Tex.  698,  67  S.  W.  666 ;  Loveland  on  Bankr.  (3d  Ed.) 
p.  30. 

Nor  can  the  rule  thus  established  be  escaped  in  the  present  case  by 
the  suggestion  that,  according  to  the  appraisement  filed  in  the  probate 
court,  the  debtor  appeared  to  be  solvent,  for  the  reason,  if  for  no 
other,  that  it  is  settled  by  West  Company  v.  Lea,  supra,  that  the  mak- 
ing of  a  general  assignment  entitles  creditors  (within  the  four  months' 
period)  to  maintain  a  proceeding  of  involuntary  baiJcruptcy  against 
the  assignor,  without  reference  to  his  solvency. 

The  action  of  the  court  below  is  affirmed,  with  costs. 


HOWARD  SUPPLY  CO.  ▼.  WELLS  et  al, 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  8,  1010.) 

No.  1,991. 

1.  DAICAOBS   (f   6*) — ^BUBAOH   OT  CONTBAOT— "GSNSBAL  DAMAOM*'   AUD    "SpS- 

ciAL  Damages.  " 

The  distinction  between  general  and  special  damages  for  breach  of  con- 
tract is  that  the  former  are  such  damages  as  the  law  implies  and  pre- 
sumes from  the  breach  complained  of,  while  the  latter  are  sach  as  have 
proximately  resulted,  but  do  not  always  immediately  result,  from  the 
breach  and  will  hot  therefore  be  implied  by  law. 

TEd.  Note,— For  other  cases,  see  Damages,  Cent  Dig.  f  4;  Dec.  Dig. 
I  5.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3050-3060; 
TOl.  8,  p.  7660;   vol.  7,  pp.  6572-6578;   vol.  8,  p.  7802.] 

*Por  other  cmm  a—  lame  topic  ft  i  numbsb  In  Doe.  ft  Am.  Dlgi.  1907  to  d*to,  ft  Rop'r  Za4«zM 
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2l  J9ALB8  (S  418*) — ^Action  bt  PuBCHAfiXB  roB  Bbeaoh  or  Contbaot— Dam- 
ages—Loss OF  Pbofits. 

Profits  which  the  purchaser  under  an  executory  contract  of  sale  of 
goods  has  actually  lost  by  reason  of  the  seller's  failure  to  deliver  may  be 
recovered  as  damages  for  such  breach,  proyidfid,  first,  such  loss  of  profits 
was  the  natural  and  probable  consequence  of  the  breach  and  within  the 
reasonable  contemplation  of  the  parties  in  the  making  of  the  contract' 
as  the  damages  likely  to  result  from  such  breach ;  and,  second,  that  the 
proof  of  such  damages  is  not  uncertain,  speculative,  or  indefinite. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Gent  Dig.  S  1198;   Dec.  Dig.  | 
418.*] 
8.  Saubs  (If  415,  418*)->AcTioN  bt  Pubohaseb  fob  Bbeaoh  of  Contbaot— 
Damages. 

On  the  failure  of  the  seller  to  deliver  goods  as  required  by  the  con- 
tract, the  law  requires  the  purchaser  to  use  reasonable  diligence  to  miti- 
gate the  loss  occasioned  by  such  breach  by  providing  other  goods  to  take 
the  place  of  those  with  respect  to  which  the  sellef  was  in  default,  and  he 
cannot  recover  for  any  special  loss  incident  to  his  failure  to  so  mitigate 
the  injury ;  but  the  burden  of  proving  that  the  damages  sustained  by  the 
purchaser  could  have  been  prevented  or  mitigated  by  his  action  rests 
upon  the  seller  as  the  party  guilty  of  the  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  1170,  1188;   Dec. 
Dig.  §1  415,  4ia*] 
4,  Sales  (J  411*) — ^Acnoir  bt  Pubchaseb  fob  Bbeagh  of  Contbact. 

The  petition  in  an  action  by  a  purchaser  of  railroad  ties  for  breach  of 
contract  by  failure  to  deliver  considered,  and  held  to  state  a  cause  of  ac- 
tion for  the  recovery  of  special  damages. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Dec.  Dig.  |  411.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky. 

Action  by  the  Howard  Supply  Company  against  John  P.  Wells  and 
John  Pendleton.  Judgment  for  defendants,  and  plaintiff  brings  error. 
Reversed. 

The  plaintiff  in  error,  who  was  the  plaintiif  below,  filed  its  petition  as  com- 
mencement of  suit  alleging  the  making  of  a  written  agreement  on  December 
3,  1906,  between  plaintiff  and  defendants,  for  the  sale  by  the  latter  to  the 
former  of  25,000  cross-ties  (and  as  many  more  as  defendants  should  be  able  to 
secure),  to  be  delivered  f.  o.  b.  cars  between  White  House  and  Paintsville, 
Ky.,  inclusive,  delivery  to  begin  immediately  and  to  be  completed  not  later 
than  November  1,  1907,  at  a  price  of  55  cents  each  for  first-class  and  40  centa 
each  for  second-class  ties ;  that  during  the  life  of  said  contract,  and  until  the 
bringing  of  suit,  plaintiff  was  and  is  a  West  Virginia  corporation  engaged  in 
the  business  of  buying  and  selling  railroad  cross-ties  for  profit  and  reward; 
that  during  the  period  covered  by  the  contract  sued  upon  plaintiff  had  con- 
tracts for  the  sale  of  large  quantities  of  cross-ties  at  prices  under  which  it 
could  have  made  a  profit  of  10  cents  per  tie  upon  all  ties  so  contracted  by  de- 
fendants to  be  delivered  to  the  plaintiff,  and  that,  "had  the  defendants  com- 
piled with  their  said  contract  to  the  extent  of  furnishing  the  minimum  of  25,- 
000  ties  therein  named,  plaintiff  would  have  derived  a  profit  from  the  resale 
of  $2,500,"  that  "the  25,000  ties  agreed  to  be  sold  and  delivered  to  it  by  said 
defendants  were  reasonably  worth  in  the  market  10  cents  more  per  tie  than 
the  amount  named  in  said  contract" ;  alleged  plaintlfTs  readiness  at  all  times 
during  the  life  of  the  contract  to  fully  perform  it,  its  offers  at  various  times 
to  so  perform,  and  its  demands  that  defendants  perform  the  same;  alleged 
defendants'  failure  and  refusal  to  deliver  any  of  the  ties  contracted  for,  and 
that  the  defendants  "by  their  refusal  to  so  perform  said  contract  qaused 
plaintiff  to  lose  the  profit,  upon  said  ties  of  10  cents  per  tie  amounting  to  the 

•For  oUior  cuea  Me  tame  topic  ft  S  MUMSxb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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sum  of  $2,500" ;  and  demanded  Judgment  for  damages  sustained  In  the  last- 
named  sum. 

Defendants  demurred  generally  to  the  petition  upon  the  ground  that  It 
failed  to  state  facts  sufficient  to  support  a  cause  of  action,  for  the  reasons, 
first,  that  the  alleged  damdge  consists  of  prospective  profits,  not  shown  to 
have  been  In  the  contemplation  of  the  parties  to  the  contract;  second,  that 
the  petition  falls  t9  show  that  plaintiff's  profit  would  have  amounted  to  any- 
thing after  the  payment  of  the  expense  of  transporting  the  ties  from  the  place 
where  defendants  were  to  deliver  them  to  the  plaintiff  to  the  place  where 
plaintiff  was  to  deliver  them  under  Its  contract  of  resale ;  third,  that  it  does 
not  appear  by  the  petition  that  defendants!  failure  to  comply  with  tlte  con- 
tract prevented  plaintiff  from  supplying  the  full  number  alleged  to  have  been 
resold  and  contracted  for  resale;  and,  fourth,  that  it  does  not  appear  that 
plaintiff  was  unable  to  purchase  in  the  market,  for  the  purpose  of  supplying 
its  demand  for  resale,  ties  of  the  kind  called  for  by  the  defendants'  contract, 
or  that  plaintiff  was  compelled  to  pay  more  on  such  repurchase  than  the  price 
agreed  to  be  paid  defendants.  There  was  also  a  special  demurrer,  which,  so 
far  as  material  here,  will  be  mentioned  later.  The  general  demurrer  was  sus- 
tained. 

Thereupon,  plaintiff,  by  leave  of  the  court,  filed  an  amended  petition,  which 
differed  from  the  original  petition,  so  far  as  material  here,  in  these  respects: 
First,  following  the  allegation  that  during  the  life  of  the  contract  the  plain- 
tiff was  engaged  in  the  business  of  buying  and  selling  railroad  cross-ties  for 
profit  and  reward,  was  added  the  allegation  that  the  plaintiff  "entered  into 
the  above  contract  with  the  defendants  with  a  view  of  reselling  the  cross-ties 
mentioned  therein  for  a  profit,  which  resale  thereof  and  anticipated  or  ex- 
pected profits  thereon  was  reasonably  within  the  knowledge  and  contempla- 
tion of  the  parties  to  said  contract  at  the  time  of  the  execution  of  the  same, 
and  that  your  petitioner  is  entitled  to  recover  such  profits  as  it  could  have 
obtained  on  a  resale  of  said  cross-ties  as  the  measure  of  its  damages  for  the 
breach  of  said  contract  by  said  defendants  hereinafter  complained  of ;  sec- 
ond, in  lieu  of  the  general  statement  in  the  original  petition  that  plaintiff  had 
contracts  of  resale,  the  allegation  was  inserted  "that  at  the  time  of  entering 
Into  the  contract  aforesaid  your  petitioner  had  a  contract  with  one  of  its  cus- 
tomers to  sell  and  deliver  500,000  cross-ties,  which  contract  and  agreement 
was  before  November  1,  1907,  at  which  time  said  contract  with  the  defend- 
ants expired,  extended  to  any  number  of  ties  over  and  above  said  number  of 
500,000  which  your  petitioner  would  deliver  until  such  time  as  its  said  cus- 
tomer should  notify  your  petitioner  not  to  make  further  delivery  of  such  ties, 
under  whlcfh  contract  and  arrangement  your  petitioner  could  have  sold  and 
delivered  to  its  said  customer  the  minimum  of  25,000  ties  provided  for  in  its 
said  contract  with  the  defendants,  in  addition  to  all  of  the  ties  that  your  pe- 
titioner was  able  to  or  did  buy  up  till  in  February,  1908,  that  under  the  terms 
of  its  contract  with  its  said  customer  it  was  to  receive  10  cents  per  tie  more 
than  the  contract  price  provided  for  in  its  contract  with  the  said  Pendleton 
and  Wells,"  this  allegation  being  followed  by  that  contained  In  the  original 
petition,  that,  "had  the  said  defendants  complied  with  their  said  contract  by 
the  furnishing  of  the  minimum  of  25,000  ties  provided  for  In  said  contract, 
your  petitioner  would  have  derived  a  profit  on  the  resale  thereof  to  its  said 
customer  of  $2,500."  The  minimum  of  ^,000  ties  were  alleged  to  have  been 
reasonably  worth  in  the  market  10  cents  more  per  tie  than  the  amount  named 
in  the  contract  "during  all  the  period  covered  by  said  contract" 

The  defendants  demurred  to  the  amended  petition  for  the  reasons,  first,  that 
the  court  had  no  Jurisdiction  of  the  subject-matter  "for  the  reasons  set  out  in 
the  demurrer  to  the  original  petition"  (reference  being  apparently  had  to  the 
ground  of  special  demurrer,  that  nominal  damages  only  were  recoverable  un- 
der the  allegation  of  the  i>etition) ;  and,  second,  that  the  amended  petition 
does  not  state  a  cause  of  action  "for  same  reasons  set  out  in  general  demur- 
rer to  original  petition."  At  the  same  time  defendants  moved  to  strike  out  as 
"immaterial,  irrelevant,  and  redundant,"  and  as  "not  competent  or  proper  as 
a  measure  of  recovery,"  various  paragraphs  of  both  the  original  and  amended 
petitions,  the  effect  of  the  granting  of  which  would  be  to  leave  therein  (aside 
from  the  allegations  of  plaintiff's  legal  capacity  and  the  diversity  of  citizen- 
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ship  of  the  parties)  only  the  allegations  of  the  making  of  the  contract,  the 
plaintlflTs  readiness  and  willingness  to  perform  It,  the  defendants*  failure  and 
refusal  to  perform,  and  the  prayer  for  process,  and  without  any  allegation  or 
prayer  for  recovery  of  damages.  Tbe  court  sustained  the  demurrer  to  the 
amended  petition,  granting  leave  to  amend,  and  at  the  same  time  granted  in 
full  defendants'  motion  to  strike  out  the  allegations  referred  to,  in  both  the 
original  and  amended  petitions.  No  statement  of  reasons  for  granting  the 
motion  to  strike  out  is  contained  in  the  record,  except  such  as  may  be  inferred 
from  the  grounds  assigned  for  the  motion  and  from  the  reference  In  the  order 
granting  it  to  the  allegations  In  question  as  "setting,  up  as  a  matter  of  recov- 
ery alleged  profits  which  it  is  alleged  could  have  been  made  by  plaintiff  on  re- 
sale of  the  cross-ties  mentioned  In  the  contract  sued  on."  Plaintiff  having  de- 
clined to  further  amend  its  petition,  an  order  was  made  dismissing  it 

The  errors  discussed  here  relate  to  the  action  of  the  court  in  sustaining  the 
demurrers  to  the  original  and  amended  petitions,  respectively,  and  in  sustain- 
ing the  motion  to  strike  out  the  allegations  of  the  respective  petitions. 

Geo.  J.  McComas,  for  plaintiff  in  error. 

M.  C.  Kirk  and  C.  B.  Wheeler,  for  defendants  in  error. 

Before  SEVERENS  and  WARRINGTON,  Circuit  Judges,  and 
KNAPPEN,  District  Judge.      - 

KNAPPEN,  District  Judge  (after  stating  the  facts  as  above).  Up- 
on the  striking  out  of  the  allegations  in  question,  the  plaintiff's  peti- 
tion necessarily  fell  to  the  ground,  as  there  remained  in  it  no  allega- 
tion of  an  injury  even  in  fact  resulting  from  defendants'  default. 
The  general  demurrer  and  the  motion  to  strike  out  apparently  rest 
upon  the  same  grounds,  and  so  may  be  considered  together. 

It  is  defendants'  contention  that  the  case  presented  involves  only 
the  question  whether  the  plaintiff's  petition  states  a  case  permitting 
recovery  for  loss  of  profits  anticipated  upon  the  resale.  This  conten- 
tion will  be  again  referred  to. 

Before  discussing  the  specific  propositions  on  which  the  action  of 
the  court  is  sought  to  be  justified,  it  may  be  well  to  refer  briefly  to  tHe 
general  principles  covering  the  recovery  of  damages  by  the  vendee  on 
account  of  the  vendor's  failure  to  make  delivery.  In  such  case,  as 
in  cases  generally  for  breach  of  contract,  the  distinction  between  gen- 
eral and  special  damages  is  that  the  former  are  such  damages  as  the 
law  implies  or  presumes  from  the  breach  complained  of,  while  the  lat- 
ter are  such  as  have  proximately  resulted,  but  do  not  always  imme- 
diately result,  from  the  breach,  and  will  not  therefore  be  implied  by 
law.  Lawrence  v.  Porter,  63  Fed.  62, 11  C.  C.  A.  27,  26  L.  R.  A.  167 ; 
Lillard  v.  Kentucky  Dist.  &  Warehouse  Co.,  134  Fed.  168,  177,  67 
C.  C.  A.  74.  In  accordance  with  this  distinction,  the  usual  rule  is 
that  the  measure  of  damages  for  failure  to  deliver  goods  under  an  ex- 
ecutory contract  of  sale  is  the  difference  between  the  contract  price 
of  the  goods  and  their  market  value  at  the  place  of  delivery  at  the  time 
the  contract  was  broken,  and  that,  if  the  goods  cannot  be  procured  at 
the  place  of  delivery,  then  resort  must  be  had  to  the  nearest  available 
market.  Lawrence  v.  Porter,  supra ;  Grand  Tower  Co.  v.  Phillips,  23 
Wall.  471,  23  L.  Ed.  71.  But  profits  which  the  vendee  under  an  ex- 
ecutory contract  of  sale  of  goods  has  actually  lost  by  reason  of  the 
vendor's  failure  to  deliver  may  be  recovered  as  damages  for  such 
breach,  provided,  first,  such  loss  of  profits  was  the  natural  and  prob- 


Digitized  by 


Google 


516  176  FEDBRAIi  BBPORTBR. 

able  consequence  of  the  breach,  and  within  the  reasonable  contempla- 
tion of  the  parties  in  the  making  of  the  contract  as  the  damages  like- 
ly to  result  from  such  breach;  and  provided,  second,  the  proof  of 
such  damages  is  not  uncertain,  speculative,  or  indefinite.-  Damages 
by  way  of  loss  of  profits  are  not  recoverable,  even  if  within  the  con- 
templation of  the  parties,  if  so  remote,  uncertain,  or  speculative  that 
they  cannot  be  ascertained  to  a  reasonable  certainty.  2  Joyce  on 
Damages,  §§  1285,  1672 ;  Fell  v.  Newberry,  106  Mich.  542,  64  N.  W. 
474;  Hitchcock  v.  Anthony  (6th  Cir.)  83  Fed.  779,  782,  28  C.  C.  A. 
80,  and  following;  Central  Trust  Co.  v.  Clark  (8th  Cir.)  92  Fed.  293, 
34  C.  C.  A.  354.  In  accordance  with  the  general  rule  ot  pleading  that 
damages  which  the  law  implies  as  the  natural  and  necessary  result 
of  a  breach  need  not  be  alleged,  but  that  a  mere  statement  of  the 
breach  and  a  general  allegation  of  damage  is  sufficient,  a  recovery  of 
the  difference  between  the  contract  price  and  the  market  value  may  be 
had  without  particularizing  the  same  in  pleading.  Peters  v.  Cooper, 
95  Mich.  191,  54  N.  W.  694;  Lawrence  v.  Porter,  supra;  Asher  v. 
Stacy,  65  S.  W.  603.  But,  on  the  other  hand,  if  the  plaintiff  claims 
to  have  sustained  other  damages  than  those  which  will  naturally  be 
supposed  to  flow  from  an  ordinary  breach  of  such  contract,  he  must 
in  his  pleading  particularize  such  loss,  so  that  the  defendant  may  pre- 
pare himself  with  evidence  to  meet  such  claim.  Lawrence  v.  Porter, 
63  Fed.  64,  11  C  C.  A.  27,  26  L.  R.  A.  167.  But,  upon  a  failure  of 
the  vendor  to  deliver  the  goods  as  required  by  the  contract,  the  law 
throws  upon  the  vendee  the  duty  of  using  reasonable  diligence  to 
mitigate  the  loss  occasioned  by  such  breach  by  providing  other  goods 
to  take  the  place  of  those  with  respect  to  which  the  vendor  was  in 
default.  The  vendee  thus  cannot  throw  upon  the  vendor  any  special 
loss  incident  to  the  failure  of  the  vendee  to  mitigate  the  injury  as  far 
as  reasonably  possible.  Warren  v.  Stoddart,  105  U.  S.  224,  26  L.  Ed. 
1117;  Marsh  v.  McPherson,  105  U.  S.  709,  26  L.  Ed.  1139;  Lawrence 
V.  Porter,  supra;  Hirsh  v.  Georgia  Iron  &  Coke  Co.,  169  Fed.  578, 
581,  95  C.  C.  A.  76.  But  the  burden  of  proving  that  the  damages 
sustained  by  the  vendee  could  have  been  prevented  or  mitigated  by 
the  latter's  action  rests  upon  the  vendor,  as  the  party  guilty  of  the 
breach  of  the  contract.  Mathesius  v.  Brooklyn  Heights  R.  Co.,  96 
Fed.  (C.  C.)  792,  795,  and  cases  there  cited ;  LiUard  v.  Kentucky  Dist. 
&  Warehouse  Co.  (6th  Cir.)  134  Fed.  168,  178,  67  C.  C.  A.  74,  and 
cases  cited;  Kentucky  Distilleries  &  Warehouse  Co.  v.  Lillard,  160 
Fed.  34,  40,  41,  87  C.  C  A.  190. 

Turning,  then,  to  the  specific  criticisms  made  upon  the  plaintiff's 
petition,  the  first  of  which  is  that  the  prospective  profits  on  resale  of 
the  ties  are  not  alleged  to  have  been  m  contemplation  of  the  parties 
to  the  contract  at  the  time  it  was  made,  or  that  the  parties  contracted 
with  reference  thereto.  The  reason  of  the  rule  which  requires,  in 
order  to  a  recovery  of  loss  of  profits  by  the  vendee,  that  the  vendor 
should  have  knowledge  that  the  goods  were  purchased  for  resale,  is 
that  in  the  absence  of  such  knowledge  a  loss  of  profits  could  not  be 
reasonably  foreseen  or  anticipated  as  a  result  of  the  breach  of  contract, 
as  such  damages  are  not  the  ordinary  result  of  a  breach.    The  lan- 
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guage  of  the  petition  in  this  regard  is  that  the  plaintiflF  entered  into 
the  contract  in  question  with  the  defendants  "with  a  view  of  resell- 
ing the  cross-ties  mentioned  therein  for  a  profit,  which  resale  thereof 
and  anticipated  or  expected  profits  thereon,  was  reasonably,  within 
the  knowledge  and  contemplation  of  the  parties  to  said  contract  at  the 
time  of  the  execution  of  the  same."  It  is  well  settled  that,  in  order 
to  satisfy  the  requirement  of  notice  to  the  vendor  that  the  vendee  is 
bu)dng  tor  the  purpose  of  reselling,  it  is  only  necessary  to  prove 
that  such  purpose  of  resale  and  the  recovery  of  profits  thereon 
was  "within  the  contemplation  of  the  parties  to  the  contract  at  the 
time  of  its  execution."  Language  no  more  specific  than  that  just 
stated  is  found  in  any  of  the  authorities  cited  by  defendants.  See 
Blue  Grass  Cordage  Co.  v.  Luthy,  98  Ky.  583,  686,  33  S.  W.  835, 
where  it  is  stated  that  expected  profits  may  be  recovered  where  "it  was 
fairly  within  the  contemplation  of  both  parties  that  the  goods  were 
purchased  with  a  view  to  a  resale  for  profits";  Bates  Mach.  Co.  v. 
Norton  Iron  Works,  113  Ky.  372,  68  S.  W.  423,  where  an  instruction 
was  approved  that  profits  could  be  recovered  if  the  defendants  "knew 
at  the  time  of  purchase  by  plaintiffs  that  they  purchased  same  with  a 
view  to  a  resale,  and  that  the  profits  anticipated  thereon  were  in  the 
contemplation  of  both  parties."  See,  also,  to  the  same  effect,  Moffitt- 
West  Drug  Co.  v.  Byrd,  92  Fed.  290,  34  C.  C.  A.  361 ;  Central  Trust 
Co.  V.  Clark,  92  Fed.  293,  34  C.  C.  A.  364;  Denhard  v.  Hurst,  111 
Ky.  646,  64  S.  W.  393 ;  Harrow  Spring  Co.  v.  Harrow  Co.,  90  Mich. 
147,  61  N.  W.  197,  30  Am.  St.  Rep.  421.  The  only  criticism  made  up- 
on the  allegation  of  the  petition  in  question  as  failing  to  sufficiently 
allege  notice  to  the  defendant  of  the  intended  resale  is  that  it  is  mani- 
festly "a  conclusion  of  the  pleader,"  and  not  a  statement  of  fact.  This 
proposition  is  apparently  based  upon  the  use  of  the  word  "reasonably." 
The  allegation  is  not  subject  to  the  criticism  referred  to.  The  fact 
that  the  expected  resale  at  a  profit  was  not  mentioned  in  the  contract 
affects  only  the  subject  of  evidence.  In  our  opinion  the  petition  def- 
initely advised  defendants  of  plaintiff's  claim  that  the  defendants 
knew,  when  the  contract  in  question  was  made,  that  the  plaintiff  ex- 
pected and  intended  to  sell  at  a  profit  the  ties  contracted  for,  that  such 
resale  and  expected  profit  were  contemplated  by  the  parties  thereto 
at  the  time  the  contract  was  made,  and  that  the  loss  of  such  profit  was 
thus  the  natural  and  proximate  result  of  defendants*  breach. 

In  support  of  the  objection  that  the  petition  does  not  show  that  the 
plaintiff's  profit  would  have  amounted  to  anything,  after  paying  the 
expenses  of  transporting  the  ties  from  the  place  where  defendants 
were  to  deliver  them  to  plaintiff  to  the  place  where  the  latter  was  to 
deliver  them  under  its  contract  of  resale,  the  argument  is  presented 
that  for  all  the  petition  shows  plaintiff's  contract  of  resale  may  have 
expired  on  the  day  after  the  making  of  the  contract  sued  on;  that 
there  is  no  allegation  that  plaintiff  failed  to  supply  its  customer  with 
ties  by  reason  of  defendants'  default;  that  the  freight  and  expense  of 
delivery  might  have  eaten  up  the  10  cents  per  tie  gross  profit  referred 
to ;  that  for  all  that  is  shown  by  the  petition  plaintiff  may  have  been 
able  to  buy  sufficient  ties  to  carry  out  its  contract  of  resale  at  a  price 
much  less  than  ten  cents  per  tie,  in  which  case  the  loss  would  have 
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been  only  what  was  required  to  purchase  such  other  ties.  This  argu- 
ment is  not  persuasive.  The  petition  plainly  alleges  that  plaintiflE  could 
have  sold  "the  minimum  of  25,000  ties  provided  for  in  its  said  contract 
with  the  defendants  in  addition  to  all  of  the  ties  that  your  petitioner 
was  able  to  and  did  buy  up  until  in  February,  1908/'  and  that  "had 
the  said  defendants  complied  with  their  said  contract  by  the  furnish- 
ing of  the  minimum  of  25,000  ties  provided  for  in  said  contract  your 
petitioner  would  have  derived  a  profit  on  the  resale  thereof  to  its  said 
customer  of  $2,500."  The  infirmity  in  the  argument  in  support  of 
this  criticism  results  from  overlooking  the  fact  that  the  burden  of 
proof  with  respect  to  the  question  of  mitigating  damages  by  repur- 
chase is  on  the  defendants,  rather  than  on  the  plaintiff,  and  in  treating 
the  petition  not  merely  as  a  statement  of  plaintiff's  cause  of  action,  but 
as  a  statement  of  the  proofs  in  support  thereof.  The  petition  is  not 
in  our  opinion  subject  to  the  objection  just  considered. 

The  third  and  fourth  grounds  of  demurrer  raise  the  defense  that 
it  does  not  appear  by  the  petition  that  plaintiff  could  not  have  bought 
in  the  market  sufficient  ties  to  meet  its  contract  of  resale,  or  that  in 
purchasing  the  same  it  was  compelled  to  pay  more  than  the  price  it 
agreed  to  pay  defendants.  As  to  this  defense,  also,  the  burden  of 
proof  is  on  the  defendants.  It  is  strenuously  urged,  however,  that 
railroad  ties  are  "found  anywhere  and  everywhere,  in  any  quantity 
that  is  desired,"  and  that  the  court  must  take  judicial  cognizance  of 
plaintiff's  alleged  ability  to  repurchase  in  the  market  all  the  ties  plain- 
tiff might  need  to  carry  out  its  contract  with  its  customer.  It  should 
be  sufficient  to  say  that  the  court  cannot  take  judicial  cognizance  of 
the  existence  of  such  fact.  Moreover,  the  petition  to  our  minds  suffi- 
ciently alleges  the  contrary.  We  see  nothing  in  the  objection  that 
the  damages  claimed  by  the  plaintiff  are  shown  by  the  petition  to  be 
uncertain  and  speculative.  The  petition  alleges  a  sufficient  market 
already  contracted  for,  and  at  a  fixed  price,  alleged  to  be  $2,500  in 
excess  of  the  price  under  the  contract  in  suit. 

It  results  from  the  views  we  have  stated  that  in  our  opinion  the 
learned  judge  who  heard  the  case  erred  in  granting  the  motion  to 
strike  out  and  in  sustaining  the  demurrer  to  the  petition.  The  case 
has  been  argued  throughout  upon  defendants'  behalf  upon  the  theory 
that  the  petition  does  not  claim  general  damages,  viz.,  the  difference 
between  the  contract  price  and  the  market  value.  The  petition  al- 
leges that: 

"The  25,000  ties  agreed  to  be  sold  and  delivered  to  it  by  said  defendantB 
were  reasonably  worth  in  the  market  10  cents  more  per  tie  than  the  amount 
named  in  said  contract  during  all  the  period  covered  by  said  contract" 

This  fails  of  stating  the  correct  measure  of  general  damages  only 
in  that  it  omits  the  statement  of  market  value  as  at  the  place  of  de- 
Hvery  provided  by  the  contract.  If  plaintiff  desires  to  claim  general 
damages,  such  amendment  of  the  petition  as  will  permit  such  recovery 
should  be  had. 

The  order  granting  the  motion  to  strike  out  and  sustaining  the  de- 
murrer will  be  reversed. 
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HARMON  ▼.  JENSEN. 

(Circuit  Oourt  of  Appeals,  Sixth  Circuit    December  18,  1909.) 

No.  1,949. 

1.  Oarbiebb  (St  239,  282*) — ^Who  are  Passengers— Persons  Riding  on  Non- 
transferable Tickets  Issued  to  Others. 

Plaintiffs  were  Injured  In  a  collision  wliile  riding  on  a  special  train  run 
by  defendant  railroad  company  to  give  a  free  excursion  to  Its  employes, 
but  on  which  It  also  carrl^  passengers  at  a  reduced  round  trip  rate  of 
fare.  A  friend  of  plaintiffs,  who  was  an  employ^  of  defendant,  procured 
free  nontransferable  tickets  In  the  names  of  members  of  his  family,  which 
'Were  written  therein,  and  gave  them  to  plaintiffs,  who  used  them.  Held: 
That  they  were  bound  to  know  the  contents  of  tickets  received  under  such 
circumstances ;  that  they  were  making  a  fraudulent  use  of  the  same ;  and 
that  they  were  not  pnssengers,  but  had  no  contractual  relations  with  de- 
fendant, which  was  not  liable  for  their  injury,  not  shown  to  have  been 
willful  or  wanton,  although  they  In  fact  did  not  look  at  the  tickets  nor 
know  their  contents. 

lEd.  Note.— For  other  cases,  see  Carriers,  Dec.  Dig.  §|  239,  282.*1 

2L  Carriers  (§  254*)— Passengers— Conditions  in  Tickets— Notice. 

Wheil  a  passenger  is  riding  upon  a  regular  passenger  train,  has  paid 
the  usual  fare,  and  holds  a  ticket  which  he  has  a  right  to  suppose  Is  in 
the  common  form  of  a  ticket,  a  mere  token  that  he  Is  entitled  to  be  car- 
ried, he  might  not  unreasonably  act  upon  the  presumption  that  the  ticket 
was  what  the  circumstances  required  It  to  be,  If  nothing  appeared  which 
was  likely  to  repel  the  presumption,  even  if  on  closer  inspection  a  condi- 
tion might  be  found  in  it 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {{  1020-1026 ;  Dec 
Dig.  I  254.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michigan. 

Actions  by  Nels  Jensen  against  Judson  Harmon,  receiver  of  the 
Pere  Marquette  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Charles  McPherson,  for  plaintiff  in  error. 
F.  T.  Lodge,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  WARRINGTON,  Circuit 
Judges. 

SEVERENS,  Circuit  Judge.  This  cause  was  tried  at  the  circuit  with 
two  others,  numbered  in  our  docket  1,950  and  1,951,  and  they  all  come 
here  on  writs  of  error.  The  record  is  identical  in  all,  and  is  printed 
only  in  the  case  above  entitled.  The  causes  were  heard  and  are  to  be 
disposed  oiF  upon  the  same  facts  and  rules  of  law,  and  there  is  need  of 
only  a  single  opinion. 

They  are  actions  for  personal  injuries  alleged  to  have  been  suffered 
from  the  negligence  of  the  railroad  company  resulting  in  a  collision 
while  the  plaintiffs  were  traveling  as  passengers  on  its  road  from 
Ionia,  Mich.,  to  Detroit,  on  July  20,  1907.  One  of  these  suits  was  by 
Nels  Jensen  for  injuries  to  himself.  Another  was  by  him  for  injuries 
to  his  wife,  Anna  Jensen,  and  consequent  loss  of  service  and  for  doc- 
tor's bills.    The  other  was  by  Anna  Jensen  for  her  personal  injuries. 

*For  oUier  casM  ■••  same  topic  A  S  kuubmr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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There  were  general  verdicts  for  the  plaintiffs  in  each  case  and  special 
findings  on  questions  proposed  by  the  court.  Judgments  were  entered 
on  the  general  verdicts. 

The  facts  which  the  evidence  tended  to  prove  were,  substantially, 
as  follows :  The  railroad  company  proposed  to  give,  on  July  20,  1907, 
an  excursion  to  its  employes  and  their  families  from  Ionia  to  Detroit 
and  to  carry  them  without  fare  over  its  road  by  a  special  train.  It 
proposed  also  to  carry  other  persons  on  the  train  at  a  reduced  round 
trip  fare.  Jensen  was  a  farmer  living  with  his  family  in  the  country. 
One  Hugh  Brooks  was  an  employe  of  the  company  and  had  for  several 
days  been  on  vacation  visiting  with  the  Jensens,  as  had  also  a  lady 
friend  of  his,  a  Miss  Andres,  to  whom  he  was  paying  attention.  They 
proposed  to  all  go  on  the  excursion,  and,  arriving  at  the  station. 
Brooks,  without  the  knowledge  of  the  Jensens,  procured  from  an 
agent  of  the  companjr  fare  free  tickets  for  himself,  his  mother,  and  a 
sister  who  were  of  his  family,  and  Miss  Andres.  When  the  train  was 
about  to  start,  Jensen,  who  had  money  for  the  purpose,  suggested  to 
Brooks  that  he  would  go  and  buy  some  tickets,  to  which  Brooks  replied 
that  he  had  himself  attended  to  that,  or  would  attend  to  it,  §ind  before 
the  train  started  handed  Jensen  three  excursion  fare  free  tickets  for 
himself,  his  wife,  and  Miss  Andres.  He  thereupon  separated  himself 
from  them  and  went  into  the  smoker.  Jensen  took  the  tickets,  and 
without  looking  at  their  contents  thrust  them  into  his  pocket,  and  did 
not  take  them  out  until  the  conductor  came  through  the  train  to  take 
them  up.  The  conductor  tore  off  the  return  coupons,  handed  them 
back,  and  passed  on.  Nothing  was  said  about  the  tickets.  There 
were  11  cars,  containing  783  persons  who  had  free  fare  tickets  and 
10  who  had  reduced  fare  round  trip  tickets,  which  were  issued,  in  an- 
other form  and  color,  to  those  who  were  not  employes  or  of  their 
families.  Some  time  after  the  conductor  passed  through,  the  train 
came  into  collision  with  a  freight  train  running  in  the  opposite  direc- 
tion. The  conductor  and  several  passengers  were  killed,  and  many 
were  wounded,  among  them,  Jensen  and  his  wife.  The  tickets  which 
Jensen  had  and  used  for  himself  and  wife  were  the  tickets  which  had 
been  issued  to  Brooks  for  his  mother  and  sister.  They  were  in  a 
printed  form  provided  for  the  occasion.  The  name  of  the  person  for 
whose  use  they  were  issued  was  left  blank,  in  printing.  This  was 
written  in  when  they  were  delivered.  The  foUowjng  was  the  form  of 
the  parts  of  the  ticket:  The  going  coupon  of  the  "tickets  contained  the 
language:  "For  personal  use  of  person  named  in  accompanying  cou- 
pon. Ionia  to  Detroit.  *  *  *  Not  Transferable."  The  coupon 
for  the  return  trip  contained  the  language:  "For  personal  use  of 
M Detroit  to  Ionia.     *     *     *     Not  Transferable." 

Brook's  mother's  name,  "M.  J.  Brooks,"  was  written  into  one  of  the 
coupons,  and  his  sister's  name,  "Greta  Brooks,"  was  written  into  the 
other. 

In  submitting  the  case  to  the  jury,  the  court  requested  special  find- 
ings upon  each  of  these  three  questions : 

"(1)  Were  the  tickets  upon  which  Mr.  and  Mrs.  Jensen  rode  free  employ^fif 
nontransferable  tickets  Issued  to  and  in  the  name  of  members  of  Hugh 
Brooks'  family? 
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•*®  Did  Nels  Jensen  know,  or  have  reason  to  believe,  prevlons  to  the  colli- 
sion, that  the  ticket  on  which  he  was  riding  was  a  free  nontransferable  em- 
ploye's ticket,  issued  In  the  name  of  a  member  of  Hngh  Brooks'  family? 

"(3)  Did  Anna  Jensen  know,  or  have  reason  to  believe,  previous  to  the  col- 
lision, that  the  ticket  on  which  she  was  riding  was  a. free  nontransferable 
employe's  ticket  Issued  In  the  name  of  a  member  of  Hugh  Brooks'  family?' 

To  the  first  of  these  the  jury  answered,  "Yes."  To  the  second  and 
third  they  answered,  "No." 

The  large  question  in  the  case  is  whether,  in  view  of  the  finding  of 
the  jury  in  answer  to  the  first  of  the  above  questions,  taken  in  connec- 
tion with  the  testimony  in  the  case,  the  plaintiffs  could  recover.  How- 
ever, counsel  for  the  plaintiffs  below  raise  in  their  brief  a  preliminary 
question  by  affirming  that  the  negligence  of  the  railroad  company  was 
so  gross,  its  recklessness  so  complete,  that  their  clients  were  entitled  to 
a  verdict,  whatever  might  be  thought  of  their  riding  on  tickets  issued 
for  the  use  of  other  named  passengers.  But  there  was  no  evidence  as 
to  the  circumstances  which  led  to  the  collision.  There  is  nothing  but 
the  bare  fact  that  it  occurred  between  two  trains  running  in  opposite 
directions  on  the  same  track.  The  court  below  was  of  opinion  that 
the  evidence  was  not  sufficient  to  establish  wanton  and  willful  negli- 
gence, and  the  jury  were  so  charged;  and  in  this  we  think  there  was 
no  error.  The  question  submitted  was  whether  the  plaintiffs  were  en- 
titled to  the  ordinary  rights  of  passengers ;  the  negligence  of  the  com- 
pany not  being  doubted. 

Coming  then  to  the  merits  of  the  controversy,  we  observe  that  coun- 
sel for  the  defendant  below  requested  the  trial  judge  to  instruct  the 
jury  as  follows :  % 

"If  you  find  from  the  evidence  In  these  causes  that  at  the  time  of  the 
accident  said  Nels  and  Anna  Jensen  were  riding  upon  the  employes'  excur- 
sion tickets  Issued  by  said  defendant  company  to  and  In  the  name  of  M.  J. 
Brooks  and  Greta  Brooks,  then  your  verdict  must  be  for  the  defendant  com- 
pany ;  no  cause  of  action,  In  each  and  all  of  the  causes  now  on  trial  before 
you." 

This  requested  instruction,  if  given,  must,  or  should,  have  led  to  a 
verdict  for  the  defendant,  for  the  jury  found  the  facts  to  be  as  stated 
in  the  request.  The  court  refused  to  g^ve  the  instruction,  to  which  re- 
fusal the  defendant  excepted.  The  jury  were  rightly  instructed  when 
the  court  said : 

•The  plaintiffs  can  therefore  not  recover  unless  they  were  at  the  time  of 
the  accident  lawfully  riding  as  passengers  on  the  train  In  question." 

But  the  court  went  on  to  submit  the  question  of  their  being  lawful 
passengers  as  one  depending  on  their  good  faith  in  the  use  of  the 
tickets,  saying : 

"Even  though  Brooks  was  guilty  of  fraud  In  procuring  the  tickets  for  the 
plaintiffs,  and  even  though  the  tickets  were  employes'  free  nontransferable 
tickets,  yet  If  plaintiffs  without  knowing  and  without  having  reason  to 
believe  and  without  receiving  such  notice  as  would  put  reasonable  persons 
upon  their  inquiry  as  to  the  fact  that  such  tickets  were  of  the  limited  char- 
acter named,  but,  on  the  other  hand,  in  gogd  faith  believing  that  such  tick- 
ets were  valid,  and  that  they  gave  them  full  right  and  authority  to  ride 
thereon,  and  that  they  did  not  contain  any  limitations  of  the  nature  of  those 
shown  by  the  forms  presented  here,  and  presented  them  In  good  faith  to  the 
conductor,  and  if  the  conductor  accepted  the  same  without  fraud  or  mi«- 
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representation  on  the  plalntlfTs  part — and  when  I  say  misrepresentation  I 
mean  either  express  or  Implied,  because  it  would  be  an  implied  misrepresen- 
tation to  palm  themselves  oflP  as  somebody  else — then  in  such  case  plaintiffs 
^ere  lawful  passengers  on  said  train,  so  long  as  the  conductor  continued  to 
recognize  them  as  such,  and  so  long  as  the  plaintiffs  had  no  knowledge  of  or 
reason  to  believe  the  real  character  of  the  tickets,  and  so  long  as  they  had  no 
notice  to  put  them  on  inquiry  in  that  regard." 

In  this  we  think  the  court  erred.  No  doubt  there  are  decided  cases 
— a  considerable  number  of  them  are  collected  in  the  brief  of  counsel 
for  the  defendant  in  error — which  support,  or  give  countenance  to,  the 
doctrine  which  the  learned  judge  adopted.  But  it  seems  to  us  that 
they  lose  sight  of  the  fundamental  ground  on  which  the  liability  of  the 
carrier  rests,  and  impose  a  burden  which  the  carrier  has  never  as- 
sumed. When  the  passenger  is  riding  upon  a  regular  passenger  train, 
has  paid  the  usual  fare,  and  holds  a  ticket  which  he  has  a  right  to  sup- 
pose is  in  the  common  form  of  a  ticket,  a  mere  token  that  he  is  entitled 
to  be  carried,  he  might  not  unreasonably  act  upon  the  presumption 
that  the  ticket  was  what  the  circumstances  required  it  to  be,  if  nothing 
appeared  which  was  likely  to  repel  the  presumption,  even  if  on  closer 
inspection  a  condition  might  be  found  in  it.  But  this,  as  the  plaintiffs 
knew,  was  not  an  ordinary  passenger  train.  It  was  a  train  equipped 
and  sent  out  for  the  special  purpose  of  carrying  the  employes  of  the 
company  free  of  fare.  The  railroad  company  had  prepared  tickets 
which  plainly  stated  that  they  were  for  the  personal  use  of  the  persons 
named  in  them,  and  were  not  transferable.  The  names  of  the  persons 
were  written  in  the  coupons  which  the  conductor  returned  to  the  plain- 
tiffs. In  such  a  case  the  special  ticket  usually  contains  conditions  and 
contractual  stipulations,  and  the  person  who  procures  or  uses  them  is 
bound  to  examine  his  ticket,  and  to  know  whether  it  is  issued  to  the 
right  person,  and  what  conditions,  if  any,  are  imposed  upon  the  holder 
of  the  ticket. 

It  would  be  a  hopeless  and  profitless  endeavor  to  attempt  to  reconcile 
the  conflict  of  decisions  upon  this  subject.  It  is  a  question  of  general 
law,  and  we  are  to  look  for  the  rule  to  the  authoritative  decisions  of 
the  federal  courts  for  its  solution.  It  was  held  by  this  court  in  Far- 
ley y.  Cincinnati,  H.  &  D.  R.  R.  Co.,  108  Fed.  14,  47  C.  C.  A.  156,  that 
the  relation  of  carrier  and  passenger  has  its  root  in  the  contract,  ex- 
press or  implied,  on  which  the  carriage  is  made.  And  when  there  is 
an  express  contract  none  can  be  implied  which  is  in  conflict  with  the 
stipulations  of  the  express  contract,  except  when,  for  reasons  of  public 
policy,  the  express  stipulations  are  held  nugatory,  as,  for  instance, 
where  the  passenger,  having  paid  the  customary  fare,  is  riding  upon 
a  passenger  train  with  a  ticket  which  entitles  him  to  his  transportation, 
and  the  carrier  inserts  a  stipulation  relieving  it  from  a  liability  imposed 
by  the  common  law.  And  the  passenger  may  always  secure  the  pro- 
tection of  such  liability  by  paying  the  customary  fare  and  taking  a 
ticket  in  the  ordinary  form. 

But  the  carrier,  nevertheless,  is  accorded  the  privilege  of  canying 
passengers  at  lesser  rates  than  the  ordinary  upon  conditions  which 
limit  its  liability,  as  when  it  carries  the  passenger  free  of  fare,  or  on  a 
round  trip  for  a  reduced  fare  on  a  train  organized  for  a  special  occa- 
sion.   It  was  so  held  in  Bitterman  v.  L.  &  N.  R.  Co.,  207  U.  S.  205,  221, 
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28  Sup.  Ct.  91,  52  L.  Ed.  171,  referring  to  earlier  cases.  And  when 
the  passenger  accepts  a  ticket  for  such  transportation  he  is  bound  to 
know  and  to  assent  to  the  conditions  upon  which  the  carrier  has  agreed 
to  carry  him.  Boylan  v.  Hot  Springs  R.  R.  Co.,  132  U.  S.  146,  10 
Sup.  Ct.  50,  33  L.  Ed.  290,  is  authority  for  this  proposition.  The 
plaintiff  had  a  round  trip  ticket  from  Chicago  to  Hot  Springs  and 
return,  and  was  ejected  on  his  way  back  because  he  had  not  coipplied 
with  the  conditions  of  his  contract.  He  sought  to  prove  when  he  first 
actually  knew  of  the  conditions.  The  court  refused  the  evidence,  and 
the  Supreme  Court  upheld  the  ruling,  saying : 

"The. plaintiff,  havlog  assented  to  that  contract  by  accepting  and  signing 
it,  was  bound  by  the  conditions  expressed  In  it,  whether  he  did  or  did  not 
read  them  or  know  what  they  were." 

It  is  true  that  in  that  case  the  passenger  had  signed  the  contract. 
But  it  is  a  rule  of  law  that  one  who  takes  the  benefit  of  a  written  con- 
tract signed  by  another,  though  not  by  himself,  is  bound  by  its  condi- 
tions in  like  manner  as  if  he  had  signed  it.  In  Boering  v.  Chesapeake 
Beach  Ry.  Co.,  193  U.  S.  442,  24  Sup.  Ct.  615,  48  L.  Ed.  742,  the 
plaintiff  brought  suit  to  recover  damages  for  an  injury  which  she  sus- 
tained by  the  negligence  of  the  defendant  while  riding  with  her  hus- 
band in  one  of  its  coaches.  She  had  a  free  pass  which  contained  an 
exemption  from  liability  for  negligence.  But  she  and  her  husband 
testified  that  she  had  not  had  the  pass  in  her  possession,  and  that  her 
attention  had  not  been  called  to  the  stipulation  above  mentioned ;  that 
her  husband  had  attended  to  securing  transportation  and  had  obtained 
passes  for  both  of  them.  Mr.  Justice  Brewer,  delivering  the  opinion 
of  the  court,  said : 

"Accepting  this  privilege,  she  was  bound  to  know  the  conditions  there- 
of. She  may  not  through  the  intermediary  of  an  agent  obtain  a  privilege — 
a  mere  license — ^and  then  plead  that  she  did  not  know  upon  what  condi- 
.  tions  it  was  granted.  A  calrrier  is  not  bound,  any  more  than  any  other 
owner  of  property  who.  grants  a  privilege,  to  hunt  the  party  to  whom  the 
privilege  Is  given  and  see  that  all  the  conditions  attached  to  it  are  made 
known.  The  duty  rests  rather  upon  the  one  receiving  the  privilege  to  as- 
certain those  conditions.  In  Qulmby  v.  Boston  &  Maine  Railroad,  150  Mass. 
365,  367  [23  N.  E.  205,  5  L.  R.  A.  846],  a  case  of  one  traveling  on  a  free  pass, 
and  in  which  the  question  of  the  assent  of  the  holder  of  the  pass  was  pre- 
sented, the  court  said:  'Having  accepted  the  pass,  he  must  have  done  so  on 
the  conditions  fully  expressed  thereiii,  whether  he  actually  read  them  or  not 
Squire  v.  New  York  Central  Railroad,  98  Mass.  239  [93  Am.  Dec,  162]; 
Hill  V.  Boston,  Hoosac  Tunnel  &  Western  Railroad,  144  Mass.  284  [10  N.  E. 
836] ;  Boston  &  Maine  Railroad  v.  Chipman,  146  Mass.  107  [14  N.  E.  940,  4 
Am.  St.  Rep.  293].*  So  in  Muldoon  v.  Seattle  City  Railway  Company,  10 
Wash.  311,  313  [38  Pac.  995,  996  (45  Am.  St.  Rep.  787)] :  'We  think  it  may 
be  fairly  held  that  a  person  receiving  a  ticket  for  free  transportation  is 
bound  to  see  and  know  all  of  the  conditions  printed  thereon  which  the  car- 
rier sees  fit  to  lawfully  Impose.  This  is  an  entirely  different  case  from  that 
where  a  carrier  attempts  to  impose  conditions  upon  a  passenger  for  hire, 
which  must,  if  unusual,  be  brought  to  his  notice.  In  these  cases  of  free 
passage  the  carrier  has  .a  right  to  impose  any  conditions  it  sees  fit  as  to 
time,  trains,  baggage,  connections,  and,  as  we  have  held,  damages  for  neg- 
ligence; and  the  recipient  of  such  favors  ought  at  least  to  take  the  trouble 
to  look  on  both  sides  of  the  paper  before  he  attempts  to  use  them.*  See,  also, 
Griswold  v.  New  York,  etc..  Railroad  Company,  53  Conn.  371  [4  Atl.  261, 
55  Am.  Rep.  115];  Illinois  Central  Railroad  Company  v.  Read,  87  111.  484, 
510  [87  Am.  Dtec.  260],    As  was  well  observed  by  Circuit  Judge  Putnam  in 
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Duncan  v.  Maine  Central  Railroad  Company  [C.  C.l  113  Fed.  508,  514,  In 
words  quoted  with  approval  by  the  Court  of  Appeals  In  this  case:  The 
result  we  have  reached  conforms  to  the  laws  applicable  to  the  present  issue 
and  to  that  moral  sense  which  Justly  holds  those  who  accept  gratuities  and 
acts  of  hospitality  to  perform  the  conditions  on  which  they  are  granted.* " 

In  the  present  case  a  fraud  was  perpetrated  upon  the  company  and 
the  tickets  which  it  had  issued  for,  and  in  the  names  of,  persons  whom 
it  was  proposed  to  benefit,  were  perverted  to  the  use  of  those  not  so 
intended.  There  can  be  no  doubt  that  ^  when  Brooks  procured  the 
tickets  he  contemplated  the  fraudulent  use  that  was  afterwards  made 
of  them.  He  presumed  that  in  the  press  of  crowded  cars  the  conductor 
would  not  detect  the  imposition  even  if  there  were  slight  indications 
which,  if  carefully  observed,  might  expose  it.  And  there  can  be  no 
reasonable  doubt  that  this  was  what  happened.  There  were  a  few, 
one  or  two  in  a  hundred,  of  the  passengers  who  likewise  had  special 
tickets,  but  of  another  appearance  than  those  of  the  employes.  But  it 
is  said  that  the  fraud  was  contrived  by  Brooks,  and  that  the  plaintiffs 
were  innocent  of  it.  If  this  be  so,  it  brought  the  plaintiffs  into  no 
nearer  relation  to  the  company  than  if  Brooks  had  made  counterfeit 
tickets  and  handed  them  to  the  plaintiffs.  The  result  of  the  whole  mat- 
ter is  that  the  company  never  came  into  any  contract  relations,  ex- 
press or  implied,  to  carry  the  plaintiffs,  and  that,  not  having  taken  any 
measures  to  ascertain  from  the  contract  what  conditions  it  contained, 
they  were  not  protected  by  the  tickets  in  the  character  of  passengers, 
and  had  no  right  as  against  the  company  arising  from  the  possession 
of  them.  Brooks  was  an  "intermediary"  in  the  procuration  of  the 
tickets.- 

It  is  said,  and  it  appears  to  have  been  the  view  taken  by  the  learned 
judge  at  the  circuit,  that  he  was  not  the  agent  of  the  plaintiffs,  and  it 
might  be  said  that  their  adoption  of  his  act  was  not  a  ratification  of 
the  means  by  which  the  tickets  were  obtained,  because  there  was  no 
information  had  by  the  plaintiffs  of  the  fraudulent  scheme  concocted 
for  their  benefit.  Jensen  testified  that  he  had  the  money  and  was  in- 
tending to  buy  tickets  for  himself  and  wife,  and  that  Brooks  said  "he 
would  attend  to  that,  or  that  he  had  attended  to  it,'*  the  witness  was 
not  certain  which.  In  whose  behalf  was  Brooks  acting?  How  did 
Jensen  understand  it?  It  is  clear  from  his  testimony  that  he  intended 
to  pay  for  the  tickets,  and  that  he  did  not  understand  that  Brooks  had 
procured  them  on  his  own  account  and  therewith  make  a  present  to 
the  Jensens.  The  company  did  not  sell  or  issue  these  tickets  to  Jensen. 
It  issued  them  to  Brooks.  The  jury  found  that  Jensen  did  not  in 
fact  know  what  the  tickets  contained.  His  use  of  them  therefore 
would  not  of  itself  amount  to  a  ratification  of  Brooks'  fraudulent 
scheme.  But  Jensen  now  sets  up  those  tickets  as  efficient  to  make  him 
a  passenger  and  justify  him  in  being  on  the  train  as  such.  Can  he  do 
this  without  adopting  the  means  bv  which  the  tickets  were  procured 
and  came  to  him?  We  greatly  doubt  the  conclusion  that  Jensen  is  not 
chargeable  with  the  action  and  knowledge  of  Brooks.  In  the  case  of 
Boenng  v.  Railroad  Co.,  supra,  where  the  husband  procured  the  tickets 
and  the  plaintiff  had  not  seen  them,  the  court  held  that  she  was  not 
excused  from  an  examination  of  the  ticket  by  the  fact  that  she  obtained 


Digitized  by  V:iOOQIC 


HTGIENIO  CHEMICAL  CO.  Y.  FBOVIDENT  CHEMICAL  WORKS.         625 

it  through  an  "intermediary."  But  we  rest  our  decision  upon  the  other 
ground,  that  the  plaintiffs  were  bound  to  inform  themselves  of  the 
contents  of  their  tickets,  and  that  they  cannot  be  absolved  from  the 
consequences  upon  the  plea  that  their  failure  to  discharge  this  obliga- 
tion was  owing  either  to  ignorance,  heedlessness,  or  indifference ;  and 
that,  upon  the  fact  specially  found  and  the  undisputed  facts  shown  by 
the  testimony,  the  plaintiffs  were  not  entitled  to  recover. 

The  judgments  must  be  reversed,  with  instruction  to  enter  judg- 
ments for  the  defendant  in  the  several  cases  notwithstanding  the  gen- 
eral verdicts. 


HTGIENIO  CHEMICAL  CO.  v.  PKOVIDBNT  CHEMICAL  WORKa 

(Clrcnit  Caurt  of  Appeals,  Second  Circuit*    February  S,  1910.^ 

No.  142. 

1.  iNDElfNITT     ({     1*>— <k>NTRA018     (S     206*)-- OONBTBUOTIOlf— AOBEEMKNT     TO 

Shabb  in  Cost  and  Expense  of  Defending  Suit—^Cost." 

An  agreement  between  two  parties,  each  threatened  with  suit  for  In- 
fringement lOf  a  patent,  that  they  would  Join  in  the  defense  of  any  suit  or 
suits  brought  against  them  for  such  infringement,  **the  cost  and  Expense 
of  such  defenses  to  be  equally  borne  by  the  parties  hereto,"  was  not  a 
contract  of  indemnity,  and  did  not  entitle  one. party,  against  whom  suit 
was  brought  and  which  made  an  unsuccessful  defense,  to  recoyer  from 
the  other  one-half  the  amount  of  the  costs  which  were  taxed  against  it 
in  faVor  of  the  complainant  as  a  part  of  the  Judgment  recovered;  the 
word  "cost,"  as  used  in  the  agreement,  having  a  different  meaning  from 
"costs,"  and  the  costs  so  taxed  being  no  part  of  the  "cost  and  expense"  of 
the  defense. 

[Ed.  Note. — For  other  cases,  see  Indemnity,  Cent.  Dig.  |  1;  Dec.  Dig. 
{  1  ;•  Contracts,  Cent  Dig.  §  843 ;   Dec.  Dig.  §  206.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1631,  1632.] 

2.  Contracts  (8  206*)— Constbuction— Aobeehent  to  Shabb  in  Expense  of 

Defendino  Patent  Suit. 

Two  parties,  each  charged  with  infringement  of  a  patent,  being  de- 
sirous of  co-operating  in  testing  its  validity,  entered  into  an  agreement 
to  share  equally  the  cose  and  expense  of  defending  any  suit  brought 
against  either.  Suit  was  brought  against  one,  and  both  contributed  to  the 
defense ;  the  result  being  that  the  patent  was  adjudged  valid.  Held,  that 
the  purpose  of  the  contract  had  been  fulfilled,  and  that  the  defendant  in 
that  suit  could  not  be  held  liable  for  one-half  the  cost  of  defending  a  sub- 
sequent suit  against  the  other;  the  only  question  open  to  litigation  being 
that  of  infringement 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {  843 ;  l>ec.  Dig. 
t  206.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Actiorf  by  the  Provident  Chemical  Works  against  the  Hygienic 
Chemical  Company.  Judgment  for  plaintiff  (170  Fed.  623),  and  de- 
fendant brings  error.     Reversed  in  part 

In  the  following  statement  and  opinion  the  parties  are  designated  as  in  the 
Circuit  Court  The  plaintiff  and  the  defendant  are  both  corporations  engaged 
in  the  drug  and  chemical  trade.    The  Rumford  Chemical  Works  is  a  corpora- 

•For  other  eaa«s  m«  Mine  topic  A  5  nvmbbx  In  Doo.  4  Am.  Digi.  1M7  to  dmt«,  4  Rep'r  Ib<1«ms 
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tlon  carrying  on  a  similar  business  and  claiming  to  own  a  certain  patent, 
known  as  the  "Catlin  patent,"  for  manufacturing  granular  phosphate.  Prior 
to  May  17,  1900,  said  Rumford  Chemical  Works  claimed  that  the  plaintiff  and 
the  defendant  were  infringing  said  patent  and  threatened  suits  against  them 
and  their  customers.  The  plaintiff  and  the  defendant,  upon  the  advice  of 
counsel,  decided  to  test  the  validity  of  said  patent,  and  for  that  purpose  oh 
said  May  17,  1900,  entered  into  the  written  agreement  which  is  printed  in  full 
in  the  footnote,i  but  the  especially  relevant  clause  of  which  reads  as  follows: 
"The  cost  and  expense  of  such  defenses  to  be  equally  borne  by  the  parties 
hereto." 

About  June  15,  1900,  a  suit  for  the  infringement  of  said  patent  was  brought 
by  said  Rumford  Chemical  Works  against  the  present  plaintiff,  and  it  was 
defended  by  the  attorneys  appointed  in  pursuance  of  said  agreement.  Such 
suit  was  tried  in  the  Circuit  Court  for  the  Southern  District  of  New  York 
(Rumford  Chemical  Cb.  v.  New  York  Baking  Powder  Co.  et  al.,  125  Fed.  231), 
and  was  appealed  from  a  decision  therein  dismissing  the  bill  to  this  court, 
which  reversed  the  decision  of  the  Circuit  Court  and  sustained  the  validity  of 
said  patent  (134  Fed.  385,  67  C.  C.  A.  367).  An  aK)lication  was  made  to  the 
Supreme  Court  of  the  United  States  for  a  writ  of  certiorari  to  review  the  de- 
cision of  this  court,  and  such  application  was  denied  (193  U.  S.  635,  25  Sup. 
CJt.  792,  49  li.  Ed.  354).  All  the  expenses  connected  with  said  suit  have  been 
paid  by  the  parties  to  said  agreement  as  therein  provided,  except  as  follows: 
The  defendant  has  failed  to  pay  its  share  of  $312.90  for  attorney's  fees  in  the 
matter  of  retaxation  of  costs,  and  it  Is  conceded  that  the  judgment  to  the  ex- 
tent that  it  includes  one-half  of  said  sum,  viz.,  $156.45,  is  covrect;  also,  as- 
suming that  the  costs  taxed  and  awarded  In  said  suit  are  a  part  of  the  "cose 
and  expense"  of  the  defense  thereof,  the  defendant  has  not  paid  its  propor- 
tion of  the  same.  These  taxable  costs  amount  to  $4,646.46,  and  the  plaintiff 
seeks  to  recover  In  this  action  one-half  the  amount  thereof,  viz..  $2,323.23, 
with  interest 

About  August  2,  1904,  and  subsequent  to  the  decision  of  this  court  in  the 
suit  against  the  present  plaintiff  sustaining  the  validity  of  said  patent,  said 
Rumford  Chemical  Works  brought  a  suit  against  the  present  defendant,  char- 
ging the  infrhigement  of  said  patent,  and  alleging  that  the  defendant,  by  par- 
ticipating In  the  defense  of  said  first  suit,  became  bound  by  the  decision  there- 
in. tJpon  the  evidence  presented  the  Circuit  Court  dismissed  the  bill ;  but 
upon  appeal  this  court  reversed  the  decree  of  the  arcult  Court,  held  that  the 
defendant  was  privy  to  said  first  suit  and  that  Infringement  was  established. 


»  Memorandum  of  agreement,  made  this  17th  day  of  May,  1900,  by  and  between  the 
Provident  Chemical  Works,  a  corporation,  of  St.  Louis,  Missouri,  and  the  Hygienic  Chem- 
ical Co.,  a  corporation  of  New  York,  Witnesseth: 

Whereas  the  Rumford  Chemical  Works  claims  to  be  the  owner  of  letters  patent  No. 
474,S11,  dated  May  17th,  1892,  and  further  claims  that  the  parties  hereto  and  their  respec- 
tive customers  and  consumers  are  infringing  said  letters  patent;    and. 

Whereas,  the  parties  hereto  are  desirous  of  joining  and  co-operating  for  their  mutual 
interests  and  protection  herein: 

Now,  therefore.  It  is  agreed  between  them  as  follows: 

First.  That  any  and  all  suits  brought  by  said  Rumford  Chemical  Works,  its  successors 
or  assigns,  under  the  said  letters  patent  against  the  parties  hereto,  or  any  of  their  said 
customers  and  consumers,  shall  be  fully  and  faithfully  defended,  as  follows:  If  brought 
against  any  person  or  persons,  firms  or  corporations,  resident  west  of  the  Mississippi  riv- 
er or  in  the  states  of  Wisconsin,  Illinois,  Mississippi,  and  Tennessee,  the  same  shall  be 
defended  under  the  supervision  of  the  said  Provident  Chemical  Works  through  attorneys 
appointed  by  It:  and  if  brought  against  a  resident  of  any  other  of  the  United  States  the 
same  shall  be  defended  under  the  supervision  of  said  Hygienic  Chemical  Company  through 
attorneys  appointed  by  it;  the  cost  and  expense  of  such  defenses  to  be  equally  borne  by 
the  parties  hereto. 

Second.  It  Is  further  distinctly  understood  and  agreed  that  no  settlement  or  jigreement 
of  any  kind  shall  be  entered  into  by  either  of  the  parties  hereto  with  said  Rumford 
Chemical  Works,  Its  successors  or  assigns  in  relation  to  such  suits  or  said  letters  patent 
without  the  consent  of  the  other  party  hereto  in  writing  first  obtained  thereto. 

Third.  It  Is  further  agreed  that  the  parties  hereto  shall  give  to  each  other  immediate 
notice  of  any  actions  brought,  or  of  any  expense  incurred  from  time  to  time. 

In  witness  whereof,  the  parties  have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  mentioned.  Provident  Chemical  Works, 

F.  B.  Udell,  Pres't.  [Seal.] 

Hygienic  Chemical  Co., 

J.  B.  Heller,  Prea't  [Seal.] 

In  presence  of  Felix  Jelleniz. 
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and  directed  a  decree  for  the  plaintiff.  159  Fted.  436,  86  C.  C.  A.  416.  On  writ 
of  certiorari,  however,  the  Supreme  Court  of  the  United  States  held  that  the 
evidence  presented  was  insufficient  to  show  that  the  defendant  was  privy  to 
said  first  suit,  and,  consequently,  that  the  only  evidence  showing  infringement 
—A  deposition  In  the  first  suit— was  inadmissible.  Therefore  the  Supreme 
Court  reversed  the  decree  of  this  court  215  U.  S.  156,  30  Sup.  Ct  45,  54  L. 
Ed.  — . 

After  the  decision  of  this  court  in  the  first-mentioned  suit,  the  plaintiff 
herein  notified  the  defendant  that  it  would  not  be  liable  for  any  further  costs 
or  expenses  connected  with  litigation  between  the  Rumford  Chemical  Works 
and  the  defendant,  upon  the  ground  that  the  validity  of  said  patent  had  been 
adjudged  and  that  the  defendant  was  bound  by  the  decision.  The  defendant, 
however,  denied  that  the  plaintiff  had  any  right  to  give  such  notice,  and  in- 
sisted that  It  would  hold  the  plaintiff  to  said  agreement  of  May  17,  1900.  The 
defendant  expended  $2,065.83  for  attorney's  fees  and  disbursements  in  the  de- 
fense of  said  second  suit  subseguently  to  the  entry  of  the  final  decision  of  this 
court  sustaining  the  validity  of  said  patent,  and  In  its  counterclaim  in  this 
action  seeks  to  recover  from  the  plaintiff  one-half  the  amount  thereof,  viz., 
$1,032.91.  This  action  was  tried  upon  an  agreed  statement  of  facts  by  the 
Circuit  Court,  which  rendered  a  judgment  for  the  plaintiff  for  the  full  amount 
of  its  deoiand,  but  dismissed  the  defendant's  counterclaim  upon  the  merits. 

Jellenik  &  Stern  (Nathan  D.  Stem,  of  counsel),  for  plaintiff  in 
error. 

Gardenhire  &  Jetmore  (A.  P.  Jetmore,  of  counsel),  for  defendant 
in  error. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
first  question  in  this  case  is  whether  the  obligation  of  the  defendant, 
under  its  agreement  to  defend  suits  and  to  bear  equally  with  the  plain- 
tiff "the  cost  and  expense  of  such  defenses,"  required  it  to  pay  one- 
half  the  costs  which  the  decree  adjudged  that  the  Rumford  Chemical 
Works  should  recover  from  the  plaintiff.  If  the  agreement  relates 
only  to  the  cost  and  expense  actually  incurred  in  the  conduct  of  the 
defense  to  the  suit,  it  manifestly  does  not  include  these  taxable  costs. 
On  the  other  hand,  if  the  agreement  amounts  to  an  indemnity  con- 
tract, it  may  embrace  them. 

We  are  unable  to  construe  the  agreement  as  one  of  indemnity. 
Suits  were  threatened  against  both  the  parties.  If  they  had  not  defend- 
ed jointly,  they  would  have  been  obliged  to  defend  separately  or  else  de- 
fault. They  were  "desirous  of  joining  and  co-operating  for  their  mu- 
tual interest  and  protection."  They  undoubtedly  believed  that  by  aiding 
each  other  the  suits  could  be  more  economically  and  successfully  de- 
fended. They  entered  into  a  defensive  alliance.  But  they  were  not 
voluntarily  undertaking  a  joint  venture.  Considering  the  agreement 
as  a  whole,  we  see  nothing  in  it  to  indicate  an  intention  to  assume 
each  other's  burdens — ^to  pay  jointly  a  decree  for  damages,  profits, 
and  costs,  or  any  item  thereof,  which  might  result  from  an  unsuccess- 
ful defense. 

Nor  is  the  clause  in  question,  taken  by  itself,  one  of  indemnity. 
It  strains  the  words  "cost  and  expense  of  such  defenses"  to  hold  that 
they  embrace  a  judgment  for  costs  rendered  after  the  defenses  have 
been  concluded.  The  amount  of  the  judgment  rendered  in  an  action 
is  hardly  a  part  of  the  expense  of  defending  such  action.    The  words 
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"cost"  and  "costs"  do  not  always  mean  the  same  thing.  The  word 
"cost"  and  the  phrase  "taxable  costs"  generally  have  quite  diflferent 
meanings.  "Cost"  may  be  considered  as  S)monymous  with  "expense." 
"Taxable  costs"  are  allowances  made  to  the  successful  party  to  reim- 
burse him  for  his  disbursements  made  in  prosecuting  or  defending  a 
suit.  But  to  the  unsuccessful  party  they  are  of  the  same  nature  as 
the  damages  awarded  against  him.  He  pays  them  because  they  are  an 
incident  to  the  judgment,  not  because  they  are  any  part  of  the  ex- 
penses of  his  own  defense^ 

But  it  is  urged  that  the  taxed  costs  should  in  this  case  be  treated 
as  a  part  of  the  expense  of  the  defense,  for  the  reason  that,  if  there 
had  been  no  defense,  there  would  have  been  no  costs.  This  reason 
is  not  entirely  true.  Some  costs  would  have  been  taxed  against  the 
defendant,  had  no  defense  been  interposed.  And,  if  true,  it  cannot 
be  regarded  as  a  good  reason.  There  is  no  ground  for  assuming  that, 
in  the  absence  of  any  agreement  with  the  defendant  the  plaintiff  would 
have  permitted  the  Rumford  Chemical  Works  to  take  a  decree  pro 
confesso  against  it.  It  cannot  be  said  that  suits  would  not  have  been 
separately  defended  if  the  agreement  for  mutual  assistance  had  not 
been  entered  into. 

For  these  reasons,  we  think  that  the  trial  court  erred  in  rendering 
judgment  for  the  plaintiff  to  recover  one-half  of  the  decree  for  costs. 

The  next  inquiry  relates  to  the  defendant's  counterclaim.  The  evi- 
dent object  of  the  agreement  was  that  the  parties  should  unite  in  the 
defense  of  suits,  so  as  to  test  the  validity  of  the  patent.  When  the 
test  suit  had  been  decided  by  this  court,  and  certiorari  had  been  denied 
by  the  Supreme  Court,  we  think  that  the  contract  did  not  contemplate 
new  and  further  litigation.  Its  purpose  had  been  fulfilled.  There 
was  no  reason  why  the  plaintiff  should  have  borne  any  part  of  the  sub- 
sequent expense  in  the  second  suit  of  trying  the  question  whether  the 
defendant  had  made  or  sold  the  infringing  article. 

But  the  defendant  apparently  contends  that  the  recent  decision  of 
the  Supreme  Court  of  the  United  States  in  the  second  suit  affords 
ground  for  the  claim  that  the  defendant  was  not  bound  by  the  deci- 
sion of  this  court  in  the  test  suit,  and  could  try  the  question  of  the 
validity  of  the  patept  on  its  own  account.  We  do  not  so  interpret 
that  decision.  It  was  wholly  based  upon  the  insufficiency  of  the  evi- ' 
dence  actually  offered  to  show  privity,  and  the  Supreme  Court  inti- 
mated that,  had  the  testimony  m  this  case  been  present,  its  conclu- 
sion would  have  been  different.  And  in  view  of  the  terms  of  the 
agreement  in  question,  it  is  impossible  to  see  why  the  defendant  was 
not  bound  by  the  decree  in  the  test  case.  It  participated  in,  con- 
tributed to  the  expenses  of,  and  had  full  right  of  control  over,  such 
litigation.  The  decision  of  the  Circuit  Court  in  dismissing  the  counter- 
claim was  right. 

The  judgment  of  the  Circuit  Court  in  favor  of  the  plaintiff  is  modi- 
fied, by  reducing  it  to  $156.45,  with  interest  from  February  1,  1905, 
and  costs,  and,  as  so  modified,  is  affirmed,  without  costs  in  this  court. 
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BIG  BRUSHY  COAL  ft  COKE  OO.  T.  WILLIAMS. 

(Carcait  Court  of  Appeals,  Sixth  C^cnit    January  2i,  191(0. 

No.  1,972. 

1.  Tbial  (J  420*)— Motion  to  Dibeot  Vbbdict— E?xception--Waiveb. 

An  exception  to  the  denial  of  defendant's  motion  to  direct  a  verdict  In 
its  favor  at  the  close  of  plaintiff's  evidence  was  waived  by  defendant's  In- 
troduction of  evidence  in  its  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig,  ^  983;  Dec.  Dig.  I 
420.*] 

2L  TBIAL  (I  Id9*>--«M0TI0N  TO  DlUBOT  YKBOIOT— WnGHT  OF  BVIDENCB. 

It  is  not  the  province  of  a  court  to  weigh  the  evidence,  when  considering 
a  motion  to  direct  a  verdict  at  the  close  of  all  the  testimony ;  and  that  mo- 
tion must  be  overruled  when  the  testimony  offered  by  plaintiff,  if  believed, 
supports  the  petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  H  332,  333,  33^-^41; 
Dec.  Dig.  I  139.*] 
8.  Mabteb  and  Sxbvant  (§  286*)— Injubikb  to  Sbbvant— Mihbs— Nxoliobncb. 

In  an  action  for  injuries  to  a  miner  by  the  fall  of  material  from  the  roof » 
evidence  held  to  require  submission  to  the  jury  of  defendant's  negligence 
in  permitting  plaintiff  to  work  in  the  room  with  knowledge  that  the  roof 
was  dangerous. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i  1026; 
Dec.  Dig.  §  286.*] 

4.  NBW  TBIAL  (§  157*)— BVIDENOE— WjaoHT. 

It  ffl  the  duty  of  a  trial  judge,  in  considering  a  motion  for  a  new  trial, 
to  weigh  the  evidence.  . 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Dec.  Dig.  S  157.*] 
&  Appeal  and  Bbbob  (§  977*)— Motion  fob  Nbw  Tbial—Revibw. 

The  action  of  a  trial  court  on  a  motion  for  a 'new  trial  is  a  matter  of 
discretion,  and  not  reviewable. 

[Ed.  Note.— FOr  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  3860< 
3866;  Dea  Dig.  §977.*] 
6b  Appeal  and  Ebbob  (|  263*)— Review— iNSTBuonoNS—NEOEseiTT  or  Excep- 
tions. 

Where  no  exception  was  taken  to  the  charge,  and  a  special  instruction 
was  given  at  defendant's  request,  the  Instructions  cannot  be  reviewed  on 
defendant's  writ  of  error. 

[Ed,  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §|  1516- 
1532;  Dec  Dig.  i  263.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

Action  by  William  Williams  against  the  Big  Brushy  Coal  &  Coke 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  suit  was  brought  in  the  circuit  court  of  Morgan  county,  Tenn.,  and  sub- 
sequently removed  to  the  court  below  on  the  ground  of  diversity  of  citizenship. 
Williams  commenced  the  action  to  recover  $10,000,  and  alleged  in  the  declara- 
tion that  the  coal  company  owned  and  was  operating  a  coal  mine  in  Morgan 
county,  with  a  tram  road  running  into  the  mine;  that  the  company  employed 
him  as  a  miner ;  that  his  duty  was  to  dig  and  load  coal  into  cars,  and  for  that 
purpose  to  occupy  and  take  care  of  his  room ;  that  while  working  in  the  mine 
he  was  permanently  injured  by  the  falling  of  rock  and  slate.  Various  acts  of 
negligence  are  alleged  against  the  company,  which  may  be  summarised  thus: 

•For  otlier  cmm  m«  lame  topic  A  S  mtjhbsb  1b  Doc.  ft  Am.  Digi.  1907  to  daU,  4  Rop'r  ladoxco 
176  F.— 84 
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Failure  of  the  company  to  give  Williams  a  safe  place  In  which  to  work,  or  to 
furnish  him  with  sufficient  timbers  to  prop,  or  itself  duly  to  prop,  or  to  inspect, 
or  to  give  instructions,  or  to  warn  him  of  the  peculiarly  dangerous  character 
of  his  work,  owing  to  the  presence  of  "many  horse  backs,  bell  splits,  and  hill 
seams"  in  his  room,  including  its  roof,  of  all  of  which  Williams  was  Ignorant 
and  the  company  had  knowledge.    The  company's  plea  was  one  of  not  guilty. 

The  trial  took  place  before  the  court  and  a  Jury,  and  resulted  in  a  verdict 
in  favor  of  Williams  for  $7,000.  Two  motions  were  made  by  the  company  to 
direct  a  verdict  in  its  fawr,  one  at  the  dose  of  Williams*  evidence,  and  the 
other  at  the  close  of  all  the  evidence.  Both  were  overruled.  Certain  testi- 
mony was  received- against  exception  of  the  company,  which  will  be  noticed  in 
the  opinion.  Motion  for  new  trial  was  overruled,  and  judgment  entered.  The 
case  is  pending  here  on  proceedings  in  error. 

R.  B.  Cassell,  for  plaintiff  in  error. 

Forest  W.  Andrews,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  WARRINGTON,  Circuit 
Judges. 

WARRINGTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  errors  assigned  are  for  the  most  part  involved  in  the  issues  of 
fact,  which  were  stated!  and  submitted  by  the  court  in  its  charge  to 
the  jury,  and  are  answered  by  the  verdict  and  judgment.  No  excep- 
tion was  taken  to  the  charge.  The  chief  complaint  is  that  there  was 
no  evidence  upon  which  to  found  the  verdict  or  judgment.  It  is  stated 
in  the  charge: 

•*The  controversy  seems  to  be  as  to  whether  the  rock  that  fell  upon  the 
miner  was  exposed  by  the  plaintiff  digging  and  removing  the  coal  under  it,  and 
which  supported  the  rock,  or  whether  the  rock  had  been  exposed  by  those 
who  had  mined  in  this  same  room  prior  to  the  plaintiff's  operations  there." 

There  is  no  conflict  of  evidence  concerning  the  identity  of  the  room 
of  the  mine  in  which  Williams  was  working  at  the  time  of  his  injury, 
or  the  fact  that  the  rock  fell  from  the  roof  of  the  room.  There  is 
conflict  touching  the  exact  portion  of  the  roof  from  which  the  rock 
fell ;  some  of  the  witnesses  stating  that  it  broke  at  the  face  of  the  coal, 
and  some  that  it  broke  six  or  eight  inches  away  from  the  face,  and 
nearly  all  saying  that  it  extended  thence  three  to  four  feet.  At  the 
time  the  rock  fell,  Williams  was  either  stepping  into  or  walking  to- 
ward the  end  of  the  track  on  which  cars  for  transporting  coal  in  the 
mine  were  operated,  and  must  have  been  struck  by  the  outer  portion 
of  the  rock.  It  is  reasonably  clear  that  the  coal  formerly  sustaining 
the  rock  had  been  removed,  and  the  rock  exposed,  before  Williams 
b^gan  to  work  in  the  room.  There  is  conflict,  however,  as  to  whether 
he  caused  the  rock  to  fall  by  certain  work  he  was  doing  in  the  face  of 
the  coal,  partially  within  lines  corresponding  to  the  width  of  the  falling 
rock  and  below  the  roof  of  the  room.  The  conflict  involves  both  the 
nature  and  extent  of  this  work.  It  was  stated  that  he  prepared  a  place 
for  a  shot  and  that  he  fired  it ;  but  both  Williams  and  his  son,  who 
was  working  with  him,  denied  that  any  shot  was  fired.  It  is  sufficient 
to  say,  without  going  into  details,  that  testimony  was  given  on  both 
sides  of  the  question. 

Several  other  issues  of  fact  grew  out  of  the  controversy  just  com- 
mented on.  One  was  whether  Williams  had  been  given  his  choice  of 
any  one  of  three  rooms  in  which  to  mine  coal,  and  had  promised  to  re- 
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port  his  sdection,  and  that  he  had  selected  room  1^8  without  giving 
notice.  But  the  testimony  on  this  point  resuhed  in  an  assertion  of  the 
company's  mine  foreman  and  a  denial  of  Williams.  Still  another  issue 
of  fact  arose  out  of  a  claim  of  the  company  that  the  room  was  unsafe 
and  that  Williams  was  employed  to  make  it  safe.  This  kind  of  service 
was  called  "company  work,"  and  was  paid  for  by  the  day,  while  mining 
coal  was  paid  for  by  the  ton  mined.  The  company's  assistant  foreman 
testified  that,  about  two  days  before  Williams  began  work  in  room  28, 
he  told  Williams  that  the  room  was  in  bad  shape,  and  that  some  slate 
in  it  would  have  to  be  taken  down  before  the  room  would  be  safe  to 
work  in.  (In  the  testimony,  and  in  the  charge,  the  material  in  the 
roof  of  the  room  was  sometimes  called  rock,  and  at  other  times  slate.) 
This  foreman  further  testified  in  substance  that  he  told  Williams  to 
remove  the  slate  and  fix  the  place  for  work,  and  that  Williams  said 
he  would.    But  Williams  contradicted  this  testimony. 

Further  issues  of  fact  were  made  concerning  alleged  failure  o^  the 
company  to  cause  the  room  to  be  inspected  and  put  in  a  safe  con- 
dition, and  also  failure  of  Williams  himself  to  inspect  it  and  acquaint 
himself  with  its  condition.  It  was  quite  consistent  for  the  company  to 
claim  that  it  had  the  room  inspected,  and  so  learned  of  its  condition ; 
-for,  as  just  shown,  it  claimed  to  have  engaged  Williams  to  make  it 
safe.  But  it  is  not  easy  to  reconcile  the  two  positions  taken  by  the 
company:  First,  that  Williams  was  given  the  choice  of  three  rooms, 
including  room  28,  in  which  to  mine  coal;  and,  next,  that  Williams 
was  employed  to  put  that  room  in  safe  condition  for  mining  coal. 
To  take  the  first  position  was  to  say  that  the  company  did  not  know 
that  the  room  was  in  a  dangerous  condition ;  to  take  the  second  was 
to  assert  that  it  did. 

But,  apart  from  this  seeming  inconsistency,  Williams  testified  that 
no  officer  of  the  company  inspected  the  room  while  he  was  working 
in  it.  The  mine  foreman,  who  said  that  he  gave  Williams  the  choice 
of  the  three  rooms,  and  his  assistant,  who  stated  that  he  had  employed 
Williams  to  make  the  room  safe,  testified  that  some  days  before  Wil- 
liams began  to  work  in  the  room  they  each  discovered  loose  top  in  it. 
One  man,  however,  who  worked  in  the  room  shortly  before  Williams 
worked  there,  testified  that  the  assistant  had  told  him  there  was  no 
danger  in  the  room,  and  accused  him  of  being  afraid  of  it.  Williams 
testified  that,  when  he  began  his  work  in  the  room,  he  tested  the  top 
with  a  pick,  and  called  for  props,  and  placed  them  where  he  thought 
necessary  for. his  protection.  He  also  testified,  in  substance,  that  he 
had  never  been  in  the  room  before  and  had  been  given  no  warning ; 
also  that  there  was  nothing  to  put  him  on  his  guard,  further  than  he 
discovered  and  attempted  to  provide  against.  This  is  sufficient  to 
show  that  there  was  also  conflict  in  the  testimony  touching  the  last- 
mentioned  issues  of  fact. 

But  in  considering  the  foregoing  issues  of  fact,  and  the  conflict  of 
testimony  concerning  them,  we  must  not  lose  sight  of  the  question: 
What  was  Williams*  real  employment?  He  testified  in  effect  that  he 
was  employed  to  mine  coal  in  this  room ;  the  mine  foreman  telling  him 
to  work  in  the  room  in  question,  and  the  assistant  pointing  it  6ut.  The 
testimony  is  reasonably  clear  that  Williams  did  in  fact  mine  coal  in 
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that  room  for  at  least  three  days  before  his  injury,  and  that  he  was 
paid  for  the  work  by  the  ton.  It  is  true  that,  for  purposes  of  his  own 
mining,  he  did  such  propping  as  is  usual  in  a  place  of  ordinary  safety ; 
but  he  was  not  in  fact  occupied  in  what  was  known  as  "company  work" 
for  making  a  dangerous  place  safe.  Could  the  company  close  its  eyes 
to  what  its  employe  was  thus  in  truth  doing?  Can  the  company  justly 
complain  against  a  finding  that  it  was  not  in  the  exercise  of  ordinary 
care  in  thus  engaging  and  permitting  a  person  to  mine  coal,  where  its 
mine  foreman  and  his  assistant  testified  that  at  that  very  time  they 
knew  there  was  loose  top  in  the  room  ?  If  the  company's  testimony  is 
to  be  believed,  it  should  not  have  tolerated  mining  in  this  room  until 
it  was  made  safe.  If  Williams'  testimony  is  to  be  believed,  the  danger 
claimed  to  have  been  known  by  the  company's  officers  was  not  apparent 
to  the  average  miner.  But  it  is  not  necessary  to  pursue  the  subject  fur- 
ther. 

Turning,  now,  to  the  assignments  of  error,  we  think  they  must  be 
overruled.  The  company  waived  the  exception  taken  to  the  overuling 
of  its  motion  to  direct  a  verdict  in  its  favor  at  the  close  of  the  evidence 
offered  by  plaintiff.  Leonard  Martin  Construction  Co.  v.  Highbarger 
(decided  by  this  court  November  2,  1909)  175  Fed.  340,  342.  It  was 
not  the  province  of  the  court  below  to  weigh  the  evidence,  when  consid- 
ering the  motion  to  direct  at  the  close  of  all  the  testimony.  The  motion 
must  be  overruled,  where  the  testimony  presented  by  the  plaintiff,  if 
believed  by  the  jury,  will  support  the  petition.  Mt.  Adams  &  E.  P. 
Inclined  Ry.  Co.  v.  Lowery,  74  Fed.  463,  477,  20  C.  C.  A.  596 ;  Cen- 
tral Union  Depot  &  Ry.  Co.  v.  Mansfield,  169  Fed.  614,  95  C.  C.  A, 
142;  Norfolk  &  W.  Ry.  Co.  v.  Hazelrigg,  170  Fed.  551,  95  C.  C.  A. 
637 ;  L.  S.  &  M.  S.  Ry.  Co.  v.  J.  Eder,  Jr.  (decided  December  7,  1909) 
174  Fed.  944;  Noble  v.  C.  Crane  &  Co.,  169  Fed.  55,  94  C.  C.  A.  423; 
Van  Stone  v.  Stilwell  &  Bierce  Mfg.  Co.,  142  U.  S.  128,  135,  12  Sup. 
Ct.  181,  35  L.  Ed.  961.  In  our  opinion  there  was  such  testimony.  The 
weight  of  evidence  and  the  extent  and  effect  of  contradiction  present 
questions  for  the  jury.  Crumpton  v.  United  States,  138  U.  S.  361,  363, 
11  Sup.  Ct.  355,  34  L.  Ed.  958. 

When,  however,  the  trial  judge  came  to  consider  the  motion  for  a 
new  trial,  he  was  required  to  weigh  the  evidence.  It  was  said  by  this 
court  in  regard  to  the  duty  of  the  trial  judge  in  passing  upon  a  mo- 
tion for  a  new  trial,  the  present  Mr.  Justice  Lurton  announcing  the 
opinion,  in  Mt.  Adams  &  E.  P.  Inclined  Ry.  Co.  v.  Lowery,  supra  (74 
Fed.  477,  20  C.  C.  A.  609) : 

**In  passing  upon  such  motions  he  is  necessarily  required  to  weigh  the  evi- 
dence, that  he  may  determine  whether  the  verdict  was  one  which  might  reason- 
ably have  been  reached." 

In  the  opinion  of  the  court  below  overruling  the  motion  for  a  new 
trial,  this  appears: 

*'I  have  gone  carefully  over  the  grounds  assigned  upon  which  the  defendant 
bases  its  motion  for  a  new  trial,  and  am  of  the  opinion  that  the  motion  must  be 
disallowed.  »  •  »  The  questions  of  the  negligence  of  the  defendant  and  of 
the  contributory  negligence  of  the  plaintiff  were  submitted  to  tiie  jury,  and 
they  found  for  the  plaintiff.    I  think  the  proof  warrants  this  finding  by  the 
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Jury.  As  to  the  question  as  to  the  amount  of  the  yerdict,  I  am  of  the  opinion 
that  it  was  reasonable,  in  view  of  the  seyere  Injuries  that  the  proof  discloses 
were  Inflicted  upon  the  plaintiff." 

The  case  therefore  falls  within  the  settled  general  rule  that  the 
granting  or  refusing  of  a  new  trial  is  a  matter  of  discretion,  and  not 
subject  to  review.  In  Louisville  &  N.  R.  Co.  v.  Summers,  125  Fed. 
719,  723,  60  C.  C  A.  487,  491,  Judge  Severens  said: 

'*It  has  been  often  said  hy  this  court  that  it  will  not  reyiew  the  action  of 
the  lower  court  in  its  disposition  of  a  motion  for  a  new  trial,  or  other  matters 
addressed  to  its  discretion." 

See,  also,  L.  S.  &  M.  S.  Ry.  Co.  v.  J.  Eder,  Jr.,  supra ;  Illinois  Cent. 
R.  Co.  v.  Coughlin,  146  Fed.  37,  76  C.  C.  A.  262;  Railway  Company 
v.  Heck,  102  U.  S.  120,  26  L.  Ed.  5fi;  Wilson  v.  Everett,  139  U.  S. 
616,  621,  11  Sup.  Ct.  664,  35  L.  Ed.  286 ;  Van  Stone  v.  Stilwell  & 
Bierce  Mfg.  Co.,  supra,  142  U.  S.  134,  12  Sup.  Ct.  181,  35  L.  Ed.  961. 

The  assignment  respecting  admission  of  testimony  in  regard  to  the 
duty  to  place  props  in  position  for  mining  purposes  does  not,  in  our 
view  of  the  testimony  relating  to  the  previous  exposure  of  the  rock 
and  the  apparent  knowledge  of  the  company  touching  the  condition  of 
the  roof  of  the  room,  present  any  question  of  prejudicial  error. 

We  have  not  found  it  necessary  to  consider  the  statute  of  Tennessee 
providing  for  the  regulation  and  inspection  of  mines.  We  do  not 
think  its  provisions  were  involved  or  applied,  at  least  in  any  prejudicial 
sense.  Nor  is  it  important  to  consider  the  decisions  cited  and  relied  on 
so  confidently  by  learned  counsel  for  the  coal  company.  We  think 
the  law  applicable  to  the  trial  of  the  cause  is  to  be  found  in  the  clear 
and  impartial  charge  of  the  learned  trial  court.  No  exception  was 
taken  to  it,  as  before  stated,  and  the  only  special  instruction  asked  by 
the  company  was  given.  The  law,  then,  as  stated  in  the  charge  and 
the  special  instruction,  is  not  now  open  to  review.  Railway  Company 
V.  Heck,  supra. 

The  judgment  must  be  affirmed,  with  costs. 


CALIFORNIA  NAVIGATION  &  IMPROVEMENT  00.  ▼.  UNION 
TRANSP.  OO.  et  al.t 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  21,  1910.) 

No.  1,769. 

1.  Collision  (§  123*) — Damages— Bubden  of  Proof. 

The  burdea  of  proof  to  establish  the  amount  of  damages  recoverable 
for  an  Injury  to  a  vessel  In  collision  rests  upon  the  party  demanding  com- 
pensation. 

[Ed.  Note. — For  other  cases,  see  Collision,  Cent  Dig.  Si  259-261:  Dec 
Dig.  (  123.*] 

2.  Collision  ((  124*)— Measure  of  Damages— Evidence. 

Where  a  vessel  sunk  in  a  river  by  collision  was  not  surveyed,  was  al- 
lowed to  remain  four  months  before  being  raised,  was  injured  by  rough 
and  unskillful  handling  in  raising,  and  allowed  to  stand  in  a  port  for  eight 
months  longer  full  of  water  and  without  care  or  protection,  whereby  she 

*For  oth«r  casat  m«  Mint  topic  A  S  kuubmr  In  Dec.  A  Am.  Digs.  1907  to  date,  Jb  Rep'r  Indexes 
t  Rehearing  denied  April  26,  1910. 
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was  further  seriously  damaged,  the  price  at  which  the  wreck  was  then 
sold  cannot  be  taken  to  indicate  her  value  after  collision;  but  the  only 
way  in  which  the  damai^es  caused  by  collision  can  be  even  approximately 
estimated  is  to  establish  her  value  before  collision  and  immediately  aft- 
erward before  being  raised,  which  must  be  shown  by  competent  evidence, 
and  subtract  one  from  the  other. 

TEd.  Note. — For  other  cases,  see  Ck>lli8lon,  Gent  Dig.  S  265;  Dec.  Dig. 
«  124.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  California. 

Petition  in  admiralty  by  the  California  Navigation  &  Improvement 
Company ;  the  Union  Transportation  Company  and  others,  claimants. 
From  the  decree,  petitioner  appeals.    Retained  for  further  proof. 

Charles  Page,  Edward  J.  McCutchen,  Samuel  Knight,  and  A.  L. 
Lfevinsky,  for  appellant. 

Nathan  H.  Frank  (Campbell,  Metson  &  Campbell,  of  counsel),  for 
appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HANFORD, 
District  Judge. 

HANFORD,  District  Judge.  The  litigation  in  this  case  is  to  de- 
termine the  rights  and  liabilities  of  the  respective  parties  consequential 
to  a  collision  between  the  Mary  Garratt  and  the  Dauntless,  two  stem 
Wheel  river  steamboats,  which  happened  on  the  San  Joaquin  river,  in 
the  month  of  August,  1901.  The  Mary  Garratt  rammed  the  Dauntless, 
cutting  a  large  hole  in  her  side,  admitting  a  flow  of  water  which  caused 
her  to  sink.  By  a  petition  filed  conformably  to  the  statutes  and  rule^, 
under  which  a  shipowner  may  avoid  liability  for  a  maritime  tort  in  ex- 
cess of  the  value  of  the  offending  vessel  and  her  pending  freight,  the 
owner  of  the  Mary  Garratt,  which  is  now  the  appellant  in  this  court, 
contested  its  liability  for  any  damages,  and  also  prayed  that  its  lia- 
bility, if  any,  be  limited  as  the  statute  prescribes.  The  owner  of  the 
Dauntless  appeared  and  answered  the  petition,  and,  after  a  trial  upon 
the  issues  joined,  the  District  Court  rendered  an  interlocutory  decree 
placing  the  blame  for  the  collision  upon  the  management  and  naviga- 
tion of  the  Mary  Garratt,  and  granting  the  petition  for  a  limitation  of 
liability.  Thereupon  the  case  was  referred  to  a  commissioner  to  ascer- 
tain and  report  the  amount  of  the  damages.  He  reported  the  amount 
of  damages  to  be  $35,834,  which  amount  exceeds  the  appraised  value 
of  the  Mary  Garratt  and  her  pending  freight.  That  award  was  con- 
firmed by  the  District  Court,  and  a  final  decree  was  entered  accordingly 
for  a  pro  rata  share  of  the  available  fund,  and  an  appeal  was  then 
taken  to  this  court.  The  appellant  does  not  now  dispute  the  correct- 
ness of  that  part  of  the  District  Court's  decision  which  fixed  the  re- 
sponsibility for  the  collision  upon  the  officers  and  crew  of  the  Mary 
Garratt,  and  the  appeal  brings  to  this  court  for  decision  only  the  re- 
maining question  as  to  the  amount  of  damages  which  the  owner  of  the 
Dauntless  is  lawfully  entitled  to  recover. 

The  general  principle  governing  courts  of  admiralty  in  asb^osing 
damages  recoverable  by  the  owner  of  an  injured  vessel  free  from  fault, 
in  a  suit  against  an  offending  vessel  or  her  owner,  has  been  clearly 

*For  other  caaea  aee  aame  topic  ft  9  kumbbb  In  Dec.  ft  Am.  Diga.  1907  to  date,  ft  Rep*r  IndezM 
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stated  by  this  court  in  an  opinion  written  by  Judge  Morrow,  in  the  case 
of  The  Rickmers,  142  Fed.  305,  73  C.  C.  A.  415,  as  follows : 

"'Restitutio  in  integrmn'  is  tbe  rule  of  damages  in  collision  cases,  and, 
where  repaiUs  are  practicable,  the  general  rule  followed  by  admiralty  courts  in 
such  cases  fs  that  the  damages  assessed  against  the  respondent  shall  be  suffi- 
cient to  restore  the  injured  vessel  to  the  condition  in  which  ehe  was  at  the 
time  the  collision  occurred.  The  Baltimore,  8  WaU.  877,  385,  19  L.  Ed.  463 : 
The  Atlas,  93  U.  S.  302,  307,  23  L.  Ed.  863.  If,  however,  the  Injuries  are  of 
such  a  character  that  they  cannot  be  repaired  at  reasonable  cost,  an  allowance 
may  be  made  for  actual  or  permanent  depreciation,  for  the  reason  that  an  at- 
tempt to  make  complete  repairs  would  Involve  an  expense  greatly  dispropor- 
tionate to  the  amount  of  such  depreciation.  Petty  v.  Merrill,  9  Blatchf.  449. 
Fed.  Cas.  No.  11,050.  But  this  allowance  in  a  collision  case  is  subject  to  the 
general  rule  that  damages  which  are  uncertain,  contingent,  or  speculative  can- 
not be  recovered,  and  under  this  rule  it  has  been  held  that  there  is  uncertainty 
when  the  nature  of  the  damage  cannot  be  determined.  It  follows  that,  to  re- 
cover damages  over  and  above  repairs  for  actual  cost  or  permanent  deprecia- 
tion, tbe  nature  of  such  damages  must  be  clearly  established,  and  not  be  left 
to  speculation  or  uncertainty." 

This  court  deems  the  rule  thus  stated  to  be  applicable  to  the  case  in 
hand,  and  will  endeavor  to  make  an  award  of  damages  as  nearly  as 
possible  commensurate  with  the  amount  of  the  loss  proved,  or  which 
may  be  proved.  In  this  connection  it  is  to  be  observed  that  the  onus 
probandi  rests  upon  the  party  demanding  compensation  to  prove  his 
loss  and  the  facts  necessary  to  be  ascertained  and  considered  by  the 
court  in  fixing  the  definite  sum  to  be  awarded.  From  the  evidence  it 
appears  that  the  owner  of  the  Dauntless  declined  to  accept  an  offer 
made  by  a  competent  contractor  to  raise  the  steamboat  promptly  and 
deliver  her  at  either  San  Francisco  or  Stockton  for  the  gross  sum  of 
$5,000,  and  instead  of  that,  by  intermittent  efforts,  under  the  direction 
of  several  superintendents,  successively,  without  efficient  apparatus  and 
power,  the  boat  was  raised  and  delivered  at  Stockton  four  months 
after  the  colHsion.  It  will  be  assumed  that  the  cost  of  salving  was 
$5,500,  although  the  evidence  as  to  the  amount  expended  is  secondary 
and  unsatisfactory.  Instead  of  proceeding  promptly  to  repair  the 
injured  vessel,  her  owner  waited  until  one  year  after  the  collision,  and 
then  sold  the  wreck  at  private  sale  for  $9,500.  She  was  then  in  a  di- 
lapidated condition,  she  was  waterlogged,  her  upper  decks  and  cabins 
were  gone,  her  hogchains  and  smokestack  were  gone,  and  her  hull 
was  bulged  up  in  the  middle.  In  his  testimony,  the  man  who  made  the 
purchase  said : 

*'Q.  She  had  been  repaired,  and  was  then  In  Stockton?  A.  No,  sir;  not  re- 
paired. She  had  been  floated  and  brought  to  StodLton.  Her  hull  was  full  of 
water  when  I  bought  her.    »    •    • 

"Mr.  Frank:  Q.  You  had  to  reset  the  machinery,  repair  it,  and  clean  it  up? 
A.  Yes,  sir;  we  had  to  lift  the  wheel  out.  In  fact,  the  wheel  was  mostly  all 
gone — the  buckets  gone.  We  had  the  wheel  hanging  on  a  crane  while  we  put 
the  boat  in  dock  to  try  and  get  her  straightened  up.  The  center  of  the  boat 
had  come  up  in  such  a  shape  was  one  reason  that  we  got  her  so  cheap.  In 
the  judgment  of  most  of  the  steamboat  men  I  talked  to,  we  would  never  be 
able  to  get  her  back  to  shape,  because  the  middle  of  her  had  come  up  In  the 
middle,  and  the  hogchains  were  all  gone." 

Mr.  Tucker,  a  witness  called  in  behalf  of  the  owner  of  the  Daunt- 
less, testified  that  after  being  floated  the  boat  was  pumped  dry,  and 
that  she  was  not  hogged  when  she  was  delivered  at  Stockton;   and 
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there  is  uncontradicted  evidence  proving  that  the  hull  was  weakened 
by  loosening  or  removing  the  hogchains  while  the  work  of  raising  the 
vessel  was  progressing.  Consideration  of  all  the  evidence  necessarily 
leads  to  the  conclusion  that  there  must  have  been  considerable  diminu- 
tion of  value  of  the  vessel  by  reason  of  deterioration  during  the  period 
of  eight  months  preceding  the  sale.  It  is  probably  impossible  now  to 
prove  with  proximate  accuracy  the  necessary  cost  of  restoring  the 
Dauntless  to  the  condition  which  she  was  in  previous  to  the  collision. 

It  is  usual,  when  a  vessel  has  been  injured  under  circumstances  giv- 
ing rise  to  claims  by  her  owner  for  damages  or  insurance,  to  have  a 
survey  for  the  purpose  of  ascertaining  the  extent  of  the  injuries  and 
estimating  the  cost  of  repairs ;  but  the  record  fails  to  show  that  there 
was  any  survey  in  this  case.  This  omission  is  the  more  regrettable 
by  reason  of  the  neglect  of  the  witnesses  who  might  have  qualified 
themselves  to  give  intelligent  testimony  as  to  facts  affecting  the  ques- 
tion of  damages  to  notice  or  remember  the  most  important  details  or 
to  ascertain  or  estimate  either  the  value  of  the  boat  in  her  wrecked  con- 
dition or  the  cost  of  repairs.  Mr.  Whitelaw  sent  a  representative  of 
his  wrecking  company  to  make  a  survey  for  the  purpose  of  estimating 
the  cost  of  repairing  the  vessel,  and  it  is  probable  that  he  might  give 
desirable  information;  but  he  was  not  called  to  testify. 

As  at  present  advised,  the  court  holds  that  the  only  way  in  which  the 
damages  may  be  liquidated,  consonant  with  equity,  will  be  by  allowing 
to  the  owner  of  the  injured  vessel  a  sum,  as  nearly  as  can  be  ascer- 
tained, equal  to  the  difference  in  her  value  before  the  collision  and  in 
her  condition  after  sinking  and  before  any  expenditure  for  raising  her 
had  been  made.  This  is  apparently  what  the  commissioner  endeavored 
to  do ;  but  his  award  is  certainly  erroneous,  because  -not  based  upon 
proof  of  all  the  essential  facts.  It  is  obviously  unfair  to  accept  the 
price  which  the  vessel  was  sold  for  at  private  sale  after  further  deter- 
ioration, by  rough  usage  in  raising  her  and  for  want  of  care  during  a 
long  period  of  time,  as  the  criterion  for  judging  her  value  at  the  time 
when  the  liability  of  the  petitioner  became  fixed.  To  ascertain  the  dif- 
ference between  the  values  in  the  different  conditions  of  the  vessel, 
both  factors  must  be  given  so  .that  the  lesser  may  be  subtracted  from 
the  greater.  To  render  a  just  decision,  the  court  should  be  informed 
by  evidence  as  to  her  value  or  condition  in  the  situation  in  which  she 
was  immediately  after  the  collision  and  the  reasonable  cost  of  her  res- 
toration. We  do  not  find  in  the  record  any  competent  evidence  cov- 
ering this  ground,  and  unless  it  can  be  supplied  the  court  must  either 
deny  adequate  compensation  or  make  an  arbitrary  award  as  would  be 
necessary  in  assessing  damages  for  a  physical  injury  to  a  person. 

Being  in  this  dilemma,  the  court  will  withhold  its  decision,  for  the 
purpose  of  giving  the  parties  time  in  which  to  make  application  for 
leave  to  submit  further  proof,  and  if  it  can  be  shown  that  competent 
evidence  can  be  produced  the  case  will  be  referred  to  a  commissioner, 
to  report  such  evidence  to  the  court. 
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MURPHY  et  al.  v.  TANNER  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    February  14,  1910.) 

No.  2,986. 

PuBLio  Lands  (I  26*) — Boundabies— Conclusiveness  op  Subvbt. 

In  an  action  of  ejectment  by  one  having  title  by  patent  from  the  United 
States  against  a  mere  homestead  claimant,  it  Is  not  competent  for  the 
latter  to  attack  the  correctness  of  a  United  States  government  survey  of 
the  land  In  controversy. 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands,  Dec.  Dig.  §  25.*] 

Ix^  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Action  by  William  A.  Murphy  and  others,  as  executors  and  trus- 
tees under  the  will  of  Simon  J.  Murphy,  deceased,  and  others,  against 
Malinda  Tanner  and  Michael  Cronin.  Judgment  for  defendants,  and 
plaintiffs  bring  error.    Reversed  in  part. 

This  is  an  action  of  ejectment  commenced  in  the  United  States  Circuit  Court 
for  the  District  of  Minnesota,  to  recover  the  possession  of  certain  land  de- 
scribed In  the  complaint  and  claimed  to  be  a  part  of  lots  1  and  2,  In  the  south- 
east quarter  of  section  34,  township  58  north,  range  17  west,  and  of  lots  1  and 
2  of  section  3,  township  57  north,  range  17  west.  A  Jury  t)eing  waived,  the 
trial  was  by  the  court,  and  Judgment  w-as  entered  for  the  defendants.  Plain- 
tiffs thereupon  sued  out  this  writ  of  error  to  review  that  Judgment  The  fol- 
lowing facts,  among  others,  were  found  by  the  trial  court: 

In  1876  township  57  north  of  range  17  west,  St.  Louis  county,  Minn.,  was 
ordered  by  the  General  Land  Office  of  the  United  States  to  be  surveyed,  and  a 
contract  for  the  survey  thereof  was  made  by  the  United  States  Surveyor  Gen- 
eral of  the  State  of  Minnesota  w^ith  one  Henry  S.  Howe,  who,  by  said  contract, 
was  constituted  a  deputy  United  States  surveyor  for  said  purpose.  Under  said 
contract,  said  Howe  was  required,  and  undertook  and  agreed,  to  survey  said 
township,  to  run  all  section  lines,  and  to  set  posts  marking  all  sections  and 
quarter  section  corners,  throughout  said  township  where  the  same  could  be 
marked,  and  accurately  to  meander  and  establish  upon  the  ground  meander 
posts  of  all  lakes  and  streams  found  to  exist  within  said  township.  That  un- 
der said  contract,  said  Howe  ran  and  marked  on  the  ground  the  exterior  lines- 
of  sail!  township  and  located  and  established  by  the  setting  of  corner  posts 
and  the  marking  of  bearing  or  witness  trees,  all  section  and  quarter  section 
comers  on  said  exterior  lines  as  described  in  his  field  notes,  except  on  the 
south  line  of  said  township,  which  line  had  been  previously  surveyed ;  and  he 
marked  the  northwest  corner  of  section  36,  and  also  set  a  meander  post  and 
witness  tree  on  the  north  line  of  the  township,  where  such  line  running  west 
from  the  northeast  comer  of  said  township  encounters  the  east  shore  of 
Oedar  Island  Lake.  But  that  said  Howe  did  not  survey  the  interior  of  said 
township,  or  establish  upon  the  ground  any  comers,  monuments,  or  lines  In 
the  interior  of  said  township,  or  establish  on  the  ground  any  meander  post 
on  said  Cedar  Island  Lake  other  than  the  one  above  described,  or  mark  any 
bearing  tree  therefor,  other  than  the  northwest  comer  of  section  36.  Thfit 
said  Howe  made  and  filed  with  the  Surveyor  General  what  purported  to  be 
field  notes  of  his  survey,  giving  the  length  and  direction  of  all  section  and 
meander  lines,  the  location  of  all  section  and  quarter  section  and  meander 
comers  and  bearing  trees,  the  character  of  the  soil  and  timber,  and  all  the 
other  data  required  by  the  United  States  Statutes  and  the  rules  of  the  Gen- 
eral Land  Oflice. 

Said  field  notes  were  approved  August  7,  1876,  and  thereafter  a  plat  was 
prepared  in  the  Surveyor  General's  office  showing  the  township  as  described 
In  said  field  notes,  a  certified  copy  of  this  plat  was  filed  in  the  Land  Office 
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at  Duluth,  August  24.  1876,  and  another  certified  copy  filed  In  the  General 
Land  Office  August  23,  1876,  and  said  plat  was  duly  approved  by  the  Commis- 
sioner of  the  General  Land  Office.  Said  field  notes,  with  the  exception  of  the 
description  of  the  establishment  of  monument,  and  witness  trees  on  the  east, 
north,  and  west  exterior  lines  of  the  township,  and  of  said  northwest  comer 
of  section  36  and  the  meander  posts  on  the  east  side  of  said  Cedar  Island 
Lake,  were  not  based  upon  any  personal  knowledge  or  inspection  of  the  in- 
terior of  said  township,  or  upon  any  actual  survey  thereof,  and  were  entirely 
fictitious  and  fraudulent  In  said  township  there  existed  at  said  time,  and 
still  exists,  numerous  lakes  of  large  size,  of  a  deep  and  permanent  character, 
at  least  three  of  which  are  from  a  mile  and  half  to  two  miles  in  length,  with 
sharply  defined,  wooded  banks,  which  would  be  crossed  by  the  section  lines 
described  by  said  Howe  in  his  field  notes,  none  of  which  lakes  are  referred  to 
or  purported  to  be  meandered  or  described  In  said  field  notes ;  and  said  field 
notes  were  in  fact  with  the  aforesaid  exceptions  false  and  fraudulent  Ac- 
cording to  said  Howe  field  notes  and  said  plat.  Cedar  Island  Lake  existed  in 
the  northerly  part  of  said  township  in  sections  2,  3,  4,  9,  10,  and  11 ;  but  said 
lake  had  in  fact  an  area  much  smaller  than  represented  in  said  field  notes 
and  plat.  The  land  lying  between  the  actual  shore  of  said  lake  and  the  pre- 
tended meander  thereof  appeared  as  water  on  said  plat  At  the  time  of  the 
said  Howe  survey  and  ever  since  said  land  was  high  and  rolling,  covered 
with  a  heavy  growth  of  timber  down  to  the  edge  of  said  lake,  and  the  soil 
was  well  adapted  to  agricultural  purposes,  and  said  lake  was  and  is  a  deep, 
permanent  body  of  water,  having  steep  banks  except  about  the  outlet  The 
said  pretended  meander  line  of  said  lake  described  by  Howe  in  his  field  notes 
and  in  said  plat  did  not  approach  the  actual  water  line  of  said  lake,  nor  truly 
conform  to  or  delimit  the  same  In  any  respect  except  where  said  line  encoun- 
tered the  north  line  of  said  township,  where  the  same  crosses  an  arm  of  said 
lake,  which  arm  projects  into  township  58  on  the  east  side  of  the  lake  at  the 
meander  post  on  the  east  side  thereof.  The  land  in  controversy  in  this  action 
is  a  portion  of  said  land  in  section  3,  lying  between  said  pretended  meander 
line  and  the  true  shore  of  said  lake.  By  the  field  notes  and  plat  of  the  said 
Howe  survey,  it  appears  that  at  the  points  where  the  section  lines  and  the 
town  line  Intersect  the  shores  of  said  lake  meander  posts  were  established, 
and  the  distances  between  such  meander  posts  and  the  nearest  section  or 
quarter  section  corners  on  the  same  section  or  town  lines  is  also  stated  in  said 
field  notes  and  shown  upon  the  plat;  whereas,  in  truth  and  in  fact  no  such 
meander  posts  except  the  one  on  the  east  side  of  said  Cedar  Island  Lake  were 
ever  established,  nor  were  such  distances  in  fact  measured. 

In  1878  township  58  north,  range  17  west,  St  Louis  county,  Minn.,  was  sur- 
veyed  by  Frank  N.  Howe,  deputy  United  States  surveyor,  and  said  survey 
was  duly  approved  and  the  official  plat  accepted  and  filed  in  the  Land  Office 
at  Duluth  and  in  the  General  Land  Office  at  Washington,  D.  O.  That  the 
field  notes  of  said  Frank  N.  Howe,  on  said  survey  as  to  the  south  township 
line  of  said  58—17,  correspond  and  agree  with  the  field  notes  of  said  Henry  S. 
Howe  in  his  survey  of  57 — 17  as  to  all  the  section  and  quarter  corners  on  the 
north  township  line  of  57 — ^17,  the  pretended  meander  comer  25  links  east  of 
the  quarter  corner  on  the  north  line  of  section  3,  57 — 17,  and  the  meander  posts 
on  the  east  side  of  Cedar  Island  Lake.  Between  December,  1879,  and  March, 
1887,  all  of  the  government  lots  in  said  township  57 — 17,  shown  upon  the  said 
plat  of  the  said  Henry  S.  Howe  survey,  were  patented  by  the  United  States 
pursuant  to  the  laws  relating  to  the  disposal  of  public  land.  All  of  said  pat- 
ents contained,  after  the  description,  the  following  clause  usual  In  such  pat- 
ents: 

"According  to  the  official  plat  of  the  survey  of  the  said  land  retumed  to  the 
General  Land  Office  by  the  Surveyor  General.'* 

In  1893,  the  settlers  who  settled  upon  the  lands  lying  between  the  true 
shore  of  Cedar  Island  Lake  and  the  said  Henry  S.  Howe  pretended  meander 
line  petitioned  the  government  to  survey  said  land,  claiming  it  was  unsur- 
veyed  government  domain.  Such  petition  was  finally  acted  upon  favorably. 
Pursuant  to  such  determination,  a  hearing  was  had  before  the  Surveyor  Gen- 
eral of  Minnesota  June  13,  1895,  and  his  report,  dated  June  21,  1895,  that  said 
land  was  unsurveyed,  was  confirmed  by  the  Secretary  of  the  Inteiior,  and 
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9ald  land  was  then  ordered  by  the  Commissioner  of  the  General  Land  Office 
to  be  surveyed.  The  plaintiffs  in  this  action  thereupon  brought  an  action  for 
injunction  against  the  Surveyor  General  and  deputy  surveyor  to  restrain  them 
from  maldng  such  survey,  claiming  to  be  the  owners  of  said  land  under  pat- 
ents from  the  United  States,  and  an  injunction  was  granted  by  the  trial  court, 
but  the  Supreme  Court  on  April  6,  1903,  held  that  such  injunction  would  not 
He.    189  U.  S.  35,  23  Sup.  Ot  509,  47  L.  Ed.  698. 

After  said  decision  of  the  Supreme  Court  of  the  United  States  had  been 
rendered,  one  -Edward  L.  Falson,  an  examiner  of  surveys  in  the  Land  Depart- 
ment of  the  United  States,  was  duly  authorized  and  instructed  by  the  Com- 
missioner of  the  General  Land  Office  to  survey,  establish,  and  permanently 
mark  on  the  ground  the  meander  comers  and  the  meander  line  of  said  Cedar 
Island  Lake  as  described  in  the  field  notes  of  the  survey  of  said  Henry  S. 
Howe,  and  as  delineated  upon  the  official  plat  of  said  survey,  which  meander 
line  was  described  by  said  commissioner  as  the  "Old  Meander  Boundary*'  be- 
tween patented  lands  of  the  United  States  and  unpatented  public  land  to  be 
surveyed  by  said  Falson.  Pursuant  to  said  authority  and  instructions,  said 
Falson  surveyed  and  marked  upon  the  ground  a  line  which  he  designated  as 
the  "Old  Meander  Boundary  of  Cedar  Island  Lake"  as  described  as  aforesaid 
by  the  said  Henry  S.  Howe,  and  surveyed  all  of  the  land  lying  between  the 
said  meander  boundary  as  the  same  was  marked  upon  the  ground  by  said 
Falson  and  the  actual  water  line  of  said  Cedar  Island  Lake,  and  duly  made 
return  and  filed  field  notes  of  such  meander  line  and  survey,  which  were 
thereafter  duly  approved  by  the  proper  land  officials  of  the  United  States.  A 
plat  of  said  survey  was  thereafter  duly  made,  approved,  and  filed  in  the  of- 
fice of  the  Commissioner  of  the  General  Land  Office,  the  Surveyor  General 
of  the  State  of  Minnesota,  and  the  United  States  Land  Office  at  Duluth,  Minn. 
Said  survey  is  known  as  the  "Falson  survey." 

After  the  making  of  said  Falson  survey  as  aforesaid,  protests  against  the 
approval  thereof  and  of  said  plat  were  filed  in  the  General  Land  Office  of  the 
United  States,  and  a  hearing  thereon  was  duly  had  before  the  Commissioner 
of  the  General  Land  Office.  Said  protests  were  thereafter  overruled  by  said 
commissioner,  and  said  survey  and  said  plat  thereof  were  approved.  There- 
after the  defendant  Tanner  and  others  petitioned  the  Commissioner  of  the 
General  Land  Office  of  the  United  States  to  have  surveyed  a  strip  of  govern- 
ment land  in  said  township  57  north,  range  17  west,  lying  between  the  Falson 
meander  line  as  located  by  him  on  the  ground  and  the  true  location  of  the 
Henry  S.  Howe  pretended  meander  line,  if  correctly  located  on  the  ground, 
alleging  and  claiming  that  said  Falson  had  not  correctly  located  said  line,  and 
that  there  was  a  strip  of  government  land  still  unsurveyed  between  the  me- 
ander line  as  located  on  the  ground  by  Falson  and  the  said  Howe  pretended 
meander  line,  if  correctly  located  on  the  ground,  and  which,  If  correctly  lo- 
cated, would  be  the  southern  boundary  line  of  plaintiffs*  lots.  This  applica- 
tion was  on  the  28th  day  of  November,  1905,  refused  by  said  commissioner. 
Thereupon  fhe  said  applicants  appealed  from  said  decision  of  the  Commis- 
sioner to  the  Secretary  of  the  Interior,  and  the  said  secretary  on  the  25th  day 
of  October,  1906,  affirmed  the  said  decision  of  the  Commissioner  of  November 
28,  1905.  That  thereafter  the  said  applicants  filed  a  motion  for  review  of  the 
said  decision  of  October  25,  1906,  affirming  the  decision  last  aforesaid,  which 
motion  for  review  was  on  the  28th  day  of  February,  1907,  denied  by  the  Sec- 
retary of  the  Interior.  That  thereafter  another  motion  for  review  was  made 
which  was  also  denied  by  the  said  Secretary  of  the  Interior.  Thereafter  said 
defendant  Tanner  filed  with  the  Secretary  of  the  Interior  a  petition  for  an 
order  to  set  aside  the  survey  made  by  said  Falson  as  aforesaid  for  the  pur- 
pose of  including  In  a  survey  of  said  public  lands  certain  land  alleged  by  said 
petitioner  to  lie  northerly  of  the  meander  boundary  established  by  said  Fal- 
son in  sections  3  and  4  of  township  57  north  of  range  17  west.  Said  petition, 
after  due  hearing  and  consideration,  was  denied  by  the  Secretary  of  the  In- 
terior by  decision  dated  December  18,  1907.  That  the  plaintiffs  are  not  the 
Owners  of  or  entitled  to  the  possession  of  the  tra<^t  of  land  described  in  the 
complaint  by  reason  of  being  the  owners  of  the  government  lots  heretofore  de- 
scribed. 
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There  are  other  findings  of  the  trial  court  In  the  record  based  npon  the  evi- 
dence Introduced  by  the  defendant  In  error  Tanner,  for  the  purpose  of  im- 
peaching the  Integrity  of  the  Faison  survey,  which,  for  reasons  to  be  here- 
after stated,  will  not  be  set  forth. 

M.  H.  Stanford,  for  plaintiffs  in  error. 
J.  B.  Middlecoff,  for  defendant  in  error  Tanner. 
John  R.  Vanderlip  (George  P.  Wilson,  R.  R.  Briggs,  and  A.  L. 
Agatin,  on  the  brief),  for  defendant  in  error  Cronin. 

Before  HOOK  and  ADAMS,  Circuit  Judges,  and  GARLAND, 
District  Judge. 

GARLAND,  District  Judge  (after  stating  the  facts  as  above).  The 
plaintiffs  in  error,  by  reason  of  being  the  undisputed  owners  of  the 
original  government  lots  described  in  the  statement  of  facts  above  set 
forth,  claim  that  their  ownership  of  such  lots  extend  to  and  are 
bounded  on  the  southerly  side  by  the  shore  of  Gedar  Island  Lake.  It 
is  conceded  that  these  lots  were  patented  by  the  government  of  the 
United  States,  and  that  the  respective  parcels  of  land  were  in  the  re- 
spective patents  described  as  "according  to  the  official  plat  of  the  sur- 
vey of  said  lands  returned  to  the  General  Land  Office  by  the  Surveyor 
General."  It  is  also  admitted  that  the  respective  government  plats  of 
said  townships  represented  said  lots  as  bordering  on  said  lake  as  a 
boundary,  and  that  said  plats  were  in  accordance  with  the  field  notes 
of  the  respective  surveys  of  said  townships  returned  to  the  General 
Land  Office  by  the  Surveyor  General.  It  is  also  admitted  that  the 
meander  line  of  said  lake,  as  shown  by  said  plats  and  field  notes,  is 
not  coincident  with  the  actual  shore  of  said  lake,  and  that  a  consider- 
able amount  of  high  rolling  land  exists  between  the  actual  shore  of 
said  lake  and  the  meander  Ime  thereof  as  shown  by  said  plat  and  field 
notes.  The  defendants  in  error,  Tanner  and  Cronin,  are  homestead 
settlers  upon  the  land,  possession  of  which  is  asked  in  this  action  by 
plaintiffs  in  error.  Defendant  in  error  Cronin  does  not  make  claim  to 
any  land  lying  north  of  the  Howe  meander  line  as  established  by  Fai- 
son. Therefore,  in  the  view  which  we  take  of  the  case,  the  judg- 
ment of  the  trial  court  as  to  him  will  be  affirmed.  Defendant  in  error 
Tanner  claims  land  lying  north  of  the  Howe  meander  line  as  estab- 
lished by  Faison  on  the  theory  that  Faison  did  not  establish  the  Howe 
meander  line  correctly  according  to  the  field  notes  and  the  plat  of  sur- 
vey. The  trial  court  held  that  plaintiffs  in  error  were  entitled  only  to 
the  number  of  acres  called  for  in  the  patent  for  the  government  lots 
hereinbefore  mentioned.  It,  therefore,  not  only  refused  plaintiffs  in 
error  the  right  to  go  to  the  lake  for'  the  southern  boundary  of  their 
lots,  but  also  refused  to  let  them  go  to  the  Howe  meander  line  as 
established  by  Faison.  The  question  presented  for  decision  therefore 
is:  Where  is  the  southern  boundary  line  of  the  government  lots  in 
question?  Is  said  line  the  actual  shore  of  Cedar  Island  Lake,  or  is 
said  line  the  meander  boundary  line  of  Howe  established  upon  the 
ground  by  Edward  L.  Faison,  or  is  it  a  proportional  line  which  would 
give  plaintiffs  in  error  the  number  of  acres  mentioned  in  the  patents 
for  the  government  lots  hereinbefore  described  ? 
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In  view  of  the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Security  Land  &  Exploration  Company  v.  Burns,  193  U. 
S.  167,  U  Sup.  Ct.  425,  48  L.  Ed.  662,  we  think  the  claim  of  the  plain- 
tiflFs  in  error  tiiat  they  are  entitled  to  go  to  the  shore  of  the  lake  for  the 
southern  boundary  must  be  denied.  It  is  true  that  sbme  of  the  land  now 
in  controversy  is  nearer  the  lake  than  was  the  land  involved  in  the  case 
cited ;  but,  in  view  of  the  conceded  fact  that  the  Howe  survey  and  the 
plat  thereof  was  fraudulent  and  fictitious  so  far  as  the  lake  is  con- 
cerned, we  do  not  see  how  any  legal  right  can  be  based  thereon.  We, 
therefore,  upon  the  authority  and  reasoning  of  the  Burns  Case,  hold 
that  plaintiffs  in  error  are  not  entitled  to  go  to  the  lake  for  their  south- 
em  boundary.  While  the  Supreme  Court  in  the  case  cited  decided  that 
the  lake  could  not  be  held  to  be  a  natural  boundary  and  that  the  mean- 
der line  of  Howe  was  not  a  true  meander  line,  it  did  decide  that  the 
meander  line  should  be  considered  as  a  boundary  line  and  not  a  mean- 
der line.  At  the  time  of  the  decision  of  the  Supreme  Court  in  the 
Burns  Case,  the  Faison  survey  was  not  before  that  court,  if,  indeed, 
it  had  been  made  at  that  time.  It  appears,  however,  from  the  facts 
found,  that  in  1893  settlers  who  had  settled  upon  the  land  lying  be- 
tween the  true  shore  line  of  Cedar  Island  Lake  and  the  pretended 
meander  line  of  Howe  petitioned  the  government  of  the  United  States 
to  survey  said  land  claiming  the  same  to  be  unsurveyed  government 
domain.  Such  petition  was  finally  actfed  upon  favorably.  Pursuant 
to  such  determination,  a  hearing  was  had  before  the  Surveyor  Gen- 
eral of  Minnesota  June  13,  1895,  and  his  report,  dated  June  21,  1895, 
that  said  land  was  unsurveyed,  was  confirmed  by  the  Secretary  of  the 
Interior,  and  said  land  was  then  ordered  to  be  surveyed  by  the  Com- 
missioner of  the  General  Land  Office.  That  subsequently  one  Ed- 
ward L.  Faison,  an  examiner  of  surveys  in  the  Land  Department  of 
the  United  States,  was  duly  authorized  and  instructed  by  the  Commis- 
sioner of  the  General  Land  Office  to  survey,  establish,  and  permanently 
mark  on  the  ground  the  meander  comers  and  the  meander  line  of 
Cedar  Island  Lake  as  described  in  the  field  notes  of  the  survey  of 
Henry  S.  Howe,  and  as  delineated  upon  the  official  plat  of  said  sur- 
vey, which  meander  line  was  described  by  said  commissioner  as  the 
"Old  Meander  Boundary"  between  patented  lands  of  the  United  States 
and  unpatented  public  lands,  to  be  surveyed  by  said  Faison.  Pursuant  to 
said  authority  and  instructions,  said  Faison  surveyed  and  marked  upon 
the  ground  a  line  which  he  designated  as  the  "Old  Meander  Boundary" 
of  Cedar  Island  Lake  as  described  by  Henry  S.  Howe,  and  surveyed 
all  of  the  land  lying  between  the  said  meander  boundary  as  the  same 
was  marked  upon  the  ground  by  said  Faison  and  the  actual  water  line 
of  said  Cedar  Island  Lake  and  duly  made  return  and  filed  field  notes 
of  such  meander  line  and  survey  which  were  thereafter  duly  approved 
by  the  proper  land  officials  of  the  United  States,  and  a  plat  of  said 
survey  was  also  thereafter  duly  made,  approved,  and  filed  in  the  office 
of  the  Commissioner  of  the  General  Land  Office,  the  Surveyor  General 
of  Minnesota,  and  the  United  States  Land  Office  at  Duluth.  It  also 
appears  from  the  findings  of  fact  made  by  the  trial  court  that,  ever 
since  the  Faison  survey  was  made,  it  has  been  attacked  by  parties  in- 
terested, including  the  defendant  in  error  Tanner,  before  the  De- 
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partment  of  the  Interior,  charged  by  law  with  the  survey  and  disposal 
of  the  public  lands  of  the  United  States,  and  that  department  has 
down  to  the  present  time  consistently  refused  to  set  aside  or  disturb 
the  same. 

It  seems  beyond  question  to  have  been  the  intention  of  the  Depart- 
ment of  the  Interior,  in  ordering  the  so-called  "Faison  survey,"  to 
finally  locate  a  line  which  should  ever  thereafter  be  the  boundary  be- 
tween the  patented  and  unpatented  lands  of  the  United  States  in  said 
township.  It  was  a  proceeding  to  locate  upon  the  ground  the  meander 
boundary  line  of  Howe  which  the  Supreme  Court  decided  in  the 
Burns  Case  should  be  considered  as  ^boundary  and  not  a  meander 
line.  Having  located  this  line  upon  the  ground,  the  United  States, 
through  the  department  having  charge  of  the  survey  and  disposal  of 
the  public  lands,  has  finally  accepted  the  same  as  the  true  boundary. 
The  defendant  in  error  Tanner,  a  mere  homestead  settler  upon  the 
public  lands  of  the  United  States,  seeks  in  this  action  to  overthrow 
the  meander  boundary  line  established  by  Faison  by  showing  the  in- 
correctness of  the  same  as  a  survey.  There  are  strong  and  controlling 
reasons  why  she  should  not  be  permitted  to  do  this.  The  United 
States,  through  tiie  Department  of  the  Interior,  has  decided  that  there 
are  no  public  lands  of  the  United  States  in  the  township  in  question 
north  of  the  Faison  meander  boundary  line.  Tanner  owns  no  land 
affected  by  the  Faison  survey  and  may  never  obtain  title  from  the 
Government  to  the  land  upon  which  she  resides.  The  title  to  the 
land,  conceding  all  that  she  claims,  is  still  in  the  United  States.  Until 
the  United  States  has  finally  disposed  of  this  land,  the  courts  have  no 
right  to  question  the  correctness  of  the  government  survey;  on  the 
contrary,  the  courts  ought,  so  far  as  possible,  to  work  in  harmony  so 
far  as  surveys  are  concerned  with  the  General  Land  Office.  We  be- 
lieve, under  the  circumstances  surrounding  this  case,  that  it  was  not 
competent  for  the  trial  court  to  enter  upon  an  inquiry  as  to  the  validity 
and  correctness  of  the  Faison  survey  as  a  survey. 

The  trial  court  disclaimed  any  intention  of  so  doing;  but,  in  allow- 
ing defendant  in  error  Tanner  to  claim  land  north  of  the  Faison  mean- 
der boundary  line,  it  in  effect  abolished  the  Faison  line  as  a  boundary, 
which  we  do  not  think  it  was  permitted  to  do. 

In  Kirwan  v.  Murphy,  189  U.  S.  53,  23  Sup.  Ct.  603  (47  L.  Ed.  698), 
which  was  an  attempt  by  the  plaintiff  in  error  to  enjoin  Kirwan,  as 
United  States  Surveyor  General  for  the  District  of  Minnesota,  from 
making  a  survey  of  the  land  in  controversy,  the  Supreme  Court  of  the 
United  States  said : 

**The  Land  Department  must  necessarily  coMSlder  and  determine  what  are 
public  lands,  what  lands  have  been  surveyed,  what  are  to  be  surveyed,  what 
have  been  disposed  of,  what  remain  to  be  disposed  of,  and  what  are  reserved." 

Again  in  the  same  case,  at  page  54  of  189  U.  S.,  at  page  603  of  23 
Sup.  Ct.  (47  L.  Ed.  698),  the  Supreme  Court  said  : 

"The  courts  can  neither  correct  nor  make  surveys.  The  power  to  do  so'  is 
reposed  In  the  political  department  of  the  government,  and  the  Land  Depart- 
ment charged  with  the  duty  of  surveying  the  public  domain  must  primarily 
determine  what  are  public  lands,  subject  to  survey  and  disposal  under  the 
public  land  lawa    Possessed  of  the  power  in  general,  its  exercise  of  jurlsdic- 
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tion  cannot  be  questioned  by -the  courts  before  It  has  taken  final'  action. 
Brown  v.  Hitchcock,  l73  U.  S.  473  [19  Sup.  Ct  485,  43  L.  Ed.  772]." 

In  Cragin  v.  Powell,  128  U.  S.  698,  9  Sup.  Ct.  206  [32  L.  Ed.  566] 
the  Supreme  Court  spoke  as  follows : 

'•That  the  power  to  make  and  correct  surveys  of  the  public  lands  belongs  to 
the  political  department  of  the  government,  and  that,  whilst  the  lands  are 
subject  to  the  supervision  of  the  General  Land  Office,  the  decisions  of  that 
bureau  in  all  such  cases,  like  that  of  other  special  tribunals  upon  matters 
within  their  exclusive  Jurisdiction,  are  unassailable  by  the  courts,  except  by 
a  direct  proceeding,  and  that  the  latter  have  no  concurrent  or  original  power 
to  make  similar  corrections.  If  not  an  elementary  principle  of  our  land  law. 
Is  settled  by  such  a  mass  of  decisions  of  this  court  that  its  mere  statement  Is 
sufficient  Steel  v.  Smelting  Ck>.,  106  U.  S.  447,  454,  455  [1  Sup.  Ct.  389,  27  L. 
Ed.  226],  and  cases  cited  in  that  opinion ;  United  States  v.  San  Jacinto  Tin 
Co.  [(O.  C.)  23  Fed.  279],  10  Sawy.  639,  affirmed  in  125  U.  S.  273  [8  Sup.  Ct. 
850,  31  li.  Ed.  747];  United  States  v.  Flint,  4  Sawy.  42  [Fed.  Oas.  No.  15,121]. 
affirmed  in  United  States  v.  Throckmorton,  p8  U.  S.  61  [25  L.  Ed.  93] ;  Hen- 
shaw  V.  Bissell,  18  Wall.  255  [21  L,.  Ed.  835] ;  Stanford  v.  Taylor,  18  How. 
409  [15  L.  Ed.  453] ;  Haydel  v.  Dufresne,  17  How.  23  [15  U  Ed.  115] ;  West 
V.  Cochran,  18  How.  403  [15  L.  Ed.  110] ;  Jackson  v.  Clark,  1  Pet.  628  [7  L. 
Ed.  290];  Niswauger  v.  Saunders,  1  Wall.  424  [17  L.  Ed.  599];  Snyder  v. 
Sickles,  98  U.  S.  203  [25  L.  Ed.  97] ;  Frasher  v.  O'Connor,  115  U.  S.  102  [5 
Sup.  Ot.  1141,  29  L.  Ed.  311] ;  Gazzam  v.  Phillips,  20  How.  372  [15  L.  Ed. 
958] ;  Pollard  v.  Dwight,  4  Cranch,  421  [2  L.  Ed.  666] ;  Taylor  v.  Brown,  5 
Cranch,  234  [3  L.  Bd.  88] ;  Mclver  v.  Walker,  9  Cninch,  173.  177  [3  L.  Ed. 
694] ;  Craig  v.  Radford,  3  Wheat.  594  [4  L.  Ed.  467] ;  and  EUicott  v.  Pearl. 
10  Pet.  412  [9  L.  Ed.  475]." 

The  reason  of  this  rule,  as  stated  by  Justice  Catron  in  the  case  of 
Haydel  v.  Dufresne  is  that: 

"Great  confusion  and  litigation  would  ensue  if  the  Judicial  tribunals,  state 
and  federal,  were  permitted  to  Interfere  and  ^overthrow  the  public  surveys 
on  no  other  ground  than  an  opinion  that  they  could  have  the  work  in  the  field 
better  done  and  divisions  more  equitably  made  than  the  department  of.  pub- 
lic lands  could  do." 

The  following  are  later  cases  in  the  Supreme  Court  of  the  United 
States  declaring  the  same  principle :  Whitaker  v.  McBride,  197  U.  S. 
610,  25  Sup.  Ct.  630,  49  L.  Ed.  867 ;  Stoneroad  v.  Stoneroad,  158  U. 
S.  240, 16  Sup.  Ct.  822,  39  L.  Ed.  966 ;  Russell  v.  Maxwell  Land  Grant 
Co.,  168  U.  S.  253,  15  Sup.  Ct.  827,  39  L.  Ed.  971. 

Upon  the  facts  found  by  the  trial  court  and  the  law  applicable 
thereto  as  announced  by  the  Supreme  Court,  we  hold  that  the  Faison 
meander  boundary  line  is  the  southern  boundary  of  plaintiflFs'  in  error 
government  lots,  and  that  the  trial  court  erred  in  restricting  them  to 
the  number  of  acres  called  for  in  the  patent,  so  far  as  the  defendant 
in  error  Tanner  is  concerned. 

We  might  reverse  the  case  and  order  a  new  trial ;  but  as  the  facts 
upon  which  the  rights  of  the  parties  depend  are  all  before  us  in  the 
findings  of  the  trial  court,  we  will  affirm  the  judgment  of  the  trial 
court  as  to  the  defendant  in  error  Cronin,  and  reverse  said  judgment 
as  to  the  defendant  in  error  Tanner,  with  directions  to  the  trial  court 
to  enter  judgment,  upon  the  facts  found,  in  favor  of  plaintiffs  in 
error  and  against  Tanner  for  the  pwDssession  of  so  much  of  the  land 
described  in  the  complaint  as  lies  north  of  the  Faison  meander  bound- 
ary line,  and  it  is  so  ordered. 
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MURPHY  et  al.  v.  SHEA  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  14,  1910.) 

No.  2,987. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Minne- 
sota. 

Action  by  William  H.  Murphy  and  others,  as  executors  and  trustees  under 
the  will  of  Simon  J.  Murphy,  deceased,  and  others,  against  William  H.  Shea 
and  Elwood  L.  Raab.  Judgment  for  defendants,  and  plaintiffs  bring  error. 
Reversed. 

M.  H.  Stanford,  for  plaintiffs  In  error. 

J.  B.  Mlddlecoff,  for  defendants  In  error  William  H.  Shea  and  Mary  Shea. 

Richard  Sleight,  for  defendant  In  error  Raab. 

Before  HOOK,  and  ADAMS,  Circuit  Judges,  and  CARLAND,  District 
Judge. 

CARLAND,  District  Judge.  This  is  an  action  of  ejectment  commenced  m 
tjhe  United  States  Circuit  Court  for  the  District  of  Minnesota,  to  recover  the 
possession  of  a  parcel  of  land  claimed  to  be  a  part  of  lot  2,  section  3,  and  lots 
1  and  8  of  section  4,  township  57  north,  range  17  west,  St.  Louis  county,  Minn. 
The  case  is  ruled  by  the  case  of  the  same  plaintiffs  In  error  v.  Tanner  and 
Cronin,  defendants  in  error  (No.  2,986,  Just  decided)  176  Fed.  537.     , 

The  Judgment  of  the  trial  court  is  reversed,  with  directions  to  enter  Judg- 
ment, upon  the  facts  found,  in  favor  of  plaintiffs  in  error  for  the  possession  of 
so  much  of  the  land  demanded  in  the  complaint  as  lies  north  of  the  Falson 
meander  boundary  line. 


BROWN  T.  ERIE  R  CXX 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  S,  1910.) 

No.  1,993. 

L  LnoTATion  of  Actions  (§  130*)— New  Action  After  Disvissai.  of  Formeb 
Action— Identity  of  Cause  of  Action. 

Under  a  statute  of  limitations,  which  permits  the  beginning  of  a  new 
suit  within  a  certain  time  after  the  failure  of  a  former  suit  brought  in  due 
time  on  the  same  cause  of  action  otherwise  than  on  the  merits,  a  second 
suit  by  an  employ^  against  a  railroad  company  for  a  personal  injury  l9 
for  the  same  cause  of  action  as  a  prior  suit  where  the  parties  and  the  In- 
Jury  are  the  same,  the  facts  pleaded  are  the  same,  and  the  negligence 
charged  against  the  company  is  the  same  in  legal  effect,  although  it  may  be 
attributed  to  a  different  agent 

[Ed.  Note. — For  other  cases,  see  limitation  of  Actions,  Cent  Dig.  It 
553-56C;  Dec.  Dig.  §  130.*] 

2.  Words  and  Phrases— "Kicking." 

The  word  "kicking"  in  railroad  parlance  is  the  operation  of  giving  a 
rapid  movement  to  a  train  of  cars  before  coming  to  a  switch,  of  sufficient 
force  to  drive  the  cars  Intended  to  go  upon  the  side  track  off  the  main  line 
on  which  the  train  was  moving,  and  then  to  quickly  reverse  the  movement 
of  the  other  cars  which  remained  connected  with  the  engine. 

[E3d.  Note. — For  other  definitions,  see  Words  and  Phrases,  voL  5,  pp.  1-2.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio. 

*For  other  caiei  sm  same  topic  A  8  nvmbbb  in  Dec.  &  Am.  Dlgi.  1907  to  date,  Jb  Rep'r  Indexes 
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Action  bv  Patrick  J.  Brown  against  the  Erie  Railroad  Company. 
Judgment  tor  defendant,  and  plaintiff  brings  error.    Reversed. 

D.  F.  Anderson,  for  plaintiff  in  error. 
W.  E.  Gushing,  for  defendant  in  error. 

Before  SEVERENS    and  WARRINGTON,  Gircuit  Judges,  and 
KNAPPEN,  District  Judge. 

SEVERENS,  Gircuit  Judge.  The  plaintiff  below,  who  is  also  the 
plaintiff  in  error,  was  employed  by  the  defendant,  the  Erie  Railroad 
Gompany,  in  its  yards  at  Youngstown,  Ohio,  as  a  "fronf '  brakeman 
or  switchman,  and  on  October  1,  1900,  was  engaged  at  that  place  in 
breaking  up  a  train.  In  doing  this  the  train  of  cars  was  being  backed 
down  toward  a  switch  for  the  purpose  of  shunting  off  some  of  the  rear 
cars  at  the  switch  upon  a  side  track.  The  operation  consisted  of  giv- 
ing a  rapid  movement  to  the  train  of  cars  before  coming  to  the  switch, 
of  sufficient  force  to  drive  the  cars  intended  to  go  upon  the  side  track 
off  the  main  line  on  which  the  train  was  moving,  and  then  to  quickly 
reverse  the  movement  of  th^  other  cars  which  remained  connected  with 
the  engine,  an  operation  called  ''kicking"  in  railroad  parlance.  These 
movements  were,  of  course,  effected  by  the  engine,  which  in  this  in- 
stance was  moving  backward.  On  this  occasion,  the  persons  engaged 
in  the  operation  of  the  train  were,  besides  the  engineer  and  fireman, 
one  Gongdon,  the  conductor,  Brophy,  a  switchman,  and  the  plaintiff. 
It  is  alleged  that  under  the  rules  and  custom  of  the  company  it  was 
the^duty  of  said  conductor  when  the  train  had  reached  the  proper  point 
at  which  he  desired  to  uncouple  the  cars  to  give  a  signal  to  that  ef- 
fect to  the  plaintiff,  and  that  it  was  the  duty  of  the  plaintiff  to  receive 
such  signal  and  convey  it  to  the  engineer ;  it  being  likely  that  the  con- 
ductor might  be  in  a  position  where  he  could  not  be  seen  by  the  en- 
gineer. The  plaintiff  was  standing  on  the  top  and  near  the  end  of  the 
last  car  from  which  the  cars  to  be  detached  were  to  be  uncoupled,  and 
was  looking  down  at  the  conductor  who  was  trying  to  uncouple  the 
cars.  The  train  was  still  backing  when  the  conductor  told  Brophy, 
who  had  been  sent  down  to  open  the  switch,  to  signal  the  engineer  to 
reverse.  The  plaintiff  did  not  know  that  this  signal  had  been  given. 
The  reversing  gave  a  sudden  stop  and  shock  to  the  car  on  which  the 
plaintiff  was  standing  and  waiting  for  the  signal,  and  he  was  thrown 
down,  and  a  wheel  of  one  of  the  cars  passed  over  one  of  his  legs  and 
crushed  it.^  The  negligence  charged  in  the  petition  was  that  of  the 
conductor  in  sending  the  signal  to  reverse  by  Brophy  and  giving  the 
plaintiff  no  warning.  The  defendant  demurred  to  the  petition  on  the 
ground  that  the  action  was  barred  by  a  statute  of  limitation  of  Ohio. 
The  demurrer  was  sustained,  but  leave  to  amend  was  given.  An 
amended  petition  was  filed  stating  that  a  former  action  for  the  same 
cause  had  been  brought  in  that  court  in  due  season,  which  had  been 
dismissed  for  want  of  prosecution,  and  further  stating  that  the  petition 
in  the  instant  case  was  filed  within  the  time  which  by  said  statute  is 
allowed  for  the  bringing  of  a  new  suit  when  a  former  one  fails  other- 
wise than  on  its  merits.  To  this  amended  petition  the  defendant  again 
demurred  and  upon  the  same  ground.  The  demurrer  was  overruled, 
1T6F.— 35 
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and  the  defendant  answered,  again  referring  to  the  former  action  and 
setting  up  the  said  statute  of  limitation,  and  alleging  also  contributory 
negligence  on  the  part  of  the  plaintiff.  The  cause  came  on  to  be  tried 
before  a  jury. 

The  plaintiff  submitted  evidence  tending  to  prove  his  petition.  The 
defendant  offered  no  evidence  except  such  as  related  to  the  former  ac- 
tion and  its  disposition.  By  stipulation  of  the  parties  the  record  of  that 
suit  was  admitted  in  evidence.  The  petition  in  that  case  was  rested 
upon  the  same  cause  of  action  as  the  present,  except  that  it  alleged  that 
the  injury  happened  from  the  negligence  of  the  engineer  in  giving  the 
sudden  movement  to  the  cars  by  reason  of  which  the  plaintiff  was 
thrown  off,  without  any.  signal  from  the  plaintiff,  and  also  from  the 
negligence  of  the  conductor  in  neglecting  to  protect  the  plaintiff  while 
in  the  discharge  of  his  duties,  and  the  petition  averred  that  "the  proxi- 
mate cause  of  his  said  injuries  was  the  negligence  of  said  defendant 
company,  as  aforesaid."  On  the  1st  day  of  May,  1906,  as  appears  by 
the  record,  the  following  proceedings  occurred.    We  copy ; 

"Patrick  J.  Brown  v.  Erie  Railroad  Company. 

"This  day  this  cause  being  regularly  called  for  trial,  and  plaintiff  not  being 
ready  to  proceed,  it  is  ordered  that  this  case  be  dismissed  for  want  of  prosecu- 
tion without  prejudice. 

"It  is  therefore  considered  by  the  court  that  the  defendant  recover  of  the 

plaintiff  its  costs  herein  expended,  taxed  at  $ ,  and  that  plaintiff  pay  his 

own  costs." 

This  was  the  state  of  the  evidence  on  which  the  present  cause  yas 
tried. 
The  defendant  thereupon  preferred  the  following  requests : 

"(1)  To  direct  the  Jury  to  return  a  verdict  for  the  defendant  on  the  ground 
that  the  evidence  of  the  plaintiff  is  not  sufficient  to  warrant  a  verdict  in  his 
behalf;  and 

"(2)  To  direct  a  verdict  for  the  defendant  on  the  ground  that  It  appears 
from  the  proof  that  the  cause  of  action  set  up  in  the  second  amended  petition 
and  on  which  the  testimony  has  been  taken  is  not  the  same  cause  of  action 
which  was  set  up  in  the  original  petition  filed  in  case  No.  6566,  and  that  the 
statute  of  limitations  has  run  against  the  cause  of  action  set  forth  In  the  peti- 
tion on  which  this  case  is  tried." 

After  argument  of  counsel,  and  consideration  of  said  motions  by  the 
court,  the  court  sustained  the  motion  on  the  second  ground,  and  di- 
rected the  jury  to  return  a  verdict  for  the  defendant. 

We  think  the  court  erred  in  the  view  which  it  took  in  regard  to  the 
identity  of  the  cause  of  action  in  the  two  suits.  The  parties  were  the 
same,  the  occurrence  was  the  same,  the  injury  and  the  damages  were 
the  same,  and  in  both  cases  the  negligence  of  the  company  by  which 
the  injury  happened  was  in  its  legal  character  the  same.  In  both  cases 
the  negligence  charged  was  that  of  the  company^  It  was  not  an  action 
by  the  plaintiff  against  either  the  conductor  or  the  engineer.  Indeed, 
upon  the  facts  stated,  there  would  seem  to  have  been  concurrent  faults 
of  the  two,  of  the  conductor  in  sending  off  the  signal  by  the  wrong 
intermediary,  and  of  the  engineer  in  acting  on  a  signal  transmitted  in 
the  wrong  way.  Apparently  the  purpose  of  the  rule  requiring  the  sig- 
nal to  be  transmitted  by  the  front  brakeman  was  to  insure  the  giving 
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him  warning.  The  maneuver  of  "kicking"  cars  out  of  a  train  is  one 
known  to  be  of  considerable  danger,  and  the  scheme  of  the  company's 
rule  would  furnish  protection  to  the  front  brakeman  who  would  be  in 
the  midst  of  the  danger. 

The  pleader  in  this  case  evidently  found  difficulty  in  selecting  the 
proper  agent  of  the  company  for  the  purpose  of  introducing  a  repre- 
sentative. It  was  more  a  question  of  metaphysics  than  a  matter  of 
practical  consequence.  If  either  is  selected  as  the  medium  of  imputing 
negligence  to  the  principal,  it  straightway  appears  the  other  was  also 
•negligent  and  that  his  negligence  contributed  to  the  injury.  But  the 
subject  does  not  require  nor  does  it  admit,  nice  distinctions,  especially 
of  matters  which  are  formal  merely  and  not  of  the  essence  of  the  com- 
plaint, which  was  here  in  its  ultimate  statement  a  charge  against  the 
railroad  company  of  negligent  conduct  in  the  movement  of  its  cars 
whereby  the  plaintiff  suffered  injury. 

The  question  we  have  before  us  is  whether  the  petition  in  this  suit 
presents  the  same  cause  of  action  as  was  presented  in  the  former  suit. 
Inasmuch  as  the  same  question  is  involved  in  cases  where  an  amend- 
ment to  a  petition  is  made  after  the  statute  has  barred  an  action,  and 
in  cases  where  a  new  action  is  brought  under  a  statute  allowing  it, 
namely,  whether  there  is  an  identity  in  the  cause  of  action  brought  in 
by  the  amendment,  or  stated  in  the  new  action,  decisions  in  either  class 
of  cases  upon  that  subject  are  equally  pertinent  to  the  case  before  us. 
Substantially  this  question  was  involved  in  the  recent  case  of  Heman 
V.  American  Bridge  Company,  167  Fed.  930,  93  C.  C.  A.  330,  where 
an  amendment  of  the  petition  in  a  pending  case  was  allowed  after  the 
time  when,  if  the  suit  had  not  been  pending,  the  original  cause  of  ac- 
tion would  have  been  barred  by  the  statute.  The  identity  of  the  cause 
of  action  in  the  original  petition  with  that  of  the  amended  petition  was 
the  test  of  the  question  whether  the  case  could  be  proceeded  with  upon 
the  amended  petition  against  a  plea  in  bar  of  the  statute.  It  therefore 
became  necessary  to  consider  with  care  the  circumstances  which  should 
distinguish  a  case  so  as  to  make  it  a  new  cause  of  action.  We  did  not 
doubt  that,  if  the  amendment  brought  in  <i  new  cause  of  action,  the 
statute  was  well  pleaded.  This  has  long  been  settled.  1  Encycl.  of 
PI.  &  Pr.  518.  After  referring  to  the  liberality  of  the  power  which  the 
federal  statutes  give  to  the  courts  on  the  subject  of  amentfments,  we 
said : 

"We  think  the  statutes  extend  the  power  of  the  court  to  allow  an  amend- 
ment which  shall  correct  the  description  of  the  cause  of  action  and  of  the  par- 
ties at  any  stage  of  the  case,  and  in  respect  to  any  proceeding  in  it,  whether 
in  the  process  or  pleadings^  and  that  it  should  be  exercised  in  every  case  where 
right  and  justice  require  it" 

The  still  earlier  case  of  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Gray,  101  Fed. 
623,  41  C.  C.  A.  535,  60  L.  R.  A.  47,  also  decided  by  this  court,  is 
distinctly  pertinent  here;  and  is  of  itself  a  sufficient  authority  for  the 
decision  of  the  question  we  are  considering  in  the  present  case.  But 
further,  in  the  case  of  Texas  &  Pacific  Ry.  Co.  v.  Cox,  145  U.  S.  593, 
12  Sup.  Ct.  905,  36  L.  Ed.  829,  the  action  was  for  negligence  of  the 
company  resulting  in  the  death  of  a  freight  conductor.  The  accident 
occurred  on  January  6,  1887.    The  original  petition  was  filed  Septem- 
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ber  3, 1887.  The  local  statutes  required  the  action  to  be  brought  within 
one  year  from  the  date  of  the  injury.  On  February  16,  1888,  more 
than  a  year  after  the  injury,  an  amended  petition  was  filed.  The  orig- 
inal petition  alleged  that  the  injury  occurred  while  the  conductor  "was 
attempting  to  make  a  coupling  of  cars,  because  of  the  defective  con- 
dition of  the  cross-ties  and  of  .the  roadbed."  In  the  amended  petition 
it  was  alleged  that  the  conductor  was  injured  "on  account  of  the  draw- 
head  and  coupling  pin  not  being  suitable  for  the  purpose  and  of  the  de- 
fective condition  of  the  tracks.  To  this  amended  petition  the  defend- 
ant pleaded  the  statute  of  limitations.    Upon  this  point,  the  court  said:' 

"As  the  transaction  set  forth  In  both  counts  was  the  same,  and  the  neglli^nce 
charged  In  both  related  to  defective  conditions  In  respect  of  conpling  cars  In 
safety,  we  are  not  disposed  by  technical  construction  to  hold  that  the  second 
count  alleged  another  and  different  negligence  from  the  first." 

See,  25  Cyc.  1319,  note  citing  cases.  Tfie  subject  i^well  illustrated 
by  the  law  relating  to  the  conclusiveness  of  judgments.  In  1  Ency. 
of  PI.  &  Pr.  at  page  556,  it  is  said : 

"It  has  heen  declared  to  be  a  fair  test  in  determining  whether  a  new  cause 
of  action  is  alleged  in  an  amendment  to  inquire  if  a  recovery  had  been  had 
upon  the  originiEil  complaint  it  would  be  a  bar  to  any  recovery  under  the 
amended  complaint,  or  if  the  same  evidence  would  support  both,  or  if  the  same 
measure  of  damages  is  applicable,  or  if  both  are  subject  to  the  same  plea"  [cit- 
ing many  cases  where  this  test  has  been  applied.] 

And  in  31  Cyc.  416,  upon  the  authority  of  many  decisions,  it  is  stated 
that  "so  long  as  the  facts  added  by  the  amendment,  however  different 
they  may  be  from  those  alleged  in  the  original  pleading,  show  sub- 
stantially the  same  injury  in  respect  to  the  same  transaction,  the 
amendment  is  not  objectionable  as  setting  up  a  distinct  cause  of  ac-* 
tion,"  mentioning  as  an  instance  included,  "varying  the  acts  of  negli- 
gence from  which  it  is  alleged  the  injury  resulted."  Suppose  the  first 
suit  had  been  carried  forward  on  the  petition  of  the  plaintiff  therein 
filed,  and  the  judgment  had  been  against  him ;  would  it  have  been  pos- 
sible for  him  to  have  maintained  a  new  action  brought  for  the  same, 
injury  varied  only  by  the  Circumstance  that  the  injury  occurred  from 
the  negligence  of  the  conductor  instead  of  the  engineer?  Clearly  not. 
And  so,  if  he  had  obtained  a  judgment  in  his  favor,  could  he  have 
brought  another  suit  for  the  same  injury  founded  on  the  distinction 
that  the  conductor  was  negligent?  The  answer  is  equally  obvious. 
Every  fact  or  circumstance  which  the  plaintiff  or  defendant  might  have 
brought  forward  in  support  of  his  action  or  in  defense  becomes  indif- 
ferent when  the  judgment  is  pronounced,  and  cannot  be  again  used  in 
a  new  suit  upon  the  same  cause  of  action  to  support  or  defeat  a  re- 
covery. Cromwell  v.  County  of  Sac,  94  U.  S.  351,  24  L.  Ed.  195; 
Southern  Minnesota  Ry.  Co.  v.  St.  Paul  &  S.  C.  K.  Co.,  55  Fed.  690, 
694,  5  C.  C.  A.  249,  per  Thayer,  J. ;  Manhattan  Trust  Co.  v.  Trust  Co. 
of  North  America,  107  Fed.  328,  46  C.  C.  A.  322 ;  Freeman  on  Judg- 
ments, §  249  (3d  Ed.);  Lawrence  v.  Stearns  (C.  C.)  79  Fed.  878;  23 
Cyc.  1295.  In  an  action  against  the  principal,  the  negligence  of  the 
servant  is  not  of  itself  a  sul^tantive  factor,  except  as  it  is  contemplated 
as  the  negligence  of  the  principal.    Or  suppose  an  action  to  be  brought 
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Upon  a  promissory  note  against  the  maker  and  it  is  alleged  that  it  was 
made  by  an  agent  on  behalf  of  the  maker  and  the  plaintiff  is  defeated ; 
could  he  maintain  a  fresh  action  against  the  same  defendant  on  show- 
ing that  another  person  executed  the  note  on  behalf  of  the  maker? 
The  material  question  in  either  case  is  whether  the  defendant  made  the 
note.    The  question  is  identical  in  both. 

Another  point  remains  to  be  considered.  It  is  contended  that  even 
if  it  should  be  held  there  was  error  in  instructing  the  jury  that  the 
cause  of  action  was  barred  by  the  statute  of  limitation,  still  the  ground, 
namely,  that  the  evidence  would  not  justify  a  verdict  for  the  plaintiflF, 
was  valid,  and  that  for  that  reason  the  instruction  was  in  substance 
correct,  and  therefore  the  judgment  ought  to  stand.  There  is  an  im- 
plication that  the  court  was  unwilling  to  put  its  instruction  upon  the 
ground  now  urged  and  the  exception  by  defendant's  counsel  would  in- 
dicate that  the  action  of  the  court  was  construed  as  a  refusal  to  give 
their  first  request.  However,  we  have  read  the  evidence  and  are  sat- 
isfied that  a  peremptory  instruction  would  not  have  been  proper.  As 
we  think  there  was  evidence  enough  to  raise  a  question  of  fact  for  the 
jury  upon  all  points  necessary  to  a  recovery,  it  was  not  for  that  court, 
nor  is  it  for  this,  to  estimate  its  relative  weight  or  value. 

The  judgment  must  be  reversed  with  costs,  and  a  new  trial  awarded. 


LEWIS  et  al.  v.  HITOHMAN  COAL  ft  COKE  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    March  11,  19ia) 

No.  949. 

1.  CtoUBTS  (I  407^ — Appellate  Jubibdictioiv  of  GaouiT  Coubts  ov  Appbaxs 
— ••Order  Conthvuinq  Injttwction." 

Under  Act  March  8,  1891,  c.  617,  I  7,  26  Stat  828,  as  amended  by  Act 
June  6,  1900.  c.  803,  81  Stat.  660  (U.  S.  Comp.  St  1901,  p.  550),  and  Act 
April  14,  1906,  c.  1G27,  34  Stat  116  (U.  S.  Oomp.  St  Supp.  1909,  p.  220), 
which  gives  a  right  of  appeal  to  the  Circuit  Court  ot  Appeals  ftom  an  in- 
terlocutory order  or  decree  granting  or  continuing  an  injunction,  to  be 
taken  within  30  days,  an  order  overruling  a  motion  to  dissolve  or  modify 
an  injunction  previously  granted  is  not  one  continuing  the  injunction 
within  the  meaning  of  the  statute,  and  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  1100;  Dec.  Dig. 
I  407.* 

Jurisdiction  of  Circuit  Court  of  Appeals,  see  notes  to  1  C  C.  A.  0;  82 
O.  a  A.  475.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia,  at  Philippi. 

Suit  in  equity  by  the  Hitchman  Coal  &  Coke  Company  against  T.  L. 
Lewis,  individually  and  as  vice  president  of  the  United  Mine  Workers 
of  America,  and  others.  Defendants  appeal  from  an  order  overruling 
a  motion  to  dissolve  and  modify  a  preliminary  injunction.  172  Fed. 
963.    Appeal  dismissed. 

•For  oth«r  cuet  lee  lame  topic  A  §  kumbbb  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  IndezM 
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Charles  E.  Hogg,  for  appellants. 
George  R.  E.  Gilchrist,  for  appellee. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD,  Dis- 
trict Judge, 

BOYD,  District  Judge.  On  the  24th  of  October,  1907,  the  Hitch- 
man  Coal  &  Coke  Company,  the  appellee  here,  filed  its  bill  of  complaint 
in  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
West  Virginia,  at  Philippi,  seeking  an  injunction  against  the  defend- 
ants upon  the  grounds  alleged  in  the  bill,  and  to  the  extent  prayed  for. 

A  temporary  restraining  order  was  issued  on  plaintiff's  motion,  and 
set  down  for  hearing  on  the  14th  day  of  January,  1908,  and  on  that  day 
the  said  hearing,  on  motion  of  defendants,  was  ijostponed  until  March 
18,  1908,  and  the  restraining  order  theretofore  issued  continued  until 
the  last-named  date.  On  the  18th  of  March,  1908,  the  hearing  was 
further  postponed  at  the  instance  of  defendants  until  the  26th  day  of 
May,  1908,  and  the  restraining  order  continued  until  that  day.  On  the 
26th  day  of  May,  1908,  a  hearing  was  had,  and  the  injunction  was 
granted  as  prayed  for  in  the  bill,  the  said  injunction  being  in  the  same 
language  as  the  temporary  restraining  order  theretofore  granted.  On 
the  day,  to  wit,  May  26,  1908,  that  the  hearing  was  had,  and  the  in- 
junction granted,  certain  of  the  defendants  who  had  been  served  moved 
to  dissolve  the  injunction,  and  this  motion  was  continued  until  the  3d 
day  of  November,  1908.  So  far  as  appears  from  the  record,  the  de- 
fendants took  no  further. action  on  the  motion  to  dissolve^  but  on  the 
16th  of  December,  1908,  they  filed  in  writing  a  motion  to  dissolve  in 
part  and  to  modify  in  certain  respects  the  injunction  of  May  26,  1908. 
The  latter  motion  was  argued  orally,  and  submitted  on  briefs  of  coun- 
sel for  the  parties  April  7,  1909,  and  on  September  21,  1909,  the  court 
entered  an  order  denying  the  motion  to  modify,  and  continuing  in  force 
the  injunction  as  granted  on  the  26th  of  May,  1908.  From  this  order 
the  defendants  appealed  to  this  court. 

The  interlocutory  decree  granting  the  injunction  was  entered,  as 
before  stated,  on  May  26,  1908,  and  30  days  elapsed  thereafter  without 
appeal.  The  question  is  presented  to  us  upon  a  motion  to  dismiss  as 
to  whether  the  order  of  September  21,  1909,  is  appealable.  This  ques- 
tion arises  under  section  7,  Act  March  3,  1891,  c.  617,  26  Stat.  828,  to 
establish  Circuit  Courts  of  Appeals  as  amended  by  Act  June  6,  1900, 
c.  803,  31  Stat.  660  (U.  S.  Comp.  St.  1901,  p.  660),  and  Act  April  14, 
1906,  c.  1627,  34  Stat.  116  (U.  S.  Comp.  St.  Supp.  1909,  p.  220).  The 
said  section  as  amended  reads  as  follows: 

**Sec.  7.  That  where,  upon  a  hearing  in  equity  in  a  District  or  in  a  Circuit 
Court,  or  by  a  judge  thereof  in  vacation,  an  injunction  shall  be  granted  or 
continued,  or  a  receiver  appointed  by  an  interlocutory  order  or  decree,  in  any 
cause  an  appeal  may  be  taken  from  such  interlocutory  order  or  decree  grant- 
ing or  continuing  such  injunction,  or  appointing  such  receiver,  to  the  Circuit 
Court  of  Appeals:  Provided,  that  the  appeal  must  be  taken  within  thirty  days 
from  entry  of  such  order  or  decree,  a»d  it  shall  take  precedence  in  the  appel- 
late court ;  and  the  proceedings  In  other  respects  in  the  court  below  shall  not 
be  stayed  unless  otherwise  ordered  by  that  court  or  by  the  appellate  court,  or 
a  judge  thereof,  during  the  pendency  of  such  appeal:  Provided  further,  that 
the  court  below  may,  in  its  discretion,  require  as  a  condition  of  the  appeal  an 
additional  bond." 


Digitized  by  V:iOOQIC 


LEWIS  Y.  HITCHMAN   COAL  A  GOKB   CO.  551 

The  order  entered  by  the  court  upon  the  motion  of  the  defendants 
to  dissolve  in  part  and  modify  the  injunction  of  May  26,  1908,  is  in 
the  following  language : 

"And  the  court,  now  being  advised  of  Its  decision,  In  accordance  with  its 
written  opinion  filed  in  this  cause  at  PhlUppi,  September  21,  1909,  delivered 
for  convenience  of  court  and  counsel  In  open  court  at  Wheeling,  September 
21,  1909.  doth  overrule  the  said  motion  of  the  served  defendants  for  a  partial 
dissolution  and  correspondent  modification  of  said  temporary  injunction  of 
May  26,  1908,  as  made  by  said  defendants  December  15,  190&  and  the  court 
doth  hereby  continue  In  full  force  and  effect  in  all  respects  the  temporary  in- 
junction heretofore  awarded  In  this  cause,  until  the  further  order  of  the 
court** 

After  considering  the  point  involved,  and  the  argument  orally,  and 
by  briefs  of  counsel,  we  have  come  to  the  conclusion  that  under  the  law 
an  appeal  from  the  order  of  the  Circuit  Court  entered  December  15, 
1909,  in.  this  case  denying  the  motion  of  defendants  to  dissolve  in  part 
and  modify  the  injunction  granted  on  May  26, 1908,  does  not  lie.  We 
might  stop  here  and  dismiss  the  appeal,  but  we  think  it  well  to  give 
at  least  a  brief  statement  of  the  grounds  upon  which  our  conclusion  is 
based.  Our  views  upon  the  question  are  so  well  expressed  in  the  case 
of  Dreutzer  v.  Frankfort  Land  Company  et  al.,  65  Fed.  642,  13  C.  C. 
A.  73,  that  we  take  the  liberty  of  quoting  from  that  case.  The  pro- 
ceeding which  had  been  taken  in  that  case  was  substantially  the  same 
as  here.  The  Frankfort  Land  Company  et  al.  had  filed  a  bill  in  the 
Circuit  Court  of  the  Sixth  Circuit,  and  on  the  23d  of  January,  1894, 
an  injunction  had  been  granted  against  Dreutzer  restraining  him  from 
prosecuting  certain  proceedings  at  law.  Subsequently,  on  the  2d  of 
March,  1894,  the  defendant  moved  to  dissolve  the  injunction  on  the 
same  grounds  upon  which  he  had  originally  opposed  it,  and  on  the 
additional  ground  that  sureties  on  bond  of  complainant  were  insuffi- 
cient. This  motion  was  denied  by  an  order  entered  March  9,  1894. 
An  appeal  was  taken  from  this  last  order  on  the  6th  of  April,  1894. 
The  Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  Taft,  Circuit 
Judge,  delivering  the  opinion,  after  stating  the  facts  and  inserting  a 
copy  of  section  7  of  the  Circuit  Court  of  Appeals  act,  says : 

"The  section  Introduced  into  federal  appellate  procedure  a  novelty.  Before 
its  enactment,  there  was  no  method  of  reviewing  on  appeal  an  interlocutory 
order  or  decree  of  the  District  or  Circuit  Courts.  Congress  accompanied  this 
remedial  provision  with  the  condition  that  It  should  be  taken  advantage  of 
b^  the  aggi-leved  party  within  30  days  after  It  accrued.  The  condition  Is  to 
be  given  effect,  and  is  not  to  be  made  nugatory  by  a  construction  which  would 
put  it  In  the  power  of  the  aggrieved  party  to  extend  the  limitation  indefinitely. 
It  is  clear,  therefore,  that  when,  after  a  hearing  of  both  sides,  an  Injunction 
has  been  granted  by  the  circuit  court  to  continue  in  force  for  a  fixed  time — 
as,  for  example,  until  a  hearing  on  the  merits — the  enjoined  party  cannot, 
after  the  expiration  of  30  days  from  the  order  granting  the  injunction,  ac- 
quire a  new  right  of  appeal  by  the  filing  of  a  motion  to  dissolve  the  Injunc- 
tion, and  an  order  of  the  court  denying  the  motion.  Such  an  order  neither 
grants  nor  continues  the  injunction  within  the  meaning  of  section  7  of  the 
act.  Even  if  such  order  is  made,  the  Injunction  remains  in  force  until  the 
time  fixed  In  the  order  granting  it  for  Its  expiration.  And  the  denial  of  the 
motion  to  dissolve  the  injunction  adds  nothing  to  its  force  or  effect." 

As  the  decision  in  the  Dreutzer  Case,  which  we  have  cited,  and  from 
which  we  have  quoted,  was  rendered  in  1895,  it  may  be  suggested  that 
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the  amendments  of  June  6, 1900,  and  April  14, 1906,  to  section  7  of  the 
Circuit  Court  of  Appeals  act,  may  have  the  effect  to  weaken  the  force 
of  it,  but  upon  examination  of  the  original  statute  and  the  amendments 
it  will  be  seen  that,  so  far  as  the  point  involved  in  the  Dreutzer  Case 
and  the  case  before  us  is  concerned,  the  statute  as  originally  passed^ 
and  as  amended,  is  substantially  the  same. 

We  do  not  deem  it  necessary  to  further  discuss  the  proposition. 
The  appeal  is  dismissed. 

Dismissed. 


In  re  T.  A.  McINTYRB  &  00. 

(OircQlt  Oonrt  of  Appeals,  Second  Glrcait.    February  8^  IdlO.) 

No.  119. 

L  Bankbitftct  (S  328*)  —  Admiristbation  of  Estate— Olaims  to  Assets  — 
Power  of  Court. 

A  court  having  as  a  necessary  incident  to  Its  power  to  administer  a 
bankrupt's  estate  ttie  power  to  summarily  dispose  of  claims  to  assets  in 
its  possession  may  limit  the  time  for  claimants  of  funds  to  prove  their 
title  to  less  than  the  year  which  the  statute  allows  for  the  proof  of  claims 
of  creditors,  providing  notice  be  given  to  the  claimants  and  a  reasonable 
time  afforded  them. 

[E}d.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  82a*] 

2.  Bankruptcy  (§  328*)— Administration  of  Estate— CLahc  to  Funds— Time 
FOR  Presentation. 

Where  a  claim  of  title  to  a  fund  in  the  possession  of  trustees  in  bank- 
ruptcy was  not  presented  till  nearly  11  months  after  the  time  fixed  for 
such  claims  had  expired,  during  which  time  the  referee  had  passed  on  all 
claims  to  title  and  was  ready  to  file  a  report,  and  the  affidavit  of  the  peti- 
tioner's attorney  does  not  state  of  whom  he  inquired  nor  the  information 
he  got,  as  to  the  possession  by  the  trustees  of  the  fund  he  claimed,  nor 
whether  he  could  not  have  sooner  obtained  the  necessary  information  by 
the  exercise  of  ordinary  diligence,  the  court  did  not  abuse  its  discretion  in 
denying  a  motion  to  permit  him  to  file  his  claim. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec  Dig.  i  32a*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Soutli- 
cm  District  of  New  York. 

In  the  Matter  of  the  Bankruptcy  pf  T.  A.  Mclntyre  &  Co.  From 
an  order  denying  the  petition  of  Edward  Pierce  for  leave  to  file  a 
claim  of  title  against  moneys  and  securities  in  the  hands  of  the  trustees 
after  the  time  for  filing  such  claims  fixed  by  the  court  had  passed,  he 
appeals.    Affirmed. 

Charles  O.  Brewster  (S.  J.  Rosensohn,  of  counsel),  for  appellant. 
Irving  L.  Ernst  and  D.  Raymond  Cobb  (M.  N.  Schwarzschild,  of 
counsel),  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  April  10,  1908,  Edward  Pierce,  the  peti- 
tioner, bought  through  Mclntyre  &  Co.  100  shares  of  Great  North- 
cm  preferred  stock  which  he  paid  for  and  left  in  their  hands.  They 
wrongfully  sold  the  same  and  deposited  the  proceeds  in  their  account 

*For  oUier  omm  8«e  lame  topic  *  f  mumbbb  in  Dec.  ft  Am.  Digi.  1907  to  date.  *  Rcp'r  IndoxM 
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in  the  National  Bank  of  Commerce.  May  21st  Mclntyre  &  Co.  were 
adjudicated  bankrupts.  They  had  borrowed  $200,000  from  the  bank 
upon  various  securities  as  collateral,  a  large  part  of  which  the  bank 
sold  out  under  the  collateral  note.  After  applying  the  balance  to  the 
credit  of  the  bankrupt  and  the  proceeds  of  sale  of  the  securities,^  there 
remained  in  the  hands  of  the  bank  $32,177.62  in  cash  and  certain 
securities.  May  26th  tfie  court  ordered  the  bank  to  pay  over  the  cash 
and  securities  to  the  receivers,  which  was  done,  and  also  ordered  all 
persons  making  any  claim  thereto  to  file  their  claims  on  or  before 
June  26th  in  the  office  of  the  referee  or  be  forever  barred.  May 
15,  1909,  the  petitioner,  upon  the  affidavit  of  his  attorney  that  he  had 
inquired  in  June,  1908,  whether  the  stock  or  its  proceeds  had  reached 
the  hands  of  the  receivers  and  been  informed  that  they  had  not,  but 
that  recently  he  had  received  information  indicating  that  a  part  of  the 
proceeds  of  the  stock  was  on  deposit  in  the  bank,  moved  for  leave  to 
prove  his  right  to  share  in  the  fund,  notwithstanding  the  fact  that  the 
time  fixed  for  so  doing  had  expired.  This  motion  the  court  denied, 
as  made  too  late. 

The  petitioner  contends  that  the  court  had  no  power  to  so  limit  the 
time  for  claimants  of  the  fund  to  prove  their  title,  because  the  bank- 
ruptcy act  permits  claims  of  creditors  to  be  filed  within  a  year  from  the 
adjudication.  But  the  court  was  dealing  with  strangers,  and  not  with 
creditors;  and,  if  the  estate  is  to  be  distributed  within  a  year  from 
adjudication,  claims  of  title  to  funds  or  securities  in  the  hands  of  the 
trustee  must  be  sooner  disposed  of.  We  think  the  court  of  bank- 
ruptcy has  as  a  necessary  incident  to  its  duty  to  administer  the  bank- 
rupt's estate  the  power  to  summarily  dispose  of  claims  to  assets  in 
its  possession.  Collier  on  Bankruptcy  C7th  Ed.)  408.  Of  course,  no- 
tice must  be  given  to  the  claimants,  and  a  reasonable  time  afforded 
them  within  which  to  prove  their  claims.  This  petitioner  had  notice, 
and,  as  he  made  no  objection  to  the  time  fixed,  he  is  not  now  in  a 
situation  to  say  that  it  was  too  short.  What  he  seeks  to  do  is  to  be 
relieved  of  the  time  limit,  and  for  that  purpose  he  suggests  to  the 
court  i^rounds  for  exercising  its  discretion  in  his  favor.  When,  how- 
ever. It  is  considered  that  he  did  not  ask  for  relief  until  nearly  11 
months  after  the  period  fixed  had  expired,  during  which  time  the 
referee  had  passed  upon  all  claims  of  title  and  was  ready  to  file  an 
elaborate  report,  and,  further,  that  the  affidavit  of  his  attorney  does 
not  state  of  whom  he  inquired  in  June,  1908,  nor  what  information  he 
got,  nor  when  nor  from  whom  he  got  the  subsequent  information,  what 
that  information  was,  and  whether  it  could  not  have  been  sooner  ob- 
tained by  the  exercise  of  ordinary  diligence,  we  think  the  court  cannot 
be  said  to  have  abused  its  discretion  in  denying  the  motion. 

The  order  is  affirmed,  with  costs. 
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MABTIN  V.  BURFORD  et  aL 
(Circuit  Court  of  Appeals,  Ninth  Circuit    February  7, 1910.)     . 
No.  1,712. 

1.  Appeal  and  Ebbob  (i  454*)— Jubisdiction  or  Appellate  Coubt— Pboceed- 

INOS  FOB  TbANSFEB  OF  CAUSB. 

Where  a  writ  of  error  has  been  sued  out  in  due  time,  and  duly  returned 
and  filed  in  the  Circuit  Court  of  Appeals,  together  with  a  transcript  of 
the  record  and  assignment  of  errors  In  proper  form,  the  court  acquires 
jurisdiction  of  the  case. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  2215; 
Dec.  Dig.  §  454.*] 

2.  Appeal  and  Ebbob  (§  407*) — Sebvice  of  Citation. 

A  citation  In  error  should  be  served  personally  on  the  attorneys  of  rec- 
ord, or  upon  all  of  the  parties  in  whose  favor  Judgment  was  entered,  and 
service  by  mail  is  Insufficient;  but  where  service  was  so  made,  but  the 
court  has  acquired  jurisdiction  of  the  case,  a  new  citation  may  be  Issued 
and  properly  served. 

lEd.  Note. — For  other  caseSi  see  Appeal  and  Error,  Cent  Dig.  i  2121; 
Dec.  Dig.  8  407.*] 

In  Error  to  the  District  Court  of  the  United  States  for  Division 
No.  1  of  the  District  of  Alaska. 

Action  by  J.  W.  Martin  against  George  C.  Burford,  Jules  B.  Caro, 
Charles  E.  Hooker,  and  J.  B.  Caro,  partners  as  J.  B.  Caro  &  Co.,  to 
recover  damages  alleged  to  have  been  sustained  by  the  plaintiff  by 
reason  of  false  representations  as  to  the  ownership  of  property  pur- 
chased by  the  plaintiff  from  the  defendants.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  On  motion  to  dismiss  writ  of  error. 
Overruled. 

E.  M.  Barnes,  for  plaintiff  in  error. 

Winn  &  Burton  and  Hellenthal  &  Hellenthal,  for  defendants  in 
error. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

MORROW,  Circuit  Judge.  The  defendants  in  error  have  appeared 
specially  and  interposed  a  motion  to  dismiss  the  appeal  on  the  ground 
that  the  court  has  no  jurisdiction  to  entertain  the  appeal,  and  on  the 
further  ground  that  the  court  is  without  jurisdiction  of  the  persons 
of  the  defendants  in  error  George  C.  Burford,  Jules  B.  Caro,  and 
Charles  E.  Hooker,  or  the  partnership  doing  business  under  the  firm 
name  and  style  of  J.  B.  Caro  &  Co.,  for  the  reason  that  the  citation  is- 
sued there  was  never  served  on  George  C.  Burford,  or  Jules  B.  Caro,  or 
Charles  E.  Hooker,  or  the  partnership  of  J.  B.  Caro  &  Co.  The  plain- 
tiff in  error  was  the  plaintiff  in  the  court  below,  and  the  judgment  ap- 
pealed from  was  in  favor  of  all  the  defendants  in  error.  We  assume 
that  the  motion  was  intended  to  be  a  motion  to  dismiss  the  writ  of 
error,  and  will  treat  it  as  such.  The  writ  of  error  was  sued  out  in  due 
time  after  the  entry  of  the  judgment,  and  was  returned  and  docketed 
in  this  court,  together  with  an  authenticated  transcript  of  the  record 
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and  the  assignment  of  errors,  with  the  prayer  for  reversal  of  the 
judgment,  as  provided  by  law.  The  court  has  therefore  acquired  juris- 
diction of  the  case  upon  the  writ  of  error,  and  the  motion  to  dismiss 
the  writ  of  error  must  be  denied. 

Whether  the  court  has  obtained  jurisdiction  of  the  defendants  in 
error  by  the  serving  of  the  citation  is  another  question.  It  appears 
from  the  evidence  of  service  that  the  citation  was  not  served  upon  the 
2ittomeys  for  the  defendants  in  error  nor  upon  George  C.  Burford, 
one  of  the  defendants  in  error;  that  service  was  made  upon  the  part- 
nership of  J.  B.  Caro  &  Co,  by  depositing  a  copy  of  the  citation  in  the 
post  office  at  Juneau,  Alaska,  postage  prepaid,  addressed  to  "].  B. 
Caro  &  Co.,  Juneau,  Alaska";  and  that  no  service  of  any  kind  was 
made  upon  Charles  E.  Hooker  and  J.  B.  Caro,  the  individual  members 
of  the  partnership  of  J.  B.  Caro  &  Co.  Service  by  mail  was  insuffi- 
cient. Tripp  V.  Santa  Rosa  Street  R.  Co.,  144  U.  S.  126,  129,  12  Sup. 
Ct.  655,  36  L.  Ed.  371.  The  citation  should  have  been  served  upon  the 
attorneys  of  record  (Bacon  v.  Hart,  66  U.  S.  38,  17  L.  Ed.  52 ;  Bigler 
v.  Waller,  79  U.  S.  142,  147,  20  L.  Ed.  260),  or  upon  all  the  parties  in 
whose  favor  the  judgment  was  entered  in  the  court  below  (Knicker- 
bocker Life  Ins.  Co.  v.  Pendleton,  115  U.  S.  339,  341,  6  Sup.  Ct.  74, 
29  L.  Ed.  432).  It  has  been  held  that  the  appellate  court  cannot  take- 
jurisdiction  of  a  writ  of  error  which  describes  parties  by  the  name  of 
a  firm.  Where,  however,  the  record  discloses  the  names  of  the  indi- 
viduals who  comprise  the  firm,  the  writ  of  error  can  be  amended 
under  section  1005,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  714).  Estis 
V.  Trabue,  128  U.  S.  225,  228,  9  Sup.  Ct.  58,  32  L.  Ed.  437.  But  this 
rule  of  amendment  does  not  apply  to  the  citation,  which  is  a  notice  to 
the  adverse  party  or  parties  to  appear  in  the  appellate  court  and  show 
cause  why  a  judgment  should  not  be  corrected.  In  such  case  all  par- 
ties in  whose  favor  the  judgment  is  rendered  must  have  notice.  The 
notice  may  be  waived ;  but  if  not  waived,  and  the  defendants  in  error 
are  not  served  with  notice,  either  personally  or  by  their  attorney,  they 
have  not  been  brought  within  the  jurisdiction  of  the  court.  The 
proper  practice  in  such  case  is  to  issue  a  new  citation.  Knickerbocker 
Life  Ins.  Co.  v.  Pendleton,  supra;  Jacobs  v.  George,  150  U.  S.  415, 
14  Sup.  Ct.  159,  37  L.  Ed.  1127 ;  Altenberg  v.  Grant,  83  Fed.  980,  28 
C.  C.  A.  244. 

Let  a  new  citation  issue  in  this  case,  to  be  served  upon  the  attorneys 
of  record  representing  the  defendants  in  error  in  the  court  below,  or 
the  attorneys  who  have  appeared  specially  in  this  court,  or  upon  all 
the  parties  m  whose  favor  the  judgment  was  entered. 
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KENTUCKY  STATE  BOARD  OF  CONTROL  FOR  CHARITABLE  INSTI- 
TUTIONS  et  aL  v.  LEWIS  et  al. 

(Circait  Conrt  of  Appeals,  Sixth  Clrcalt    Febrnary  21,  1910.) 

No.  1,095. 

COTJBTS   (i  405*) — FEDEBiX  COUBTS— JUBISDICTION    OF   ClBCUIT   COUBT   OF   AP- 
PEALS. 

The  circuit  Court  of  Appeals  is  without  jurisdiction  of  an  appeal  in 
an  ancillary  suit  where  the  only  question  presented  by  the  assl^n^ments 
of  error  is  the  Jurisdiction  of  the  court  below  in  the  principal  suit,  ju- 
risdiction in  such  case  being  exclusiyely  vested  in  the  Supreme  Court  by 
Act  March  3,  1891,  c.  617,  $  5,  26  Stat  827  (U.  S.  Comp.  St  1901,  p.  549), 
creating  the  Circuit  Courts  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  1099;  Dec  Dig.  I 
405.* 

Jurisdiction  of  Circuit  Court  of  Appeals  in  general,  see  notes  to  Lau 
Ow  Bew  y.  United  States,  1  C.  C.  A.  6 ;  United  States  Freehold  Land  & 
Em.  Co.  y.  Gallegos,  32  C.  C.  A.  475.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Kentucky. 

In  Equity.  Suit  by  Edward  C.  Lewis  and  John  H.  Kitchen,  part- 
ners as  Lewis  &  Kitchen,  against  the  Kentucky  State  Board  of  Con- 
trol for  Charitable  Institutions  and  others.  Defendants  appeal  from 
a  decree  granting  an  injunction.    Appeal  dismissed, 

W.  S.  Mendel,  for  appellants. 
W.  W.  Crawford,  for  appellees. 

Before  SEVERENS,  WARRINGTON,  and  KNAPPEN,  Circuit 
Judges. 

PER  CURIAM.  In  this  cause  the  assignments  of  error  are  di- 
rected solely  to  the  question  of  the  jurisdiction  of  the  court  below  in 
the  case  whereunto  the  bill  in  this  case  is  ancillary.  This  bill  depends 
for  the  jurisdiction,  not  upon  the  conditions  of  jurisdiction  requisite 
to  an  independent  suit,  but  upon  the  jurisdiction  of  the  case  which  it 
is  filed  to  promote.  No  question  of  merits  of  the  controversy  is  pre- 
sented. 

In  these  circumstances,  the  jurisdiction  of  an  appeal  is  exclusively 
vested  in  the  Supreme  Court  by  section  6  of  the  act  creating  the  Court 
of  Appeals  (Act  March  3,  1891,  c.  617,  26  Stat.  827  [U.  S.  Comp.  St. 
1901,  p.  549]).  Pope  v.  Louisville,  N.  A.  &  C.  R.  Co.,  173  U.  S.  673, 
19  Sup.  Ct.  600,  43  L.  Ed.  814,  and  cases  cited  in  that  case.  United 
States  V.  Severens,  71  Fed.  768,  18  C.  C.  A.  314;  Coler  v.  Grainger 
County,  74  Fed.  21,  20  C.  C.  A.  267.  And  the  appeal  to  this  court 
must  be  dismissed. 
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AMEBIOAN  SPECIALTY  STAMPING  GO.  T.  NEW  ENGLAND  ENAMEL- 
ING CO. 

(Circalt  Court  of  Appeals,  Second  Circuit    February  8,  1910.) 

No.  214. 

1*  Patents  (|  312*)— Infriitoement— Sttfficibnct  of  Evidence. 

Where  a  defendant,  wbich  admittedly  made  and  sold  an  article  which 
infringed  a  i>atent,  of  which,  however,  it  had  no  knowledge,  made  an 
agreement  with  the  patentee  conceding  the  validity  of  the  patent  and 
agreeing  to  discontinue  the  manufacture  and  sale  of  the  infringing  article, 
the  fact  that  it  retained  in  its  circulars  cuts  apparently  representing  such 
article  is  not  alone  sufficient  to  establish  suji>sequent  infringement 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  |  549;  Dec.  Dig.  | 
812.*] 

2.  Patents  (|  283*) — Suit  fob  Infbingbment— Defenses— Estoppel  bt^Con- 

xbact— constbugtion  of  patent. 

An  agreement  by  which  a  defendant  conceded  the  validity  of  com- 
plainant's patent  and  agreed  to  discontinue  the  manufacture  and  sale  of 
an  infringing  artidOi  in  consideration  of  the  waiver  of  ,all  claims  for 
past  infringement  while  it  estops  defendant,  when  sued  for  infringement 
by  a  different  article,  ftom  denying  the  validity  of  the  patent  or  a  con- 
struction of  the  claims  covering  the  article  previously  made,  does  not 
preclude  it  from  denying  infringement  by  the  new  article;  and  in  con- 
sidering that  question  the  court  may  look  into  the  prior  art  and  construe 
the  specification  in  the  light  of  the  file  wrapper,  in  order  to  determine 
whether  the  new  article  infringes. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  i|  418-452;  Dec. 
Dig.  I  283.*] 

3.  Patents  (§  167*) — Constbuction  of  Claims— Refebenoe  to  Specification. 

In  construing  the  claims  of  a  patent  whether  or  not  the  phrase  "sub* 
stantially  as  described"  is  repeated  in  each  one,  the  first  and  generally 
the  best  source  of  information  is  the  specification. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  S  243;  Dea  Dig.  S 
167.*] 

4.  Patents  (§  328*) — Infbingement— Cookino  Utensil. 

The  Obermann  patent  No.  507,281,  for  a  cooking  utensil,  construed,  and 
the  evidence  of  infringement  Jield  insufficient  to  warrant  the  granting  of 
a  preliminary  injunction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

Suit  in  equity  by  the  American  Specialty  Stamping  Company  against 
the  New  England  Enameling  Company.  From  an  order  granting  a 
preliminary  injunction,  defendant  appeals.    Reversed. 

Steinhardt  &  Goldman  (Robert  N.  Kenyon  and  Walter  F.  Rogers,  of 
counsel),  for  appellant. 

Arthur  von  Briesen,  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Prior  to  April  30, 1906,  defendant  was 
manufacturing  and  selling  a  kettle,  apparently  a  Chinese  copy  of  the 
device  of  the  patent.  It  is  contended,  and  not  disputed,  that  at  that 
time  defendant  did  not  know  of  the  patent.  Being  called  upon  to 
desist,  it  entered  into  an  agreement  with  complainant  whereby  the  lat- 
ter waived  all  claims  for  past  infringements  and  defendant  conceded 

^or  oUier  caaet  Me  same  topic  A  fi  numbbb  In  Dec.  *  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 


Digitized  by 


Google 


558  '   176  FEDERAL  REPORTER. 

the  validity  of  the  patent  and  agreed  to  discontinue,  from  the  date  of 
the  agreement,  the  manufacture  and  sales  of  kettles  covered  by  the 
patent.  We  find  in  the  record  no  satisfactory  evidence  that  since 
April  30,  1906,  it  has  manufactured  or  sold  any  kettles  exactly  like 
those  which  it  then  conceded  to  be  infringements  of  a  valid  patent. 
The  utmost  that  the  evidence  seems  to  establish  is  that  the  illustrations 
which  defendant  issues  with  its  circulars  to  the  trade  are  so  drawn  as 
to  indicate  kettles  of  both  types.  It  is  thought  that  complainant  must 
show  more  than  this  to  make  out  infringement  subsequent  to  1906. 
If  defendant  really  is  selling  the  old  type  of  kettle  under  these  adver- 
tisements, it  should  not  be  difficult  ,to  show  that  fact.  It  has  made  and 
sold  kettles  of.  a  somewhat- different  type,  and  contends  that  these  are 
not  infringements. 

While  defendant  may  not  dispute  the  validity  of  the  patent,  nor  such 
a  construction  of  its  claims  as  will  cover  kettles  of  the  type  it  first 
made,  it  may  show,  if  it  can,  that  those  of  the  later  type  are  not  within 
the  patent;  and  in  considering  this  question  the  court  may  look  into 
the  prior  art  and  construe  the  specifications  in  the  light  of  the  file 
wrapper,  in  order  to  determine  whether  the  new  style  of  kettle  also 
infringes  the  patent. 

The  patent  is  a  simple  one,  for  an  improvement  on  five  prior  patents 
to  Obermann,  and  deals  with  the  cover  of  a  kettle.  The  differences 
between  the  two  ty|>es  above  referred  to  are  these:  In  the  earlier  type 
the  cover,  which  has  a  flange  that  rests  on  the  kettle,  is  movable  to- 
wards and  from  the  spout — its  diameter  relative  to  that  of  the  kettle 
being  such  as  to  permit  a  sliding  movement — and,  when  it  is  desired, 
is  thus  slid  backward  by  an  operating  handle,  and  locked  by  such  handle 
at  the  close  of  the  backward  movement.  In  the  later  type  the  operating^ 
handle  merely  pinches  or  locks  the  cover  to  the  kettle  in  situ,  without 
imparting  to  the  cover  any  prior  backward  movement. 

The  three  claims  relied  upon  are : 

*'l.  The  combination  of  a  vessel  having:  a  spout  In  its  upper  edge,  a  cover 
for  said  vessel  provided  with  an  extension  which  serves  as  a  cover  for  the 
spout  and  having  a  peripheral  flange  bent  upward  and  outward  extending  over 
the  upper  edge  of  the  vessel,  and  an  operating  handle  pivotally  secured  on  side 
the  vessel  and  provided  with  a  hook-like  portion  which  is  adapted  for  engaging 
the  flange  of  the  cover,  all  parts  operating  substantially  as  described. 

"2.  The  combination  of  a  vessel  having  an  open  top  spout  and  an  aperture 
E,  a  cover  for  the  vessel  having  at  one  edge  a  projection  which  serves  as  a 
cover  for  the  spout  and  provided  with  a  peripheral  flange  bent  upward  and 
outward  and  extending  over  the  upper  edge  of  the  vessel,  and  an  (iterating 
handle  pivoted  to  the  outer  upper  side  of  the  vessel  opposite  the  spout  and  pro- 
vided with  a  hooked  portion  which  is  adapted  for  engaging  the  flange  of  the 
cover,  substantially  as  described. 

"3.  The  combination  of  a  vessel  having  an  open  top  spout  at  its  upper  edge, 
a  closely  fitting  cover  for  said  vessel  having  at  one  edge  an  extension  which 
serves  as  a  cover  for  the  spout  and  provided  with  a  peripheral  flange  bent  up- 
ward and  outward  and  extending  over  the  upper  edge  of  the  vessel,  and  the 
locking  handle  pivoted  to  the  outer  side  of  the  vessel  opposite  the  spout,  and 
provided  with  a  hooked  portion  which  is  adapted  to  pass  over  the  flange  of  the 
cover,  the  distance  from  the  tip  of  the  spout  cover  to  the  edge  of  the  vessel 
cover,  which  is  opposite  thereto,  being  less  than  the  distance  from  the  tip  of 
the  spout  to  the  upper  edge  of  the  vessel,  which  is  opposite." 

In  construing  claims,  whether  or  not  the  phrase  "substantially  as 
described"  is  repeated  in  each  one,  the  first,  and  generally  the  best, 
source  of  information  is  the  specifications.    In  this  case  no  change  was 
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made  in  the  description  of  the  patented  improvement  while  the  applica- 
tion was  pending  in  the  Patent  Office.  It  states  that  the  invention  has 
for  its  object  to  produce  a  cooking  vessel  of  such  construction  that  the 
water  can  be  drained  from  the  article  being  cooked  and  steam  allowed 
to  escape  without  the  necessity  of  lifting  the  cover  from  the  vessel, 
and  that  it  consists  in  the  "novel  arrangement  and  combination  of  parts 
more  fully  hereinafter  described  and  specifically  pointed  out  in  the 
claims."  After  describing  a  "perforated  steamer,"  claims  for  which 
were  subsequently  withdrawn,  it  proceeds : 

"This  Invention  still  farther  consists  in  the  novel  constrpction  of  the  opera- 
ting handle  for  the  purpose  ot  opening  and  closing  the  lid  or  cover ;  further- 
more the  invention  consists  in  the  employment  of  suitable  means  to  hold  said 
cover  in  position.  ♦  ♦  ♦  Fig.  2  is  vertical  sectional  view  showing  the  cover 
in  a  closed  position  over  the  vessel.  Fig.  3  is  a  vertical  sectional  view  show- 
ing the  cover  drawn  back  and  the  vessel  open  sufficiently  to  allow  draining  and 
the  escape  of  steam.  Fig.  4  is  a  top  plan  [corresponding  to  Fig.  2].  Fig.  5  is 
a  top  plan  corresponding  to  Fig.  8.  Fig.  6  is  a  detail  perspective  view  of  the 
operating  handle.*' 
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It  IS  sufficient  to  reproduce  Figs.  4  and  5,  which  show  very  clearly 
the  combination  of  parts ;  B  being  the  cover,  with  its  annular  flange, 
a,  and  D  the  operating  handle. 

The  inventor  next  describes  the  operation  of  his  device.  After  a 
reference  to  the  so-called  "steamer"  he  proceeds : 

"When  it  becomes  necessary  to  drain  the  water  from  the  vessel  the  operator 
lifts  the  vessel  by  the  handle  with  left  hand,  which  leaves  the  right  free  to 
manipulate  the  handle  which  engages  with  the  cover  and  draws  it  back  a  suffi- 
cient distance  to  allow  water  and  steam  to  escape ;  and  in  this  connection  par- 
ticular attention  is  called  to  the  operating  handle  which  is  so  formed  as  to  en- 
gage in  its  operation  with  the  flanged  portion  of  the  lid  or  cover  and  thereby 
withdrawing  its  projecting  portion  from  over  the  spout  a  sufficient  distance  to 
allow  the  water  to  drain  and  steam  to  escape  as  shown  in  Fips.  3  and  5  of  the 
drawings.  ♦  ♦  ♦  The  rim  on  top  of  the  vessel  is  so  formed  as  to  coincide 
with  that  of  the  lid  or  cover.  It  is  so  constructed,  however,  as  to  allow  enough 
room  or  play  as  to  effectually  operate  as  heretofore  described." 

The  application  as  filed  contained  six  claims.  Nos.  3  and  4  related 
to  the  "steamer,"  and  were  promptly  rejected,  and  rejection  acquiesced 
in.  Nos.  1,  2,  and  6  enumerated  the  "steamer,"  and  were  rejected, 
and  thereafter  modified,  so  as  to  eliminate  that  element.  No.  5,  which 
was  merely  for  "operating  handle,  D,  pivoted  at  d,"  was  rejected  on 
prior  English  patent  to  the  same  inventor.  Four  claims  were  then 
submitted,  which  contained  no  reference  to  a  "steamer."     No.  2  reads: 
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''In  a  cooklngr  vessel  having  a  spout,  a  Ud  completely  covering  said  vessel 
and  spout  to  close  the  same,  and  an  operating  handle  engaging  said  lid  to  effect 
a  forward  ot  backward  movement  of  the  same  to  open  and  idose  said  spout» 
substantially  as  described." 

In  the  other  three  proposed  claims  this  movement  of  the  cover  by 
the  operating  handle  is  set  forth. 
In  reply  the  Office  wrote: 

"The  examiner  Is  unable  to  see  how  the  operating  handle  draws  the  cover 
from  over  the  spout,  since  from  the  drawings  It  appears  to  merely  bind  the 
cover  to  the  vessel." 

The  examiner's  investigation  of  the  application  must  have  been  very 
superficial,  because  the  drawings  quite  clearly  show  just  how  the  op- 
erating handle  draws  the  cover  from  over  the  spout  Replying  to  this 
inquiry  applicant  wrote: 

"The  backward  movement  of  the  lid  Is  effected  through  oppositely  arranged 
Inclines  of  the  annular  projecting  flange  of  the  lid  and  of  the  operating 
handle." 

Despite  this  statement  of  what  seems  to  be  self-evident  on  inspection 
of  the  original  application  and  drawings,  the  examiner  again  wrote 
that: 

"The  alleged  operation  Is  so  far  from  a  reasonable  one  that  a  model  Is  nec^ 
essary  to  an  understanding  of  the  Invention." 

The  model  was  duly  filed.  Thereafter,  in  criticism  of  the  claims 
then  pending  before  him,  all  of  which  referred  to  the  backward  move- 
ment of  the  lid  by  the  operating  handle,  the  examiner  wrote  that  they 
"are  drawn  to  cover  merely  the  capabilities  of  the  device.''  This  was 
more  legitimate  criticism,  although  as  to  some  of  the  claims  then  be- 
fore him  it  seems  rather  overstrained.  He  added  that  in  his  opinion  the 
real  point  which  the  applicant  was  seeking  to  cover  would  be  brought 
out  by  a  claim  which  he  suggested,  and  which  is  identical  with  claim 
3  of  the  patent  as  issued,  adding  that  such  a  claim  would  probably 
receive  favorable  consideration,  and  "is  held  to  cover  all  the  patentable 
novelty  in  the  case."  Inasmuch  as  throughout  the  specification  this 
movement  of  the  lid  is  made  the  one  prominent  feature,  as.  indicated 
in  the  drawings,  was  explained  in  applicant's  letter  as  to  "oppositely 
arranged  inclines,"  and — if  the  model  conformed  to  the  specifications 
— was  practically  embodied  therein,  it  cannot  be  supposed  that  even 
the  examiner  could  then  suppose  that  the  "real  point"  which  applicant 
was  "seeking  to  cover"  was  a  locking  handle  which  merely  held  the 
cover  in  place  without  operating  at  all  to  shift  its  position.  The  latter 
part  of  this  proposed  claim,  as  to  the  relative  longitudinal  diameters  of 
cover  and  kettle,  indicates  that  it  was  contemplated  that  there  should, 
in  the  langfuage  of  the  specifications,  be  "room  or  play  to  eflFectually 
operate  as  heretofore  described."  Moreover  the  examiner  had  before 
him  Obermann's  prior  patent.  No.  334,469,  referred  to  in  applicant's 
specification,  which  showed  a  "handle  provided  with  a  hook,  the  whole 
being  suitably  pivoted  upon  the  vessel  and  so  arranged  that  the  hook 
will  overlap  the  edge  of  the  cover  when  turned  to  the  position  shown 
in  dotted  lines  Fig.  2."  This  hook  has  a  straight  finger.  The  one  of 
the  patent  in  suit  is  curved ;  but  certainly  there  could  be  no  patentable 
invention  in  this  mere  change  of  form,  unless  it  accomplished  some 
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useful  result,  and  the  only  result  hinted  at  is  the  effecting  of  a  back- 
ward movement  of  the  cover  before  it  is  locked  in  place. 

The  applicant  accepted  the  awkwardly  drawn  claim  which  the  ex- 
aminer offered  him,  and  from  the  other  two  claims,  which  at  the  end 
he  had  pending,  eliminated  the  words  "to  effect  a  backward  movement 
of  the  cover/'  which  the  examiner  had  criticised  as  "attempting  to 
claim  the  apparatus,  by  referring  to  its  capabilities,  instead  of  its  con- 
struction," and  the  three  claims  issued  as  set  forth  supra.  But  in  view 
of  the  specifications,  which  remained  unchanged  from  first  to  last,  we 
cannot  hold  that  the  action  of  the  Patent  Office  so  broadens  these 
claims  as  to  warrant  a  construction  that  would  cover  a  type  of  opera- 
ting handle  which  merely  holds  the  cover  in  place,  without  first  shifting 
it  so  as  to  allow  the  escape  of  water  and  steam. 

The  order  is  reversed,  with  costs,  but  without  prejudice  to  a  renewed 
application  for  injunction,  should  complainant  be  able  hereafter  to 
show  the  manufacture  or  sale  by  defendant  of  kettles  similar  to  those 
manufactured  before  the  agreement  of  April  30,  1906. 


FOREST  CITT  FOUNDRY  &  MFG.  00.  T.  BARNARD. 

(Gircait  Court  of  Appeals,  Sixth  drcnlt    February  8»  1910.) 

No.  1,979. 

1.  Patents  (§  66*)— Anticipation— Unculimbd  Fbatube  of  Patented  Device. 

A  patentee  is  entitled  to  a  beneficial  use  of  a  feature  of  his  device  if  it 
actually  exists,  although  he  did  not  specifically  claim  it,  and  it  may  con- 
stitute an  anticipation  of  a  later  patent 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  ||  79-81;  Dec  Dig. 
{  66.*] 

2.  Patents  (|  828*)— ANTicfiPATiON— Fltjid  Distbibtttob. 

The  Barnard  patent,  No.  580,151,  for  a  fluid  distributor,  held  not  an- 
ticipated, and  valid. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

In  Equity.  Suit  by  William  N.  Barnard  against  the  Forest  City 
Foundry  &  Manufacturing  Company,  Decree  for  complainant,  and 
defendant  appeals.    Affirmed. 

W.  T.  Amos,  for  appellant 
W.  T.  Read,  for  appellee. 

Before  SEVERENS  and  WARRINGTON,  Circuit  Judges,  and 
SANFORD,  District  Judge. 

SEVERENS,  Circuit  Judge.  The  complaint  made  by  the  bill  in 
this  case  is  of  the  infringement  of  letters  patent  No.  580,151,  granted 
to  W.  S.  Barnard  as  assignor  to  William  Nichols,  April  6,  1897,  for 
improvements  in  fluid  distributors.  The  defense  is  that  the  patent  is 
invalid  because  of  anticipation  by  earlier  patents;  and  by  two,  es- 
pecially, one  of  which  is  a  patent  to  Rhodes,  No.  185,965,  eranted 

•For  other  caMfl  see  same  topic  A  §  kumbmb  in  Dec.  *  Am.  Digs.  1907  to  date,  4  Rep'r  Indexei 
176  F.— 36 
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January  2,  1877,  and  the  other  a  patent  to  Forster,  No.  220,277, 
granted  October  7,  1879.  The  first  of  these  last-mentioned  patents 
was  for  improvements  in  water  distributors,  and  the  second,  for  im- 
provements in  lawn  sprinklers.  The  court  below  held  that  the  patent 
in  suit  was  not  anticipated,  and  that  it  was  valid.  This  is  the  sole 
question  controverted  here. 

Barnard's  invention,  as  he. says  in  his  specification,  contemplated 
two  leading  features;  a  chamber  wherein  the  fluid  is  caused  to  re- 
ceive a  reverberatory  and  gyratory  motion,  and  a  discharge-opening 
through  which  the  fluid  is  delivered  from  the  chamber  and  immedi- 
ately released  without  passing,  as  in  other  distributors,  through  an 
elongated  passage  or  tube.  For  these  purposes  he  devised  a  discoid 
form  of  chamber — that  is  to  say,  consisting  of  two  circular  plates 
parallel  to  each  other  and  a  few  inches  apart  which  were  connected 
at  their  outer  edges  by  a  circular  band  or  plate  of  the  same  diameter, 
the  whole  resembling  a  very  short  drum.  Tangentially  to  this  struc- 
ture he  attached  at  its  periphery  an  inlet  tube  through  which  the  in- 
coming fluid  would  enter  the  chamber  and  striking  against  the  inside 
of  the  wall  of  the  chamber  would  be  whirled  around  the  inside  of  the 
wall  until  it  made  the  circle,  and  impinging  upon  the  stream  still  com- 
ing in  would  be  diverted  inwardly  thereby  and  would  proceed  in  an- 
other circle  inside  of  the  first  and  so  on  until  the  convolutions  came 
to  the  center  of  the  chamber  where,  through  an  opening  in  one  of  the 
circular  plates  or  heads  of  the  drum-shaped  chamber,  the  fluid  would 
be  discharged  and  scattered  by  the  force  and  direction  already  given 
to  it  over  an  area  somewhat  proportioned  to  the  force  and  violence 
with  which  it  was  moving  when  discharged.  No  other  "mouth  piece" 
was  contemplated.  The  theory  is  that  the  fluid  is  converted  into 
spray  by  its  impinging  upon  the  inner  wall  of  the  chamber,  and  by 
Its  impinging  one  part  upon  another  by  its  convolutions,  and  also  by 
Its  being  impeded  where  its  course  is  changed  to  leave  the  chamber. 
A  witness  likened  the  operation  of  the  fluid  to  that  of  a  "whirlpool." 

Fig.  3  of  the  drawings  shows  a  cross-section  of  the  chamber,  the 
adit  pipe  and  the  discharge-opening,  B.  The  outer  rim  is  the  circular 
wall  of  the  chamber.    The  claims  are  these : 

"(1)  In  a  nozzle  for  spraying  liquids  a 
chamber  substantially  circular  in  one  plane 
of  section  provided  with  an  outlet-port  and 
with  an  inlet-passage,  the  axis  of  which 
lies  in  the  plane  of  a  circular  section  and 
between  a  diameter  and  a  tangent  of  such 
section;  whereby  a  rotary  motion  is  im- 
parted to  the  liquid  in  the  chamber  by  the 
force  of  the  inflow  which  motion  is  retained 
after  it  escapes  from  the  chamber,  substan- 
tially as  described. 

"(2)  In  a  nozzle  for  spraying  liquids  a 
chan^ber  of  substantially  circular  form  in 
cross-section,  provided  with  a  tangential  in- 
let-port, the  axis  of  which  lies  in  the  plane 
of  the  circular  section,  and  with  an  outlet- 
port  delivering  in  a  direction  transverse  t6 
the  axis  of  the  inlet-port. 

"(3)  A  spraying-nozzle  comprising  a  Cham* 
ber  of  approximately  circular  form  in  cross-section,  provided  at  its  periphery 
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wltb  a  tangential  inlet-port,  and  at  its  center  with  an  outlet-port,  the  axis  of 
which  is  transverse  to  that  of  the  Inlet-port. 

"(4)  A  spraying-nozzle  comprising  a  chamber  having  two  approximately  cir- 
cular side  walls,  and  an  approximately  circular  peripheral  connecting  por- 
tion, said  chamber  provided  with  an  inlet-port  adapted  to  deliver  the  incom- 
ing fluid  against  the  connecting  portion,  and  one  of  the  said  side  walls  being 
provided  with  an  opening  for  the  discharge  of  the  fluid." 

No  question  is  made  of  the  efficiency  and  utility  of  this  device; 
and  it  seems  to  us,  in  view  of  the  object  sought  to  be  attained,  to  ex- 
hibit a  good  deal  of  ingenuity  in  contriving  the  means  for  the  method. 
But  it  IS  contended  by  the  defendant,  the  appellant  here,  tliat  sim- 
ilar devices  to  accomplish  the  same  purposes  had  been  invented  and 
patented  by  Rhodes  in  1877  and  Forster  in  1879.  Of  these,  the  For- 
ster  patent  is  the  one  most  worthy  of  consideration  as  an  anticipation, 
and  we  shall  therefore  dismiss  the  other  remarking  only  that  we  find 
nothing  in  it  which  contains  a  suggestion  of  Barnard's  invention. 

Forster's  was  a  device  for  a  lawn  sprinkler.  Fig. 
2  of  the  drawings  with  a  brief  explanation  will  suf- 
fice for  an  understanding  of  it. 

A  is  an  up-standing  water  pipe,  e  is  a  plug 
having  several  spiral  grooves,  f,  in  its  periphery,  C 
is  the  sprinkler-nozzle  composed  of  a  tubular  body, 
c,  and  a  flaring  mouthpiece,  d.  The  plug,  e,  is  driv- 
en tight  into  file  lower  end  of  the  tubular  body,*  c,  • 
and  the  function  of  the  spiral  grooves  upon  its  edge 
is  to  provide  water  passages  which  impart  a  spiral 
movement  to  the  water  as  it  passes  through  the 
nozzle,  and,  in  connection  with  the  flaring  open 
mouthpiece,  break  up  the  stream  of  water  into  a 
fine  spray.  We  have  followed  the  inventor's  lan- 
guage closely.  The  points  of  resemblance  to  Barn- 
ard's device  are  very  scanty.  Counsel  for  the  ap- 
pellant claim  that  the  spiral  grooves  perform  the 
same  function  as  the  inside  of  the  circular  sides  of 
Barnard's  chamber  does.  It  is  possible  that  in  For- 
ster's  device  the  water,  to  some  extent,  impinges  upon  the  inside  of 
the  "tubular  body"  though  he  does  not  suggest  it.  But  he  would  be 
entitled  to  the  benefit  of  that  feature,  if  in  fact  it  existed.  Goshen 
Sweeper  Co.  v.  Bissell  Carpet  Sweeper  Co.,  72  Fed.  67,  19  C.  C.  A. 
13 ;  Goodyear  Rubber  Tire  Co.  v.  Rubber  Tire  Wheel  Co.,  116  Fed. 
363,  53  C.  C.  A.  683 ;  Stilwell-Bierce,  etc.,  Co.  v.  Euf aula  Cotton  Oil 
Co.,  117  Fed.  410,  415,  54  C.  C.  A.  584;  Fames  v.  Worcester  Poly- 
technic Institute,  123  Fed.  67,  71,  60  C.  C.  A.  37.  But  he  seems  to 
construct  his  device  in  such  form  that  the  spiral  streams  of  water  shall 
converge  at  the  nozzle  and  be  there  broken  into  spray.  Assuming  that 
some  slight  disintegration  is  effected  by  directing  the  water  upon  the 
sides  of  the  tubular  body,  this  would  be  only  one  of  the  several  united 
means  of  effecting  the  desired  object  employed  by  Barnard;  and  taken 
as  a  whole  his  method  is  a  very  different  way  of  breaking  up  the  wa- 
ter from  that  of  driving  it  through  the  reverberatory  chamber  of 
Barnard's  patent.  There  is  not  in  Forster's  invention  the  provision 
of  means  at  all  adapted  to  effect  such  a  violent  tumult  of  the  fluid  as 
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is  created  by  the  means  contrived  by  Barnard.  Again  in  the  Barnard 
patent  there  is  no  nozzle  which  co-operates  with  antecedent  means  in 
reducing  the  water  to  spray.  That  has  been  done  in  the  chamber,  and 
the  orifice  is  a  mere  exit  for  the  spray. 

We  think  there  is  no  fair  ground  for  regarding  any  previous  in- 
vention to  which  our  attention  has  been  called  as  an  anticipation  of 
the  patent  in  suit.  This  result  accords  with  that  of  the  Circuit  Court, 
and  its  decree  should  be  affirmed,  with  costs. 

LURTON,  Circuit  Judge,  participated  in  the  hearing  and  decision 
of  this  case,  but  is  no  longer  a  member  of  this  court. 


AMERICAN  STEBIi  &  WIRE  CO.  OF  NEW  JERSEY  v.  DENNING  WIRE 

&  FENCE  CO. 

(Circuit  Court,  N.  D.  Iowa,  Cedar  Rapids  Diyislon.    January  11, 1910.) 

No.  46. 

!•  Patents  (§  234*)— Infringement— Machine  Patent. 

To  constitute  Infringement  of  a  patent  for  a  machine  the  Infringing 
machine  must  be  substantially  identical  with  that  of  the  patent  In  the 
result  attained,  the  means  of  obtaining  that  result,  and  the  manner  in 
which  Its  different  mechanisms  operate  and  co-operate  to  produce  that 
result 

[Ed.  Note. — For  other  cases;  see  Patents,  Cent  Dig.  (  370 ;  Dec  Dig.  f 
234.*] 

2.  Patents  (§  235*) — Infringements— Machines— Intebhittent  and  Contin- 

uous Operation. 

Machines  or  devices  In  which  the  different  parts  are  arranged  and  con- 
structed to  operate  continuously  are  different  in  principle  from  those  la 
which  the  parts  are  arranged  to  operate  intermittently  and  alternately 
with  each  other,  and  one  Is  not  an  Infringement  of  the  other. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  (  371:  Dec.  Dig. 
i  236.»] 

3.  Patents  (§  328*) — ^Infringement— Wire  Fence  Machines. 

The  Bates  patent.  No.  577,639,  for  a  machine  for  making  wire  fence,  con- 
strued, and  held  not  Infringed. 

%.  Words  and  Phrases— **Cut." 

The  word  "cut"  most  usually  signifies  to  make  an  Incision  with  a  sharp 
Instrument';  to  cut  or  seyer  by  the  application  of  a  sharp  knife  or  edged 
instrument  .of  some  kind. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  voL  2L  pg, 
1807-1809.] 

In  Equity.  Suit  by  the  American  Steel  &  Wire  Company  of  New 
Jersey  against  the  Denning  Wire  &  Fence  Company.  On  motion  for 
preliminary  injunction.     Motion  denied. 

Clarence  P.  Byrnes  and  Charles  C.  Linthicum  Q.  H,  Preston  and 
Charles  MacVeagh,  on  the  brief),  for  complainant, 
Thos.  A.  Banning,  for  defendant. 

REED,  District  Judge.  Bill  for  an  alleged  infringement  by  defend- 
ant of  claims  1,  2,  3,  4,  6,  7,  8,  9, 10, 11,  19,  27,  and  36  of  letters  patent 

*For  other  cai«a  see  same  topic  6  f  nuu bbb  in  Dec.  4b  Am.  Diss.  1B07  to  data^  ft  Rep*r  Indexes 
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No.  677,639,  issued  by  the  United  States  to  Albert  J.  Bates  Febraary 
23,  1897,  and  now  owned  by  the  complainant.  Preliminary  and  per- 
manent injunctions  are  prayed  restraining  defendant  from  further  in- 
fringing said  claims.  The  defendant  denies  the  alleged  infringement, 
and  resists  the  granting  of  a  preliminary  injunction.  The  single  ques- 
tion for  determination  is.  Has  the  defendant  infringed  complainant's 
patent? 

The  patent  is  for  a  combination  of  four  groups  of  mechanisms  into 
a  machine  for  making  woven  wire  fence  fabric.  It  was  adjudged 
valid  by  a  decree  of  this  court  in  March,  1908  (160  Fed.  108),  in  a 
suit  between  these  same  parties,  and  the  defendant  restrained  from 
further  infringing  the  claims  above  mentioned  and  claim  6.  The  de- 
cree was  affirmed  by  the  Court  of  Appeals  in  April,  1909*  169  Fed. 
793.  Since  the  former  suit  was  commenced  the  defendant  has  made, 
and  authorized  to  be  made,  four  kinds  of  machines,  other  than  the  two 
involved  in  that  suit,  with  which  it  makes  and  authorizes  others  to 
make  a  woven  wire  fence  fabric  substantiallv  the  same  as  that  made 
by  the  complainant's  machine;  two  of  whicn  are  made  under  letters 
patent  of  the  United  States  No.  816,638  issued  to  Joseph  M.  Denning, 
president  of  the  defendant  company,  March  27,  1906 ;  one  under  let- 
ters patent  No.  923,778,  issued  to  said  Denning  June  1,  1909 ;  and  one 
upon  which  there  is  no  patent.  It  is  the  use  of  these  machines  with 
which  to  make  such  wire  fence  fabric,  and  the  sale  of  them  to  others 
for  that  purpose,  that  complainant  now  seeks  to  enjoin  as  an  infringe- 
ment of  its  patent.  The  two  machines  involved  in  the  former  suit»are 
referred  to  in  the  preliminary  proofs  upon  this  hearing  as  machines 
Nos.  1  and  2,  and  those  involved  in  this  suit  as  Nos.  3,  4,  5,  and  6. 
Models  of  the  latter  named  machines  are  in  evidence  and  numbered 
accordingly.  To  sustain  the  charge  of  infringement  of  a  patented 
machine  the  infringing  machine  must  be  substantially  identical  with  the 
one  alleged  to  be  infringed  in  (1)  the  result  attained;  (2)  the  means 
of  obtaining  that  result;  and  (3)  the  manner  in  which  its  different 
mechanisms  operate  and  co-operate  to  produce  that  result.  If  the 
machines  are  substantially  different  in  either  of  these  respects,  the 
charge  of  infringement  is  not  sustained.  Machine  Co.  v.  Murphy,  97 
U.  S.  120,  24  L.  Ed.  936 ;  Gill  v.  Wells,  22  Wall.  1-14,  22  L.  Ed.  699 ; 
Fuller  V.  Yentzer,  94  U.  S.  288-296,  24  L.  Ed.  103 ;  Fay  v.  Cordesman, 
109  U.  S.  408,  3  Sup.  Ct.  236,  27  L.  Ed.  979 ;  Rowell  v.  Lindsay,  113 
U.  S.  97,  6  Sup.  Ct.  607,  28  L.  Ed.  906 ;  Adams  Electric  Ry.  Co.  v. 
Lindell  Ry.  Co.,  77  Fed.  432,  23  C.  C.  A.  223 ;  National  Hollow  B.  B. 
Co.  V.  Interchangeable  B.  B-  Co.,  106  Fed.  693,  46  C.  C.  A.  644. 

In  Machine  Co.  v.  Murphy,  above,  it  is  said : 

'*Iii  determining  the  question  of  Infringement,  tlie  court  or  Jury,  as  the  case 
may  be,  are  not  to  Judge  about  similarities  or  difference  by  the  names  of 
things,  but  are  to  look  at  the  machines  or  their  several  devices  or  elements  in 
the  light  of  what  they  do,  or  what  office  or  function  they  perform,  and  how 
they  perform  it,  and  to  find  that  one  thing  is  substantially  the  same  as  an- 
other, if  It  performs  substantially  the  same  function  in  substantially  the  same 
way  to  obtain  the  same  result,  always  bearing  in  mind  that  devices  in  a  pat- 
ented  machine  are  different  in  the  sense  of  the  patent  law  when  they  perform 
different  functions  or  in  a  different  way,  or  produce  a  substantially  different 
result  *  *  *  It  is  necessary  in  every  such  investigation  to  look  at  the  mode 
of  operation  or  the  way  the  device  works,  and  at  the  result,  as  well  as  at  the 
means  by  which  the  result  is  attained." 


Digitized  by  V:iOOQIC 


566  176  FEDERAL  REPORTER. 

The  complainant's  patent  being  for  a  combination  only,  it  niust  be 
limited  to  the  parts  specified,  or  to  their  mechanical  equivalents,  and 
there  is  no  infringement  of  it  unless  the  combination  is  infringed, 
even  though  the  same  ingredients  are  used,  if  arranged  and  used  in  a 
substantially  different  manner. 

In  Rowell  v.  Lindsay  above,  it  is  said,  quoting  from  Prouty  v.  Rug- 
gles,  16  Pet.  336-341,  10  L.  Ed.  985 : 

"This  combination  composed  of  all  of  the  parts  mentioned  in  the  specifica- 
tion, and  arranged  with  reference  to  each  other  and  to  other  parts  of  the  plow 
in  the  manner  therein  described,  is  said  to  be  the  improvement  and  is  the 
thing  patented.  The  use  of  any  two  of  these  parts  only,  or  two  combined 
with  a  third  which  is  substantially  different.  In  form  or  In  the  manner  of  Its 
arrangement  and  connection  with  the  others,  is  therefore  not  the  thing  pat- 
ented. It  is  not  the  same  combination  if  it  substantially  differs  from  it  in 
any  of  its  parts." 

In  Gill  V.  Wells,  22  Wall.  1-14,  22  L.  Ed.  699,  above,  it  is  said: 

"Valid  letters  patent  may  be  granted  for  *  •  *  a  new  combination  of  old 
ingredients,  *  *  *  but  the  rule  is  equally  well  settled,  in  such  a  case,  that 
the  invention  consists  merely  in  the  new  combination  of  the  ingredients,  and 
that  a  suit  for  an  infringement  cannot  be  maintained  against  a  party  who  con- 
structs or  uses  a  substantially  different  combination,  even  though  it  includes 
the  exact  same  Ingredients." 

In  the  light  of  these  principles  the  defendant's  machines  may  be 
compared  with  that  of  complainant's  patent.  In  defendant's  machines 
Nos,  1  and  2  involved  in  the  former  suit,  the  combination  was  the 
same,  and  the  different  parts  composing  it  were  arranged  to  operate 
intermittently  and  alternately,  substantially  as  claimed  and  as  de- 
scribed in  the  specifications  and  drawings  of  the  complainant's  or  Bates 
patent.  Claim  1  of  the  Bates  patent  specifies  the  mechanism  com- 
bined, and  for  which  the  patent  is  claimed.    It  is  as  follows : 

"(1)  In  a  wire  fence  machine  the  combination  of  (1)  mechanism  for  inter- 
mittently feeding  a  plurality  of  longitudinal  strand  wires,  (2)  mechanism  for 
intermittently  feeding  a  plurality  of  stay  wires  simultaneously  and  trans- 
versely of  the  strand  wires,  (3)  mechanism  for  cutting  off  suitable  lengths  of 
the  stay  wires  to  span  the  space  between  the  strand  wires^  and  (4)  mechanism 
for  simultaneously  coiling  the  adjacent  ends  of  the  stay  wires  around  the 
strand  wires." 

Claims  2,  3,  4,  and  6  are  for  the  same  combination,  and  are  substan- 
tially the  same,  but  claim  6  adds  thereto  "mechanism  for  taking  up 
the  fencing  as  it  is  formed."  It  is  plain  that  the  design  of  this  com- 
bination is  that  two  at  least  of  its  parts  are  to  act  simultaneously,  but 
alternately  with  the  others,  or,  as  it  is  expressed  in  the  claims,  "inter- 
mittently." For  instance,  the  specifications  of  the  patent  and  a  model 
of  the  machine  show  that  the  mechanism  for  feeding  the  strand  and 
stay  wires  into  the  machine  so  feed  them  simultaneously,  the  stay  wires 
transversely  of  and  in  close  relation  with  the  strand  wires,  while  the 
mechanism  for  cutting  and  coiling  the  stay  wires  are  inactive  or  at 
rest.  When  the  wires  are  so  fed  into  their  proper  position  the  feed 
mechanisms  stop  and  become  inactive ;  the  cutting  device  then  comes 
into  action,  cuts  stay  wire  sections  of  the  requisite  lengths  from  the 
stay  strand,  while  it  and  the  strand  wires  are  at  rest;  the  coiling 
mechanism,  which  up  to  this  time  has  been  at  rest,  then  comes  into 
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action,  seizes  the  ends  of  the  stay  wire  sections  and  coils  and  intercoils 
them  around  the  strand  wires  simultaneously  and  stops,  thus'  com- 
pleting the  fence  fabric.  The  stay  wire  sections  are  then  released 
from  their  confinement,  the  cutting  and  coiling  mechanisms  assume 
a  position  of  rest  or  inactivity,  and  the  completed  fence  fabric  is  car- 
ried forward  by  the  take-up  mechanism ;  the  wire  feeding  mechanisms 
then  come  mto  action  again  simultaneously  and  the  operation  is  re- 
peated. This  is  the  principle  upon  which  the  machine  as  a  whole  is 
constructed,  and  every  element  of  the  combination  is  arranged  to  so 
act  alternately  with  each  other  and  can  only  effectively  so  act,  for  if 
the  wire  feed  mechanisms  should  be  called  into  action  at  the  same  time 
the  other  mechanisms  are  the  operation  of  the  machine  would  be 
wholly  inefiFective  for  the  purpose  for  which  it  is  constructed.  De- 
fendant's machines  Nos.  3  and  4,  also  spoken  of  in  the  preliminary 
proofs  as  the  Colorado  and  the  Cedar  Rapids  machines  respectively, 
are  substantially  alike,  and  are  made  according  to  the  Denning  patent, 
No.  816,538,  and  are  presumptively  not  infringements  of  the  complain- 
ant's machine.  Claim  3  of  this  patent  sufficiently  shows  the  com- 
bination, the  different  elements  included  therein,  and  in  a  general  way 
the  principle  upon  which  the  machine  is  organized.    It  is  as  follows: 

"In  a  wire  fence  machine  the  combination  of  (1)  mechanism  for  continuously 
feeding  forward  a  plurality  of  strand  wires,  (2)  mechanism  for  continuously 
feeding  forward  a  plurality  of  stay  wires,  (8)  mechanism  for  severing  the  ad- 
vance portion  of  each  stay  wire  to  form  a  section  of  a  transverse  stay  wire 
across  the  plurality  of  strand  wires,  (4)  mechanism  for  carrying  forward  and 
delivering  the  stay  wire  sections  into  position  for  coiling  their  ends  around 
the  strand  wires,  and  (5)  a  reciprocating  mechanism  for  coiling  the  ends  of  the 
stay  wire  sections  around  each  other  and  then  around  the  strand  wires  as 
the  strand  wires  are  fed  forward,  substantially  as  described.*' 

The  features  of  this  claim  which  distinguish  the  operation  of  the 
defendant's  machines  from  that  of  the  complainant's  patent  are  that 
each  of  its  parts  operate  continuously  and  simultaneously.  For  in- 
stance, the  specifications  of  the  patent  and  a  model  of  the  machine 
show  that  the  strand  and  stay  wires  are  fed  forward  into  the  machine 
simultaneously  and  continuously,  but  at  some  distance  from,  and  trans- 
versely to,  each  other ;  the  stay  wire  sections  are  then  cut  the  requisite 
lengths  and  pushed  into  contact  with  the  strand  wires,  when  their  ends 
are  then  engaged  by  the  coiler  shafts,  which  move  upon  and  in  line 
with  the  strand  wires,  and  coiled  around  the  strand  wires,  thus  com- 
pleting the  fence  fabric  as  the  strand  and  stay  wires  are  carried  for- 
ward from  the  machine;  the  coiler  shafts  then  recede  from  the  stay 
wires,  move  back  upon  the  strand  wires  to  meet  the  oncoming  stay 
wires  and  repeat  the  operation.  The  principle  upon  which  the  Bates 
machine  is  constructed,  therefore,  is  that  its  component,  parts  shall 
operate  intermittently  and  alternately  with  each  other;  while  that  of 
defendant's  machines  Nos.  3  and  4  is  that  their  component  parts  shall 
operate  continuously  and  simultaneously.  Machines  or  devices  in 
which  the  different  parts  are  arranged  and  constructed  to  operate 
continuously,  are  different  in  principle  from  those  in  which  the  parts 
are  arranged  and  constructed  to  operate  intermittently  and  alternately 
with  each  other,  and  one  is  not  an  infringement  of  the  other.  Dry- 
foos  v.  Wiese  (C.  C.)  19  Fed.  316,  affirmed  124  U.  S.  32,  8  Sup.  Ct.  354, 
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31  L.  Ed.  362.  To  avoid  the  effect  of  this  difference  in  the  operation 
of  the  Bates  and  defendant's  machine  counsel  for  complainant  con- 
tend that,  while  the  defendant's  machines  operate  continuously,  the 
stay  wires  are  in  fact  at  rest  relatively  to  the  strand  wires  while  the 
coiling  operation  is  in  progress ;  the  contention  being  that  when  sec- 
tions of  stay  wires  are  cut  from  the  spool  of  continuous  stay  wire  and 
pushed  directly  into  contact  with  the  strand  wires  to  be  finally  at- 
tached thereto,  they  are  then  at  rest  with  reference  to  the  strand  wires 
while  the  coiling  operation  is  in  progress,  and,  therefore,  that  the 
coilers  operate  intermittently  only,  relative  to  the  stay  wire  sfections; 
also,  that  while  the  coilers  are  returning  upon  and  along  the  strand 
wires  to  engage  the  ends  of  the  oncoming  stay  wire  sections,  they  are 
then  at  rest  relatively  to  both  the  strand  and  stay  wires,  and  though 
continuously  in  motion  they  operate  intermittently  only  relatively  to 
them.  The  contention  is  ingenious  and  plausible,  but  it  fails  to  dis- 
tinguish between  the  movement  of  the  stay  wire  sections -after  t>eing 
cut  from  the  spool  of  stay  wire,  and  the  operation  of  tiie  stay  wire 
feed  mechanism  by  which  the  stay  wire  is  continuously  fed  into  the 
machine.  The  language  of  the  claims  of  the  Bates  patent  is  (2)  "mech- 
anism for  intermittently  feeding  a  plurality  of  stay  wires  simultane- 
ously and  transversely  of  the  strand  wires,"  while  that  of  the  defend- 
ant's patent  is,  "mechanism  for  continuously  feeding  forward  a  plural- 
ity of  stay  wires."  That  this  mechanism  does  continuously  feed  for- 
ward the  stay  wires  from  which  stay  sections  of  the  requisite  length 
are  cut  in  the  continuous  operation  of  the  machine  is  obvious.  It 
would  be  more  nearly  correct  to  say  that  the  coiling  mechanism  of  the 
defendant's  machines  3  and  4  only  acts  intermittently  with  the  stay 
wire  feed  mechanism  and  cutting  mechanism  because  it  does  not  com- 
mence to  perform  its  function  until  the  feed  mechanism  and  the  cutting 
mechanism  has  each  fully  performed  its  function  with  reference  to  the 
stay  wire  sections  and  they  have  been  delivered  to  the  coilers.  But 
though  this  be  true  there  can  be  no  doubt  that  in  these  machines  the 
wire  feeding  mechanism  of  both  the  strand  and  stay  wires  and  the 
coiling  and  cutting  devices  are  each  in  continuous  and  simultaneous 
operation  while  the  machine  is  in  motion,  and  this  continuous  opera- 
tion of  the  coilers  is  essential  to  enable  them  to  fully  perform  their 
functions,  and  is  an  essential  element  of  the  organization  of  the  ma- 
chines. In  the  Bates  machines,  and  the  Denning^  machines  Nos.  3 
and  4,  the  strand  wires  are  fed  through  openings  in  the  center  of  the 
coiler  shafts,  but  in  the  former  the  coilers  have  but  one  movement, 
and  that  a  rotary  one  upon  the  strand  wire  while  the  feed  mechanisms 
of  both  wires  are  at  rest.  In  the  latter  the  coilers  have  this  same  ro- 
tary movement,  also  a  reciprocating  movement  upon,  and  in  a  direct 
line  with,  the  strand  wires.  This  second  or  reciprocating  movement  is 
wholly  absent  in  the  coilers  of  the  Bates  machine  and  cannot  be  im- 
parted to  them  without  rearranging  and  rebuilding  the  machine  upon  a 
different  principle.  But  in  the  Denning  machines  this  movement  is 
an  essential  element  of  their  organization  and  cannot  be  eliminated 
therefrom  without  rearranging  and  reconstructing  the  machines  upon 
a  different  principle.  The  coiling  mechanisms  of  the  two  machines  as 
constructed  are  not  therefore  interchangeable.    So  in  the  Deponing 
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machines  the  cutting  mechanism  consists  of  a  fixed  or  stationary  cutter 
bar  or  plate  with  an  aperture  therein  through  which  the  stay  wires  are 
fed,  and  a  companion  cutter  mounted  upon  the  periphery  of  a  continu- 
ously revolving  disk,  the  cutters  being  so  adjusted  to  each  other  and  the 
stay  wires  that  a  section  of  stay  wire  is  cut  the  requisite  length,  as  it 
is  projected  through  the  opening  in  the  fixed  cutter,  at  each  revolution 
of  the  disk.  But  the  movement  of  the  disk  upon  which  the  cutter 
blade  is  mounted  is  circular  and  continuous,  while  the  movement  of 
the  cutter  bar  of  the  Bates  patent  is  in  a  direct  line  reciprocating,  and 
intermittent.  The  result  attained  by  each  is  identical,  viz.,  the  cutting 
of  the  stay  wires  into  sections  of  the  requisite  length,  but  this  result 
is  attained  in  a  substantially  different  manner.  Claim  7  of  the  Bates 
patent  is  as  follows : 

"In  a  wire  fence  machine  the  combination  of  (1)  a  plurality  of  coilefs 
through  which  longitudinal  strand  wires  are  fed;  (2)  a  plurality  of  guides 
through  which  stay  wires  are  fed  transversely  to  the  coilers;  (3)  mechanism 
for  cutting  ott  suitable  lengths  of  stay  wires  to  span  the  spaces  between  the 
strand  wires;  and  (4)  mechanism  for  holding  the  stay  wires  intermediate  of 
the  coilers  while  their  ends  are  being  coiled  around  the  strand  wires." 

This  claim  and  claims  8,  9,  10,  19,  27,  and  35  relate  to  the  same 
subject-matter,  and  in  different  ways  call  for  a  plurality  of  coilers, 
through  which  the  strand  wires  are  fed,  in  combination  with  a  plural-  • 

ity  of  guides  through  which  stay  wires  are  fed  transversel)r  to  the 
strand  wires,  and  with  mechanism  for  cutting  the  stay  wires  into  the 
requisite  lengths,  and  with  mechanism  for  holding  them  in  position  in- 
termediate the  coilers  while  their  ends  are  being  coiled  and  intercoiled 
around  the  strand  wires.  Claim  11  is  for  a  combination  of  mechanism 
for  rotating  the  coilers  in  one  direction  only,  with  mechanism  for  lock- 
ing them  against  rotating  during  the  intermission  of  the  coiler-rotating 
mechanism.  It  is  not  urged  that  this  claim  is  infringed  by  any  device 
of  defendant's  machines,  nor  could  it  well  be,  for  there  is  no  intermis- 
sion between  the  coiler-rotating,  or  reciprocating,  movement  of  the 
coilers  in  those  machines.  Parts  of  some  of  these  claims,  notably  8, 
9,  19,  27,  and  perhaps  35,  may  describe  the  functions  of  certain  of  the 
ingredients  included  in  the  combination ;  but  this  does  not  invalidate 
the  claims  for  the  combination  of  the  different  elements  into  a  single 
machine,  which  is  the  thing  invented,  and  for  Which  the  patent  is 
claimed,  or,  as  said  in  the  opinion  of  the  former  suit,  "the  patent  is 
for  a  machine  endowed  with  certain  {unctions,  and  not  for  the  func- 
tions of  a  machine.'' 

It  is  the  contention  of  the  defendant  that  there  are  no  guides  be- 
tween the  coilers  in  defendant's  machines  Nos.  3  and  4,  and  that  this 
element  is  wholly  omitted  from  these  machines.  Literally  this  may  be 
true,  for  the  stay  wires  in  these  machines  are  not  fed  directly  from 
one  coiler  to  another  as  in  the  Bates  machine,  but  are  projected  across 
the  intervening  space  between  the  strand  wires  at  one  side  of,  and  a 
short  distance  from,  the  coilers,  and  after  being  cut  the  requisite 
lengths  are  then  pushed  transversely  towards  and  in  contact  with  the 
strand  wires  to  be  acted  upon  by  the  coilers.  There  are,  however,  be- 
tween the  strand  wires  and  at  one  side  of  the  coilers,  plates,  in  which 
are  shallow  uncovered  grooves  or  passageways  that  act  as  guides  for  . 
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the  Stay  wires  across  the  intervening  spaces  between  the  strand  wires, 
and  fingers  that  hold  the  stays  in  position  while  their  ends  are  being 
coiled  around  the  strand  wires,  which  it  is  contended  by  counsel  for 
complainant  are  the  mechanical  equivalents  of  the  spring-hinged  plates 
that  perform  the  same  function  in  the  Bates  machine.  But  the  differ- 
ence in,  the  construction  of  these  two  devices  is  so  marked,  and  the 
manner  in  which  each  operates  is  so  unlike,  that  one  cannot  properly 
be  regarded  as  the  mechanical  equivalent  of  the  other. 

In  defendant's  machine  No.  5,  also  called  the  "Hopper  Machine," 
upon  which  there  is  no  patent,  there  is  no  mechanism  for  cutting  the 
stay  wire  into  sections,  and  this  element  of  the  Bates  combination  is 
wholl)^  omitted.  In  lieu  of  it  are  hoppers,  from  which  the  machine 
takes  its  name,  into  which  the  requisite  stay  sections  are  deposited  and 
from  which  they  are  fed  directly  into  position  transverse  to  the  strand 
wires  ready  for  the  coilers  to  act  upon.  The  stay  sections  are  pre- 
viously prepared  outside  of,  and  apart  from,  the  machine,  and  placed 
in  the  hoppers  by  some  means  other  than  by  the  machine  itself.  It  is 
perfectly  obvious  that  this  mechanism  and  its  mode  of  operation  are 
wholly  unlike  any  element  of  the  Bates  machine,  and  yet  it  is  claimed 
to  be  the  mechanical  equivalent  of  the  Bates  cutting  mechanism  and 
operates  in  substantially  the  same  way.  The  preliminary  proofs  show 
that  defendant  cuts  stay  wire  sections  of  the  requisite  lengths  with  an 
ordinary  wire  cutting  machine  in  no  way  connected  with  its  fence  ma- 
chine, and  then  by  means  other  than  the  fence  machine  transfers  them 
to  and  deposits  them  in  these  hoppers.  While  this  machine  contains  in 
equivalent  form  (1)  mechanism  for  simultaneously  feeding  a  plurality 
of  longitudinal  strand  wires,  and  (4)  mechanism  for  simultaneously 
coiling  the  adjacent  ends  of  the  stay  wires  around  the  strand  wires, 
as  called  for  in  the  first  and  other  claims  of  the  Bates  patent,  its  simi- 
larity to  the  Bates  machine  ends  there,  for  obviously  it  does  not  have 
in  equivalent  form  or  otherwise  any  (3)  "mechanism  for  cutting  off 
suitable  lengths  of  stay  wires  to  span  the  spaces  between  the  strand 
wires,"  for  it  has  no  cutting  device  whatever.  Nor  has  it  any  (2) 
"mechanism  for  intermittently  feeding  a  plurality  of  stay  wires  simul- 
taneously and  transversely  to  the  strand  wires,  within  the  meaning 
of  the  specifications  and  claims  of  the  Bates  patent,  for  the  hopper  de- 
vice of  this  machine  is  intended  only  to  hold  and  distribute  stay  wire 
sections,  previously  prepared  and  placed  therein,  into  position  for  coil- 
ing, while  the  stay  wire  mechanism  of  the  Bates  patent  is  intended  to 
intermittently  feed  the  uncut  or  continuous  stay  wire  from  the  spool 
into  the  machine  where  it  may  be  cut  into  stay  wire  sections  of  the 
required  length  immediately  preceding  the  coiling,  by  the  cutting  de- 
vice, which  is  entirely  absent  in  this  machine.  As  well  might  it  be 
claimed  that  the  separate  cutting  machine  used  by  the  defendant  is  the 
equivalent  of  the  Bates  cutting  mechanism ;  or  if  the  defendant  should 
arrange  with  the  wire  factory  to  furnish  it  stay  wire  sections  of  the 
requisite  sizes  and  lengths,  that  the  mechanism  of  the  factory  for  cut- 
ting  and  preparing  such  stay  sections,  and  the  means  by  which  they 
were  delivered  to  the  defendant  and  placed  in  these  hoppers  weie  to- 
gether the  mechanical  equivalents  of  the  cutting  and  stay  wire  feed 
mechanism  of  the  Bates  patent. 
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In  Fay  v.  Cordesman,  109  U.  S.  408-420,  3  Sup.  Ct.  236,  244  (27 
L.  Ed.  979),  it  is  said : 

"The  daims  of  the  patents  sued  on  in  this  cabe  are  claims  for  combinations. 
In  such  a  claim,  if  the  patentee  specifies  any  element  as  entering  into  the  com- 
bination, either  directly  by  the  language  of  the  claim,  or  by  such  a  reference 
to  the  descriptive  part  of  the  spedflcation  as  carries  such  element  into  the 
claim,  he  makes  such  element  material  to  the  combination,  and  the  court  can- 
not declare  it  to  be  immaterial.  It  is  his  province  to  make  his  own  claim 
and  his  privilege  to  restrict  it  If  it  be  a  claim  to  a  combination,  and  be  re- 
stricted to  specified  elements,  all  must  be  regarded  as  material,  leaving  open 
only  the  question  whether  an  omitted  part  is  supplied  by  an  equivalent  device 
or  instrumentality." 

But  it  is  ureed  with  apparent  sincerity,  and  some  of  complainant's 
experts  say,  that  the  hoppers  are  the  mechanical  equivalent  of  the 
mechanism  of  the  Bates  patent  *'for  cutting  off  suitable  lengths  of 
stay  wires  to  span  the  space  between  the  strand  wires."  The  word 
"cut"  is  doubtless  used  in  different  senses,  but  its  meaning  in  a  given 
association  with  other  words  must  be  determined  from  its  connection 
and  association  with  sych  other  words.  A  common,  and  perhaps  its 
most  usual,  significance  is :  "To  make  an  incision  with  a  sharp  instru- 
ment ;  to  cut  or  sever  by  the  application  of  a  sharp  knife  or  edged  in- 
strument of  some  kind. '  Century  Dictionary.  To  interpret  it  as  it 
is  used  in  the  Bates  patent,  as  synonymous  with  separate,  divide,  set 
apart,  or  segregate  would  obviously  not  be  the  sense  in  which  it  is 
used  in  that  patent.  The  specifications  and  drawings  of  the  patent, 
as  well  as  a  model  of  the  machine  prepared  by  the  complainant,  show 
beyond  any  doubt  that  the  stay  wire  sections  are  to  be  cut  from  spools 
of  continuous  stay  wire  by  knives  or  cutter  blades  passing  each  other 
in  close  relation,  substantially  as  the  blades  of  shears  pass  each  other, 
and  the  word  "cut,"  as  used  in  the  patent,  is  undoubtedly  intended  to 
convey  that  meaning.  The  conclusion  is  therefore  unavoidable  that 
the  cutting  mechanism  of  the  Bates  machine  is  wholly  omitted  from 
defendant's  machine  No.  6,  and  that  it  contains  no  substitute  therefor 
which  is  its  mechanical  equivalent. 

Defendant's  machine  No.  6,  also  called  the  "Automatic  Hand"  ma- 
chine, is  made  according  to  the  Denning  patent.  No.  923,778,  in  which 
the  claim  for  transferring  the  stay  wire  sections  into  a  position  trans- 
verse to  the  strand  wires  and  ready  for  the  coilers  is  as  follows : 

"(5)  In  a  wire  fence  machine,  the  combination  of  (1)  a  plurality  of  coilers, 
and  (2)  a  plurality  of  swinging  and  oscillating  stay  section  carriers  adapted 
to  clamp  stay  sections  and  convey  the  severed  sections  bodily  through  the  air 
and  deliver  them  to  the  coilers  in  position  for  coiling,  substantially  as  de- 
scribed." 

A  model  of  these  swinging  carriers,  spoken  of  in  the  preliminary 
proofs  as  an  "automatic  hand,"  in  association  with  the  coilers  and  wire 
feed  mechanisms,  show  that  the  stay  wires  are  continuously  fed  into 
the  machine  simultaneously  with,  and  parallel  to,  the  strand  wires, 
but  at  some  distance  from  them  and  from  the  coilers,  and  after  being 
cut  the  requisite  length,  are  immediately  clamped,  or  seized  by  the  car- 
riers, which  are  located  between  the  strand  and  stay  wires,  and  carried 
by  a  swinging  or  elbow-like  movement,  through  the  arc  of  a  circle 
and  while  being  so  carried  are  turned  by  an  oscillating  or  wrist-like 
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movement  of  the  device  from  their  position  parallel  to  the  strand  wires 
to  one  transverse,  or  crosswise  to  them  and  placed  upon  the  coilers 
in  proper  position  for  coilirig.  These  carriers  and  their  mode  of  op- 
eration are  so  unlike  the  tubes  of  the  Bates  machine  for  ^iding  the 
stay  wires  from  their  position  parallel  with  the  strand  wires  to  one 
transversely^of  them  and  in  position  for  coiling  that  they  cannot  rightly 
be  adjudged  to  be  the  mechanical  equivalent  of  that  device.  Machine 
No.  6  need  not  therefore  be  further  considered. 

Conceding,  without  deciding,  that  complainant's  patent  is  entitled  to 
a  wide  range  of  equivalents,  the  range  must  not  be  so  broad  as  to  in- 
clude all  other  mechanisms  and  devices  for  making  by  machinery  a 
woven  wire  fence  fabric  like  tfiat  made  by  complainant's  machine. 

In  Gill  V.  Wells,  22  Wall.  1-16,  22  L.  Ed.  699,  the  rule  for  equiva- 
lents in  patents  for  a  combination  is  stated  as  follows : 

"Old  ingredients  known  at  the  date  of  letters  patent  granted  for  an  inven- 
tion, consisting  of  a  new  combination  of  old  ingredients,  if  also  known  at  that 
date  as  a  proper  substitute  for  one  or  more  of  the  Ingredients  of  the  invention 
secured  by  the  letters  patent,  are  the  equivalents  of  the  corresponding  ingre- 
dients of  the  patented  combination.  Such  old  ingredients,  so  known  at  the  date 
of  the  letters  patent  granted,  are  the  equivalents  of  the  ingredients  of  the  pat- 
ented combination, "and  no  others,  and  it  may  be  added  that  that,  and  that  only, 
is  what  is  meant  by  the  rule  that  inventors  of  a  new  combination  of  old  in- 
gredients are  as  much  entitled  to  claim  equivalents  as  any  other  class  of  in- 
ventors." 

There  is  no  evidence  upon  this  hearing  that  a  device  like  either  the 
hopper  of  defendant's  machine  No.  5,  or  the  automatic  hand  of  its 
machine  No.  6,  was,  at  the  time  of  the  Bates  patent,  known  as  a  proper 
substitute  for  the  stay  wire  feed  or  cutting  mechanism  of  the  Bates 
machine,  or  that  either  could  then  have  been  used  for  that  purpose  in 
the  same  or  any  other  relation  to  the  other  parts  of  the  machine.  On 
the  contrary,  the  evidence  is  conclusive  that  neither  was  then  so  known 
and  cannot  now  be  so  used. 

In  the  former  suit  it  was  urged  with  great  force  that  the  claims  of 
the  Bates  patent  were  so  broad  as  to  include  any  and  every  other 
means  of  making  such  a  fence  by  machinery,  and  that  the  claims  there- 
fore were  invalid  under  the  rule  held  in  O'Reilley  v.  Morse,  15  How. 
62,  112,  113,  14  L.  Ed.  601,  and  subsequent  case.  This  contention 
was  not  sustained  because  the  specifications  and  drawings  of  the  Bates 
patent  specifically  describe,  and  the  claims  distinctly  call  for,  a  par- 
ticular machine  made  up  of  certain  elements  combined  and  co-operat- 
ing in  a  certain  manner  to  produce  a  woven  wire  mesh  fence,  but  that 
the  claims  were  not  so  broad  as  to  prevent  the  use  of  other  machines, 
substantially  different,  for  making  the  same  kind  of  a  fence.  If  com- 
plainant's contention  is  now  correct,  that  defendant's  machines  Nos. 
3,  4,  5,  and  6  infringe  the  coiling,  cutting,  and  stay  wire  feed  mech- 
anisms of  the  Bates  patent,  then  the  holding  in  the  former  suit  was 
wrong,  for  if  the  coiling  mechanism  of  defendant's  machines  Nos. 
3  and  4,  the  method  of  preparing  the  stay  wire  sections  for,  and  placing 
them  in,  machine  No.  o,  and  the  "automatic  hand"  of  machine  No.  G 
are  not  each  substantially  different  in  its  construction  and  mode  of 
operation  from  those  of  the  Bates  machine,  it  would  seem  to  be  impos- 
sible to  make  a  machine  that  is  substantially  different  from  the  ma- 
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chine  of  the  Bates  patent,  and  the  claims  would  therefore  be  so  broad 
as  to  include  any  and  every  device  for  making  a  woven  wire  fence  fab- 
ric by  machinery.  Such  a  construction  of  the  claims  of  the  Bates  pat- 
ent would  render  it  invalid.  It  is  the  right  of  the  defendant  or  of  any 
one  else  to  construct  a  machine  substantially  different  from  that  of  the 
complainant's  patent  with  which  to  make  the  same  kind  of  a  fence  that 
the  machine  of  that  patent  makes,  and  the  fact  that  Denning  in  con- 
structing siich  a  machine  endeavored  to  avoid  infringing  the  Bates 
machine,  is  to  be  commended  rather  than  condenmed.  The  conclusion, 
therefore,  is  that  the  charge  of  infringement  is  not  sustained  by  the 
proofs  submitted. 

Upon  the  argument  at  the  bar  it  was  conceded  by  counsel  for  both 
parties  that  all  the  facts  were  as  fully  and  accurately  shown  by  the  pre- 
liminary proofs  as  they  could  be  upon  final  hearing,  and  that  the  mo- 
tion for  a  preliminary  injunction  might  well  be  considered  and  deter- 
mined upon  the  merits  regardless  of  any  technical  grounds  that  might 
be  deemed  suflicient  to  defeat  the  same.  The  question  has  therefore 
been  considered  as  upon  the  merits  and  at  much  greater  length  than 
ordinarily  would  have  been  done  in  considering  a  motion  for  a  tem- 
porary injunction.  No  stipulation,  however,  was  made  or  filed  that 
the  matter  might  be  considered  and  determined  as  upon  final  hearing, 
and  the  only  order  that  can  now  be  made  is  one  denying  the  prelim- 
inary injunction;  and  it  is  accordingly  so  ordered  only. 


L  B.  PALMBB  OO.  v.  PATTERSON. 

(drcolt  0>urt,  B.  D.  Pennsylvania.     February  17,  1910.) 

No.  143. 

Patents  (|  828*) — ^Validity  and  Infbingement-Hamicock  Attachmbnt. 

The  Palmer  patent,  No.  574,078,  for  a  hammocl^  attachment,  comprising 
a  frame  adapted  to  cause  the  hammock  body  or  a  portion  thereof  to  as- 
sume a  different  position  from  that  which  It  would  normaUy  assume 
when  suspended,  to  form  a  seat  or  leg  rest,  or  both,  was  not  anticipated, 
and  discloses  patentable  invention ;   also  held  inf ringed^ 

In  Equity.  Suit  by  the  I.  E.  Palmer  Company  against  James  B,  Pat- 
terson. .On  final  hearing.    Decree  for  complainant. 

Emery  &  Booth  and  Fraley  &  Paul,  for  complainant 
Augustus  B,  Stoughton,  for  respondent 

J.  B.  McPHERSON,  District  Judge.  It  is  well  known  that  when  a 
hammock  of  the  usual  make  is  suspended  by  its  ends,  it  will  conform 
itself  closely  to  the  person  of  the  occupant  in  all  his  movements.  This 
characteristic  often  causes  discomfort  when  a  change  of  position  is 
sought;  and  a  principal  object  of  the  patent  in  suit — No.  674,073, 
granted  to  I.  E.  Palmer  on  December  29, 1896 — is  to  afford  relief  from 
this  inconvenience.    The  specification  states: 

"My  Invention  relates  to  an  Improvement  in  seat  attachments  for  ham- 
mocks, in  which  provision  is  made  tor  causing  a  portion  of  the  hammock  body 

•For  oth«r  casM  m6  nni«  topic  4k  §  nvicbbb  In  Doc.  &  Am.  Diss.  1907  to  dato,  &  Rep'r  Indexes 
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to  assume  at  pleasure  a  position  other  tban  that  which  It  would  normally  as- 
sume when  suspended,  for  the  purpose  of  affording  the  occupant  a  seat  and 
leg  rest,  or  both,  which  shall  conform  to  the  position  which  the  body  of  the 
occupant  would  naturally  assume  when  at  rest  and  lying  on  the  back.*' 

In  order  to  accomplish  these  results  the  inventor  devised  a  frame 
that  may  be  conveniently  attached  to  the  fabric,  or  body,  of  the  ham- 
mock, and  is  provided  with  bearing  points  upon  which  the  fabric  may 
rest  and  be  supported.  These  points  are  so  arranged  that  portions  of 
the  hammock's  length  are  compelled  to  assume  positions  at  varying 
angles  with  other  portions,  and  thus  furnish  a  seat  or  a  leg  rest,  or 
both.  In  other  words  the  frame  is  intended  (using  the  language  of 
the  plaintiff's  brief) — 

"♦  *  *  to  Interrupt  the  natural  line  of  pendent  curvature  between  its 
points  of  support,  and  form  a  distinct  seat  or  reclining  portion  or  couch,  of 
definite  length  and  shape,  and  upon  which  the  occupant  may  sit,  recline,  or 
lie,  as  upon  an  ordinary  seat  or  couch,  and  upon  which  he  may  change  his 
position  at  will  without  any  of  the  embarrassment  and  discomfort  which  fol- 
low any  attempt  to  diange  one's  position  in  an  ordinary  hammock,  which  has 
no  well-defined  seat  portion,  and  which,  as  above  stated,  follows  and  con- 
forms always  and  automatically  to  any  change  of  position  of  the  occupant" 

There  can  be  no  doubt — to  continue  the  quotation — that : 

"The  result  of  the  invention  of  the  patent  in  suit  Is  to  give  to  the  commer- 
cial hammock  a  well  and  permanently  defined  seat  or  couch  portion,  which 
does  not  follow  every  movement  of  the  occupant,  and  therefore  does  not  in- 
terfere with  'his  movements  to  change  position,  but  which  still  retains  the 
elasticity,  flexibiUty,  lightness,  and  swinging  capacity  characteristic  of  the 
ordinary  commercial  hammock." 

The  inventor  declared  his  device  to  consist — 

"  *  •  *  broadly  in  a  rigid  frame  capable  of  attachment  to  the  hammock 
body,  and  provided  with  bearing  points  for  the  hammock  body,  such  that  the 
latter  will  be  caused — throughout  a  portion  of  its  length — to  assume  a  iKwi- 
tion  to  form  a  natural  seat  or  leg  rest,  or  both." 

Among  frames  of  this  description,  two  kinds  are  described  and  illus- 
trated in  the  specification  and  drawings.  One  may  be  adjusted  by  the 
use  of  side  rails  in  two  sections,  and  of  stay  rods,  slots,  and  lugs,  so 
as  to  assume  different  angular  positions ;  and  the  other  is  made  without 
a  joint  in  a  single  piece  of  such  shape  as  may  be  described.  In  the  use 
of  either  kind  the  hammock  body  or  fabric  is  passed  over  and  under 
the  bearings,  so  that  the  fabric  supports  the  frame,  while  the  frame 
also  supports  the  fabric  in  part  and  helps  to  keep  it  stretched.  The 
claims  involved  are  as  follows: 

"1.  A  hammock  attachment  comprising  a  frame  Independent  of  the  body  of* 
the  hammock  and  provided  with  bearings  for  the  body  of  the  hammock,  the 
said  bearings  being  so  located  with  respect  to  one  another  that  the  hammock 
body  when  engaged  therewith  and  suspended  will  have  its  natural  curve  inter- 
rupted to  form  a  seat,  substantially  as  set  forth. 

**2.  A  hammock  attachment  comprising  a  rigid  frame  provided  with  bearings 
for  the  body  of  the  hammock,  the  said  bearings  being  so  located  with  respect 
to  one  another  that  the  hammock  body  when  engaged  therewith  and  suspended 
will  have  its  natural  curve  interrupted  to  form  a  seat,  substantially  as  set 
forth." 

The  essential  features  of  the  invention  are  the  frame  and  the  en- 
gagement of  the  bearings  with  the  fabric.    The  shape  of  the  frame  de- 
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termines  the  shape  that  the  hammock  must  assume.  Either  a  seat  or  a 
leg  rest,  or  both  a  seat  and  a  leg  rest,  may  be  presented ;  and  these  may 
be  in  effect  united  in  one  plane,  so  as  to  present  a  flat  surface  like  a 
bed,  or  they  may  incline  to  each  other  at  angles  that  differ  in  degree. 
But,  whatever  the  shape  of  the  frame  may  be,  the  hammock  body  is 
so  engaged  with  the  bearings  that  it  has  more  or  less  movement  length- 
wise, and  is  continually  adjusting  itself,  loosening  or  tightening  as  the 
weight  of  the  occupant  is  applied  or  removed.  One  method  of  attach- 
ing the  frame  to  the  fabric  is  described  by  the  inventor  as  follows : 

"The  framework  as  thus  constructed  may  be  attached  to  the  hammock  by 
passing  the  body,  A,  of  the  hammock  over  the  rung,  di,  at  the  foot  rest,  thence 
under  the  rung,  d,  thence  over  the  rung,  B,  thence  over  the  flat  cross-brace,  D, 
and  under  the  brace,  Di,  and  thence  to  the  point  of  support." 

The  hammock  body  may  thus  have  a  bearing  at  three  or  more  points 
on  the  frame,  and  when  suspended  the  bearings  will  force  it  to  follow 
the  angle  or  angles  of  the  frame.  In  the  shape  illustrated  by  Figs.  1, 
2,  and  3 : 

"A  person  seated  upon  that  portion  occupied  by  the  seat  section  will  be  pre- 
vented from  slipping  along  down  the  body  of  the  hammock,  and  the  legs  of  the 
occupant  when  so  seated  will  be  allowed  to  rest  naturally  upon  the  leg  rest 
section  of  the  frame,  without  bearing  the  weight  at  the  heels  and  leaving  the 
leg  intermediate  of  the  heel  and  the  body  unsupported,  as  is  common  in  con- 
nection with  hammocks  as  commonly  in  use." 

In  the  shape  illustrated  by  Fig.  6,  the  same  method  of  attaching  the 
frame  is  shown,  but  the  frame  itself  is  flat,  and  of  course  there  is  no 
leg  rest  in  this  particular  structure.  Both  shapes,  however,  have  the 
hammock  body  engaged  in  the  same  way  with  the  bearings,  and  in 
both  of  them  longitudinal  tension  is  present. 

For  the  purposes  of  this  case,  the  two  claims  may  be  regarded  as 
identical,  and  the  defendant's  hammock  is,  I  think,  a  clear  infringement 
of  both.  The  points  of  likeness  in  the  two  devices  are  very  well  sum- 
marized in  the  plaintiff's  brief : 

"Inasmuch  as  defendant  uses  a  straight  frame,  like  Fig.  6  of  the  patent  in 
suit ;  uses  the  end  bearings,  under  and  over  which  the  fabric  is  passed,  as  in 
all  of  the  figures  of  the  patent  in  suit ;  has  a  frame  wliich  deforms  the  ham- 
mock fabric  from  its  natural  curve,  like  that  of  the  patent  in  suit ;  has  a  frame 
which  is  independent  of  the  fabric  and  capable  of  removal  therefrom  while  the 
fabric  is  suspended,  like  that  of  the  patent  in  suit ;  and  has  an  arrangement 
such  that  the  longitudinal  tension  automatically  takes  up  the  slack  in  the  ham- 
mock seat — ^all  like  the  patent  in  suit,  defendant  is  in  no  position  to  assert  that 
he  does  not  infringe,  even  though  he  may  prefer  to  add  some  features  of  his 
own  design,  like  the  lacing,  and  like  the  attaching  of  the  end  bars  or  rungs 
temporarily  to  the  frame,  to  be  held  in  position  by  the  fabric  instead  of  fixedly 
by  the  frame,  as  in  the  patent  in  suit" 

In  only  two  particulars  that  need  be  noticed  does  the  defendant's 
hammock  or  couch  differ  from  the  patented  article.  One  difference  is 
to  be  found  in  the  lacings  under  the  seat.  These  give  additional 
strength  to  the  fabric  and  keep  it  more  tightly  stretched,  by  adding 
lateral  tension  to  the  longitudinal  tension  that  is  common  to  both  ham- 
mocks. Lacing  may  perhaps  be  an  improvement ;  but  it  does  not  pro- 
duce a  different  result,  or  produce  an  old  result  by  distinctly  different 
means.    Longitudinal  tension  is  still  an  important  object  in  the  def end- 
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ant's  hammock,  as  it  is  in  the  hammock  of  the  plaintiflf.  Both  parties 
use  the  same  means  to  attain  it — ^a  more  or  less  loose  engagement  of 
the  fabric  with  the  bearings  of  the  frame;  but  the  defendant  gets  a 
little  more  lateral  stability,  or  rigidity,  by  the  use  of  lacing*  If  he  had 
frankly  given  up  longitudinal  tension  altogether,  and  had  merely  sus- 
pended a  bed  or  couch  from  the  four  comers  of  a  rectangular  frame, 
a  different  situation  might  be  presented,  although  no  definite  opinion 
on  that  question  need  be  expressed. 

The  second  point  of  difference  lies  in  the  fact  that  the  end  bearin^^s 
or  rungs  in  the  defendant's  frame  are  either  loose,  being  then  held  m 
place  by  the  pressure  of  the  fabric,  or  are  temporarily  attached,  for 
example,  by  rubber  bands,  to  the  hooks  provided  to  receive  them; 
while  in  the  plaintiff's  frame  such  bearings  are  rigidly  fixed  and  perma- 
nent This,  I  think,  is  an  unimportant  distinction.  The  bearings  per- 
form precisely  the  same  function  in  both  frames,  and  it  seems  to  be  of 
little  consequence  that  in  one  frame  they  are  always  in  place,  while  in 
the  other  they  are  put  into  place  whenever  they  are  needed. 

The  case  does  not  appear  to  require  further  discussion.  The  draw- 
ings of  the  patent  are  mainly  confined  to  a  preferred  form,  which  is  not 
the  flat  bedlike  article  manufactured  by  the  defendant ;  but  a  flat  bed 
or  couch  is  plainly  shown  in  Fig.  6,  and  is  also  clearly  deducible  from 
Figs.  1  and  2.  It  is  not  necessary  that  the  cushion  in  Fig.  6  should  be 
always  of  the  shape  there  shown ;  and,  indeed,  it  is  not  at  all  an  essen- 
tial part  of  the  frame.  But,  even  if  it  is  to  be  regarded  as  a  usual  ac- 
companiment of  the  flat  frame  shown  in  the  figure,  it  is  obvious  that 
the  angle  shown  in  the  drawing  is  not  obligatory.  Undoubtedly,  as  it 
seems  to  me,  the  angle  may  be  gradually  flattened,  so  that  the  cushion 
will  soon  become  an  .ordinary  mattress;  and,  when  that  point  is 
reached,  the  substantial  identity  of  the  defendant's  seat  or  couch  can 
hardly  be  disputed.  While  the  claims  in  controversy  are  broader  than 
the  drawings,  I  do  not  think  that  the  drawings  operate  as  a  limitation. 
They  are  not  inconsistent  with  the  specification  or  the  claims,  but  only 
show  certain  forms  of  the  inventor's  device. 

The  prior  art  is  of  little  importance.  I  do  not  understand  that  any 
previous  patent  is  seriously  relied  on  to  show  anticipation. 

The  usual  decree  may  be  entered,  with  costs. 


WILLIAMS  PATENT  CBUSHEB  &  PULVERIZER  00.  V.  PENNSYLVANIA 

ORUSHBR  OO. 

(Circuit  Court,  B.  p.  Pennsylvania.    February  12,  1910.) 

No.  109. 

1,  Patents  (§S  160, 161*)— Constbuction— Consideration  of  Rejected  Claims. 

A  patent  must  be  read  and  construed  with  reference  to  the  claimed  re- 
jected and  to  the  prior  art,  and  cannot  be  so  construed  as  to  cover  either 
what  was  rejected  by  the  Patent  Office  or  disclosed  by  the  prior  art 

[Ed.  Nota— For  other  cases,  see  Patents,  Cent.  Dig.  |§  234,  235,  236% ; 
Dec.  Dig.  li  160,  161.*] 

•For  other  casei  tee  tame  topic  6  {  numbkb  In  Dec.  &  Am.  Dlgi.  1907  to  date,  ft  Kep'r  Indez« 
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2L  Patents  (S  328*)— lNFBiNQEMSN'r--OBU8iiEB  and  Pulvebizeb. 

The  Williams  patent,  No.  843,729,  for  a  dumping  cage  for  crnshers  and 
pulverizers,  claims  1  and  2,  as  limited  by  the  prior  art  and  proceedings  In 
the  Patent  Office,  held  not  infringed. 

In  Equity.  Suit  by  the  Williams  Patent  Crusher  &  Pulverizer  Com- 
pany against  the  Pennsylvania  Crusher  Company.  Decree  for  defend- 
ant. 

Henry  N.  Paul,  Jr.,  Joseph  C.  Fraley,  and  Frederick  R.  Cornwall, 
for  complainant. 
George  W.  Rca,  for  respondent. 

HOLLAND,  District  Judge.  This  is  a  bill  in  equity  brought  for  an 
alleged  infringement  of  claims  1  and  2  of  patent  No.  843,729,  dated 
February  12,  1907,  for  an  improvement  in  cages  for  crushers  and  pul* 
verizers,  which  patent  was  granted  to  Milton  F.  Williams,  and  by  him 
assigned  to  the  complainant  company. 

The  defenses  are  noninfringement  and  invalidity  of  claims  1  and  2 
of  the  patent,  a  consideration  of  the  first  of  which  defenses  will  neces- 
sarily dispose  of  this  bill.  The  patent  is  for  a  "new  and  useful  im* 
provement  in  dumping-cages  for  crushers  and  pulverizers.'*  It  com- 
prises a  casing  in  which  is  arranged  a  horizontal  shaft  carrying  pivot- 
ally  mounted  hammers  or  beaters,  a  cage  pivotally  mounted  in  the 
casing  below  said  shaft,  and  comprising  a  frame  carrying  a  rigid  grind- 
ing surface,  and  a  windlass  arrangement,  connected  to  the  free  end  of 
the  cage,  comprising  a  chain,  a  shaft  upon  which  the  chain  may  be 
wound,  a  ratchet  wheel  on  said  shaft,  a  co-operating  pawl,  and  a  hand 
wheel  on  said  shaft  for  rotating  the  same.  It  is  claimed  in  the  specifi- . 
cations  that,  in  the  event  that  the  machine  chokes,  the  pawl  may  be 
raised,  and  the  dumping  portion  of  the  cage  permitted  to  drop,  dis- 
charging the  major  portion  of  the  contents  through  the  bottom,  and, 
after  the  discharge,  the  winding  drum  may  be  manipulated  through 
the  hand  wheel  to  raise  the  cage  to  its  normal  operating  position. 

Claims  1  and  2,  which  are  alleged  to  be  infringed  by  the  defendant, 
are  as  follows : 

"1.  In  a  machine  of  the  character  described  the  combination  of  a  casing,  a 
•haft  arranged  horizontally  in  the  casing  and  carrying  piyotally-mounted  ham- 
mers, a  frame  plTotally  mounted  In  the  casing  below  said  shaft,  a  rigid  grind- 
ing surface  carried  by  said  frame,  a  flexible  device  connected  to  said  frame  and 
winding  medtianlsm  for  said  flexible  device,  the  pivot  of  said  frame  being  lo- 
cated below  the  grinding  surface  when  the  frame  Is  in  operative  position. 

"2.  In  a  machine  of  the  character  described,  the  combination  of  a  casing, 
revolving  hammers  or  beaters  mounted  therein,  a  frame  pivotally  mounted  In 
said  casing,  a  grinding  surface  carried  by  said  plvotally-mounted  frame,  said 
frame  being  adapted  to  be  actuated  to  dump  the  material  resting  on  said  grind- 
ing surface,  a  chain  connected  to  the  free  end  of  said  frame,  a  winding  shaft 
around  which  said  diain  Is  wound  to  restore  said  frame  and  grinding  surface 
to  normal  position,  a  hand  wheel  on  said  shaft  for  rotating  same,  a  ratchet- 
wheel  carried  by  said  shaft,  and  a  co-operating  pawl  for  engaging  said  wheel 
to  prevent  retrograde  movement  of  said  shaft ;  substantially  as  described." 

*  It  will  be  noted  that  in  claim  1  this  improved  pulverizing  machine 
is  one  "of  the  character  described"  in  the  specification,  and  having  a 

•For  other  cases  ie«  eame  topic  Jk  |  numbbb  in  Dec.  ft  Am.  Dige.  1907  to  daU«  ft  Rep'r  Indexes 
176F.--87 
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"frame  pivotally  mounted  in  the  casing  below."  The  shaft  and  the 
pivot  of  this  frame  are  "located  below  the  grinding  surface  when  the 
frame  is  in  operative  position,"  and  in  the  second  claim  we  find  that 
"said  frame  is  adapted  to  be  actuated  to  dump  the  material  resting  on 
said  grinding  surface,"  and  this  actuating  device  is  a  chain  connected 
to  the  free  end  of  the  said  frame,  a  winding  shaft  "around"  which  said 
chain-is  "wound"  to  restore  the  said  frame  and  the  grinding  surface  to 
its  normal  position,  a  hand  wheel  "on  said  shaft"  for  rotating  the  same. 

These  are  the  claims  allowed  by  the  Patent  Office.  In  the  first  the 
"frame  pivotally  mounted  in  the  case  below"  is  restricted  to  a  "frame" 
which  is  "located  below  the  grinding  surface  when  the  same  is  in 
operative  position";  and,  in  the  second,  the  machine  of  the  character 
described,  to  wit,  a  pulverizing  machine  capable  of  being  dimiped,  is 
restricted  to  a  "frame  being  adapted  to  be  actuated  to  dump  the  ma- 
terial resting  on  said  grinding  surface"  by  a  chain  connected  to  the 
free  end  of  the  frame  and  wound  at  the  other  end  around  a  winding 
shaft,  and  a  hand  wheel  "on  said  shaft"  for  rotating  the  same  and  a 
ratchet  wheel,  etc.  This  part  of  the  machine  embodied  in  the  dumping 
device  attached  is  restricted  to  the  precise  parts  used.  An  examina- 
tion of  the  prior  art  as  found  in  patents  heretofore  granted  embodies 
devices  for  raising  and  lowering  a  frame  carrying  a,  grinding  surface  • 
in  pulverizers  of  this  character,  and  actuating  machinery  for  that  pur- 
pose. Some  of  these  patents  were  cited  against  the  claims  submitted 
by  the  complainant,  and,  after  a  number  of  broader  claims  submitted 
were  rejected,  the  Patent  Office  finally  allowed  clainjs  as  now  appears 
in  patents  1  and  2  only  after  they  had  been  limited  as  hereinabove  indi- 
cated. If  the  complainant  is  permitted  to  broaden  the  scope  of  his 
claim  so  as  to  include  the  defendant's  device,  it  at  the  same  time  makes 
them  sufficiently  broad  to  cover  what  already  existed  in  the  prior  art 
at  the  timie  his  patent  was  granted. 

In  Hubbell  v.  United  States,  179  U.  S.  80,  21  Sup.  Ct  24,  45  L.  Ed. 
95,  it  is  said  the  claim  as  allowed  must  be  read  and  interpreted  with 
reference  to  the  rejected  claim  and  to  the  prior  art,  and  cannot  be  so 
construed  as  to  cover  either  what  was  rejected  by  the  Patent  Office  or 
disclosed  by  prior  devices.  See,  also,  Corbin  Cabinet  Lock  Co.  v. 
Eagle  Lock  Co.,  150  U.  S.  40,  14  Sup.  Ct.  28,  37  L.  Ed.  989 ;  Royer  v. 
Coupe,  146  U.  S.  524,  13  Sup.  Ct.  166,  36  L.  Ed.  1073 ;  Brill  v.  St. 
Louis  Car  Co.,  90  Fed.  667,  33  C.  C.  A.  213 ;  Walker  on  Patents,  § 
187a. 

It  will  not  be  necessary  to  consider  the  question  of  the  validity  of 
the  two  claims  of  complainant's  patent  in  question.  The  file  wrapper 
of  the  Patent  Office  makes  it  very  clear  that  this  dumpin^^  cage  for 
crushers  and  pulverizers  is  restricted  in  its  structural  limitations  to  one 
in  which  "the  pivot  of  the  frame  is  located  below  the  grinding  surface 
when  the  frame  is  in  operative  position";  and  in  the  second  claim 
these  limitations  are  to  "a  chain  connected  with  the  free  end  of  the  said 
frame,  a  winding  shaft  around  which  said  chain  is  wound,  *  *  * 
and  a  hand  wheel  on  said  shaft."  As  to  its  functional  limitations,  it  is 
limited  to  the  dumping  feature  of  the  actuated  frame.  The  device 
used  by  the  defendant  is  not  a  dumping  cage,  nor  is  the  pivot  of  the 
frame  located  below  the  grinding  surface  when  the  frame  is  in  opera- 
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tive  position,  nor  is  the  actuating  device  used  by  it  like  the  one  de- 
scribed in  claim  2  of  complainant's  patent.  It  is  evident  that  the  pivot 
of  the  complainant's  cage  is  located  sufficiently  low  down  under  the 
grinding  surface,  which  location,  in  connection  with  the  short  section  . 
of  the  lower  half  of  the  casing,  enables  the  cage  to  swing  down  quite 
or  nearly  to  a  vertical  line,  resulting  in  the  dumping  of  all  material  that 
may  be  resting  upon  the  cage.  In  the  defendant's  cage,  however,  the 
pivot  is  not  located  below  the  grinding  surface  when  the  cage  is  in 
operative  position.  It  is  located  more  to  the  side  of  the  casing,  and  the 
cage,  which  is  the  grinding  surface  of  the  machine,  comprises  nearly 
the  whole  lower  half  of  the  casing.  When  it  is  swung  down,  it  will 
not  dump  the  material  resting  upon  it,  but  it  is  so  arranged  that  any 
foreign  substance  can  be  removed  by  the  hand.  The  arrangement, 
however,  is  intended  for  the  purpose  of  adjusting  the  grinding  surface 
to  the  hammers  as  they  shorten  from  wear.  The  actuating  device  is 
entirely  different  from  the  one  used  by  the  complainant,  although  it 
performs  the  same  function,  which  is  to  lower  and  raise  the  cage,  but 
the  lowering  and  raising  of  a  cage  was  old  in  the  art  and  other  de- 
vices had  been  used  for  that  purpose.  The  complainant  in  claim  2  was 
restricted  to  the  mechanism  therein  set  forth,  and  it  cannot  now  en- 
large that  cliim  to  include  other  devices,  such  as  the  one  adopted  by 
the  defendant. 

Having  concluded  that  the  defendant's  machine  as  manufactured  by 
it  and  set  forth  in  a  stipulation  made  part  of  this  record  does  not  in- 
fringe claims  1  and  2  of  complainant's  patent,  the  prayer  of  the  com- 
plainant's bill  is  refused,  anfl  the  bill  dismissed,  with  costs. 


KUTHB  V.  FARRINGTON,  Chief  of  Police. 

(District  OouTt,  D.  Oregon.    December  20,  1909.) 

No.  5,072. 

INTOXTCATIWO  LiQUORS   (|   10*) — ^POWEB  OF  MUNICIPA1<  OOBPOBATION  TO  COH- 
TBOU—CONSTBUCTION   OP  ChABTEB. 

Where  the  only  authority  of  a  city  in  Oregon  to  license,  regulate,  or 
prohibit  drinking  places  or  the  sale  of  liquors  was  given  by  a  provision 
of  its  charter,  which  was  superseded,  as  held  by  decisions  of  the  state 
courts,  by  the  adoption  of  prohibition  at  an  election  held  under  a  county 
option  statute,  the  city  was  without  power  to  enact  an  ordinance  pro- 
hiliting  the  sale  of  nonintoxicating  liquors. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig.  §  10.*i 

Application 'by  Charles  F.  Kuthe,  against  E.  A.  Farrington,  Chief 
of  Police,  for  a  writ  of  habeas  corpus.     Petitioner  discharged. 

Woodcock  &  Potter  and  John  M.  Pipes,  for  plaintiff. 

WOLVERTON,  District  Judge.  The  petitioner  was,  on  Novem- 
ber 13,  1908,  accused  of  violating  Ordinance  No.  788  of  the  city  of 
Eugene,  entitled  "An  ordinance  to  prohibit  the  sale  of  nonintoxicating 
malt  liquor  in  the  city  of  Eugene."     He  entered  a  plea  of  guilty,  and 

*For  other  cases  see  same  topic  A  8  numbeh  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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was  duly  taken  in  charge  by  the  Chief  of  Police.  Whereupon  this  pro- 
ceeding was  begun  by  habeas  corpus  to  secure  his  Hberation. 

The  sole  question  presented  is  whether  the  city  of  Eugene  is  au- 
thorized, under  its  charter,  to  adopt  an  ordinance  of  the  kind  under 
which  the  petitioner  was  being  prosecuted.  By  subdivision  18  of  sec- 
tion 48  of  the  charter,  adopted  in  1906  (Sp.  Laws  1905,  p.  252),  the 
city  was  empowered  "to  license,  tax,  regulate  or  prohibit  barrooms, 
drinking  shops,  tippling  houses,  billiard  rooms,  dance  houses,  and  all 
places  where  spirituous,  malt  or  vinous  liquors  are  sold."  The  adop- 
tion of  this  provision  of  the  charter,  although  slightly  changed  in 
wording,  is  but  a  re-enactment  of  the  same  provision  contained  in  a 
previous  charter  of  the  city,  adopted  by  the  Legislative  Assembly  in 
1893  (Sp.  Laws  1893,  p.  674).  So  it  has  been  held  in  the  state  court 
(Renshaw  v.  Lane  County  Court,  49  Or.  626,  89  Pac.  147),  with  refer- 
ence to  this  provision,  that  it  was  but  a  continuation  of  the  former 
provision,  and  not  a  new  enactment  of  the  date  of  the  later  charter. 
What  is  known  as  the  "local  option"  statute  was  adopted  in  the  state 
June  6,  1904  (Laws  1905,  p.  41).  Under  this  statute  an  election  was 
held  June  4,  1906,  within  the  county  of  Lane,  in  which  the  city  of 
Eugene  is  located,  to  determine  whether  or  not  the  sale  of  intoxicating 
liquors  should  be  prohibited  in  the  entire  county,  which  r^ulted  favor- 
ably to  prohibition.  Such  election,  within  the  purview  of  the  local 
option  law,  had  the  effect  to  suspend  the  charter  provisions  with  ref- 
erence to  licensing  saloons  or  places  where  intoxicating  liquors  are 
sold.  Renshaw  v.  Lane  County  Court,  supra;  Baxter  v.  State,  49  Or. 
353,  88  Pac.  677,  89  Pac.  369;   State  v.  County  Court,  101  Pac.  907. 

So  that  the  city  of  Eugene  is  without  authority  to  regulate  the  sale 
of  intoxicating  liquors.  But  the  authority  to  regulate  the  sale  of  non- 
intoxicating  malt  liquors  is  referable,  if  at  all,  to  the  same  (iharter 
provision.  .  This  having  been  superseded,  as  I  have  shown,  by  the 
force  of  the  local  option  law,  the  authority  in  any  form  does  not  exist. 
But,  however  this  may  be,  the  question  has  been  determined  by  the 
state  court,  namely,  the  circuit  court  of  the  state  of  Oregon  for  Lane 
county,  in  accordance  with  this  view,  and  I  feel  bound  by  that  adjudi- 
cation, being  a  construction  of  the  laws  of  the  state,  especially  as  it  is 
based  upon  identical  facts. 

The  petitioner  will  therefore  be  discharged. 


UNITED  STATES  v.  BENNETT  &  LOEWENTHAL. 

(Circuit  Court,  S.  D.  New  York.    November  27,  1909.) 

No.  6.35e. 

Customs  Duties  (|  75*)— Appraisement- Approval  of  Pro  Forma  Invoice. 

Entry  was  made  on  a  pro  forma  Invoice  and  the  value  stated  therein 
was  aj;)proved  by  the  appraiser,  who  also,  however,  approved  the  lower 
value  given  In  a  consular  Invoice  subsequently  produced  by  the  importer. 
Held,  that  duty  should  have  been  assessed  on  the  basis  of  the  latter  value, 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Dea  Dig.  f  75.*] 
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On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

The  decision  below  sustained  the  importers'  protest  against  the  as- 
sessment of  duty  by  the  collector  of  customs  at  tiie  port  of  New  York; 
the  Board's  opinion  reading,  as  follows : 

HAT,  General  Appraiser.  In  this  case  entry  was  made  on  a  pro  forma  in- 
voice. From  the  testimony  it  appears  that  when  the  consular  invoice  arrived 
it  was  found  to  bear  a  lower  value  for  the  merchandise  in  question  than  that 
contained  in  the  pro  forma  invoice.  The  collector  assessed  duty  upon  the 
value  given  in  the  pro  forma  invoice,  rejecting  as  Illegal  and  unwarranted 
the  second  appraisement  made  by  the  appraiser  approving  the  value  given  in 
the  consular  invoice. 

The  merchandise  should  have  been  assessed  upon  the  value  stated  in  the 
consular  invoice,  the  appraiser  having  approved  that  value.  Foard's  Oase, 
G.  A.  6,723  (T.  D.  28^796). 

The  protest  is  sustained,  and  the  collector  directed  to  rellquidate  the  entry 
accordingly. 

D.  Frank  Lloyd,  Deputy  Asst.  Atty.  Gen.,  for  the  United  States. 
Oppenheimer  &  Arnold,  for  importers. 

MARTIN,  District  Judge.    Decision  affitmed. 


EICB  ft  H0CHST5B  v.  UNITED  STATES. 

(arcuit  CJourt,  S.  D.  New  York.    November  10,  1009.) 

No.  5,495. 

Customs  Duties  (§  24*) — CSlassification— Pyboxtlin  Rods. 

Pyroxylin  rods  partly  finished  are  dutiable  as  partly  finished  "articles" 
of  pyroxylin,  under  Tariff  Act  July  24,  1897,  c.  11,  |  1,  Schedule  A,  par. 
17,  30  Stat  152  (U.  S.  Comp.  St  1901,  p.  1628). 

[Ed.  Note. — ^For  other  cases,  see  Customs  Duties,  Dec.  Dig.  |  24.*] 

On  Application  for  Review  of  Decision  by  the  Board  of  United 
States  General  Appraisers. 

Kammerlohr  &  Duffy  (John  G.  Duffy,  of  counsel),  for  importers. 
D.  Frank  Lloyd,  Deputy  Asst.  Atty.  Gen.  (Charles  D.  Lawrence,  of 
counsel),  for  the  United  States. 

MARTIN,  District  Judge.  The  importation  in  controversy  con- 
sists of  pyroxylin  in  the  form  of  rods.  It  was  assessed  for  duty  at  the 
rate  of  65  cents  per  pound  and  25  per  cent,  ad  valorem  under  Tariff 
Act  July  24,  1897,  c.  11,  §  1,  Schedule  A,  par.  17,  30  Stat.  152  (U.  S. 
CcMnp.  St.^  1901,  p.  1628).  The  importers  protested,  claiming  that 
duty  should  have  been  assessed  at  the  rate  of  only  60  cents  per  pound 
under  said  paragraph. 

Paragraph  17  is  as  follows: 

"Collodion  and  all  compounds  of  pyroxylin,  whether  known  as  celluloid  or 
by  any  other  name»  fifty  cents  per  pound ;  rolled  or  in  sheets,  unpolished,  and 
not  made  up  into  articles,  sixty  cents  per  pound ;  if  in  finished  or  partly  fin- 
ished articles  and  articles  of  which  collodion  or  any  compound  of  pyroxylin 
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Is  the  component  material  of  chief  value,  sixty-five  cents  per  pound  and  twen- 
ty-five per  centum  ad  valorem." 

The  Board  has  found  as  a  fact  that  this  was  a  partly  finished  product 
as  imported,  and  therefore  held  the  same  to  be  properly  dutiable  under 
the  third  clause  of  said  paragraph  17.  It  -is  a  simple  question  of  fact. 
I  have  examined  the  record,  and  can  see  no  reason  why  the  court 
should  disturb  this  finding  of  the  Board. 

Decision  affirmed. 


In  re  DIX. 

(District  Court,  E.  D.  Pennsylvania.    February  10,  1910.) 

NO.  2,924. 

Bankruptcy  (§  323*)— Pbovable  Claims— Amount— Pubchase  of  Mobtoaobd 
Pbopebtt  bt  Cbeditob. 

Where  the  holder  of  mortgages  given  by  a  bankrupt  foreclosed  and  bid 
in  the  property  for  a  nominal  sum,  there  being  no  competing  bid,  on  his 
filing  a  claim  against  the  bankrupt  estate  for  the  balance  of  his  debt,  the 
actual  value  of  the  property  may  be  inquired  Into,  and  his  claim  will  be 
allowed  only  for  the  amount  equitably  due. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  503,  613 ;  Dec 
Dig.  §  323.*] 

In  the  matter  of  Charles  H.  Dix,  bankrupt  On  review  of  order  of 
referee.     Affirmed. 

Lewis  L.  Smith,  for  claimant. 
George  J.  Edwards,  Jr.,  for  trustee. 

J.  B.  McPHERSON,  District  Judge.  The  facts  of  this  case  are  as 
follows : 

The  bankrupt  owed  James  L.  Cocker  $6,655.40  upon  two  bonds, 
secured  by  two  mortgages  upon  two  house*  and  lots  of  ground.  The 
mortgages  were  foreclosed,  and  the  sheriff  aold  the  property  to  Cocker 
for  $100.  There  was  no  other  bidder  at  the  sale,  and  the  sum  paid 
by  Cocker  was  applied  to  the  costs.  He  received  official  deeds  and 
went  into  possession.  Afterwards,  he  presented  a  claim  against  the 
bankrupt  estate  for  the  full  amount  of  the  bonds.  In  his  examina- 
tion before  the  referee  he  testified  that  the  houses  rented  for  $53  a 
month ;  that  their  combined  value  was  about  $5,000 ;  that  he  would 
have  bid  $5,500  at  the  sheriff's  sale  in  order  to  protect  his  mortgages ; 
and  that  he  was  willing  to  take  now  $6,500  for  the  property,  as  he  had 
spent  about  $400  in  improvements  since  the  sale.  He  summed  up  his 
position  very  frankly  by  saying  that  he  thought  in  fairness  the  bank- 
rupt owed  him  about  $500 ;  but  when  the  referee  took  him  at  his  word, 
and  reduced  his  claim  to  that  sum,  he  declined  to  acquiesce  and  had 
the  question  certified. 

The  allowance  of  the  claim  in  full  was  resisted  on  the  ground  that 
only  a  small  part,  if  any,  of  the  debt  was  equitably  due,  and  this  con- 
tention was  sustained  by  the  learned  referee  (George  E.  Darlington, 
Esq.),  who  allowed  only  $500,  as  has  already  been  stated.     The  pre- 
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CISC  question  now  involved  was  recently  decided  by  the  Court  of  Ap- 
peals for  the  Third  Circuit  in  Winter's  Appeal,  174  Fed.  556,  and  I 
refer  to  the  opinion  of  the  court  in  that  case  for  the  reasoning  that 
justifies  the  approval  of  the  referee's  order.  It  may  perhaps  be  ad- 
visable to  call  particular  attention  to  the  fact  that  both  in  Winter's 
Appeal  and  in  the  present  controversy  there  was  no  competitive  bid- 
ding, and  that  the  mortgage  creditor  was  therefore  not  opposed  in  the 
process  of  transforming  his  interest  from  the  ownership  of  a  mort- 
gage to  the  ownership  of  the  fee.  In  neither  case  did  the  amount  bid 
at  the  sale  throw  any  light  on  the  real  value  of  the  property,  and  in 
both  cases  the  real  value  affirmatively  appeared  in  the  bankruptcy 
proceedings. 

On  the  authority  of  Winter's  Appeal,  the  order  of  the  referee  is 
affirmed. 


In  re  BEIHL. 

(District  Court,  E.  D.  Pennsylvania.     February  10,  IDIO.) 

No.  3,511. 

Bawkbuptct  (§  184*)— Pbopebtt  Passing  to  Trustee— Invalid  Mortgage  of 
Pebsonaltt. 

An  Insolvent  conveyed  personal  property  of  which  he  was  the  absolute 
owner  to  a  creditor  for  the  expressed  consideration  of  $1,  and  took  back 
A  lease  of  the  same,  also  giving  a  nominal  consideration,  with  the  right  In 
the  lessee  to  repurchase  if  he  had  paid  his  Indebtedness  to  the  lessor. 
Held,  that  the  transaction  was  an  attempted  mortgage,  Invalid  under  the 
law  of  Pennsylvania  for  want  of  delivery,  and  that  on  the  bankruptcy  of 
the  debtor  the  property  passed  to  his  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §{  27£^27Y ;  Dec. 
Dig.  §  184.*]  ^ 

In  the  matter  of  Ernest  H.  Beihl,  bankrupt.    On  review  of  order 
of  referee.     Affirmed. 

Franklin  Spencer  Edmonds,  for  George  W.  Edmonds. 
George  P.  Rich,  for  trustee. 

J.  B.  McPHERSON,  District  Judge.    The  facts  of  this  dispute 
are  not  in  question,  and  may  be  thus  stated : 

A  voluntary  petition  was  filed  by  the  bankrupt  on  July  2,  1909.  A 
few  days  before— on  June  25th — ^his  landlord  had  distrained  for  rent 
upon  the  horses  and  wagons  now  in  controversy.  The  District  Court 
restrained  the  sale,  and  thereupon  George  W.  Edmonds  claimed  to  be 
the  owner  of  the  articles  levied  upon,  averring  that  Beihl  had  sold 
them  to  him  on  May  10th,  and  was  in  possession  under  a  lease  made 
by  Edmonds  on  the  same  day.  The  transaction  was  as  follows: 
Beihl,  who  was  a  retail  dealer  in  coal,  owed  Edmonds  $255.53  for  coal 
previously  bought.  In  consideration  of  this  debt,  and  of  Edmonds' 
promise  to  furnish  more  coal  to  be  used  by  Beihl  in  his  retail  trade, 
the  bankrupt  made  a  bill  of  sale  of  the  horses  and  wagons.  This  doc- 
ument sells  the  property  for  an  expressed  consideration  of  $1,  saying 
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nothing  about  the  other  considerations.  On  the  same  day  Edmonds 
made  a  lease  of  the  horses  and  wagons  to  Beihl  for  one  year  from 
May  15th,  at  a  rental  of  $1  a  month.  The  agreement  provides  for 
the  return  of  the  property  at  the  end  of  the  year  in  good  order,  save 
for  reasonable  wear,  and  gives  to  Beihl  an  option  to  buy  for  $10  with- 
in one  month  thereafter,  but  expressly  declares  that  Beihl  may  only 
exercise  this  option  if  he  has  then  paid  all  his  indebtedness  to  Ed- 
monds. Under  these  agreements  Echnonds  delivered  to  the  bankrupt 
a  further  quantity  of  coal,  valued  at  $926.  The  landlord's  claim 
amounted  to  $487.73,  and  it  was  finally  arranged  before  the  referee 
that  Edmonds  should  pay  this  sum,  should  take  over  the  horses  and 
wagons  at  a  valuation  of  $1,250,  and  should  pay  to  the  trustee  the  bal- 
ance in  excess  of  the  landlord's  claim  if  it  should  be  decided  that  the 
lease  was  not  valid  against  the  general  creditors  of  the  bankrupt.  The 
transaction  of  May  10th  was  in  good  faith,  but  there  was  no  delivery 
of  possession;  Beihl  continued  to  use  the  hprses  and  wagons  in  his 
business  until  the  petition  in  bankruptcy  was  filed. 

Upon,  these  facts  the  referee  (Richard  S,  Hunter,  Esq.)  held  that 
"the  net  result  of  this  arrangement  was  undoubtedly  under  the  Penn- 
sylvania law  a  pledge  or  mortgage  of  this  property,"  and  ordered  Ed- 
monds to  pay  $717.73  to  the  trustee.  In  my  opinion  this  order  was 
right.  I  see  no  difference  in  principle  between  this  case  and  In  re 
Millbourne  Mills  Co.  (C.  C.  A.,  3d  Circuit)  172  Fed.  177.  There  the 
milling  company  was  the  absolute  owner  of  grain  and  flour  in  its  own 
possession,  and  undertook  to  pledge  it  by  issuing  warehouse  receipts, 
but  without  delivering  the  property  itself.  The  attempted  pledge  was 
held  to  be  invalid,  and,  of  course,  therefore  the  absolute  title  had  pass- 
ed to  the  trustee.  This  is  precisely  what  happened  here.  The  bank- 
rupt had  an  absolute  title  to  the  horses  and  wagons  in  his  own  posses- 
sion, and  undertook  to  pledge  them  by  a  somewhat  roundabout  meth- 
od, but  without  delivering  the  property.  The  bill  of  sale  and  the  so- 
called  "lease"  and  the  parol  contract  concerning  the  payment  of  the 
past-due  claim  for  coal — taken  together,  as  they  should  be  taken — 
clearly  amount  to  a  pledge  or  mortgage  of  the  property.  The  bill  of 
sale  is  equivalent  to  the  deed,  and  the  lease  and  parol  agreement  con- 
stitute the  defeasance.  Davis  v.  Crompton,  20  Am.  Bankr.  Rep.  53, 
158  Fed.  735,  85  C.  C.  A.  633,  is  not  in  point.  In  that  case  the  bank- 
rupt (the  Arkonia  Fabric  Company)  never  had  been  the  unqualified 
owner  of  the  looms  then  in  question.  A  qualified  title  by  a  conditional 
sale  was  all  that  the  company  had  ever  acquired,  and  this  therefore 
was  all  that  the  trustee  could  take  in  succession  to  the  bankrupt's  right. 
No  lien  by  levy  or  attachment  had  been  gained  by  any  creditor  of  the 
bankrupt,  and  the  only  disputed  point  was  the  extent  of  the  trustee's 
title.  It  was  held  that  the  trustee  did  not  get  more  than  the  bankrupt 
had  to  give,  and  must  therefore  take  the  looms  subject  to  the  condi- 
tions of  sale.  Here,  however,  there  is  no  conditional  sale.  The 
bankrupt  was  originally  the  unqualified  owner  of  the  property,  and 
the  trustee  succeeded  to  that  kind  of  ownership  unless  the  bankrupt 
had  previously  transferred  it.  He  had  tried  to  transfer  it;  but  the 
effort  was  of  no  avail  owing  to  his  failure  to  deliver  possession,  and 
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therefore  the  trustee,  although  merely  the  representative  of  the  bank- 
rupt, succeeded  to  the  absolute  title.    The  diflference  between  Davis 
V.  Crompton  and  In  re  Millboume  Mills  Co.  seems  to  be  clear. 
The  flecision  of  the  referee  is  affirmed. 


In  re  KULLBERO. 
(District  Court,  D.  Minnesota.    October  1,  1909.) 

1.  BANKBUFTCfT  (§  166*)— LilNS— BVIDBNCB  OF  INTENT  TO  DQ-BAUD  CBBDITOBa. 

Tbe  mere  fact  that  a  preference  resulted  from  the  giving  of  a  mortgage 
by  a  bankrupt  does  not  render  it  void  under  Bankr.  Act  July  1,  1898,  c. 
«1,  §  67e,  30  Stat  564  (U.  S.  Comp.  St  1901,  p.  8449),  as  a  transfer  made 
"with  Intent'*  to  hinder,  d^ay,  or  defraud  his  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  252;  Dee.  Dig. 
f  166.*] 

2b  Bankbuftct  (t  166*)— LcENs-^GooD  Faith  of  Mostoaoee. 

The  fact  that  a  mortgagee,  to  whom  a  bankrupt  gave  a  mortgage  for  a 
present  consideration  within  four  months  prior  to  his  bankruptcy,  knew 
that  the  proceeds  were  to  be  used  to  pay  debts,  does  not  impeach  his  good 
faith,  nor  render  the  mortgage  void  under  Bai^r.  Act  July  1,  1898,  c.  541, 
f  67d,  30  Stat  564  (U.  S.  Compi  St  1901,  p.  8449),  unless  he  also  knew, 
or  had  reasonable' cause  to  believe,  that  the  borrower  was  insolvent 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Gent  Dig.  ||  255-257 ;  Dea 
Dig.  1 166.*] 

In  the  matter  of  John  KuUberg,  bankrupt.  On  review  of  decision 
of  referee.    AfErmed. 

Stevens  &  Stevens,  for  creditors. 
Dougherty  &  Dahl,  for  bankrupt 

WILLARD,  District  J[udge.  The  bare  fact  that  a  preference  re- 
sulted from  this  transaction  does  not  make  the  mortgage  void  under 
the  provisions  of  section  67e  of  the  bankrupt  act  (Act  July  1,  1898,  c 
541,  30  Stat  564  [U.  S.  Comp.  St.  1901,  p.  3449]). 

Judge  Sanborn,  speaking  for  the  Circuit  Court  of  Appeals,  Eighth 
Circuit,  in  the  case  of  Coder  v.  Arts,  152  Fed.  943,  947,  82  C.  C.  A. 
91,  95  (15  L.  R.  A.  [N.  S.]  372),  said: 

**A  transfer  made  In  good  faith  to  pay  or  to  secure  an  honest  antecedent  debt 
hy  an  insolvent  within  four  months  of  the  filing  of  the  petition  in  bankruptcy 
by  or  against  him  constitutes  no  evidence  of  an  intent  on  his  part  to  hinder* 
delay,  or  defraud  other  creditors,  within  the  meaning  of  section  67e  of  the 
bankrupt  law,  notwithstanding  the  fact  that  its  necessary  effect  is  to  hinder 
and  delay  them,  and  to  deprive  them  of  the  opportunity  they  might  otherwise 
have  had  to  collect  their  claims  in  full." 

Having  been  given  for  a  present  consideration,  the  mortgage  in 
question  is  valid  under  the  provisions  of  section  67d  if  it  was  made 
in  good  faith,  and  not  in  contemplation  of  or  in  fraud  of  the  act. 

The  fact  that  the  mortgagee  knew  that  the  proceeds  were  to  be  used 
to  pay  existing  creditors  does  not  make  the  mortgage  void.    This  has 
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been  held  by  die  Circuit  Gmrt  of  Appeals  of  tfab  dicoit  in  Stcdman 
r.  Bank  of  Munroe,  117  Fed,  237,  54  C  C.  A.  269.  It  has  also  been 
held  in  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in  Re  Sen- 
dan  Manufacturing  Company,  113  Fed.  804,  51  C.  C  A.  473.  Any- 
thing which  may  luive  been  held  to  the  contrary,  in  Re  Pease  (D.  C) 
129  Fed.  446,  relied  upon  by  the  trustee,  cannot  prevail  against  the 
ruling  of  the  Circuit  Court  of  Appeals  of  this  circuit. 
^  No  fraud  upon  the  act  could  have  been  contemplated  unless  Has- 
singer  had  reasonable  cause  to  believe  at  the  time  the  mortgage  was 
made  that  Kullberg  was  insolvent,  and  this  is  the  real  question  in  the 
case.  It  is  a  question  of  fact  upon  which  the  referee  found  in  favor 
of  the  validity  of  the  mortgage.  The  evidence  presented  before  him 
was  not,  in  my  opinion,  stronger  than  the  evidence  presented  in  other 
cases  where  it  has  been  held  by  the  Circuit  Court  of  Appeals  of  this 
circuit,  and  in  the  Circuit  Court  of  .^>peals  of  other  circuits,  that  the 
creditor  did  not  have  reasonable  cause  to  believe  that  the  debtor  was 
insolvent.  Coder  v.  Arts,  152  Fed.  943,  82  C.  C  A.  91,  15  L.  R.  A. 
(N.  S.)  372;  Hussey  v.  Richardson-Roberts  Dry  Goods  Co.,  148  Fed. 
598,  78  C.  C.  A.  370  (8th  Circuit) ;  In  re  Eggert,  102  Fed.  735,  48  C. 
C.  A.  1  (7th  Circuit);  Sharpe  v.  AUender,  170  Fed.  589,  96  C  C.  A. 
104  (5th  Circuit) ;  s.  c.  In  re  Wolf  Co.  (D.  C.)  164  Fed.  448. 

The  order  of  the  referee  dated  March  27,  1909,  whereby  the  ap- 
plication of  the  trustee  for  the  canceling  and  vacating  of  the  chattel 
mortgage  of  $1,000  made  to  Robert  M.  Hassinger  by  the  bankrupt 
Kullberg  on  the  8th  day  of  December,  1908,  was  denied  is  in  all 
things  hereby  confirmed. 


PUIiVBR  V.  LEONARD  et  aL 
(Clrcnlt  Court  D.  Minnesota,  Second  Division.    December  24,  1909.) 

1.  OouRTB  (I  202*)^United  States  Courts— Jukisdiction. 

A  Circuit  Court  of  the  United  States  has  no  jurisdiction  in  proceedings 
to  probate  a  will,  even  in  the  case  of  diverse  citizenship,  for  snch  a  pro- 
ceeding Is  neither  an  action  at  law  nor  a  suit  in  equity.  For  the  same  rea- 
son, it  has  no  jurisdiction  to  set  aside  the  probate  of  a  will ;  but,  if  the 
statutes  of  the  state  In  which  the  property  of  the  deceased  is  being  admin- 
istered give  to  its  courts  of  general  jurisdiction  the  right  to  entertain  an 
original  action  to  set  aside  the  probate  of  a  will,  such  a  suit  may  be  main- 
tained in  a  Circuit  Court  of  the  United  States,  in  case  the  parties  are  dti- 
sens  of  different  states  and  more  than  $2,000  is  involved. 

fEd.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §|  797,  798;  Dec 
Dig.  S  262.*- 

Probate  Jurisdiction  of  federal  courts,  see  note  to  Bedford  Quarries  Co. 
▼.  Thomlinson,  86  a  a  A.  276.] 

8i  Courts  (8  262*)— Untted  States  Courts— Jurisdiotiow. 

A  person  entitled  to  a  distributive  share  of  the  estate  of  a  deceased  per- 
son may  maintain  a  suit  in  a  Circuit  Court  of  the  United  States  against 
the  administrator  concerning  his  right  to  such  share. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §S  797,  798;  Dea  Dig. 
%  2nL>.»i 
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S.  BxEcuTOBs  AWD  Adicinistbatobs  (|  421*)— Actions— Natubb  and  Form- 
Legal  AND  Equitable. 

A  suit  against  an  administrator,  executor,  or  guardian  In  reference  to 
the  proper  execution  of  his  duty  Is  equitable  In  its  nature,  for  such  per- 
sons are  considered  as  trustees. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  1663,  1667 ;  Dec.  Dig.  |  421.*] 

4.  CouBTs  (§  311*)— United  States  Coubts-tiJubisdiction. 

A  Circuit  Court  of  the  United  States  has  Jurisdiction  of  a  suit  by  the 
guardian  of  the  person  and  estate  of  an  incompetent,  the  guardian  residing 
in  North  Dakota,  where  she  was  appointed,  to  compel  an  accounting  by  a 
guardian  first  appointed,  residing  in  Minnesota,  where  the  .amount  involved 
is  over  $2,000. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  858;  Dec.  Dig.  fi 
311.*] 

5.  EQunr  (§  150*)— Pleading— Pasties. 

A  guardian  of  the  person  and  estate  of  an  incompetent,  the  guardian  re- 
siding in  North  Dakota,  where  she  was  appointed,  and  where  she  and  the 
incompetent  resided,  sued  in  a  Circuit  Court  of  the  United  States  a  guard- 
ian in  Minnesota,  who  was  first  appointed,  and  alleged  that  such  guardian 
held,  as  guardian,  a  note  signed  by  others,  secured  by  mortgage,  and  that 
he  had  wrongfully  satisfied  the  mortgage  under  a  pretended  authority  of 
a  probate  court  of  Minnesota,  which  license  was  procured  by  fraud,  and 
an  accounting  was  sought.  Held,  that  the  bill  was  not  multifarious,  and 
that  makers  of  the  note  were  properly  Joined  as  defendants. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  {{  342,  371-37^;  Dec 
Dig.  §  150.*] 

6.  CouBTS  (5  509*)  —  CoNrLicnNG  Jubisdiction  —  State  and  United  States 

CoUBTS. 

The  fact  that  the  Minnesota  probate  court  had  approved  the  release  did 
not  deprive  the  federal  court  oi  power  to  set  it  aside,  if  obtained  by  fraud. 

{Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §§  1364-1371 ;  Dec. 
Dig.  §  SCO.*] 

7.  GUABDIAN  AND  WABD  (§  170*)— AcnON  BY  FOBEIGN  QUABDIAN. 

A  guardian,  as  such,  cannot  maintain  an  action  in  a  state  other  than 
the  one  in  which  he  was  appointed.  Such  an  action  can  be  maintained  in 
a  foreign  state  only  by  virtue  of  -a  statute  of  that  state  permitting  it 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  {{  670- 
573;Dec.  Dig.  §170.*] 

&   GUABDIAN  AND  WaBD  (§  170*)— ACTION  BY  FOBEIGN  GUABDIAN— PLEADING. 

Rev.  Laws  Minn.  1905,  S  3842,  provides  that  a  guardian  appointed  in  an- 
other state  may  sue  in  the  state,  but  that  he  must  file  an  authentiajted 
•  copy  of  his  letters  in  the  probate  court  of  the  county  where  the  ward's 
property  is  situated.  Held,  that  a  bill  by  a  guardian  was  not  demurrable 
for  failure  to  allege  a  filing  of  a  copy. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  §§  570- 
573 ;  Dec.  Dig.  f  170.*1 

9.   GUABDIAN  AND  WABD  (§  130*)- ACTION  BY  GUABDIAN— PLEADING. 

Where  a  bill  by  a  guardian,  as  such,  showed  that  the  suit  was  brought 
in  her  representative  capacity,  but  the  title  did  not  show  it,  if  necessary, 
the  title  might  be  amended. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  U  440- 
446;  Dec.  Dig.  §130.*] 

In  Equity.    Suit  by  Bernice  lH  Pulver  against  Edmund  P,  Leonard 
and  others.    Demurrer  to  the  bill  overruled. 
Charles  G.  Laybourn,  for  complainant 
Seager  &  Seager,  for  defendants. 
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WILLARD,  District  Judge.  This  case  stands  Upon  a  demurrer  to 
the  bill,  which  alleges,  among  other  things,  that  on  January  23,  1903, 
there  were  issued  out  of  the  office  of  the  judge  of  the  probate  court  of 
Watonwan  county,  Minn.,  to  the  defendant  Edmund  P.  Leonard,  letters 
of  guardianship  over  the  estate  of  Byron  C.  Leonard,  then  and  there 
adjudged  by  said  probate  court  to  be  incompetent  to  have  the  manage- 
ment of  his  property ;  that  in  the  spring  of  1905  Byron  C.  Leonard  re- 
moved from  the  state  of  Minnesota,  and  took  up  his  residence  in  the 
state  of  North  Dakota,  and  continued  thereafter  to  reside  with  the  ora- 
trix,  his  sister^  in  the  county  of  Ward,  in  the  state  of  North  Dakota; 
that  thereafter  the  county  court  of  said  county  of  Ward,  said  court 
then  ha-ving  jurisdiction  of  the  administration  of  the  estates  of  incom- 
petent persons,  and  jurisdiction  over  the  person  and  estate  of  Byron 
C.  Leonard,  duly  issued  to  the  oratrix,  on  the  17th  day  of  March,  1906, 
letters  of  guarciianship  over  the  person  and  estate  of  Byron  C.  Leon- 
ard; and  that,  the  oratrix  is  the  duly  authorized,  qualified,  and  acting 
guardian  of  the  person  and  estate  of  said  Byron  C.  Leonard.  The  bill 
further  alleges  that  the  defendant  Edmund  P.  Leonard  has  under  his 
control  in  said  county  of  Watonwan  personal  property  belonging  to  the 
estate  of  Byron  C.  Leonard  of  the  value  of  more  than  $5,000,  and  that 
he  has  wrongfully  and  unlawfully  diverted  the  funds  and  property  of 
said  Byron  C.  Leonard  to  his  own  use,  and  that  he  has  failed  to  report 
and  account  for  certain  sums  of  money  which  have  come  into  his  hands 
as  guardian  of  the  estate  of  said  Byron  C.  Leonard ;  that  the  oratrix 
has,  since  her  appointment  as  guardian  as  aforesaid,  demanded  that  the 
said  Edmund  P.  Leonard  turn  over  to  her  the  property  and  estate  of 
the  said  Byron  C.  Leonard ;  and  that  said  defendant  has  neglected  and 
refused  so  to  do.  In  the  prayer  of  the  bill  it  is  asked,  among  other 
things,  that  the  defendant  Edmund  P.  Leonard  be  required  to  account 
to  the  oratrix  for  the  funds  and  property  belonging  to  said  Byron  C. 
Leonard  which  have  come  into  his  hands  as  guardian  of  this  estate. 

One  of  the  grounds  specified  in  the  demurrer  to  the  whole  bill  is  that 
this  court  has  no  original  jurisdiction  of  the  subject-matter  of  the  ac- 
tion, and  it  is  urged  by  the  defendants  that  the  probate  court  of  Waton- 
wan county  has  exclusive  jurisdiction  of  the  matters  set  out  in  the  bill, 
so-  far  as  they  relate  to  any  accounting  by  the  defendant  Edmund  P. 
Leonard  as  guardian  of  the  estate  of  Byron  C.  Leonard.  The  question 
thus  presented,  namely,  to  what  extent  the  courts  of  the  United  States 
have  jurisdiction  over  wills  and  the  settlement  of  estates  of  deceased 
persons,  has  frequently  come  before  the  Supreme  Court,  .and  certain 
propositions  have  been  established. 

The  Circuit  Court  of  the  United  States  has  no  jurisdiction  in  pro- 
ceedings to  probate  a  will,  even  in  the  case  of  diverse  citizenship, 
for  such  a  proceeding  is  neither  an  action  at  law  nor  a  suit  in  equity. 
For  the  same  reason  it  has  no  jurisdiction  to  set  aside  the  probate  of  a 
will;  but,  if  the  statutes  of  the  state. in  which  the  property  of  the  de- 
ceased is  being  administered  give  to  its  courts  of  general  jurisdiction 
the  right  to  entertain  an  original  action  to  set  aside  the  probate  of  a 
will,  such  a  suit  may  be  maintained  in  the  Circuit  Court  of  the  United 
States,  in  case  the  parties  are  citizens  of  different  states  and  more  than 
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$2,000  is  involved.  Farrell  v,  O'Brien,  199  U.  S.  89,  25  Sup.  Ct.  727, 
50  L.  Ed.  101. 

"Foreign  creditors  may  establish  their  debts  in  the  courts  of  the 
United  States,  and  the  adjudications  of  those  courts  prevail,  notwith- 
standing the  fact  that  the  laws  of  the  states  limit  the  right  to  prove 
such  demands  to  proceedings  in  the  probate  courts  of  the  states  where 
the  administrations  are  pending,"  Brun  v.  Mann,  151  Fed.  145,  80 
C.  C.  A.  513,  12  L.'R.  A.  (N.  S.)  154  (Eighth  Circuit) ;  Security  Trust 
Company  v.  Black  River  National  Bank,  187  U.  S.  211,  23  Sup.  Ct.  52, 
47  L.  Ed.  147. 

A  person  entitled  to  a  distributive  share  of  the  estate  of  a  deceased 
person  may  maintain  a  suit  in  the  Circuit  Court  of  the  United  States 
against  the  administrator  concerning  his  right  to  such  share.  Payne 
V.  Hook,  7  Wall.  425,  19  L.  Ed.  260.  So  may  an  administrator  ap- 
pointed in  Pennsylvania  maintain  in  the  Circuit  Court  of  the  United 
States  a  suit  against  an  administrator  appointed  in  New  Jersey.  Hayes 
V.  Pratt,  147  U.  S.  557, 13  Sup.  Ct.  503,  37  L.  Ed.  279. 

In  connection  with  such  suits  it  has  been  held,  however,  that  when 
the  probate  court  of  a  state  is  administering  the  estate  of  a  deceased 
person,  the  assets  thereof  are  in  the  custody  of  the  court,  and  that  a 
judgment  in  such  a  suit  against  the  administrator  cannot  have  the  ef- 
fect to  deprive  said  probate  court  of  such  possession.  Byers  v.  Mc- 
Auley,  149  U.  S.  608,  13  Sup.  Ct.  906,  37  L.  Ed.  867;  IngersoU  v. 
Coram,  211  U.  S.  335,  29  Sup.  Ct.  92,  53  L.  Ed.  208.  In  such  cases 
the  judgment  must  be  made  out  of  the  administrator  personally,  or  out 
of  his  bondsman.     Byers  v.  McAuley,  supra. 

While  it  majr  be  true  that  all  of  the  relief  asked  in  this  suit  cannot 
be  granted,  it  is  apparent  from  the  foregoing  authorities  that  the  pro- 
bate court  of  Watonwan  county  has  not  exclusive  jurisdiction  concern- 
ing the  accounts  of  Edmund  P.  Leonard  as  guardian. 

A  suit  against  an  administrator  or  executor  in  reference  to  the 
proper  execution  of  his  duty  is  equitable  in  its  nature,  for  such  persons 
are  considered  as  trustees.  Green  v.  Creighton,  23  How.  90, 16  L.  Ed. 
419.  If  an  executor  or  an  administrator  is  a  trustee,  so  must  be  a 
guardian. 

The  oratrix  resides  in  the  state  of  North  Dakota,  Edmund  P.  Leon- 
ard resides  in  the  state  of  Minnesota,  the  matters  set  forth  in  the  com- 
plaint are  equitable  in  their  nature,  and  the  amount  involved  is  more 
than  $2,000.    This  court,  therefore,  has  jurisdiction  of  the  suit. 

In  addition  to  Edmund  P.  Leonard,  Edmund  E.  Leonard,  and  his 
wife,  Jennie  E.  Leonard,  are  joined  as  defendants.  The  plaintiff  al- 
leges that  Edmund  P.  Leonard,  as  guardian  of  Byron  C.  Leonard,  held 
a  note  for  $6,000,  signed  by  the  defendants  Edmund  E.  Leonard  and 
Jennie  E.  Leonard,  that  this  note  was  secured  bv  a  mortgage  upon  cer- 
tain real  estate  in  Watonwan  county  specifically  described  in  the  bill, 
and  that  Edmund  P.  Leonard,  assuming  to  act  as  the  guardian  of  By- 
ron C.  Leonard,  wrongfully  and  unlawfully  satisfied  and  discharged 
said  mortgage  of  record,  and  that  this  discharge  was  made  under  a  pre- 
tended authority  and  license  of  the  probate  court  of  Watonwan  county, 
which  said  license  was  wrongfully  procured  from  the  court  by  misrep- 
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resentation  made  thereto  by  Edmund  P.  Leonard.  The  bill  prays, 
among  other  things,  that  the  satisfaction  of  this  mortgage  may  be  can- 
celed and  annulled,  and  that  the  mortgage  itself  be  reinstated,  and  that 
the  same  be  foreclosed. 

One  of  the  grounds  of  the  demurrer  to  the  bill  is  that  it  is  multi- 
farious, and  it  is  said  that  Edmund  E.  Leonard  and  Jennie  E.  Leonard 
are  improperly  joined  as  defendants.  The  purpose  of  the  bill  is  to 
secure  a  full  accounting  from  Edmund  P.  Leonard,  and  such  account- 
ing cannot  be  had  without  determining  whether  the  mortgage  of  $6,000 
ought  or  ought  not  to  have  been  discharged.  In  the  case  of  Payne  v. 
Hook,  7  Wall.  425,  433, 19  L.  Ed.  260,  it  is  said : 

"It  is  said  the  bill  is  multifarious,  but  we  cannot  see  any  ground  for  such 
an  objection.  A  bill  cannot  be  said  to  be  multifarious  unless  it  embraces  dis- 
tinct matters,  which  do  not  affect  all  the  defendants  aMke,  This  case  involves 
but  a  single  matter,  and  that  is  the  true  condition  of  the  estate  of  Fielding 
Curtis,  which,  when  ascertained,  will  determine  the  rights  of  the  next  of  l£in. 
In  this  investigation  all  the  defendants  are  jointly  interested.  It  is  true  the 
bill  seeks  to  open  the  settlements  with  the  probate  court  as  fraudulent  and  to 
cancel  the  receipt  and  transfer  from  the  complainant  to  the  administrator, 
t>ecau8e  obtained  by  false  representatiofis ;  but  the  determination  of  these 
quef^tions  is  necessary  to  arrive  at  the  proper  value  of  the  estate,  and  in  their 
determination  the  sureties  are  concerned,  for  the  very  object  of  the  bond 
which  they  gave  was  to  protect  the  estate  against  frauds,  which  the  admin- 
istrator might  commit  to  its  prejudice." 

The  fact  that  the  probate  court  approved  this  release  does  not  de- 
prive this  court  of  the  power  to  set  it  aside,  if  the  order  of  the  probate 
court  was  obtained  by  fraud.  McDaniel  v.  Traylor,  196  U.  S.  415,  25 
Sup.  Ct.  369,  49  L.  Ed.  533.  Edmund  E.  Leonard  and  Jennie  E. 
Leonard  are  proper  defendants,  for  the  reasons  stated.  It  is  not  neces- 
sary now  to  decide  whether  all  the  relief  asked  against  them,  including 
the  foreclosure  of  the  $6,000  mortgage,  can  or  cannot  be  granted. 

Another  ground  set  out  in  the  demurrer  is  that  it  does  not  appear 
from  the  bill  that  the  plaintiff  has  the  legal  right  and  authority  to  main- 
tain this  suit.  A  guardian,  as  such,  cannot  maintain  an  action  in  a 
state  other  than  the  one  in  which  he  was  appointed.  Lawrence  v.  Nel- 
son, 143  U.  S.  215,  222,  12  Sup.  Ct.  440,  36  L.  Ed.  130.  Such  an  ac- 
tion can  be  maintained  in  a  foreign  state  only  by  virtue  of  a  statute  of 
that  state  permitting  it.  Lawrence  v.  Nelson,  supra ;  Hayes  v.  Pratt, 
147  U.  S.  557,  13  Sup.  Ct.  503,  37  L.  Ed.  279.  The  statutes  of  Minne- 
sota do  permit  a  guardian  appointed  in  another  state  to  sue  in  this  state. 
Rev.  Laws  Minn.  §  3842.  The  Minnesota  law,  however,  provides  that 
the  plaintiff  must  file  an  authenticated  copy  of  his  letters  in  the  probate 
court  of  the  county  in  which  his  ward's  property  is  situated.  There  is 
no  allegation  in  the  bill  that  tliis  has  been  done.  That  the  suit  cannot 
be  maintained  unless  it  has  been  done  seems  clear ;  but  the  question  is 
whether  the  bill  is  demurrable  for  failure  to  allege  a  compliance  with 
the  statute.  The  case  of  Pope  v.  Waugh,  94  Minn.  502,  103  N.  W. 
500,  seems  decisive  upon  this  point.    The  court  there  said : 

"The  failure  of  plaintiff  to  file  the  certified  copy  of  his  letters  of  adminis- 
tration went  to  his  capacity  to  sue,  and,  not  having  been  raised  by  answer, 
was  waived.  Section  5235,  Gen.  St.  18&4,  provides,  in  effect,  that,  when  the 
legal  capacity  of  the  plaintiff  to  sue  does  not  atlirmatively  appear  upon  the 
fac*e  of  the  complaint,  objection  must  be  tai^en  by  answer;  If  it  does  affirma- 
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tlvely  appear.  It  must  be  taken  by '  demurrer.    Want  of  capacity  to  sue  did 
not  affirmatively  appear  from  the  complaint  In  this  case." 

In  the  title  of  the  suit  the  complainant  named  is  Bernice  L.  Pulver. 
The  title  does  not  say  as  guardian  of  Byron  C.  Leonard.  It,  however, 
sufficiently  appears  from  the  'body  of  the  bill  that  the  suit  is  brought  in 
her  capacity  as  guardian,  and,  if  necessary,  the  title  can  be  amended, 
so  as  indicate  that  fact.  The  body  of  the  bill  shows  the  capacity  in 
which  she  in  fact  sues. 

The  result  is  that  the  demurrer  must  be,  and  the  same  is,  overruled, 
without  costs,  and  the  clefendants  shall  answer  the  bill  by  the  first 
Monday  in  February,  1910. 


In  re  JOHNSON. 
(District  Court,  D.  Minnesota,  Fourth  Division.    March  9,  1910.) 

i.  Bankruptcy  (5  396*)— Trnx  of  Tbusteb— Exempt  Pbopkbtt— Insurance. 

Bankr.  Act  July  1,  1898,  c.  541,  §  6,  30  Stat.  548  (U.  S.  Comp.  St  1901, 
p.  3424),  authorizing  the  allowance  to  a  bankrupt  of  exemptions  prescribed 
by  the  state  law,  Is  not  limited  by  section  70a  (5),  requiring  a  bankrupt  to 
pay  to  the  trustee  the  cash  surrender  value  of  insurance,  or  to  transfer  the 
insurance  as  assets. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  201,  664 ;  Dec. 
Dig.  §  396.*] 

2.  Bankruptcy  (§  396*)— Title  of  Trustee— Exempt  Property— Insurance. 

Under  Rev.  Laws  Minn.  1905,  §  1691,  providing  that,  whenever  insurance 
Is  effected  In  favor  of  another,  the  beneficiary  shall  be  entitled  to  Its  pro- 
ceeds against  the  creditors  and  representatives  of  the  insured,  and  all 
premiums  paid  In  fraud  of  creditors,  with  Interest  thereon,  shall  inure  to 
their  benefit,  if  the  company  be  specifically  notified  thereof  before  payment, 
and  section  1692,  providing  that  every  policy  made  payable  to  the  wife  of 
the  Insured  shall  Inure  to  her  separate  use,  and  that  of  her  children,  sub- 
ject to  section  1691,  and  that  the  person  applying  for  or  procuring  such 
policy  may  change  the  beneficiaries,  if  the  consent  of  the  beneficiary  be  ob- 
tained or  the  power  to  do  so  is  reserved  in  the  contract,  a  bankrupt,  hold- 
ing a  policy  payable  to  his  wife,  cannot  be  required  to  pay  the  surrender 
value  of  the  policy  to  the  trustee,  though  it  reserves  to  him  the  right  to 
change  the  beneficiary. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §S  201,  664;  Dec. 
Dig.  §  396.*] 

In  the  Matter  of  Otto  M.  Johnson,  Bankrupt.  Proceeding  to  review 
an  order  of  the  referee  relating  to  insurance  held  by  bankrupt  Re- 
versed, and  case  remanded. 

Ingman  S.  Winland,  for  bankrupt 
S.  M.  Finch,  pro  se. 

WILLARD,  District  Judge.  At  the  time  Johnson  was  declared  a 
bankrupt  he  had  a  policy  of  insurance  on  his  own  life  for  $1,000,  is- 
sued on  November  25,  1902,  by  the  John  Hancock  Mutual  Life  Insur- 
ance Company,  of  Boston.  The  policy  was  payable  to  Maia  Johnson, 
the  wife  of  the  bankrupt,  and  contained  the  following  clause : 

*For  other  cases  see  same  topic  &  §  NUiiBBR  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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"The  insured  may  cbange  the  beneficial  interest  herein  from  time  to  time, 
subject,  however,  to  the  rights  of  any  assignee,  upon  filing  a  written  request 
with  the  company  at  its  home  office  in  such  form  as  It  may  require ;  but  no 
change  shall  take  effect  unless  and  until  indorsement  thereon  shall  have  been 
made  thereon  by  the  president  or  secretary." 

The  cash  surrender  value  of  the  policy  is  $116.08.  At  the  time 
Johnson  was  adjudicated  a  bankrupt  the  policy  had  not  been  surren- 
dered, nor  had  any  surrender  been  sought,  and  at  that  time  there  had 
been  no  change  in  the  beneficiary.  The  referee  held  that  the  bankrupt 
must  pay  the  trustee  the  cash  surrender  value,  to  wit,  $116.08,  before 
he  would  be  entitled  to  retain  the  policy.  The  bankrupt  is  now  seek- 
ing by  this  proceeding  a  review  of  that  order. 

Section  6  of  the  bankrupt  act  (Act  July  1,  1898,  c.  541,  30  Stat  648 
[U.  S.  Comp.  St.  1901,  p.  3424]),  relating  to  exemptions,  is  not  lim- 
ited by  the  provisions  of  the  same  act  found  in  section  70a  (5).  The 
provisions  of  the  latter  section,  relating  to  the  payment  by  the  bank- 
rupt of  the  cash  surrender  value  of  an  insurance  policy  before  he  can 
retain  it,  can  only  be  applied  in  a  state  where  such  policy  is  not  exempt. 
Holden  v.  Stratton,  198  U.  S.  202,  25  Sup.  Ct.  656,  49  L.  Ed.  1018; 
Hiscock  V.  Mertens,  205  U.  S.  202,  27  Sup.  Ct.  488,  51  L.  Ed.  771. 
The  only  question  in  the  case,  therefore,  is  whether  this  policy  is  ex- 
empt under  the  laws  of  Minnesota. 

Sections  1691  and  1692  of  the  Revised  Laws  of  Minnesota  of  1906 
^  are  as  follows : 

"Sec.  1691.  Whenever  any  insurance  is  Mfected  in  favor  of  another,  the 
beneficiary  shall  be  entitled  to  its  proceeds  against  the  creditors  and  represen- 
tatives of  the  person  effecting  the  same.  AU  premiums  paid  for  insurance  n 
fraud  of  creditors  with  interest  thereon,  shall  inure  to  their  benefit  from  the 
proceeds  of  the  policy,  if  the  company  be  specifically  notified  thereof  in  writing 
before  payment 

"Sec.  1692.  Every  policy  made  payable  to,  or  for  the  benefit  of,  the  wife  of 
the  Insured,  or  after  its  issue  assigned  to  or  in  trust  for  her,  shall  inure  to  her 
separate  use  and  that  of  her  (Alldren,  subject  to  the  provisions  of  section  1691. 
But  the  person  applying  for  or  procuring  such  policy  may  change  the  beneficiary 
or  beneficiaries,  if  consent  of  the  beneficiary  or  beneficiaries  named  In  the  policy 
be  obtained,  or  if  a  power  so  to  do  Is  reserved  in  the  contract  of  Insurance,  or 
in  case  of  the  death  or  divorcement  of  the  married  woman  named  as  bene- 
ficiary." 

If  It  were  not  for  the  provision  contained  in  the  policy  giving  the 
insured  a  right  to  change  the  beneficiary,  there  could  be  no  doubt  but 
that  it  would  come  within  the  terms  of  section  1691.  The  doubt,  if 
there  be  any,  arises  from  the  existence  of  this  right  on  the  part  of  the 
bankrupt.  As  far  as  appears,  the  question  thus  presented  has  not  been 
decided  by  the  Supreme  Court  of  the  state  of  Minnesota.  The  only 
case  decided  by  that  court  to  which  attention  has  been  called  is  the 
case  of  Nellie  Remley  v.  Travelers'  Ins.  Co.,  108  Minn.  31,  121  N.  W. 
230. 

The  rights  of  the  trustee  are  fixed  as  of  the  date  of  the  adjudication. 
When  the  rights  of  the  trustee  in  this  proceeding  were  thus  fixed,  the 
beneficiary  named  in  this  policy  was  the  wife.  The  insurance  was 
then  for  her  benefit,  and  in  my  opinion  it  should  be  held  exempt  from 
the  claims  of  the  bankrupt's  creditors  by  virtue  of  the  provisions  of 
section  1691.    It  was  held  in  the  District  Court  in  the  District  of  Ken- 
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tucky  (In  re  PfafBnger,  164  Fed.  626)  that  a  policy  which  contained  a 
clause  similar  to  the  one  in  this  case  was  nevertheless  exempt  under 
the  Kentucky  law,  which  is  substantially  the  same  as  the  Minnesota 
law.  In  Re  Booss  (D.  C.)  154  Fed.  494,  the  policy  provided  for  the 
payment  of  $2,000  to  the  bankrupt  in  1917  if  he  were  living  at  tliat 
time;  but  if  he  died  before  that  time  the  money  was  to  go  to  his  wife 
if  living,  and  if  not  to  his  executors.  The  statute  provided  that  a 
policy  expressed  to  be  for  the  benefit  of  a  married  woman  should 
inure  to  her. benefit,  and  not  to  the  benefit  of  the  creditors  of  the  hus- 
band. It  was  held  by  the  District  Court  for  the  Eastern  District  of 
Pennsylvania  that  the  trustee  had  no  interest  in  such  a  policy.  The 
New  York  statute,  construed  in  the  Matter  of  White  (C.  C.  A.)  174 
Fed.  333,  is  substantially  different  ^f rom  the  Minnesota  statute. 

The  trustee,  in  my  opinion,  ha§  no  interest  in  this  policy,  and  cannot 
compel  pa3m[ient  by  the  bankrupt  of  its  cash  surrender  value. 

The  order  of  the  referee  is  reversed;  and  the  case  remanded  for  fur- 
ther proceedings. 


UNITED  STATES  ▼.  WHITNEY  et  aL 

(CIrcoit  Court,  D.  Idaho,  Central  Division.    Febmary  7,  1910.) 
L  Watebs   and   Water   Cotteses    (§   82*)— Kesebvoib    SSites— Fobfeitubb— 

STATUTECh-CoiTDITIONS   SUBSEQUENT. 

Act  Oong.  Mareb  8,  1801,  c.  661,  26  Stat  1005  (U.  S.  Oomp.  St  1901,  p. 
1671),  anthorizing  tbe  grant  of  public  land  for  reservoir  sites,  section  20 
provides  that  if  any  section  of  the  canal  shall  not  be  completed  within  five 
years  after  location,  the  rights  granted  shall  be  forfeited  as  to  any  uncom- 
pleted section  of  the  canal,  ditch  or  reservoir.  Held  that  such  require- 
ment being  in  the  nature  of  a  condition  subsequent  a  failure  to  comply 
did  not  ipso  facto  operate  to  divest  the  grantee  of  title  and  revest  It  in  the 
government  but  that,  to  be  effectual,  the  default  must  be  followed  by  a 
declaration  of  forfeiture  by  some  competent  authority,  and,  the  grant  be- 
ing of  a  public  nature,  the  declaration  can  only  be  by  act  of  Congress  or  in 
an  appropriate  judicial  proceeding. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent 
Dig.  II  21,  22;  Dec.  Dig.  §  32.*] 

2L  Waters  and  Wateb  Courses  (8  32*) — ^Ibbioation  Riqhts— Fobfbitube--' 
Declaration. 

Where  a  grantee  of  public  land  for  an  irrigation  reservoir  site  failed  to 
complete  his  Improvement  for  live  years,  as  required  by  Act  Cong.  March 
8,  1891,  c.  661,  26  Stat  3096  (U.  S.  Comp.  St  1901,  p.  1636).  80  that  the 
same  was  subject  to  forfeiture  under  section  20,  it  was  not  necessary  to 
the  enforcement  of  a  forfeiture  that  it  should  be  first  declared  by  act  of 
Congress,  but  a  forfeiture  could  be  enforced  by  the  executive  in  Judicial 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
18  21,22;  Dec.  Dig.  |  32.«] 

Suit  by  the  United  States  of  America  against  Mamie  L.  Whitney, 
individually  and  as  executrix  of  the  estate  of  W,  Grant  Whitney,  de- 
ceased.   Decree  for  complainant. 

•For  other  cmm  m«  lame  topio  A  |  itvmbbb  in  Doo.  4k  Am.  Diss.  1907  to  dato,  4k  R«p'r  IndtxM 
176  F.- 
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C.  H.  Lingenfelter,  U.  S.  Atty.,  and  B.  E.  Stoutemyer,  for  the  United 
States. 

T.  D.  Cahalan,  Chas.  H.  Carey,  James  B.  Kerr,  and  Ernest  W. 
Hardy,  for  defendants. 

DIETRICH,  District  Judge.  The  suit  is  brought  to  enforce  a  for- 
feiture of  the  title  to  a  reservoir  site  located  on  public  land  on  account 
of  an  alleged  breach  by  the  grantee  of  a  condition  subsequent  embraced 
in  the  original  grant.  From  the  bill  and  answer,  upon  which  the  cause 
is  submitted,  it  appears  that  W.  Grant  Whitney,  to  all  of  whose  prop- 
erty interests  the  defendant  has  succeeded,  in  the  year  1900  acquired 
such  rights  in,  and  title  to,  a  certain  reservoir  site  in  the  state  of  Idaho 
as  accrue  to  a  qualified  person  who  fully  complies  with  all  the  terms 
and  conditions  of  sections  18  to  21,  inclusive,  of  aft  act  of  Congress 
entitled  "An  act  to  repeal  timber  culture  law,  and  for  other  purposes," 
approved  March  3,  1891  (Act  March  3,  1891,  c.  561,  26  Stat.  1095, 
1101,  1102  [U.  S.  Comp.  St.  1901,  pp.  1535,  1570,  1571]),  and  an  act 
amendatory  thereof,  approved  May  11,  1898  (Act  May  11,  1898,  c.  292, 
§  2,  30  Stat.  404  [U.  S.  Comp:  St.  1901,  p.  1575]),  and  with  the  rules 
and  regulations  of  the  Secretary  of  the  Interior,  adopted  in  pursuance 
thereof,  excepting  only  the  requirement  that  actual  construction  of  the 
contemplated  works  be  completed  within  the  prescribed  period  of  five 
years.  Whitney  located  the  site  within  12  months  prior  to  December 
13,  1899,  upon  which  date  he  properly  filed  maps  thereof  in  the  local 
land  office  and  with  the  Secretary  of  the  Interior,  who  upon  October 
18,  1900,  duly  approved, the  same  and  indorsed  his  approval  thereon. 
Some  preparation — the  nature  of  which  is  not  clearly  disclosed — was 
made  to  finance  and  carry  out  the  project,  but  no  actual  construction 
work  was  done  upon  the  ground,  which  still  remains  in  its  natural  con- 
dition. The  only  excuses  offered  for  the  default  in  completing  the 
work  within  the  time  prescribed  by  law  are  that  the  grantee  was  greatly 
harrassed  by  litigation  involving  the  title  to  certain  privately-owned 
lands  embraced  within  the  site,  and,  further,  that  some  of  complain- 
ant's agents  circulated  reports  tending  to  cast  a  clqud  upon  the  validity 
of  his  claims,  and  calling  into  question  his  right  to  hold  the  site  for 
reservoir  purposes.  These  excuses  are  not  seriously  urged  by  the  de- 
fendant, and  are  dismissed  as  not  presenting  any  substantial  defense. 

In  its  general  features  the  act  of  March  3,  1891,  is  very  similar  to 
the  railroad  right  of  way  act  (Act  March  3,  1875,  c.  152,  18  Stat.  482 
[U.  S.  Comp.  St.  1901,  p.  1568]).    The  language  of  section  18  is: 

"That  the  right  of  way  through  the  public  lande  and  reservations  of  the 
United  States  is  hereby  granted    ♦    ♦    ♦    to  the  extent,"  etc. 

Section  19  provides  that,  upon  the  approval  of  the  map  by  the  Secre- 
tary of  the  Interior,  such  approval  shall  be  noted  upon  the  plats  in 
the  local  land  office,  "and  thereafter  all  such  lands  over  which  such 
rights  of  way  shall  pass  shall  be  disposed  of  subject  to  such  right  of 
way."  It  is  accordingly  held  that  as  in  the  case  of  a  railroad  right  of 
way  the  grant  is  in  praesenti,  and  that  title  to  the  land  shown  upon  the 
applicant  s  maps  vests  in  him  upon  the  approval  thereof  by  the  Secre? 
tary  of  the  Interior.    Noble  v.  Union  River  Logging  Co.,  147  U.  S. 
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171,  13  Sup.  Ct.  271,  37  L.  Ed.  123;  Min.,  St.  P.  &  Sault  Ste.  Marie 
Railroad  Co.  v.  Doughty,  208  U.  S.  251,  28  Sup.  Ct.  291,  52  L.  Ed.  474. 
Conceding  that  Whitney  thus  became  vested  with  the  title  to  the 
reservoir  site,  complainant  contends  for  a  forfeiture  of  all  rights  so 
acquired,  under  and  by  reason  of  section  20  of  the  act,  which,  among 
other  things,  provides: 

"That  if  any  section  of  said  canal  or  ditch  shall  not  be  completed  within  five 
years  after  the  location  of  said  section  the  rights  herein  granted  shall  be  for- 
feited as  to  any  uncompleted  section  of  said  canal,  ditch,  or  reservoir,  to  the 
extent  that  the  same  is  not  completed  at  the  date  of  the  forfeiture." 

This  requirement  being  in  the  nature  of  a  condition  subsequent,  the 
rule  undoubtedly  is  that  failure  to  comply  therewith  does  not  operate 
ipso  facto  to  divest  the  grantee  of  the  title  and  reinvest  the  grantor 
therewith,  but  that  to  be  effectual,  the  default  must  be  followed  with  a 
declaration  of  forfeiture  by  some  competent  authority,  and,  the  grant 
here  being  of  a  public  nature,  such  declaration  can  be  made  only  by  an 
act  of  Congress,  or  in  an  appropriate  judicial  proceeding.  United  States 
V.  De  Repentigny,  5  Wall.  211,  267-268, 18  L.  Ed.  627 ;  Schulenberg  v. 
Harriman,  21  Wall.  44,  62-64,  22  L.  Ed.  561 ;  Farnsworth  v.  Minnesota, 
etc.,  Ry.,  92  U.  S.  49,  66-68,  23  L.  Ed.  530;  McMicken  v.  United 
States,  97  U.  S.  204,  218,  24  L.  Ed.  947;  Bybee  v.  Oregon,  etc.,  Ry., 
139  U.  S.  663,  674-677, 11  Sup.  Ct.  641,  35  L.  Ed.  305 ;  St.  Louis,  etc., 
Ry.  V.  McGee,  115  U.  S.  469,  472-475,  6  Sup.  Ct.  123,  29  L.  Ed.  446 ; 
Railroad  Co.  v.  Mingus,  165  U.  S.  413,  430-434,  17  Sup.  Ct.  348,  41 
L.  Ed.  770. 

In  Schulenberg  v.  Harriman,  supra,  the  rule  is  stated  to  be  as  fol- 
lows : 

•*In  what  manner  the  reserved  right  of  the  grantor  for  breach  of  the  con- 
dition must  be  asserted  so  as  to  restore  the  estate  depends  upon  the  character 
of  the  grant  If  it  be  a  private  grant,  that  right  must  be  asserted  by  entry 
or  Its  equivalent  If  the  grant  be  a  public  one,  it  must  be  asserted  by  judicial 
proceedings  authorized  by  law,  the  equivalent  of  an  inquest  of  office  at  com- 
mon law,  finding  the  fact  of  forfeiture  and  adjudging  the  restoration  of  the 
estate  on  that  ground,  or  there  must  be  some  legislative  assertion  of  ownership 
of  the  property  for  breach  of  the  condition,  such  as  an  act  directing  the  posses- 
sion and  appropriation  of  the  property,  or  that  it  be  offered  for  sale  or  settle- 
ment At  common  law  the  sovereign  could  not  make  an  entry  fh  person,  and 
therefore  an  office  found  was  necessary  to  determine  the  estate,  but,  as  said 
by  this  court  in  a  late  case,  'the  mode  of  asserting  or  of  resuming  the  forfeited 
grant  is  subject  to  the  legislative  authority  of  the  government  It  may  be  after 
judicial  Investigation,  or  by  taking  possession  directly  under  the  authority  of 
the  government  without  these  preliminary  proceedings.'  In  the  present  case 
no  action  has  been  taken  either  by  legislation  or  judicial  proceedings  to  enforce 
a  forfeiture  of  the  estate  granted  by  the  acts  of  1856  and  1864.  The  title  re- 
mains, therefore,  in  the  state  as  completely  as  it  existed  on  the  day  when  the 
title  by  location  of  the  route  of  the  railroad  acquired  precision  and  became  at- 
tached to  the  adjoining  alternate  sections." 

In  the  present  case,  there  has  been  no  congressional  action  looking 
to  an  enforcement  of  the  forfeiture,  and  the  only  expression  of  the 
legislative  will  is  to  be  found  in  the  provision  already  quoted  from  the 
original  grant  The  precise  question  submitted  for  decision  therefore 
is :  Was  it  competent  for  the  Attorney  General  to  institute  this  pro- 
ceeding, and  is  this  court  authorized  to  enforce  the  forfeiture  by  find- 
ing the  breach  and  decreeing  a  restoration  of  the  estate?    Maintain- 
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tng  that  the  executive  department  is  powerless  to  institute  such  a  pro- 
ceeding until  Congress  shall  have  expressly  conferred  special  authority 
therefor,  the  defendant  attaches  great  significance  to  the  fact  that  in 
referring  to  judicial  declarations  of  forfeiture  the  Supreme  Court  in 
the  cases  above  cited  almost  invariably  spesJcs  of  such  actions  not 
merely /as  judicial  proceedings,  but  as  judicial  proceedings  authorized 
by  law,  or  instituted  imder  authority  of  law. 

It  is,  however,  conceded  that  in  none  of  these  cases  was  the  present 
question  involved,  and  for  support  of  her  position  defendant  mainly 
relies  upon  United  States  v.  Tenn.  &  Coosa  Ry.  Co.  (C.  C.)  71  Fed. 
71,  and  United  States  v.  N.  P.  R.  R.  Co.,  177  U.  S.  435,  20  Sup.  Ct. 
706,  44  L.  Ed.  836.  In  the  former  case  the  question  arose  under  the 
provisions  of  a  railroad  land  grant  act  and  a  subsequent  general  act 
declaring  a  forfeiture  of  lands  theretofore  granted  in  aid  of  railways 
where  certain  conditions  had  not  been  complied  with.  By  the  suit  the 
United  States  sought  to  enforce  a  forfeiture  of  lands  granted  to  the 
defendant,  reliance,  however,  being  placed  not  upon  a  condition  speci- 
fied in  the  general  forfeiture  act,  but  upon  another  condition  subse- 
quent prescribed  by  the  granting  act,  and  concerning;  which  the  general 
forfeiture  act  was  silent.  In  the  course  of  the  opimon  (by  Bruce,  Dis- 
trict Judge)  it  is  said : 

"If  It  be  correct  that  the  lands  in  question  are  not  within  the  terms  of  the 
forfeiture  act,  then  how  is  it  shown  that  it  ever  was  the  purpose  of  Congress 
to  insist  upon  any  forfeiture  contained  in  any  provision  of  the  act?  On  the 
contrary,  does  it  not  show  that  no  such  purpose  was  ever  entertained  because 
never  put  into  execution  by  the  legislative  act?  It  may  be,  and,  indeed,  the 
language  used  in  the  forfeiture  act  (cited  supra)  indicates  that  the  lands  in 
question  may  have  been  properly  excluded  from  the  terms  of  that  act  ♦  ♦  ♦ 
It  is  a  dear  implication  from  the  action  of  Oongress  in  the  forfeiture  act,  Sep- 
tember 29,  1890  [chapter  1040,  2«  Stat.  496  (U.  S.  Oomp.  St  1901,  p.  1598)1,  that 
the  Oongress  did  not  intend  to  insist  upon  any  condition  subsequent  which  ex- 
isted in  the  granting  act" 

It  IS  doubtless  true  that  the  method  of  declaring  a  forfeiture  is  sub- 
ject to  legislative  control,  and  if,  as  appears  to  be  the  case,  the  court 
construed  the  forfeiture  act,  or  any  other  congressional  act,  as  imply- 
ing an  unwillingness  on  the  part  of  the  Congress  to  have  the  forfeiture 
enforced,  it  was  not  only  the  right,  but  the  duty,  of  the  court  to  give 
effect  to  such  implication,  and  thus  execute  the  legislative  will.  Cer- 
tain expressions  m  United  States  v.  N.  P.  R.  R.  Co.,  177  U.  S.  435, 
20  Sup.  Ct  706,  44  L.  Ed.  836,  appear  to  be  more  pointedly  favorable 
to  the  defendant's  contention.  The  particular  sentence  relied  upon  is 
as  follows : 

"As  the  bill  in  this  case,  does  not  allege  that  it  is  brought  under  authority  of 
Congress  for  the  purpose  of  enforcing  a  forfeiture,  and  does  not  allege  any 
other  legislative  act  whatever  looking  to  such  an  intention,  it  is  plain,  under 
the  authorities  cited,  that  this  suit  must  be  regarded  as  only  Intended  to  have 
the  point  of  the  eastern  terminus  Judicially  ascertained." 

It  must  be  borne  in  mind,  however,  that  this  language  was  used  in 
stating  the  conclusion  of  the  court  upon  the  question  whether  or  not 
the  position  assumed  by  the  government  at  the  argument  was  within 
the  pleadings.    After  stating  complainant's  proposition,  the  court  says : 
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"It  is  always  safe,  In  approaching  a  qnestion  of  this  kind,  to  have  regard 
to  the  pleadings  in  the  case.  Otherwise  there  is  danger  that  the  court  and 
counsel  may  be  drawn  into  discussions  outside  of  the  case  actually  presented." 

It  then  proceeds  to  analyze  the  bill,  and  finds  that  while  in  the  nar- 
rative part  there  is  quoted  a  section  of  the  granting  act,  prescribing 
certain  conditions  subsequent,  "the  obvious  purpose  of  the  suit  was 
to  have  the  question  of  the  proper  terminus  of  the  company's  road 
determined,"  and  that  "there  is  no  intimation  that  it  was  the  purpose 
of  the  bill  to  have  a  forfeiture  of  the  company's  rights  and  property, 
judicially  ascertained  and  declared."  And  thereupon,  after  a  some- 
what extended  reference  to  previous  cases  decided  by  the  court,  its 
general  conclusion  is  stated  m  the  language  here  relied  upon  by  the 
defendant  and  hereinbefore  quoted.  It  will  thus  be  seen  that  pri- 
marily the  court  was  considermg  the  question  whether  or  not  the  re- 
lief contended  for  could  properly  be  held  to  be  within  the  scope  of 
the  pleadings.  It  may  be  added  that  when  the  case  was  in  the  Circuit 
Court  of  Appeals  the  same  question  was  raised,  and  the  conclusion 
was  there  also  reached  that  the  relief  was  not  within  the  allegations 
of  the  bill. 

Moreover,  it  is  to  be  noted  that  the  act  there  under  consideration, 
differing  from  the  one  here  involved,  contained  no  language  expressly 
declaring  a  forfeiture.  That  the  distinction  between  the  two  acts  is 
not  to  be  deemed  to  be  one  of  form  only  is  made  plain  by  the  follow- 
ing extract  from  the  opinion  of  the  Circuit  Court  of  Appeals: 

"Moreover,  it  is  extremely  doubtful,  in  view  of  the  provisions  of  section  0 
of  the  charter,  whether  or  not  any  court  would  have  Jurisdiction  to  hear  an 
application  for  or  to  declare  a  forfeiture  in  the  absence  of  an  act  of  Congress 
directing  such  an  application.  That  section  provides  that,  if  the  company 
makes  any  breach  of  the  conditions  of  the  act,  and  allows  the  same  to  con- 
tinue for  upward  of  one  year,  'then  in  such  case  at  any  time  hereafter  the 
United  States,  by  its  Congress,  may  do  any  and  all  acts  and  things  which  may 
be  needful  and  necessary  to  insure  a  speedy  completion  of  the  said  road.* 
Courts  will  hesitate  long,  we  apprehend,  to  declare  a  forfeiture  of  the  rights 
under  this  charter  in  the  absence  of  any  action  by  Congress.  However  this 
may  be,  no  act  of  forfeiture  has  ever  been  passed,  no  decree  of  forfeiture  has 
ever  been  rendered."    95  Fed.  879,  37  C.  C.  A.  405. 

The  defendant  further  sees  great  significance  in  the  fact  that  in  the 
history  of  public  land  grants,  both  for  rights  of  way  and  in  aid  of 
railways  and  other  works,  the  reported  cases  are  extremely  ^are  where 
a  judicial  declaration  of  forfeiture  has  been  sought;  whereas,  there 
have  been  numerous  congressional  acts  forfeiting  such  grants  either 
in  whole  or  in  part.  But  this  fact  does  not  necessarily  imply  either  a 
legislative  assumption  or  an  administrative  concession  of  the  correct- 
ness of  defendant's  position.  Obviously  in  cases  where  grants  of  the 
same  character  have  been  many  and  extensive,  and  where  there  has 
been  default  in  complying  with  the  conditions  by  numerous  grantees, 
a  legislative  declaration  of  forfeiture  is  likely  to  be  not  only  much 
more  summary,  but  also  much  less  expensive,  than  an  enforcement 
of  the  forfeiture  by  resort  to  judicial  proceedings.  Moreover,  the 
mere  inaction  of  the  executive  does  not  necessarily  imply  an  admission 
of  want  of  authority.  The  facts  constituting  the  forfeiture  may  not 
have  come  to  the  knowledge  of  the  executive  officers,  or  there  may 
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have  been  no  urgent  need  for  declaring  a  forfeiture.  Here  the  gov- 
ernment has  need  for  the  land  embraced  within  the  reservoir  site  for 
use  in  connection  with  a  reclamation  project,  and,  the  default  of  the 
grantee  having  thereupon  and  for  that  reason  been  brought  to  the 
attention  of  the  department  of  justice,  it  has  instituted  this  action  for 
the  purpose  of  having  the  forfeiture  enforced.  Had  it  not  been  for 
this  need  arising  out  of  one  of  the  new  activities  of  the  government, 
the  grantee's  default  might  have  passed  unnoticed  or  uncomplained 
of ;  but  the  inaction  of  the  department  of  justice  under  such  circum- 
stances would  not  imply  incapacity  to  act. 

The  defendant  has  especially  urged  for  consideration  Senate  Reso- 
lution No.  48,  approved  April  30,  1908  (35  Stat.  571),  which,  together 
with  the  circumstances  surrounding  its  adoption,  it  is  contended,  im- 
plies a  legislative  assertion  and  an  administrative  concession  of  the 
claim  that  the  executive  is  without  authority  to  proceed  until  Congress 
shall  have  first  expressly  and  specially  conferred  such  authority;  but 
the  history  of  this  resolution  does  not  warrant  such  a  conclusion. 
From  the  proceedings  it  is  clear  that  there  existed  in  the  department 
of  justice  a  difference  of  opinion  as  to  the  right  to  proceed  without 
further  legislative  authority,  and  that  the  question  was  not  entirely 
free  from  doubt.  Apparently  the  attitude  of  the  Attorney  General 
was  that,  while  he  was  personally  of  the  opinion  that  he  already  had 
the  right  to  proceed,  there  was  room  for  question,  and  before  enter- 
ing upon  expensive  litigation,  involving  vast  property  interests,  it  was 
thought  discreet  to  take  the  precaution  of  procuring  express  authority, 
and  thus  effectually  and  finally  setting  all  doubts  at  rest.  It  was  in. 
this  spirit,  as  I  read  the  record,  that  the  resolution  was  asked  and 
granted.  Moreover,  the  acts  to  which  the  resolution  was  directed 
were  of  a  special  nature,  and  were  much  less  definite  in  their  terms 
than  the  one  now  under  consideration.  It  is  possible  that  a  distinction 
should  be  drawn  between  a  specific  grant  by  special  act  to  a  designated 
person  for  a  prescribed  purpose,  and  grants  effected  by  compliance 
with  the  provisions  of  general  and  permanent  law.  A  grant  being  by 
special  act,  it  may  be  argued  that  authority  for  its  revocation  should 
also  be  conferred  by  special  act.  But,  however  that  may  be,  what  sub- 
stantial reason  can  be  adduced  for  holding  that  the  resolution  referred 
to  conferred  greater  power  upon  the  Attorney  General  than  is  pos- 
sessed by  the  executive  department  under  the  act  of  March  3,  1891, 
and  the  Constitution  and  general  laws?  That  resolution  does  not 
purport  to  enlarge  the  jurisdiction  of  the  courts,  or  vest  in  them  any 
additional  or  peculiar  power,  nor  does  it  create  or  provide  for  any 
new  or  special  proceeding.  It  simply  authorizes  and  directs  the  At- 
torney General  by  appropriate  actions  in  the  courts  to  assert  such 
rights  as  the  United  States  has  in  certain  vast  tracts  of  lands  included 
in  the  original  grants.  The  act  of  March  3,  1891,  is  general  and  per- 
manent in  its  character,  and  operates  continuously  to  oonvey  the  title 
to  public  lands  to  all  persons  complying  with  its  provisions.  It  cannot 
be  doubted  that  the  forfeiture  clause  equally  with  the  granting  clause  is 
also  in  the  nature  of  general  law  and  of  a  permanent  character,  and 
that,  being  true,  it  is  not  clear  why  it  should  not  be  held  to  be  ample 
warrant  to  the  Attorney  General  to  enter  the  courts  and  there  s^ek 
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the  enforcement  of  public  rights  and  the  restoration  of  the  title  to  pub- 
lic property,  thus  "executing  the  law/'  By  the  Constitution  it  is  made 
the  duty  of  the  chief  executive  to  "take  care  that  the  laws  be  faith- 
fully executed";  and,  if  certain  rights  are  granted  by  general  law, 
and  by  the  same  general  law  ^  it  is  provided  that  such  rights  shall  be 
forfeited  on  the  breach  of  certain  conditions,  the  breach  existing,  it  is 
thought  that  the  executive  has  the  authority  to  institute  proceedings 
in  the  courts  to  have. such  forfeiture  judicially  declared,  and  that  suits 
brought  for  that  purpose  are  judicial  proceedings  authorized  by  law. 

It  may  be  true,  as  suggested,  that  cases  will  arise  where  on  account 
of  extraordinary  conditions  or  great  misfortune,  or  unforeseen  acci- 
dents, the  grantee,  after  making  large  expenditures  in  construction 
work,  will  be  unable  to  complete  the  project  within  the  prescribed 
period,  and  that,  tmder  such  circumstances,  forfeiture  would  entail 
great  hardship.  Assuming,  but  not  deciding,  that  in  such  case  the 
courts  would  be  powerless  to  give  equitable  relief,  it  is  sufficient  to  say 
that  the  grantee  is  at  liberty,  either  in  anticipation  of  his  default  or 
subsequently,  either  before  suit  is  brought  or  thereafter,  to  appeal  to 
Congress  for  an  extension  of  the  time  or  for  a  modification  of  the 
grant,  or  for  any  other  proper  measure  of  relief. 

Since  maturing  the  foregoing  views,  there  has  come  to  my  atten- 
tion the  opinion  of  the  Supreme  Court  of  the  United  States,  filed  De- 
cember 13,  1909,  in  the  case  of  the  Rio  Grande  Dam  &  Irrigation  Co. 
and  others  v.  United  States,  215  U.  S.  266,  30  Sup.  Ct.  97,  54  L.  Ed. 

.    The  case  was  originally  brought  in  one  of  the  courts  of  New 

Mexico  in  1897;  the  general  object  thereof  being  to  obtain  an  injunc- 
tion to  prevent  the  Rio  Grande  Dam  &  Irrigation  Company  from 
maintaining  a  dam  across  and  a  reservoir  near  the  Rio  Grande  river. 
Prior  to  this  last  decision,  the  case  was  twice  before  the  Supreme 
Court,  the  last  appeal  resulting  in  a  reversal,  with  directions  "to  grant 
leave  to  both  sides  to  adduce  further  evidence."  Thereafter,  by  leave 
of  the  trial  court,  the  plaintiff  filed  a  supplemental  complaint,  in  which, 
after  referring  to  the  defendant's  plea  that  it  had  acquired  a  right  to 
construct  the  dam  and  reservoir  by  virtue  of  its  compliance  with  the 
act  of  March  3,  1891  (the  one  here  under  consideration),  it  alleged 
facts  showing  the  failure  of  defendant  to  complete  its  works  within 
the  prescribed  period,  and  prayed  for  a  decree  of  forfeiture  in  addi- 
tion to  the  injunctive  relief  primarily  sought  in  the  original  bill.  The 
defendant  failed  to  plead  to  the  supplemental  complaint  within  the 
time  allowed  by  law,  and,  its  default  having  been  entered,  the  court 
found  the  allegations  of  the  supplemental  bill  to  be  true,  and,  in  har- 
mony with  the  findings,  adjudged  "that  the  rights  of  the  said  de- 
fendants, or  either  of  them,  to  so  construct  and  complete  the  said 
reservoir  and  said  ditch,  or  any  part  thereof,  under  and  by  virtue  of 
said  act  of  Congress  of  March  3,  1891,  be  and  the  same  are  hereby 
declared  to  be  forfeited";  and  it  was  further  decreed  that  the  de- 
fendants be  enjoined  from  constructing  or  attempting  to  construct  any 
part  of  the  reservoir.  On  appeal  to  the  Supreme  Court  of  the  terri- 
tory, the  action  of  the  trial  court  was  sustained,  and  a  similar  judg- 
ment was  there  entered,  from  which  an  appeal  was  prosecuted  to  the 
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Supreme  Court  of  the  United  States,  where  there  was  an  affirmance. 
It  is  true  that  the  question  here  considered  does  not  appear  to  have 
been  raised,  and  it  is  further  true  that  the  general  object  of  the  suit, 
and  the  only  object  of  the  suit  as  originally  brought,  was  to  obtain 
an  injunction  against  the  defendant,  upon  the  ground  that  the  con- 
struction of  the  reservoir  and  dam  would  interfere  with  the  navigabil- 
ity of  the  Rio  Grande  river.  But  so  far  as  appears  from  the  record, 
while  the  injunctive  relief  originally  prayed  for  was  finally  granted,  it 
was  granted,  not  upon  the  theory  that  the  defendant  was  threatening 
to  interfere  with  the  navigability  of  the  stream,  but  upon  the  ground 
alone  that  it  had,  by  forfeiture,  lost  its  right  to  construct  the  reser- 
voir and  dam*  In  other  words,  the  filing  of  the  supplemental  com- 
plaint in  effect  initiated  a  proceeding  for  the  enforcement  of  a  forfei- 
ture under  the  act  of  Mardi  3, 1891,  and  the  finding  and  decree  of  for- 
feiture became  the  only  basis  for  the  injunctive  relief.  While,  as  al- 
ready stated,  the  objection  here  raised  by  the  defendant  does  not  ap- 
pear to  have  been  made,  still,  if  defendant's  theory  be  correct,  the 
failure  to  interpose  the  objection  would  not  constitute  a  waiver,  for 
it  relates  either  to  the  jurisdiction  of  the  court  or  to  the  sufficiency 
of  the  facts  stated  in  the  bill  to  entitle  the  plaintiff  to  relief,  and  the 
court  upon  its  own  motion  could,  at  any  stage  of  the  proceedings,  have 
dismissed  the  supplemental  bill.  On  the  whole,  while  perhaps  not 
conclusive,  the  case  must,  I  think,  be  considered  as  strongly  fortifying 
the  position  which  the  government  here  maintains. 

In  harmony  with  the  views  hereinbefore  expressed,  it  is  held  that 
complainant  is  entitled  to  a  decree. 


HOMB  MIXTURE  GUANO  CO.  v.  OCEAN  ACCIDENT  &  GUARANTEE 
CORPORATION,  LIMITED,  OF  LONDON,  ENGLAND. 

(Circuit  Court,  N.  D.  Georgia.    February  18,  1910.) 

1.  INSXTBANCB  (§  435*)— BmPLOTEB'S  INDEMNXTT  POLICY— CONSTRUCTION— "CoN- 

OTBUCTION,  Demolition,  ob  Extbaobi>inabt  Repaibs"— **Obdinabt  Re- 

PAIBS." 

A  large  part  of  plalntiiTB  factory  bavlng  been  destroyed,  It  was  engaged 
In  rebuilding  the  same,  and,  in  connection  therewith,  was  rebuilding  an 
acid  chamber,  required  to  be  lined  with  lead.  In  the  course  of  this  work, 
one  of  plalntUTs  employes,  while  engaged  In  unrolling  the  lead,  fell  from 
a  scaffold  and  received  injuries  for  which  he  recovered  damages  from 
plaintiff.  Held,  that  such  work  was  not  "ordinary  repairs,"  but  "con- 
struction, demolition,  or  extraordinary  repairs,"  within  the  exception  of 
an  employer's  liability  policy  excepting  injuries  to  persons  occurring  in 
the  construction,  demolition,  or  in  making  extraordinary  repairs  to  struc- 
tures, buildings,  or  plants. 
[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  f  435.** 
For  other  definitions^  see  Words  and  Phrases,  voL  6,  p.  5049;  vol.  8,  p. 
7740.] 

2.  Insubance  (§  146*)— iNnEMNiTT  Policy— CoNSTBUcnoK. 

An  employer's  liability  policy,  and  the  exceptions  therein  contained, 
must  be  construed  most  strongly  against  the  insurer. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent.  Dig.  §  295 ;  Dec  Dig. 
i  146.*] 

*For  other  cmm  im  lame  toplo  A  |  huubeu  in  Dec.  4k  Am.  Dlgi.  1907.to  date,  4k  Rep'r  Indezea 
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8.  IifsuBAWCB  (§  154*)— Riders— Pbiob  Accidents. 

That  the  insurer  placed  a  rider  on  plaintiff's  liability  policy  providing 
'that  the  policy  should  not  cover  any  operations  in  connection  with  the  re- 
lining,  repairing,  or  constructhag  of  acid  vaults,  except  on  written  notifica- 
tion to  and  written  acceptance  thereof  by  the  insurer,  did  not  warrant 
,  a  conclusion  that  the  parties  construed  the  policy  to  cover  a  prior  acci- 
dent to  one  of  plaintiff's  employes  while  engajred  in  relining  an  acid 
chamber  in  the  course  of  extraordinary  repairs  expressly  excepted  from 
the  policy. 

[Ed.  Note. — For  other  cases,  see  Insuraiice,  Dec.  Dig.  1 154.*] 

Action  by  the  Home  Mixture  Guano  Company  against  the  Ocean 
Accident  &  Guarantee  Corporation,  Limited,  of  Ix)ndon,  England. 
On  demurrer  to  declaration.    Sustained. 

S.  B.  Hatcher  and  T.  T.  Miller,  for  plaintiflf. 
Rosscr*&  Brandon,  for  defendant. 

NEWMAN,  District  Judge.  The  present  hearing  in  this  case  is 
on  a  demurrer  to  the  declaration.  The  suit  is  on  a  policy  of  insur- 
ance issued  by  the  defendant  company,  to  the  plaintiff  company,  in 
which  the  former  agrees  to  indemnify  the  latter  during  a  period  of 
12  calendar  months,  from  February  9,  1906,  to  February  9,  1907, 
against  loss  of  common-law  or  statutory  liability,  for  damage  on  ac- 
count of  bodily  injuries,  fatal  or  nonfatal,  accidentally  suffered  while 
this  policy  is  in  force,  by  any  employe  or  employes  of  the  guano  com- 
pany, while  on  duty  at  the  place,  and  in  the  occupations,  and  within 
the  factories,  shop,  or  yard  of  the  guano  company.  The  policy  con- 
tains certain  provisions  as  to  payments  for  injuries  to  employes,  and 
certain  limitations  on  the  same,  and  then  provides  that  the  liability  in 
no  case  shall  exceed  $5,000.  The  policy  further  provides  that,  in 
case  of  suit  brought  against  the  assured  to  enforce  a  claim  for  dam- 
ages covered  by  the  policy,  the  assured  shall  immediately  forward  to 
the  American  head  office  of  the  indemnity  company  every  summons 
or  other  process,  as  soon  as  the  same  shall  have  been  served 'on  him, 
and  the  corporation  (the  indemnity  company)  will,  at  its  own  costs, 
defend  such  suit  in  the  name  and  on  behalf  of  the  assured,  or  settle 
the  same.    Then  follows  this  allegation: 

"Petitioner  avers  that  in  the  early  part  of  the  year  1906  a  fire  humed  and 
destroyed  a  portion  of  its  manufacturing  plant,  being  the  acid  chamber  there- 
of,  and,  in  order  to  manufacture  fertilizers,  it  was  necessary  to  rebuild  said 
acid  chambers.  It  says  that  it  contracted  with  an  independent  contractor  and 
builder  for  the  construction  of  the  wooden  building,  in  which  the  acid  cham- 
ber was  to  be  built ;  and,  when  this  building  was  constructed,  petitioner,  with 
its  employes,  whose  compensation  is  regularly  included  in  the  estimated  pay 
roll,  began  the  work  of  unrolling  lead  for  lining  the  acid  chamber,  being  an 
ordinary  repair,  necessary  in  connection  with  the  work  of  manufacturing  fer- 
tilizers. The  burning  of  lead  being  also  let  out  by  contract  to  an  independent 
contractor,  and  the  only  part  of  said  work  undertaken  by  plaintiff  was  the 
unrolling  of  the  lead,  which  was  an  ordinary  repair  and  in  terms  of  said  pol- 
icy. That  among  said  employes,  engaged  in  unrolling  said  lead  to  cover  the 
acid  chamber  was  J.  L.  Womack,  whose  name  was  on  the  pay  roll  of  assured, 
engaged  in  the  operation  of  manufacturing  fertilizers,  and  within  the  terms 
of  the  policy. 

"Petitioner  avers  that  defendant  was  advised  of  the  character  of  the  work 
It  was  doing,  as  wHl  appear  by  letter  received  by  it  from  defendant,  under 

*For  other  cmm  see  wme  topic  A  8  ntxmbbr  In  Dec.  4k  Am.  Diss.  1907  to  date,  4k  Rep'r  Indexes 


Digitized  by  V:iOOQIC 


602  176  FEDERAL  REPORTER. 

date  of  July  21,  1906,  and  the  petitioners  reply  thereto,  under  date  of  July 
24,  1906,  copies  of  such  letters  attached.  And  that  said  defendant  raised  no 
objection  thereto,  at  the  time,  nor  did  it  intimate  until  September  6,  1906,  that 
the  work  in  which  plaintiff's  employes  were  engaged  was  not  within  the  terms 
of  said  policy ;  and  not  until  after  said  J.  D.  Womack  and  otl^er  employes  had 
been  Injured  by  the  fall  of  the  scaffolding  used  in  unrolling  lead  to  cover  the 
acid  chamber.  Copy  of  the  letter  of  September  6,  1906,  attached.  Petitioner 
avers  that  on  the  6th  day  of  August,  1906,  said  J.  L.  Womack,  an  employ^  of 
petitioner,  was  engaged  at  work  upon  a  scaffold,  in  unrolling  lead,  necessary 
for  the  lining  of  Its  acid  chamber,  when  said  scaffold  broke,  causing  said 
Womack  to  fall  to  the  floor,  and  he  was  accidentally  injured  thereby,  from 
which  he  lost  a  leg,  and  the  other  leg  was  badly  injured,  and  his  back  was  in- 
jured, being  permanently  Injured." 

It  is  then  averred  that,  in  compliance  with  the  conditions  of  said 
policy,  plaintiff  gave  immediate  written  notice  of  said  accident  to  the 
defendant,  and  that  on  the  8th  day  of  November,  1906,  rendered  a 
hospital  bill  and  doctor's  bill  for  services  and  attention  to  said  J.  L. 
Womack,  caused  by  his  injuries.  It  is  then  alleged  that  in  July,  1907, 
Womack  brought  suit  in  the  city  court  of  Columbus  for  the  injuries 
sustained  by  the  falling  scaffold,  as  stated,  and  that  plaintiff  mailed  to 
the  indemnity  company  a  copy  of  the  subpoenas  served  upon  them, 
and  that  the  indemnity  company  refused  to  settle  the  damage,  and 
failed  and  refused  to  engage  counsel  to  represent  plaintiff  in  the  action. 

The  suit  was  tried  in  January,  1910,  and  resulted  in  a  verdict  for 
$5,000,  and  $50  costs  of  court,  which  execution  issued  against  the 
guano  company,  which  they  fully  paid  and  settled  on  the  18th  day 
of  January,  1909. 

Plaintiff  then  alleges  that  it  is  entitled  to  recover  from  the  indemnity 
company  $10,000,  or  other  large  sum,  also  $1,000  attorney's  fees,  for 
defending  the  suit  brought  by  J.  L.  Womack,  and  also  $100  for  med- 
ical and  surgical  attention  to  Womack  on  account  of  his  injuries. 

There  is  in  the  policy  of  insurance,  as  shown  by  the  declaration,  the 
following  provision : 

"This  policy  does  not  cover  loss  from  liability  for  injuries  to,  or  caused 
wholly,  or  in  part  by:  ♦  ♦  ♦  (e)  Any  person  connected  with  the  making 
of  additions  to,  or  alterations  in,  any  structure,  building  or  plant,  or  in  con- 
nection with  the  construction,  demolition,  or  extraordinary  repairs  thereof; 
but  ordinary  repairs  when  made  on  the  premises  mentioned  In  said  schedule 
by  employ^  whose  compensation  is  regularly  included  in  the  estimated  pay 
roll,  are  permitted." 

Paragraph  13  of  what  is  called  "the  schedule"  contains  this  pro- 
vision : 

"The  employes  whose  compensation  is  included  in  the  foregoing  list,  are  not 
employed  in  the  making  of  alterations  in,  or  additions  to,  structures,  build- 
ings or  plants,  nor  in  connection  with  the  construction,  demolition,  or  extraor- 
dinary repairs  thereof." 

There  is  a  demurrer  to  the  declaration  on  the  ground  that  there 
is  no  cause  of  action  set  out  in  this  declaration.  The  declaration  also 
is  specially  demurred  to  upon  several  grounds. 

The  precise  question  for  determination  here  is  whether  J,  L.  Wo- 
mack, the  person  injured  at  the  time  he  was  so  injured,  was  engaged 
in  work  which  is  covered  by  the  policy  of  indemnity  which  was  issued 
to  the  plaintiff  by  the  defendant  company.  The  declaration  says,  as 
will  be  seen  above : 
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"That  in  the  early  part  of  the  year  1906  a'  Are  burned  and  destroyed  a  por- 
tion of  Its  manufactflrlng  plant,  being  the  acid  chamber  thereof,  and,  In  order 
to  manufacture  fertilizers,  it  was  necessary  to  rebuild  said  acid  chamber." 

It  was  then  alleged  that  after  the  wooden  building  was  erected  it 
became  necessary  to  line  the  same  with  the  lead  to  prepare  it  as  an 
acid  chamber,  and  Womack,  who  was  on  the  pay  roll,  as  a  regular  em- 
ploye of  the  guano  company,  was  engaged  in  unrolling  the  lead  to  be 
used  in  lining  the  chamber. 

Was  this  work  such  that,  injury  occurring,  the  indemnity  company 
would  be  liable  to  the  plaintiff,  in  view  of  the  exceptions  contained 
in  the  policy,  which  have  been  quoted  above,  and  the  provision  of  para- 
graph 13  of  the  schedule? 
.  The  argument  here  is  that  although  the  building  containing  the 
acid  chamber  was  destroyed  by  fire,  and  the  same  had  been  rebuilt, 
and  was  being  relined,  inasmuch  as  relining  would  be  an  ordinary  re- 
pair, and  it  was  being  done  by  regular  employes  of  the  g^ano  com- 
pany, it  does  not  come  within  the  exception  stated  in  the  policy. 

Persons  engaged  in  connection  with  "construction,  demolition,  or 
extraordinary  repairs"  are  not  covered.  Persons  engaged  in  "ordinary 
repairs,"  when  made  on  the  premises  mentioned  in  the  schedule,  by 
employes  whose  compensation  is  regularly  included  in  the  company's 
pay  roll,  are  covered.  It  is  contended  here,  and  the  contention  is  un- 
questionably sound,  that'  this  policy  should  be  construed  most  strongly 
against  the  indemnity  company,  and  the  exceptions  in  the  policy  con- 
strued as  against  the  company;  but,  construing  the  policy  in  this 
way,  can  it  be  said  to  cover  the  person  injured  in  the  work  in  which 
Womack  was  engaged,  at  the  time  he  was  injured,  although  he  was 
on  the  regular  pay  rqll  of  the  company?  For  some  reason  best  known 
to  the  indemnity  company,  it  saw  fit  to  make  an  exception  in  its  policy 
as  to  employes  engaged  in  "construction,  demolition,  or  extraordinary 
repairs,"  and  the  guano  company  assented  to  this  in  the  schedule. 

While  it  is-  true  that  the  indemnity  company  would  probably  have 
been  liable  had  Womack  been  simply  engaged  as  an  employe  of  the 
company,  and  on  its  pay  roll,  in  assisting  in  relining  the  acid  chamber, 
that  being  all,  yet,  in  view  of  the  fact  that  the  building  in  which  the 
acid  chamber  was  contained  was  completely  destroyed,  and  was  being 
rebuilt,  is  there  any  such  liability  ? 

It  i^s  perfectly  clear  from  the  petition,  and  from  the  letters  of  the 
plaintiff  company  attached  to  the  petition,  that  a  large  part  of  its 
manufacturing  plant  was  destroyed,  and  that  it  was  engaged  in  re- 
building the  same.  That  portion  of  the  plant,  undoubtedly,  in  which 
the  acid  chamber  was  placed,  was  being  rebuilt.  Therefore  the  con- 
tention is  that  what  Womack  was  doing  at  the  time  of  his  injuries 
was  not  repair  work'  at  all,  but  was  extraordinary  construction  work. 
If  the  building  and  the  acid  chamber  were  destroyed,  and  the  whole 
were  being  rebuilt,  it  could  hardly  be  called  repairing  the  acid  chamber. 

It  is  urged  for  the  plaintiff  that  a  case  is  made  which  should  go  to 
a  jury  to  determine  whether  or  not  this  was  ordinary  repair  work.  If 
there  was  any  doubt  about  the  proper  construction  of  this  contract, 
or  if  any  questions  of  fact  were  involved,  this  would  be  true.     But 
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there  is  no  difficulty  from  the  terms  of  this  policy  and  from  the  facts 
stated  in  the  declaration  and  exhibits  as  to  what  was  being  done,  and 
in  applying  the  same  to  the  facts  stated.  If  it  was  construction  work, 
or  extraordinary  repairs  in  which  J.  L.  Womack  was  assisting,  his 
injuries  are  not  covered  by  the  policy.  If  ordinary  repairs,  it  is  cov- 
ered by  the  policy.  To  say  that  where  a  large  part  of  a  manufactur- 
ing plant  is  burned,  and  is  being  rebuilt,  and  an  entirely  new  acid 
chamber  put  in,  is  ordinary  repair  work,  is  not  possible,  giving  the 
most  extreme  construction  to  this  policy  against  the  indemnity  com- 
pany and  in  favor  of  the  guano  company. 

In  the  case  of  Wheeler  v.  Fidelity  &  Casualty  Company,  129  Ga. 
240,  68  S.  E.  710,  Judge  Cobb,  speaking  for  the  Supreme  Court  of 
Georgia,  says  this: 

"While  we  recognize  the  rule  that  a  poUcy  of  Insurance  must  be  construed 
most  strongly  against  the  insurer,  still  the  words  of  the  policy  must  be  given 
the  meaning  which  they  ordinarily  bear;  and,  where  it  is  manifest  that  It 
was  the  Intention  of  the  Insurer  that  liability  cfhould  attach  only  In  given  cir- 
cumstances, the  law  will  uphold  the  contract  according  to  its  true  intent  and 
import  We  do  not  think  there  is  any  ambiguity  whatever  in  the  clause  of 
the  policy  providing  for  indemnity  resulting  from  death  or  disability  of  the 
beneficiary.  Nor  do  we  think  that  there  is  any  stipulation  in  the  policy  which 
can  be  properly  held  to  vary  or  alter  the  plain  and  evident  meaning  of  the 
terms  in  this  clause.  The  writing  being  unambiguous,  parol  evidence  as  to 
what  was  said  by  the  parties  At  the  time  It  was  executed  will  not  be  admitted 
to  vary  or  alter  the  terms  of  the  writing.  The  petition  set  forth  no  cause  of 
action,  and  was  properly  dismissed  on  demurrer." 

Other  authorities  might  be  quoted  to  the  same  effect,  but  it  is  im- 
necessary. 

It  is  said  that  the  parties  themselves  construed  this  policy,  and  ex- 
tended it,  to  cover  an  accident  of  this  sort.  The  two  letters  which  are 
attached  to  the  policy,  it  is  said,  show  this.  One  is  from  the  indemnity 
company  to  the  g^ano  company,  dated  July  21,  1906,  and  the  reply 
of  the  guano  company  to  the  indemnity  company,  dated  July  24,  1906. 
This  was  with  reference  to  accidents  which  had  occurred  prior  there- 
to, to  Henry  Cheney  and  Doc.  Williams.    The  first  letter  is  as  follows : 

**July  21st,  1906. 

"Home  Mixture  Guano  Company,  Ck>lumbus,  Georgia — Gentlemen:  ♦  •  • 
We  have  to-day  received  notice  of  accident  to  above  employes  (Cheney  and 
Williams).  Firom  the  particulars  given  in  your  report  there  does  not  appear 
to  be  any  liability  attaching  to  you  for  the  occurrence  of  these  accident^.  We 
note  that  the  Injured  employ^  were  engaged  in  rebuilding  add  chambers. 
Kindly  let  us  know  the  nature  and  extent  of  any  alterations  and  repairs  that 
you  are  now  engaged  in  at  your  plant  Are  you  doing  anything  except  relin- 
ing  acid  chambers?  We  wish  that  you  would  caution  your  superintendent  in 
regard  to  using  extra  precaution  against  accidents  while  carrying  on  this 
work.  It  has  been  our  experience  for  the  last  two  or  three  years  that  In  al- 
most every  Instance  where  fertilizer  plants  have  undertaken  to  reliue  their 
acid  chambers,  that  a  numiber  of  serious  and  fatal  accidents  have  resulted, 
principally  from  the  giving  way  of  springing  scaffold  necessarily  used  in  this 
kind  of  work.  We  recall  one  instance  where  a  new  manllla  rope  one  and  one- 
half  inch  in  diameter  broke,  precipitating  three  men  to  the  bottom  of  the  acid 
chamber  with  serious  resulta  We  hope  that  you  will  give  the  necessary  at- 
tention to  this  matter  and  see  that  any  roi>es  used  are  carefully  tested  and 
not  allowed  to  come  into  contact  with  acid. 

"Yours  truly,       The  Ocean  Accident  and  Guarantee  Cor.  Ltd., 

"[Signed]    C.  B.  Atkins,  Dept.  of  aaims.'* 
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The  reply  of  the  guano  company  is  as  follows : 

"Replying  to  your  favor  of  the  21st,  we  are  rebuilding  our  acid  chambers 
from  the  burner  rooms  back,  and  our  superintendent,  who  is  a  very  reliable 
and  careful  man,  Is  using  all  diligence  and  care  to  eliminate  any  chance  of 
accident.  Our  tackle  consisting  of  blocks,  pulleys,  etc.,  is  in  first-class  shape. 
and  our  cables  and  ropes  are  brand  new,  and  we  trust  to  complete  the  work 
without  having  any  serious  acdldent." 

Subsequently,  on  September  6,  1906,  C.  B.  Atkins,  representative 
of  the  indemnity  company,  wrote  the  guano  company  with  reference 
to  the  accident  of  August  6th,  in  which  Womack  and  others  were  in- 
jured, that  upon  investigation  the  indemnity  company  found  that  this 
accident  occurred  while  Womack  was  engaged  in  the  construction  of 
a  large  new  building,  including  acid  chambers,  acid  towers,  etc.,  and 
then  proceeds  to  state  that  this  accident  does  not  come  under  the  terms  ^ 
of  the  policy  which  has  been  referred  to  above. 

The  claim  is,  however,  that  the  letters  of  July  21,  and  July  24,  1906, 
show  that  the  parties  construed  this  contract  as  applying  to  the  char- 
acter of  the  work  in  which  Womack  was  engaged.  This  claim  does 
not  seem  sound.  On  the  contrary,  it  appears  in  the  letter  of  C.  B.  At- 
kins, dated  July  21,  1906,  that  he  asks  to  know  the  nature  and  charac- 
ter of  the  repairs,  and  whether  they  were  doing  anything  except  to 
reline  the  acid  chamber.  Assuming  the  information  of  the  indemnity 
company  to  be  such  as  indicated  by  the  letter  to  Atkins,  he  knew  noth- 
ing of  tiie  character  of  the  work  being  done.  It  could  hardly^  be  said 
that  any  statements  made  by  him  and  any  requests  as  to  care  in  doing 
work  connected  with  lining  the  acid  chamber  could  be  taken  as  an  ad- 
mission of  liability,  unless  he  knew  what  the  real  facts  were  at  the 
time  he  wrote.  These  letters  do  not  appear  to  strengthen  the  plain- 
tiff's case  in  any  way  whatever. 

It  is  next  urged  that  a  rider  which  was  placed  on  the  policy  in  Oc- 
tober, 1906,  indicated  that  work  such  as  Womack  was  doing  at  the 
time  of  hip  injury  was  covered  by  this  policy.    The  rider  is  as  follows : 

"It  is  understood  and  agreed  that  the  undermentioned  policy  subject  in  all 
respects  to  its  conditions,  agreements  and  limitations,  does  not  cover  any  op- 
erations in  connection  with  the  relining,  repairing  or  construction  of  acid 
TBts,  except  upon  written  notification  to,  and  written  acceptance  thereof  by 
the  corporation." 

It  is  impossible  to  see  how  this  rider  can  in  any  way  affect  this  con- 
tract as  applied  to  the  accident  to  J,  L.  Womack  in  August.  It  seems 
that  the  indemnity  company,  for  reasons  satisfactory,  desired  to  re- 
lieve itself  from  all  possible  liability  from  accidents  occurring  in  the 
relining  or  construction  of  acid  vats.  It  would  seem  that  the  purpose 
of  placing  this  rider  on  the  policy  was  to  prevent  all  possible  doubt 
on  the  question  of  liability  thereafter.  This  is  the  most  that  it  seems 
can  be  said  about  this  rider. 

The  meaning  of  this  policy  seems  to  be  quite  plain,  and  even  the 
most  strained  construction  could  not  make  it  cover  the  accident  to  J. 
L.  Womack,  under  the  circumstances  surrounding  its  occurrence,  and 
in  view  of  what  was  being  done  at  the  guano  company's  plant,  at  the 
time  of  his  injury. 

The  demurrer  to  the  declaration  must  be  sustained. 
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In  re  mLLER  PURE  RYE  DISTILLING  CO. 

(District  Court,  E.  D.  PennsylTanla.    February  10,  1910.) 

No.  3,021. 

Bankbuptct  (§  140*)— Property  Passing  to  Trustei>— Pledge  op  Distiller's 
Bonded  Wab^ou&e  Certificates. 

A  distilling  company's  warehouse  certificates,  calling  for  whisky  stored 
In  its  bonded  warehouse,  which  in  practical  effect  under  the  Internal  rev- 
enue laws  is  in  the  custody  of  the  United  States  as  bailee,  represent  the 
property  itself,  and  their  transfer  to  a  purchaser  or  pledgee  operates  as 
a  delivery  of  the  whisky  called  for  thereby  subject  to  the  payment  of  the 
tax,  and,  when  made  in  good  faith  more  than  four  months  prior  to  the 
company's  bankruptcy,  such  a  pledge  Is  good  as  against  Its  trustee  and 
general  creditors,  and  the  whisky  does  not  pass  to  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  9  140.*]    . 

In  the  matter  of  Miller  Pure  Rye  Distilling  Company,  bankrupt. 
On  certificate  of  referee.    Order  reversed. 

Snyder  &  Zieber,  for  claimant. 
Joseph  Hill  Brinton,  for  trustee. 

J.  B.  McPHERSON,  District  Judge.  This  dispute  presents  an  im- 
portant and  interesting  question :  What  effect  should  be  given  to  the 
pledge  of  a  storage  receipt  covering  packages  of  whisky  in  a  distiller's 
bonded  warehouse?  The  creditors'  petition  was  filed  on  February  3, 
1908,  and  if  the  whisky  was  property  which  the  bankrupt  could  have 
transferred  by  any  means  before  that  date,  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  the  company,  the 
trustee  afterwards  acquired  the  title  that  might  thus  have  been  trans- 
ferred, or  been  levied  upon  and  sold  at  judicial  sale.  If  the  pledge  of 
the  receipts  pledged  the  whisky,  the  trustee's  title  is  subordinate; 
otherwise,  the  adjudication  gave  him  the  complete  ownership.  The 
relevant  facts  are  as  follows : 

On  August  27,  1907,  the  Penn  National  Bank  of  Reading,  Pa.,  lent 
$2,500  to  the  bankrupt,  a  corporation  then  engaged  in  distillmg  whisky 
at  Ryeland  or  Womelsdorf ;  both  names  being  used  in  the  evidence. 
The  company  secured  the  loan  by  giving  its  note  at  four  months,  and 
also  by  pledging  as  collateral  three  warehouse  receipts  and  certain 
ganger's  certificates  covering  200  barrels  of  whisky  in  the  company's 
bonded  warehouse.  The  note  contains  the  usual  collateral  provisions. . 
It  states,  inter  alia,  that  the  company  has  deposited  with  the  bank  as 
collateral  security  200  barrels  of  whisky  in  the  bonded  warehouse  at 
Womelsdorf  as  per  warehouse  receipts  and  ganger's  certificates  ac- 
companying the  note;  and  in  the  event  of  default  at  maturity  au- 
thorizes the  holder  to  sell,  transfer,  and  deliver  the  whole  or  any  part 
of  the  whisky  without  any  previous  demand,  advertisement,  or  notice, 
either  at  public  or  private  sale,  with  the  right  on  his  part  to  buy  the 
property  free  of  all  trusts  and  claims.  A  copy  of  one  of  the  receipts, 
duly  indorsed  by  the  company,  is  as  follows : 

•For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  4k  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 
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No.  5,454.  First  District  of  Pennsylvania.  25  Bbls. 

United  States  Internal  Revenue  Distillery  Bonded  Warehouse  of  Miller  Pure 
Rye  Distilling  Company. 

Byeland,  Berks  Co.,  Pa.,  August  26,  1907. 

Received  on  storage  from  ourselves  twenty-five  (25)  barrels  of  Miller  Pure 
Rye  Whisky  Distilled,  marked  and  numbered  as  per  record  attached,  subject 
to  our  order  and  risk  of  loss  or  damage  by  fire,  the  elements,  leakage,  evap- 
oration or  accident.  Deliverable  only  upon  surrender  of  this  certificate,  pay- 
ment of  tax  and  other  charges  due  thereon,  and  storage  at  the  rate  of  five 
cents  per  barrel  per  month,  from  August  26th,  1907.  Inspection  Spring  1907. 
Stored  in  Warehouse  No.  2.  Miller  Pure  Rye  Distilling  Co.. 

Serial  Nos.  of  Packages  7964/7988.  S.  V.  Nagle,  President. 

Special  Notice. — Particular  care  should  be  taken  of  this  certificate  as  the 
whisky  cannot  be  delivered  without  Its  surrender. 

The  gauger's  certificates  accompanied  the  receipts,  and  are  dated  be- 
tween April  23  and  June  7,  1907.  The  note  was  not  paid  at  maturity, 
and  on  February  5,  1908,  the  bank,  after  advertisement  and  notice  to 
the  company  or  its  representative,  sold  the  receipts  at  public  sale  and 
bought  them  in  for  $200.  Thereafter  the  bank  offered  to  pay  all  taxes 
and  charges,  and  asked  the  referee  for  an  order,  directing  the  trustee 
to  take  whatever  steps  might  be  required  under  the  internal  revenue 
laws  to  bring  about  the  physical  delivery  of  the  whisky  to  the  bank. 
In  reply  the  trustee  denied  that  the  bank  had  become  the  owner, 
averred  that  no  delivery  had  ever  been  made,  and  asserted  that  the 
whisky  was  under  the  company's  exclusive  control  and  direction  when 
the  receipts  were  executed  and  pledged.  Numerous  other  claims  of  a 
similar  kind  were  presented  to.  the  referee,  and  much  testimony  was 
taken.  By  agreement  all  the  evidence  applies  to  all  the  claims,  and  I 
understand  also  that  they  will  all  be  disposed  of  by  the  decision  in  the 
case  now  under  discussion.  The  referee  refused  the  order,  holding 
that  the  trustee  as  the  representative  of  the  general  creditors  could 
successfully  attack  the  pledge  of  the  receipts;  the  ground  of  the  de-* 
cision  being  that  the  whisky  itself  had  not  been  validly  pledged,  be- 
cause it  had  not  been  delivered  either  actually  or  constructively.  The 
company  continued  therefore  to  be  the  owner,  and  the  trustee  suc- 
ceeded to  its  title. 

As  already  stated,  the  bank  bought  in  the  receipts  on  February  5th, ' 
and  thus  became  their  formal  owner ;  but  the  sale  was  held  two  days 
after  the  petition  in  bankruptcy  was  filed  and  can  have  no  effect  upon 
the  pending  question.  If  the  bankrupt  could  have  transferred  the 
whisky  on  February  3d,  or  if  a  creditor  could  then  have  sold  it  under 
judicial  process,  the  title  passed  to  the  trustee  when  the  adjudication 
.was  afterwards  entered.  For, present  purposes  the  sale  on  February 
6th  is  not  material.  If  the  pledge  of  the  receipts  bound  the  property, 
the  bank's  petition  should  have  been  allowed ;  if  failure  to  deliver  the 
whisky  made  the  pledge  invalid,  the  subsequent  sale  could  not  give  it 
life.  What  effect,  then,  did  the  issue  and  pledge  of  the  receipts  have 
upon  the  rights  of  general  creditors?  There  is  no  doubt  that  the 
pledge  was  for  value  anil  was  without  fraud  in  fact,  and  that  it  was 
made  more  than  four  months  before  the  petition  in  bankruptcy  was 
filed.  But  these  considerations  are  not  decisive;  if  the  pledge  was 
fraudulent  in  law  because  the  whisky  was  not  delivered,  either  actually 
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or  constructively,  the  bank  acquired  no  rights  against  general  creditors, 
and  has  no  valid  claim  upon  the  property. 

Save  in  one  respect,  the  case  cannot  be  distinguished,  I  think,  from 
In  re  Millbourne  Mills  Co.  (C.^  C.  A.)  172  Fed.  177 ;  and,  unless  the 
distinction  justifies  the  application  of  a  diflferent  rule,  the  order  of  the 
referee  was  right.  In  my  opinion,  however,  a  material  difference  be- 
tween that  case  and  this  is  to  be  found  in  the  fact  that  the  pledged 
property  here  was  stored  in  a  bonded  warehouse  established  and  main- 
tained under  the  laws  of  the  United  States.  It  is  true  that  the  whisky 
did  not  cease  to  belong  to  the  company,  simply  because  it  was  stored 
in  the  warehouse.  It  was  the  product  of  the  bankrupt's  skill,  labor, 
and  capital,  and  in  no  sense  belonged  to  the  government.  The  stringent 
regulations  of  the  federal  law  concerning  the  custody  of  distilled 
spirits  are  intended  to  protect  the  government's  right  to  the  tax.  They 
have  no  other  ultimate  purpose ;  but  I  think  it  cannot  be  denied  that 
these  reflations  interfere  so  seriously  with  the  owner's  right  to  deal 
freely  with  the  spirits  that  property  in  such  a  situation  should  not  be 
treated  as  grain  and  flour,  for  example,  are  treated  in  the  warehouse 
of  a  milling  company.  In  the  case  of  a  milling  company,  nothing  ex- 
cept the  convenience  or  the  desire  of  the  parties  prevents  the  compary 
ffom  delivering  possession  of  the  grain  or  flour  to  the  pledgee;  and 
therefore,  if  they  choose  to  make  a  contract  of  pledge  without  actual 
or  constructive  delivery  of  the  property,  they  must  abide  the  conse- 
quences. But  delivery  of  spirits  in  a  bonded  warehouse  cannot  be 
offered  by  a  pledgor  nor  accepted  by  the  pledgee.  The  spirits  must 
remain  where  they  are  until  the  tax  is  paid  and  the  government  form- 
ally permits  the  removal.  The  peculiar  situation  in  which  the  federal 
law  has  placed  this  kind  of  property  will  appear  more  fully  in  a  mo- 
ment; but  I  may  anticipate  the  reference  to  the  statutes  in  order  to 
say  at  once  that  in  my  opinion  the  rule  now  applicable  is  not  the  gen- 
*eral  rule  that  is  so  fully  discussed  in  Re  Millbourne  Mills  Co.  (C.  C. 
A.)  172  Fed.  177,  but  the  well-known  exception  that  seems  to  have 
been  announced  for  the  first  time  in  Pennsylvania  in  Linton  v.  Butz, 
7  Pa.  89,  47  Am.  Dec.  501.  In  that  case  a  machine  was  sold  while  it 
was  in  the  hands  of  a  third  person  as  bailee,  and  the  vendee  did  not 
disturb  the  possession.  It  was  afterwards  levied  on  and  sold  as  the 
property  of  the  vendor ;  but  the  vendee  recovered  its  value  in  an  ac- 
tion of  trespass  against  the  execution  creditor,  the  court  saying : 

"  •  ♦  ♦  (To)  constitute  a  valid  assignment  of  personal  property  against 
an  execution,  there  must  be  a  delivery  accompanied  and  followed  by  a  con- 
tinuing possession  in  the  assignee.  And  where  the  possession  does  not  follow 
as  well  as  accompany  a  transfer,  It  Is  a  fraud  in  law,  without  regard  to  the. 
intent  of  the  parties.  It  is  not  sufllcient  that  the  assignor  gives  to  the  assignee 
a  delivery  which  may  be  symbolical  or  constructive,  or  a  temporary  delivery, 
and  then  takes  the  articles  back  into  his  own  possession,  and  keeps  and  uses 
them  as  before.  The  case  in  hand  differs  in  two  particulars  from  the  cases 
cited.  Here,  at  the  sale,  the  articles  sold  was  not  in  the  possession  of  the  ven- 
dor, but  in  the  hands  of  another,  as  bailee;  and  the  vendor  did  not  take  it 
again  into  his  own  possession.  Hence  the  property  being  in  the  hands  of  the 
bailee,  the  only  possession  was  given  of  which  it  was  susceptible.  This  is  all 
that  is  required.  Thus  nothing  is  more  common  than  a  transfer  by  a  principal 
of  goods  in  the  hands  of  a  factor,  and  no  one  doubts  it  is  a  valid  transfer,  sub- 
ject only  to  any  lien  which  the  factor  may  possess.    So  a  transfer  of  goods  at 
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sea,  which  are  in  the  possession  of  the  master  of  a  ship,  is  deemed  a  valid 
transfer,  and  if  he  refuse  to  deliver  them,  npon  due  demand  and  refusal,  the 
vendee  may  maintain  suit  against  him  for  the  recovery  of  them  or  their  value. 
In  a  case  of  bailment  the  property  passes  when  the  sale  is  completed,  and  no 
formal  delivery  is  necessary." 

Other  decisions  recognizing  Linton  v.  Butz  are  Worman  v.  Kramer, 
73  Pa.  385,  Woods  v.  Hull,  *81  Pa.  (32  Smith)  453,  Stephens  v. 
Gifford,  137  Pa.  232,  20  Atl.  542,  21  Am.  St.  Rep.  868,  and  Caulfield 
V.  Van  Brunt,  173  Pa.- 433,  34  Atl.  230.  It  is  true  that  the  government 
was  not  a  formal  and  technical  bailee  of  the  whisky,  but  its  possession 
and  control  were  of  such  a  character  as  not  to  be  distinguishable  in 
effect  from  possession  and  control  under  a  bailment.  Whisky  in  a 
bonded  warehouse  is  in  a  peculiar  situation.  Usually,  the  title  is  in 
the  distiller,  and  it  is  also  true  that  for  certain  purposes  he  may  be  said 
to  have  some  degree  of  possession,  custody,  or  control.  At  all  events, 
he  comes  within  the  terms  of  a  statute  which  subjects  spirits  to  for- 
feiture if  they  be  found  in  "the  possession  or  custody  or  within  the 
control  of  any  person  or  persons  for  the  purpose  of  being  sold  or  re- 
moved by  such  person  or  persons  in  fraud  of  the  internal  revenue  laws, 
or  with  design  to  avoid  the  payment  of  such  taxes."  United  States  v. 
36  Barrels  of  High  Wines,  Fed.  Cas.  No.  16,468,  7  Blatchf.  459.  But 
the  subject  must  now  be  approached  from  a  different  point  of  view. 
How  are  the  general  creditors  of  a  distiller  affected  by  the  situation 
and  surroundings  of  spirits  belonging  to  him  and  stored  in  his  bonded 
warehouse?  Does  the  distiller  appear  to  be  the  owner?  Has  he  such 
apparent  possession  as  indicates  the  power  to  dispose  of  the  property 
freely  ?  Does  he  obtain  a  false  credit  by  seeming  to  have  the  sole  right 
to  sell  or  pledge  ?  As  creditors  are  bound  to  take  notice  of  the  federal 
statutes  governing  a  bonded  warehouse,  let  us  Idok  at  the  provisions 
that  are  now  relevant. 

A  distiller  is  required  to  provide  at  his  own  expense  a  warehouse  in 
which  nothing  but  spirits  may  be  stored.  The  warehouse  must  have 
no  doors  or  windows  leading  into  the  distillery  or  into  any  other  room 
or  building,  and  must  be  under  the  direction  and  control  of  the  col- 
lector of  the  district,  and  in  immediate  charge  of  a  storekeeper  who  is 
assigned  to  this  duty  by  the  Commissioner  of  Internal  Revenue.  In 
this  warehouse  the  spirits  may  remain  for  eight  years,  but  they  may  be 
withdrawn  at  any  time  during  that  period.  2  U.  S.  Comp.  St.  1901, 
p.  2122.  If  the  commissioner  thinks  the  warehouse  unsafe  or  unfit  for 
use,  he  may  require  the  distiller  to  provide  another  and  to  remove  the 
spirits  at  his  own  expense.  Id.  2123,  The  warehouse  is  theoretically 
in  the  joint  custody  of  the  storekeeper  and  the  proprietor,  but  in  fact 
the  control  of  the  storekeeper  is  complete  and  practically  exclusive. 
The  lock  is  put  on  by  the  government,  and  the  key  is  in  the  storekeep- 
er's possession.  The  warehouse  must  not  be  unlocked  or  opened  or 
remain  open  except  in  the  presence  of  the  storekeeper  or  his  lawfully 
designated  representative,  and  no  articles  may  be  received  or  taken  out 
except  by  the  collector's  order  addressed  to  the  storekeeper.  Id.  2124. 
Any  revenue  officer  at  any  hour  of  the  day  or  night  may  enter  the 
building  to  examine,  gauge,  measure,  and  take  account  of  the  spirits. 
Heavy  penalties  are  denounced  if  his  attempt  to  enter  is  obstructed  by 
176F.— «9 
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the  distiller.  Id.  2125.  Immediately  upon  distillation,  the  spirits  must 
be  placed  in  the  warehouse.  Careful  regulations  provide  what  kind  of 
packages  may  be  used,  and  regulate  their  brands  and  stamps.  Id.  2130, 
2132.  A  formal  entry  that  the  spirits  have  been  deposited  in  the  ware- 
house must  be  made  with  the  collector,  the  storekeeper,  and  the  com- 
missioner, and  a  bond  for  the  payment  of  the  tax  must  accompany  the 
entry.  Id.  2133.  Immediately  after  the  tax  has  been  paid,  the  spirits 
must  be  removed  under  penalty  of  forfeiture.  Id.  2132. '  This  removal  is 
carefully  guarded,  and  can  only  take  place  on  the  collector's  order. 
Id.  2135,  2136.  There  are  heavy  penalties  for  removing  spirits  from 
the  warehouse  except  as  provided  by  law,  and  these  penalties  may  be 
inflicted  although  no  intent  to  defraud  may  exist.    Id.  2136. 

There  are  other  provisions  applicable  to  a  distiller*s  warehouse,  but 
these  will  suffice,  I  think,  to  show  that  in  no  proper  sense  can  a  distiller 
be  said  to  "make  a  warehouse  of  himself  as  to  his  own  goods" — to 
use  the  language  of  the  Millboume  Mills  Case.  He  has  no  choice  in 
the  matter ;  he  must  provide  the  place  of  storage,  must  surrender  con- 
trol to  the  government's  officers,  and  must  forego  the  right  even  to 
enter  his  own  building  except  by  permission  and  in  the  presence  of  the 
storekeeper.  Moreover,  he  may  not  keep  the  spirits  in  the  warehouse 
as  long  as  he  pleases.  He  must  give  bond  for  the  payment  of  the  tax ; 
but  even  after  the  tax  is  paid  he  does  not  thereby  regain  control  over 
the  spirits,  so  that  he  may  keep  them  where  they  are,  for  as  soon  as 
the  tax  is  paid,  whether  by  the  distiller  himself  or  by  the  purchaser,- 
they  must  be  removed  from  the  warehouse  or  be  subject  to  forfeiture. 
To  treat  property  stored  under  these  restrictions  as  if  it  were  freely 
at  the  disposal  of  the  owner  is,  I  think,  out  of  the  question.  If  the 
owner  of  flour  or  grain  chooses  to  sell  or  pledge  it,  no  external  power 
prevents  him  from  making  delivery ;  and  if  delivery,  either  actual  or 
constructive,  is  not  made,  the  public  may  well  conclude  that  the  owner- 
ship still  accompanies  the  possession.  But  heiAe  is  a  species  of  property 
over  which  the  legal  owner  has  almost  no  control.  As  soon  as  he 
makes  it,  he  must  put  it  into  a  warehouse  in  the  charge  of  a  govern- 
ment officer.  After  that  time  he  cannot  even  see  it  except  by  permis- 
sion, and  apparently  he  cannot  mark  the  packages  except  as  the  law 
prescribes.  He  is  liable  for  the  tax  upon  it ;  but  he  cannot  gb  on  stor- 
ing it  after  he  pays  the  tax,  but  must  remove  it  without  delay.  The 
public,  therefore,  who  only  see  the  outside  of  a  bonded  warehouse,  but 
are  nevertheless  chargeable  with  knowledge  of  the  federal  statutes, 
cannot  be  misled  by  the  continued  presence  of  the  spirits.  The  govern- 
ment's complete  control  is  well  known,  and  the  fact  that  the  spirits  re- 
main in  the  warehouse  is  equally  consistent  with  the  distiller's  title  as 
owner,  or  with  the  title  of  a  buyer  or  pledgee.  Neither  buyer  nor 
pledgee  can  take  delivery  without  paying  the  tax,  and  neither  is  bound 
to  make  payment  until  actual  remoyal  is  desired.  At  no  time  can  it 
be  said  that  the  spirits  are  in  the  exclusive  possession  of  the  banknipt. 
Every  step  even  of  the  manufacturing  process  is  carefull)r  supervised 
by  the  government,  and  the  bankrupt  is  never  able  to  deliver  posses- 
sion of  the  product  to  a  third  person  without  violating  the  law.  Id. 
2120,  2121. 
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To  the  public,  therefore,  including  its  general  creditors,  a  distilling 
company  is  never  able  to  assume  such  appearance  of  prosperity  as  the 
possession  of  personal  property  ordinarily  gives.  Indeed,  the  public 
are  excluded  from  the  warehouse,  and  the  quantity  of  spirits  that  are 
stored  therein  can  only  be  a  matter  of  conjecture.  But  even  if  the 
quantity  should  be  actually  known  there  would  be  little  advantage  in 
such  knowledge,  for  the  government's  hand  is  upon  it  all,  whether  the  ^ 
packages  are  many  or  few.  It  is  so  completely  in  the  government's  i 
actual  control  and  possession  that  it  cannot  be  levied  upon  by  judicial 
process  in  the  hands  of  a  sheriff.  This  was  decided  in  McCuUough  v. 
Large  (C.  C.)  20  Fed.  309,  by  Mr.  Justice  Bradley  and  Judge  Ache- 
son,  who  held  that  whisky  deposited  in  a  bonded  warehouse  of  the 
United  States,  and  held  therein  for  internal  revenue  taxes  due  the 
government,  is  virtually  in  the  possession  of  the  United  States,  and 
that  a  sheriff  has  no  right  to  enter  the  warehouse  and  levy  upon  the 
whisky  as  the  property  of  the  defendant,  even  though  the  sheriff  may 
offer  to  pay  the  tax. 

But  how  then  is  this  property  to  be  dealt  in?  Is  the  owner  to  be  de- 
barred from  deriving  any  benefit  from  it  unless  he  can  find  a  buyer  or 
creditor  who  is.  ready  to  take  immediate  possession?  It  is  well  known 
that  spirits  would  lose  much  of  their  value,  if  they  could  only  be  sold 
under  such  a  restriction,  and  it  is  therefore  not  surprising  to  find  that 
the  natural  expedient  has  been  adopted  of  substituting  warehouse  cer- 
tificates or  storage  receipts  in  place  of  the  whisky  itself.  As  the  gov- 
ernment is  in  effect  a  bailee,  the  situation  is  practically  the  same  as  in 
the  case  of  ordinary  articles  deposited  in  a  storage  warehouse  of  the 
usual  character.  In  such  event  the  storage  receipts  may  be  freely  sold 
or  pledged,  and  there  seems  to  be  no  good  reaso;^  why  similar  receipts 
for  bonded  spirits  should  not  have  the  same  position  in  the  markets 
of  the  country.  In  fact,  they  do  have  this  position  now,  unless  the 
courts  shall  refuse  to  recognize  it;  for  it  is  the  unbroken  custom  of 
the  trade — the  evidence  leaves  no  doubt  upon  this  point — to  treat  stor- 
age receipts  for  spirits  as  completely  equivalent  to  the  spirits  them- 
selves, and  to  sell  or  pledge  them  freely  and  without  question. 

In  the  present  case  there  are  many  claimants  against  the  spirits  in 
the  bankrupt's  warehouse ;  some  putting  the  claim  upon  a  pledge,  most 
of  them  upon  a  sale,  and  the  transactions  extending  over  the  period 
from  March,  1903,.  to  the  end  of  1907.  They  would  be  greatly  aston- 
ished, I  think,  to  be  advised  that  transactions  three  or  four  years  old, 
carried  out  according  to  a  well-known  and  universally  established  cus- 
tom, wei^  voidable  at  the  option  of  the  trustee  in  bankruptcy  because 
the  property  sold  or  pledged  had  not  been  physically  delivered  when 
the  sale  or  pledge  took  place.  And  the  soundness  of  the  reason  sup- 
porting such  a  result  would  be  more  difficult  to  appreciate,  if  such 
claimants  were  also  told  that  their  receipts  were  not  valid  because  the 
spirits  had  been  placed  in  the  distiller's  own  warehouse,  but  would  have 
been  valid  if  the  spirits  had  been  placed  in  a  genei'al  bonded  ware- 
house, although  in  all  other  respects  there  would  have  been  no  differ- 
ence between  the  two  places  of  deposit.  General  warehouses  not  con- 
nected with  a  distillery  may  be  established  and  spirits  may  be  stored 


Digitized  by  VjOOQIC 


613  176  FBDBBAL  EBPOBTBB. 

therein,  t  U.  S.  Comp.  St.  1901,  p.  2143  et  seq.  The  regulations  and 
restrictions  of  the  internal  revenue  laws  apply  to  these  places  of  storage 
just  as  they  apply  to  a  distiller's  own  warehouse ;  but  in  the  case  of  a 
general  bonded  warehouse  there  can  be  no  doubt  that  the  proprietor 
is  a  bailee,  and  that  physical  delivery  of  property  in  his  warehouse  is 
not  necessary  in  order  to  validate  a  sale  or  a  pledge.  It  would  be 
difficult,  I  think,  to  justify  the  conclusion  that  delivery  of  storage  re- 
ceipts would  deliver  the  spirits  in  the  one  case,  but  would  not  deliver 
them  in  the  other,  since  the  conditions  are  essentially  the  same  in  both, 
and  giYt  equally  effective,  or  ineflfective,  notice  to  the  public. 

It  is,  of  course,  true  that  unless  a  buyer  or  pledgee  of  storage  re- 
ceipts takes  certain  precautions — for  example,  gives  notice  to  the  gov- 
ernment officials,  assuming  such  notice  to  be  sufficient — be  may  be  de- 
frauded by  a  second  sale  or  a  second  pledge  of  the  same  property. 
This  happened  in  Miller  v.  Browarsky,  130  Pa.  372,  18  Atl.  643.  But 
the  possibility  of  such  a  fraud  has  no  bearing  upon  the  question  now 
under  consideration.  There  is  no  dispute  at  present  between  two  per- 
sons, both  of  whom  are  innocent  purchasers  or  pledgees ;  the  question 
now  being  this :  Whether  any  innocent  purchaser  or  pledgee^  of  a 
bonded  warehouse  receipt  can  get  a  good  title  to  the  whisky  without 
taking  actual  possession. 

The  decision  of  the  referee  is  therefore  reversed,  and  he  is  directed 
to  make  an  appropriate  order  under  which  the  bank  may  be  put  into 
possession  of  the  whisky  in  dispute. 


TOUNG  et  al.  v.  UNITED  STATES. 

(Circuit  Court,  W.  D.  Oklahoma.    January  10,  1910.) 

No.  243. 

(Syllabus  hy  the  Court.) 

1.  Indians   d  27*)— Indian    Aixothkntb— Jubisdiction   ot   Tebbitobias 

OOUBTS. 

The  district  courts  of  the  territory  of  Oklahoma  had  Jurisdietion  of 
■nits  brought  therein  by  persons  of  Indian  blood  or  descent  to  estabUsh 
their  rights  to  allotments,  pursuant  to  Act  Cong.  Aug.  15,  1884^  c.  290»  28 
Stat  305,  and  Act  Cong.  Feb.  a  1901,  c.  217,  81  Stat.  760. 

[Ed.  Note.— For  other  cases,  see  Indians,  Dec.  Dig.  |  27.*] 

2.  Action  (S  42*)— Sefabate  Allotments— Action  to  Establish— Pbooedubi 

—-Territorial  Code. 

Where  several  claimants  of  allotments  sued  Jointly  to  establish  their 
rights  to  separate  allotments  in  a  district  court  of  the  territory  of  Okla- 
homa, a  demurrer  to  their  petition  was  properly  sustained  by  said  district 
court,  where  one  of  the  grounds  of  the  demurrer  was  a  misjoinder  of 
causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec.  Dig.  i  42.*] 
S»  CouBTs  (f  431*)— Pbocedube— In  Cibcuit  Ooubt  Araa  Admission  or  Stats. 

Where  an  appeal  was  taken  from  a  Judgment  of  dismissal  in  such  case 
to  the  Supreme  Court  of  the  territory,  and  'the  appeal,  being  undetermined 
on  the  admission  of  the  state,  was  thereafter  transferred  to  a  federal  Cir- 
cuit Court,  which  by  the  enabling  act  (Act  June  14,  1006^  (  16,  c.  3335,  84 
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Stat  276v  amended  by  Act  March  4. 1907,  c  2W1,  34  Stat  1286)  was  vested 
with  the  powers  of  snch  Supreme  Court,  the  judgment  should  be  affirmed 
by  the  Circuit  Court,  If  It  should  have  been  affirmed  by  the  Supreme 
Court,  under  the  territorial  Code  of  Procedure. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  {  431.*] 
4.  OouBTs  (8  431*)— Pbocbdttbb  in  Fedebai.  Court— Dismissai/— Judgment. 

Where  In  such  a  case  the  federal  Circuit  Court  affirms  a  Judgment  of  the 
territorial  district  court,  and  the  orighial  petition  is  multifarious,  as  tested 
by  the  rules  of  equity  pleading  which  obtain  in  the  federal  courts,  the 
Judgment  of  dismissal  should  be  without  prejudice  to  the  prosecution  of 
future  separate  ^ults  by  the  parties  plaintiff  In  the  case. 

[Ed.  Note. — Wot  other  cases,  see  Courts,  Dec  Dig.  i  431.*] 

Appeal  from  the  District  Court  of  Canadian  County,  Territory  of 
Oklahoma. 

Action  by  Rebecca  Young  and  others  against  the  United  States. 
Judgment  for  defendant,  and  plaintiffs  bring  error.    Affirmed. 

Blake,  Blake  &  Low  and  F.  E.  Riddle,  for  plaintiffs  in  error. 

John  Embry,  U.  S.  Atty.,  and  John  W.  Scothom,  Asst.  U.  S.  Atty. 

COTTERAL,  District  Judge.  This  case  was  commenced  in  the  dis- 
trict court  of  Canadian  county,  in  the  territory  of  Oklahoma,  by  several 
plaintiffs,  who  by  their  joint  petition  against  the  United  States  as  sole 
defendant  sought  to  establish  their  alleged  rights  as  Caddo  Indians  to 
allotments  of  land  in  the  reservation  of  the  Wichita  and  affiliated 
bands  of  Indians,  in  the  territory,  as  provided  by  the  treaty  with  them, 
which  was  ratified  by  Act  Cong.  March  2,  1895,  c.  188,  28  Stat.  895. 
The  plaintiffs  brought  the  suit  jointly,  some  of  them  for  themselves 
and  tiieir  children  and  others  for  themselves  alone,  as  follows:  Re- 
becca Young,  for  herself  and  two  minor  children;  Matilda  Fullbright, 
daughter  of  Rebecca  Young,  for  herself  and  six  minor  children ;  Joe 
Stevenson,  son  of  Rebecca  Young,  for  himself  and  four  minor  chil- 
dren; Mary  Chambers,  daughter  of  Rebecca  Young,  for  herself  and 
minor  son;  Rosa  Figures,  daughter  of  Rebecca  Young,  for  herself 
and  two  minor  children;  Mandie  Harmon,  daughter  of  Rebecca 
Young,  for  herself  and  four  minor  children ;  George,  Robert,  and  Ed- 
ward Stevenson,  sons  of  Rebecca  Young,  for  themselves.  It  is  alleged 
that  Rebecca  Young  was  bom  in  the  Caddo  Tribe  in  Louisiana,  and 
is  a  half  blood  Caddo  Indian,  and  that  each  of  her  said  children  is  a 
quarter  blood,  and  each  of  their  children  a  one-eighth  blood  Caddo 
Indian.  It  is  also  .alleged  that  selections  of  land  were  made  by  or  for 
each  of  these  claimants,  adults  and  minors,  as  and  for  their  allotments, 
descriptions  of  the  several  tracts,  according  to  government  survey, 
being^  set  out ;  and  the  relief  demanded  is  that  each  of  them  be  declared 
entitled  to  the  allotment  thus  selected  and  described. 

The  record  shows  that  the  probate  judge  of  Canadian  county,  in  the 
absence  of  the  district  judge,  enjoined  the  register  and  receiver  of  the 
United  States  Land  Office  at  EI  Reno  from  receiving  homestead  ap- 
plications for  these  lands,  and  that  this  order  was  later  modified  by  the 
district  court  so  that  these  land  officers  were  enjoined  from  permitting 
filings  for  the  lands  "unless  the  party  making  such  filing  be  advised 
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of  the  pendency  of  the  action  and  a  receipt  given  to  the  entryman,  re- 
citing that  said  filing  is  made  subject  to  the  rights  of' the  plaintiff 
herein,  as  the  same  may  be  determined  by  the  court  or  on  appeal."  A 
demurrer  to  the  petition  was  filed  and  sustained.  Afterward,  upon 
leave  given,  an  amended  petition  was  filed,  to  which  also  a  demurrer 
was  interposed  and  sustained.  The  record,  however,  fails  to  show 
upon  what  ground  or  grounds  of  this  demurrer  the  ruling  was  made. 
The  plaintiffs  again  asked  leave  to  amend  their  petition,  but  the  appli- 
cation was  refused.  Thereupon  the  action  was  dismissed,  with  costs, 
and  the  injunction  dissolved.  From  the  judgment  thus  rendered  the 
plaintiffs  perfected  an  appeal  to  the  Supreme  Court  of  the  territory. 
The  appeal,  being  there  undetermined  on  the  admission  of  the  state, 
was  transferred  to  this  court,  pursuant  to  section  16  of  the  statehood 
enabling  act,  approved  June  14,  1906  (chapter  3335,  34  Stat.  276),  and 
amended  by  Act  March  4,  1907,  c.  2911,  34  Stat.  1286.  By  the  terms 
of  that  section  this  court  is  invested  with  the  powers  of  the  territorial 
Supreme  Court.  Three  of  the  grounds  set  forth  in  the  latter  demurrer 
appear  to  be  relied  upon  by  the  defense  and  have  been  argued  on  this 
appeal,  as  follows:  (1)  Want  of  jurisdiction  of  the  court  over  the 
subject-matter  of  the  action;  (2)  misjoinder  of  causes  of  action;  (3) 
failure  to  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  objection  made  to  the  jurisdiction  of  the  territorial  district 
court  will  be  first  considered.  The  suit  was  brought  by  the  plaintiffs 
upon  the  authority  of  Act  Cong.  Aug.  15,  1894,  c.  290,  28  Stat.  305, 
and  Amendment  Feb.  6,  1901,  c.  217,  31  Stat.  760,  which  authorize 
suits  in  the  Circuit  Courts  of  the  United  States  to  determine  the  rights 
of  allotment  claimants  of  Indian  blood  or  descent  before  the  govern- 
ment has  parted  with  the  title  to  the  lands  claimed.  The  defense  in- 
sists that  the  jurisdiction  conferred  by  this  legislation  was  not  given 
to  the  territorial  courts  for  the  reason  that  they  were  limited  by  the 
organic  act  of  the  territory  of  May  2,  1890,  to  the  jurisdiction  then 
existing  in  the  federal  courts.  The  organic  act  (section  9)  provides 
that  the  Supreme  and  district  courts  of  the  territory  "shall  possess 
chancery  as  well  as  common-law  jurisdiction,  and  authority  for  redress 
of  all  wrongs  committed  against  the  Constitution  or  laws  of  the  United 
States  or  of  the  territory  affecting  persons  or  property/*  and,  further, 
that: 

"Bach  of  said  district  courts  shaU  have  and  exercise,  exclusive  of  any  court 
heretofore  established,  the  same  Jurisdiction  in  all  cases  arising  under  the  Con- 
stitution and  laws  of  the  United  States  as  is  vested  in  the  Circuit  and  District 
Courts  of  the  United  States." 

The  general  chancery  and  common-law  jurisdiction  thus  referred  to 
does  not  affect  the  question  for  the  reason  that  no  court,  state  or  fed- 
eral, ever  had  any  jurisdiction  to  investigate  or  determine  these  cases 
of  contested  allotments,  in  the  absence  of  the  special  legislation  con- 
tained in  the  act  of  1894,  and  the  amendment  thereto.  Hy-yu-tu-mil- 
kin  V.  Smith,  194  U.  S.  413,  24  Sup.  Ct.  676,  48  L.  Ed.  1039 ;  McKay 
V.  Kalyton,  204  U.  S.  458,  27  Sup.  Ct.  346,  51  L.  Ed.  566 ;  Sloan  v.  U. 
S.  (C.  C.)  118  Fed.  283.  Hence  the  real  inquiry  is  whether  the  other 
provision  of  the  organic  act  above  quoted  vested  in  the  territorial 
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courts  the  jurisdiction  thereafter  given  to  the  federal  Circuit  Courts 
in  these  allotment  cases. 

In  the  view  of  this  court,  the  argument  that  Congress  intended  to 
limit  the  federal  jurisdiction  of  the  territorial  courts  to  its  scope  as 
it  existed  on  May  2,  1890,  when  the  organic  act  was  adopted,  cannot 
be  accepted.  It  overlooks  the  general  principle  that  statutes  should 
be  so  interpreted  and  construed  as  to  give  effect  to  the  intention  of  the 
lawmaking  power.  It  seems  quite  plain  that  it  was  the  purpose  of  Con- 
gress to  give  to  the  inhabitants  of  the  territory  the  same  right  of  liti- 
gation as  might  be  accorded  from  time  to  time  to  litigants  in  the  fed- 
eral courts  in  the  states.  There  was  every  reason  why  this  should  be 
done,  and  particularly  in  favor  of  persons  of  Indian  blood  or  descent, 
who  were  well  known  to  be  so  numerous  in  the  territory  and  who  were 
naturally  and  necessarily  bound  to  remain  therein.  The  language  used 
in  the  organic  act  does  not  exclude  this  reasonable  interpretation  which 
it  ought  to  receive  under  the  conditions  existing  and  to  continue  in  the 
territory.  It  is  to  be  noted  that  the  reference  to  "cases"  is  to  those 
"arising,"  meaning,  of  course,  those  to  arise  in  the  future.  And  the 
expression  "as  is  vested  in  the  Circuit  and  District  Courts"  likewise 
means  at  the  time  when  they  might  arise  in  the  future.  The  present 
tense  employed  in  defining  the  jurisdiction  plainLy  refers  to  future  con- 
ditions and  the  jurisdiction  then  to  exist  whether  at  such  time  it  should 
be  enlarged  or  diminished  by  Congress.  The  territorial  district  court 
therefore  had  jurisdiction  of  the  suit. 

The  ground  of  demurrer  based  on  a  misjoinder  of  causes  of  action 
necessitates  a  consideration  ^of  the  procedure  applicable  to  the  case. 
This  court  in  determining  this  appeal,  as  already  stated,  is  vested  with 
the  powers  of  the  territorial  Supreme  Court,  which,  in  a  case  involvinpf 
procedure,  was  governed  by  the  Civil  Code  of  Procedure  of  the  terri- 
tory. It  was  long  ago  settled  that  the  territorial  courts  are  not  federal 
courts,  and  that  the  procedure  obtaining  in  them  is  that  prescribed  by 
the  territorial  Legislature.  Clinton  v.  Englebrecht,  13  Wall.  434,  20 
L.  Ed.  659;  Hombuckle  v.  Toombs,  18  Wall.  648,  21  L.  Ed.  966; 
Good  V.  Martin,  95  U.  S.  90,  24  L.  Ed.  341 ;  Reynolds  v.  U.  S.,  98  U. 
S.  145,  25  L.  Ed.  244;  Thiede  v.  U.  S.,  159  U.  S.  510,  16  Sup.  Ct.  62. 
40  L.  Ed.  237 ;  Welty  v.  U.  S.,  14  Okl.  7,  76  Pac.  121.  In  the  Code  of 
the  territory  the  following  provisions  are  found : 

"All  persons  having  an  interest  In  the  subject  of  the  action,  and  in  obtaining 
the  relief  demanded,  may  be  Joined  as  plaintifTs,  except  as  otherwise  provided 
In  this  article."    Vinson's  St  1903,  S  4233 ;  Snyder's  Comp.  Laws  1909,  S  5567. 

"Of  the  parties  to  the  action  those  who  are  united  in  interest  must  be  Joined 
as  plaintiffs  or  defendants,"  etc.  Wilson's  St  1903,  {  4235 ;  Snyder's  Comp. 
Laws  1909,  {  G569. 

These  sections  have  been  frequently  construed  by  the  Supreme  Court 
of  the  territory  of  Oklahoma  and  of  the  state  of  ICansas,  whence  they 
were  taken.  According  to  the  holdings  of  both  courts,  the  petition  of 
the  plaintiffs  in  this  suit,  tested  by  the  foregoing  limitations,  includes 
causes  of  action  which  are  improperly  joined.  It  is  true  that  one  aver- 
ment common  to  all  of  the  plaintiffs  is  that  pertaining  to  the  Indian 
blood  of  Rebecca  Young,  but  they  have  no  unity  of  interest  in  the  lands 
involved,  and  the  demand  for  relief  is  separate  and  distinct  on  the  part 
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of  each  plaintiff  as  to  a  particular  tract  claimed.  The  joinder  of  such 
claims  was  clearly  not  permissible  under  the  territorial  Code.  Jeffers 
V.  Forbes,  28  Kan.  174;  Hurd  v.  Simpson,  47  Kan.  372,  27  Pac. 
961 ;  Weber  v.  Dillon,  7  Okl.  669,  54  Pac.  894.  In  the  case  of  Jeffers 
V.  Forbes,  supra,  the  following  is  quoted  from  Tate  v.  Railroad  Co.,  10 
Ind.  174,  71  Am.  Dec.  309  : 

"Two  or  more  persons,  having  separate  causes  of  action  against  the  same 
defendant,  though  arising  out  of  the  same  transaction,  cannot  unite ;  nor  can 
several  plaintiffs  in  one  complaint  demand  several  distinct  matters  of  relief; 
nor  can  they  enforce  joint  and  separate  demands  against  the  same  defendants." 

Another  provilsion  of  the  territorial  Code  is  contained  in  section 
4296,  Wilson's  St  1903,  and  Snyder's  Comp.  Laws  1909,  §  5632,  and 
is  as  follows : 

"When  a  demurrer  is  sustained  on  the  ground  of  misjoinder  of  several  causes 
of  action,  the  court,  on  motion  of  the  plaintiff,  shall  allow  him,  with  or  with- 
out costs,  in  its  discretion,  to  file  several  petitions,  each  including  such  of  said 
causes  of  action  as  might  have  be^i  joined,  and  an  action  shall  be  docketed  for 
each  of  said  petitions,  and  the  same  shall  he  proceeded  in  without  further  serv- 
ice." 

It  has  been  the  practice  under  this  statute  on  appeal,  where  a  mis- 
joinder of  causes  of  action  appeared  in  the  pleading,  to  remand  the 
case  with  directions  to  permit  the  plaintiffs  to  file  separate  petitions 
and  proceed  thereon.  See  cases  last  cited.  However,  the  territorial 
courts  have  ceased  to  exist,  and,  in  view  of  that  fact,  the  question  is 
presented  as  to  the  proper  disposition  of  the  case  by  this  court.  The 
enabling  act  provides : 

''Caees  transferred  from  appellate  courts  shaU  go  to  the  Circuit  Courts  of  the 
United  States  in  such  state,  which  courts,  for  the  purpose  of  hearing  such 
cases,  are  herei)y  vested  with  all  the  powers  of  such  territorial  appellate 
courts.  If  the  Circuit  Court  shall  affirm  the  judgment,  it  shall,  If  the  case 
be  one  then  orl;^inally  cognizable  in  the  district  court,  remand  it  to  that  court 
for  carrying  into  effect  the  judgment  of  the  trial  court ;  but  if  the  case  be  one 
then  originally  cognizable  in  the  Circuit  Court,  it  shaU  carry  into  effect  the 
judgment  of  the  trial  court  If  the  Circuit  Court  shall  reverse  the  judgment, 
it  shall,  if  the  case  be  one  then  originally  cognizable  In  the  district  court, 
remand  the  case  to  that  court  for  a  new  trial ;  but  if  the  case  be  one  then  orig- 
inally cognizable  in  the  Circuit  Court,  it  shall  set  the  case  down  for  a  new 
trial  therein." 

The  judgment  of  the  territorial  district  court  must  be  affirmed. 
In  such  a  case  this  court  is  authorized  to  "carry  into  effect  the  judg- 
ment of  the  trial  court."  That  judgment  dismissed  the  case,  with 
costs  against  the  plaintiffs.  But  this  court  is  also  vested  with  the 
powers  of  the  territorial  Supreme  Court,  which,  as  stated,  inchided 
the  authority  to  permit  a  further  prosecution  of  these  suits  agreeably 
to  the  procedure  applicable  thereto.  However,  the  same  could  be 
carried  oci  only  in  this  court,  in  the  exercise  of  its  equity  jurisdiction, 
because  suits  to  establish  allotments  are  equitable  in  character,  .and 
since  the  admission  of  the  state  the  federal  Circuit  Courts  alone 
therein  can  take  cognizance  of  them.  Reading  the  provisions  of  the 
enabling  act  together,  it  would  seem  that,  in  the  interest  of  justice,  this 
court  might  retain  the  case,  if,  embracing  the  various  causes  of  ac- 
tion which  have  been  joined^  it  can  be  proceeded  with  in  this  court. 
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It  IS  to  tic  determined,  then,  whether  the  petition  now  before  Ihe  court 
is  multifarious,  under  the  rules  which  obtain  in  equity,  in  a  Circuit 
Court  of  the  United  States. 

It  may  be  premised  that  there  is  not  any  positive  or  universal  rule 
as  to  what  constitutes  multifariousness,  and  that  it  must  often  be  de- 
termined by  the  nature  of  the  case  in  which  objection  is  made  on  this 
ground.  Shields  v.  Thomas,  18  How.  253,  16  L.  Ed.  368 ;  Brown  v. 
Guarantee  Trust  Co.,  128  U.  S.  410,  9  Sup.  Ct.  127,  32  L.  Ed.  468; 
Harrison  v.  Perea,  168  U.  S.  319,  18  Sup.  Ct  129,  42  U  Ed.  478. 

In  Stor/s  Equity  Pleading,  §  271,  the  text  reads: 

*'By  mnltifarlonsnefls  In  a  bin  is  meant  the  improperly  Joining  in  one  bill 
distinct  and  Independent  matters*  and  thereby  confounding  them,  as,  for  ex- 
ample, the  uniting,  in  one  bill  of  several  matters,  perfectly  distinct  and  un- 
connected, i^ainst  one  defendant,  or  the  demand  of  several  matters  of  a  dis- 
tinct and  independent  nature  against  several  defendants  in  the  same  bill." 

And  in  section  539  of  the  same  work  it  is  said: 

"AU  that  can  be  done  in  each  particular  case  as  it  arises,  is  to  consider, 
whether  it  comes  nearer  to  the  class  of  decisions  Where  the  objection  is  held 
to  be  fatal,  or  to  the  other  class,  where  it  is  held  not  to  be  t&tal.  And  in  new 
cases,  it  is  to  be  presumed  that  the  court  wUl  be  governed  by  those  analogies, 
which  seem  best  founded  in  general  convenience^  and  wUl  best  promote  the  due 
administration  of  Justice,  without  multiplying  unnecessary  Utigation  on  the 
one  hand,  or  drawing  suitors  into  needless  and  oppressive  expeqses  on  the 
other." 

For  the  plaintiffs  the  principal  contention  is  that  they  have  a  com- 
mon interest,  and  that  a  common  question  is  involved,  to  be  determined 
by  the  same  legal  rule,  and  upon  similar  facts,  wherefore  they  seek 
to  justify  the  course  which  was  adopted  of  uniting  these  various 
cbims  in  one  suit.  Various  authorities  are  cited  which  are  supposed 
to  sustain  their  position.  But  it  is  believed  that  the  holdings  relied 
upon  are  predicated  on  different  facts  to  an  extent  that  they  cannot , 
be  considered  as  decisive  of  the  question  here  involved.  They  cite 
Story's  Eq.  PI.  §  285,  where  it  is  said : 

"Another  exception  to  the  general  doctrine  respecting  multifariousness  and 
misjoinder,  whidi  has  already  been  alluded  to,  is  where  the  parties  (either 
plaintiffs  or  defendants)  have  one  common  interest  toudiing  the  matter  of  the 
bm,  although  they  daim  under  distinct  titles,  and  have  independent  interests. 
The  cases  respecting  rights  of  common,  where  all  the  commoners  may  Join,  or 
one  may  sue  or  be  sued  for  all ;  of  parishioners  to  establish  a  general  modus ; 
or  of  a  parson  to  establish  a  general  right  of  tithes  against  parishioners ;  and 
others  of  a  like  nature,  already  stated  under  another  head,  folly  exemplify  the 
doctrine,  for  in  all  of  th^n  there  is  a  common  interest  centering  in  the  point  in 
issue  in  the  cause." 

The  text  well  illustrates  the  difference  between  cases  in  which  par- 
ties have  been  authorized  to  sue  jointly  and  the  case  at  bar.  Here 
there  is  no  "common  interest  touching  the  matter  of  the  bill,"  each 
of  the  plaintiffs  seeking  distinctive  relief;  in  fact,  a  separate  decree 
as  to  his  right  and  title  to  specific  real  property,  which  is  quite  dis- 
similar to  the  claim  of  commoners,  parishioners,  and  like  persons, 
with  a  common  interest  at  stake.  Referring  to  the  joinder  and  con- 
founding of  distinct  and  independent  matters,  Mr.  Justice  Story  fur* 
ther  says,  in  section  271 : 
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"In  tbe  former  case  the  defendant  would  be  compellable  to  unite  In  his  an- 
swer and  defense  different  matters  wholly  unconnected  with  each  other,  and 
thus  the  proofs  applicable  to  each  would  be  apt  to  be  confounded  with  each 
other,  and  great  delays  would  be  occasioned  by  waiting  for  the  proofs  respect- 
ing one  of  the  matters,  when  the  others  might  be  fully  ripe  for  hearing.  In- 
deed, courts  of  equity  In  cases  of  this  sort  are  anxious  to  preserve  some  anal- 
ogy to  the  comparative  simplicity  of  proceedings  at  the  common  law,  and  thus 
to  prevent  confusion  In  their  own  pleadings,  as  well  as  In  their  own  decrees/' 

And  in  section  533 : 

"The  result  of  the  principles  to  be  extracted  from  the  cases  on  this  subject 
seems  to  be  that,  where  there  Is  a  common  liability  and  a  common  Interest, 
a  common  liability  in  the  defendants  and  a  common  interest  In  the  plaintiffs, 
different  claims  to  property,  at  least  If  the  subjects  are  such  as  may  without 
inconvenience  be  Joined,  may  be  united  in  one  and  the  same  suit" 

In  1  Daniell's  Chancery  PI.  &  Pr.  pp.  344-346,  it  is  said: 

"It  thus  appears  that  a  plaintiff  cannot  Join  In  his  bill,  eveA  against  the 
same  defendant,  matters  of  different  natures,  although  arising  out  of  the  sanie 
transaction.  *  *  *  As  a  bill  by  the  same  plaintiff  against  the  same  defend- 
ant for  different  matters  would  be  considered  multifarious,  so,  a  fortiori,  would 
a  bill  by  several  plaintiffs,  demanding  distinct  matters,  against  the  same  de- 
fendants. Thus,  If  an  estate  is  sold  In  lots  to  different  purchasers,  the  pur- 
chasers cannot  Join  In  exhibiting  one  bill  against  the  vendor  for  a  specific  per- 
formance; for  each  party's  case  would  be  distinct,  and  there  must  be  a  dis- 
tinct bill  upon  each  contract" 

The  foregoing  principles  may  be  properly  applied  to  this  case.  It 
will  not  be  necessary  to  examine  the  various  authorities  cited  in  behalf 
of  the  plaintiffs.  The  facts  there  involved  are  essentially  different. 
In  this  case,  for  various  reasons,  the  bill  is  multifarious,  both  as  to 
subject-matters  and  as  to  parties.  No  one  of  them  is  interested  in 
the  success  of  the  other.  They  sue  jointly  to  establish  their  rights  to 
individual  allotments.  The  burden  is  on  each  of  them  to  show  mem- 
bership in  the  Wichita  or  an  affiliated  band  of  Indians,  and,  fur- 
thermore, a  right  to  a  specific  tract  selected,  agreeably  to  a  treaty  and 
an  act  of  Congress.  A  right  to  an  allotment  is  called  for  and  as  well 
a  right  to  a  tract  claimed.  The  right  of  all  may  have  origin  in  Re- 
becca Young,  but  that  does  not  make  out  the  right  asserted.  Other 
requirements  condition  the  right  to  the  allotment.  Some  of  the  plain- 
tiffs may  succeed  and  others  fail.  The  investigation  of  each  claini  in 
various  ways  must  necessarily  take  a  separate  course  both  as  to  the 
right  to  an  allotment  and  the  land  claimed.  The  practice  of  prose- 
cuting separate  suits  was  adopted  in  Sloan  v.  United  States  (C.  C.) 
118  Fed.  283.  That  course  is  believed  to  be  imperatively  demanded 
of  these  plaintiffs,  no  adequate  grounds  appearing  for  the  joint  inves- 
tigation and  trial  of  the  divergent  issues  which  must  arise  upon  their 
several  demands  for  relief. 

The  conclusion  thus  reached  renders  unnecessary  a  consideration  of 
the  sufficiency  of  the  averments  of  the  petition  to  warrant  a  decree 
in  favor  of  any  of  the  plaintiffs.    The  merits  of  the  claims  of  these . 
parties  may  be  decided  when  and  if  they  are  appropriately  presented 
in  separate  bills,  as  they  are  lawfully  entitled  so  to  do. 

The  judgment  of  the  District  Court  of  Canadian  county,  of  the  ter- 
ritory of  Oklahoma,  dismissing  the  action,  will  be  affirmed,  with  costs 
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on  appeal,  but,  in  order  that  the  plaintiflfs  may  not  be  denied  a  right  to 
prosecute  their  claims,  it  will  be  adjudged  that  the  dismissal  of  the  ac- 
tion be  without  prejudice  to  future  prosecution  of  separate  suits  by 
the  parties  plaintiff  in  this  case. 


BBABDSLBT V.HOWARD  &  BULLOUGH  A^fERIOAN  MACH.  CO., Limited. 

(Circuit  Court,  D.  Rhode  Island.    February  18»  1910.) 

No.  2,882. 

1.  Masteb  and  Sebvant  (§  264*)— IwjTJBiES  TO  Seevawt— Action— Variance. 

In  an  action  for  Injuries  to  a  servant,  where  the  negligence  charged  is 
tfie  failure  to  provide  plaintiff  with  flanges  to  use  In  connection  with  an 
emery  wheel,  evidence  of  the  use  of  coUars  on  each  side  of  the  wheel* of 
about  one-third  of  the  diameter  of  the  wheel  was  not  such  a  variance  as 
to  render  the  evidence  inadmissible. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  8C1-^ 
876;  Dec.  Dig.  ft  264.*] 

2.  WoBDS  AND  Phbases— ••Collar." 

A  "collar,"  in  mechanics,  is  a  ring  or  a  round  flange  upon  or  against 
an  object 
&  Words  and  Phrases— ••Flange." 

A  ••flange"  is  defined  as  a  projecting  flat  rim,  collar,  or  rib  used  to 
strengthen  an  object,  to  guide  it  to  keep  it  in  place,  etc. 

4.  New  Trial  (§  97*) — Grounds—Suepbise— Diligence. 

In  an  action  for  injuries  caused  by  the  breaking  of  an  emery  wheel 
from  failure  to  furnish  plaintiff  with  flanges  to  strengthen  it  surprise 
at  the  trial  at  the  submission  of  the  issue  whether  flanges  furnished  were 
of  sufficient  size,  instead  of  the  issue  raised  by  the  pleadings  whether  any 
flanges  were  furnished,  is  not  ground  for  a  new  trial,  where  no  continu- 
ance was  requested. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  §§  195^198;  Dec. 
Dig.  S  97.*] 

5.  Master  and  Servant  (8  265*) — ^Injuries  to  Servant— Actions— Burden 

OF  Proof. 

In  an  action  for  injuries  caused  by  the  breaking  of  an  emery  wheel, 
the  negligence  alleged  being  the  failure  to  furnish  plaintiff  with  flanges, 
the  burden  is  on  plaintiff  to  show  not  only  that  defendant  furnished  im- 
proper appliances,  but  that  the  injury  resulted  from  the  particular  de- 
fects pointed  out 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Cent  Dig.  {§  877- 
908;   Dec  Dig.  S  265.*} 

41.  Mastbr  ano  Servant  ({  276*)— -Injuries  to  Servant^Action— Sufficien- 
cy OF  Evidence. 

In  an  action  for  injuries  to  a  servant  by  the  breaking  of  an  emery 
wheel,  resulting  from  failure  to  furnish  plaintiff  with  flanges  to  use  in 
connection  with  the  wheel,  the  plaintiff  must  show  not  merely  that  the 
injury  might  have  resulted  from  the  defect  named,  but  that  it  did,  in 
fact  BO  result 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ||  950- 
9T6;  Dec.  Dig.  §276.*] 

T.  Master  and  Servaito  (f  276*>— Injuries  to  Servani^Actions— Suffi- 
ciBNCT  OF  Evidence. 

*    In  an  action  for  injuries  to  a  servant  from  the  breaking  of  an  emery 
wheel,  evidence  held  insuflScient  to  show  that  the  accident  resulted  from 

•For  otb«r  cum  Me  lame  topic  A  |  mncBBB  in  Dec.  *  Am.  Diet.  1907  to  date,  ft  Rep'r  Indcxee 
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the  negligence  alleged,  yiz.,  failure  to  furnish  plaintiff  with  flanges  for 
the  wheel. 
[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Dec  Dig.  {  27a*] 

Action  by  Ernest  J.  Beardsle^  against  the  Howard  &  BuUough 
American  Machine  Company,  Limited.  Judgment  for  plaintiff,  and 
defendant  petitions  for  a  new  trial.    Granted. 

A.  B.  Crafts  and  M.  L.  Lizotte,  for  plaintiff. 
Vincent,  Boss  &  Bamfield,  for  defendant 

BROWN,  District  Judge.    This  is  an  action  for  personal  injuries 
received  by  the  plaintiff  June  3,  1908,  from  the  bursting  of  an  emery 
wheel  during  the  employment  of  the  plaintiff  as  a  polisher  in  the  de- 
fendant's factory. 
•  The  declaration  alleged  that  the  emery  wheel  was — 

*'nin  and  used  without  flanges  attached  thereto  on  the  sides  thereof,  and 
that  the  running  of  said  emery  wheel  as  aforesaid,  without  flanges  attached 
thereto  as  aforesaid,  was  very  dangerous  and  Improper,  and  unsafe,  and  ren- 
dered said  emery  wheel  liable  and  apt  to  break  and  burst,"  etc. 

The  negligence  charged  is  the  failure — 

•*to  provide  the  plaintiff  with  flanges  to  use  In  connection  with  emery 
wheels,  or  to  inform  the  plaintiff  that  said  flanges  were  necessary,  or  ad- 
visable in  connection  with  said  wheels." 

"The  plaintiff  alleges  that  on  a  certain  day  while  he  was  cleaning  or  dress- 
ing said  wheel,  revolying  as  aforesaid,  in  the  exercise  of  all  reasonable  care 
and  caution,  and  wholly  Ignorant  of  the  danger  to  wliich  he  was  exposed  as 
aforesaid^  the  said  wheel,  by  reason  of  its  revolving  rapidly  as  aforesaid  with- 
out flanges  to  keep  it  steady  and  prevent  its  bursting  as  aforesaid,  suddenly 
broke  and  burst  into  divers  flying  pieces,"  etc. 

Upon  the  trial  the  plaintiff  departed  from  the  allegations  of  the  dec- 
laration, testifying  that  the  wheel  broke  before  he  had  started  to  clean 
it;  that  he  had  set  the  wheel  up  in  the  usual  manner,  and  had  been 
working  on  it  for  an  hour  and  a  half,  when  he  went  to  get  a  dressing 
tool,  and  had  just  seated  himself  preparatory  to  dressing  the  wheel 
when  the  wheel  burst;  that  he  was  not  then  touching  the  wheel,  ei- 
ther for  work  or  for  dressing. 

The  plaintiflf  testified  that  on  the  day  of  the  accident  he  set  up  the 
wheel  with  the  same  implements  that  he  had  safely  used  for  14  months 
for  similar  wheels;  that  he  first  put  upon  the  shaft  a  collar  2i^ 
inches  in  diameter  and  about  1  inch  long,  then  the  wheel,  which  was 
about  4%  or  6  inches  in  diameter  and  4  inches  across  its  grinding  face, 
and  next  a  second  collar  2^4  inches  in  diameter  and  3  indies  long;  the 
whole  being  secured  by  a  nut. 

At  the  trial  the  defendant  contended  that  the  allegation  that  no 
flanges  had  been  provided  was  disproved  by  plaintiffs  own  testimony  to 
the  effect  that  flanges  of  2^  and  21^  inches  in  diameter  had  been  sup- 
plied and  used,  and  objected  to  evidence  tending  to  charge  the  defend- 
ant with  negligence  on  the  ground  that  the  flanges  were  of  insufficient 
size.    This  objection  was  overruled,  and  exception  duly  taken. 

While  I  am  of  the  opinion  that  there  was  not  such  a  variance  ais  to 
render  the  evidence  inadmissible  (Baltimore  &  Potomac  R.  Co.  v. 
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Cumberland,  176  U.  S.  232,  20  Sup.  Ct  380,  44  L.  Ed.  447;  Grayson 
V.  Lynch,  163  U.  S.  468-476,  16  Sup.  Ct.  1064,  41  L.  Ed.  230),  there 
is  ground  for  thinking  that  the  jury  may  have  been  misled  by  the  ar- 
guments of  counsel  and  by  the  testimony  of  the  plaintiff  and  of  ex- 
perts as  to  flanges. 

Thus,  the  plaintiflF  testified  that  he  was  provided  with  no  flanges,  and 
expert  witnesses  testified  that  an  emery  wheel  would  not  be  properly 
set  up  unless  it  had  flanges. 

It  was  contended  at  the  trial  that  the  collars  used  were  not  flanges, 
and  counsel  for  the  plaintiff  still  insists  upon  the  distinction  between 
collars  and  flanges,  and  asserts  that  "a  flange  is  a  flat  circle  something 
like  a  plate ;  avewtge  three-fourths  inch  thick,"  etc. 
'  It  is  apparent,  however,  from  the  plaintiff's  testimony,  that  whether 
proper  appliances  for  setting  up  the  wheels  were  furnished  was  merely 
a  question  of  abutting  surfaces,  and  that  the  distinction  between  "col- 
lars" and  "flan^^es"  was  largely  verbal  and  tended  to  confusion.  A 
"collar"  is  a  "rmg^  or  round  flange  upon  or  against  an  object."  See 
Knight's  Mechanical  Dictionary.  A  "flange"  is  defined  in  the  New 
English  Dictionary: 

"(2)  A  projecting  flat  rim,  collar  or  rib  used  to  strengthen  an  object,  to 
guide  it,  to  keep  It  in  place,  etc." 

In  support  of  the  petition  for  a  new  trial,  the  defendant  insists  that 
there  was  a  substantial  difference  between  the  issue  raised  by  the 
pleadings,  i.  e.,  whether  it  had  furnished  flanges  for  the  lateral  support 
of  the  wheel,  and  the  issue  submitted  to  the  jury,  as  to  whether  the 
flanges  furnished  were  of  sufiicient  size;  and  contends  that  it  was 
prejudiced  through  having  to  meet  on  the  trial  a  new  issue  not  made 
by  the  pleadings.  As  no  continuance  was  requested  on  this  ground, 
the  defendant  cannot  now  claim  surprise  as  a  ground  for  a  new  trial ; 
yet  the  defendant's  argument  on  this  point  is  not  without  force  when 
we  consider  the  defendant's  further  point  that  there  is  no  testimony 
showing  that  the  wheel  actually  became  broken  on  account  of  in- 
suflSciency  in  the  size  of  the  flanges. 

Assuming — ^what,  in  view  of  the  indefiniteness  of  the  expert  testi- 
mony, is  by  no  means  clear — ^that  there  was  evidence  sufficiently  specif- 
ic and  definite  to  show  that  the  flanges  used  were  less  than  one-third  of 
the  diameter  of  the  wheel,  or  less  than  would  conform  to  expert  opin- 
ion or  standards,  we  are  still  met  by  the  fact  that  no  witness  in  the 
case,  expert  or  vothcr,  has  given  an  opinion  or  reason  for  believing 
that  this  alleged  departure  from  expert  standards  was  in  fact  the  cause 
of  the  breaking  of  the  wheel. 

If  the  defendant  is  to  be  charged  with  negligence  because  ap- 
pliances which  the  plaintiff  had  operated  safely  for  14  months  are  sub- 
ject to  expert  criticism  and  fall  below  expert  standards,  it  can  only  be 
made  liable  upon  supplemental  proof  showing  that  the  wheel  broke- 
because  of  some  effect  upon  it  resulting  from  the  size  of  the  flanges 
actually  provided,  and  which  would  not  have  resulted  from  the  use  of 
such  flanges  as  the  experts  say  should  have  been  provided* 

There  are  few  machines  which  cannot  be  made  the  subject  of  expert 
criticism,  and  the  mere  fact  that  the  defendant's  flanges  were  some- 
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what  smaller  than  the  standards  set  by  experts  is  not  in  itself  a  suffi- 
cient ground  of  liability. 

There  is  no  evidence  fi'om  which  an  inference  is  warranted  that 
there  was  any  actual  connection  between  the  bursting  of  the  wheel 
and  the  fact  that  the  flanges  were,  in  the  opinion  of  experts,  somewhat 
too  small.  There  is  no  testimony  from  any  witness  to  the  effect  that 
the  breaking  of  the  emery  wheel  was  in  fact  due  to  any  deficiency  in 
the  size  of  the  collars  or  flanges,  or  that  the  wheel  itself  exhibited  any 
evidence  that  it  had  been  weakened  by  the  use  of  collars  or  flanges  of 
insufficient  size.  There  was  merely  testimony  that  in  the  opinion  of 
witnesses  the  wheel  was  not  properly  set  up  because  the  collars  were 
of  insufficient  size,  and  that  it  was  possible  that  the  tightening  of  the 
nut  during  the  work  should  exert  an  undue  pressure  upon  the  wheel. 

Under  decisions  of  the  Supreme  Court,  the  burden  was  upon  the 
plaintiff  to  show  not  only  that  the  defendant  furnished  improper  ap- 
pliances, but  that  the  injury  resulted  by  reason  of  the  particular  de- 
fects pointed  out  and  insisted  upon  by  the  plaintiff.  See  Looney  v. 
Metropolitan  Railroad  Company,  200  U.  S.  480-486,  26  Sup.  Ct.  303, 
50  L.  Ed.  564;  Texas  &  Pacific  Railway  Company  v.  Barrett,  166 
U.  S.  617-619,  17  Sup.  Ct.  707,  41  L.  Ed.  1136. 

The  plaintiff  did  not  ask  either  of  his  three  experts  to  give  an  opin- 
ion as  to  the  actual  cause  of  the  breaking  of  this  particular  wheel,  or 
to  examine  the  wheel  ai^d  to  point  out  to  the  jury  any  feature  of  the 
broken  wheel  that  would  indicate  the  cause  of  the  breaking.  Defend- 
ant's counsel,  however,  upon  cross-ebcamination  of  plaintiff's  expert 
Leaver,  asked: 

"CQ.  WeU  now,  what  do  you  say  was  the  cause  of  the  breaking  of  this 
wheel,  there  being  no  force  exerted  upon  it  at  the  time? 

***A.  I  should  think  that  it  was  cracked  when  the  man  was  using  it,  grind- 
ing with  it,  and  when  he  went  around  In  back  of  it  it  was  working  away  from 
the  collars  all  the  time,  and  when  he  got  around  in  back  it  parted. 

"CQ.  That  is  to  say,  you  think  he  bore  hard  enough  on  It  to  crack  it? 

"A.  It  must  have  been  something  like  that'' 

He  also  testified  that  a  wheel  with  proper  flanges  might  be  broken : 

"A.  A  man  might  be  grinding  something  on  it,  and  touched  it  too  hard.  It 
would  not  take  a  very  sharp  rap  to  break  an  emery  wheel." 

"CQ.  And  the  durability  of  these  wheels  depends  largely  on  the  carefulness 
of  the  man  who  works  on  them? 

"A.  Yes,  sir. 

"CQ.  It  is  competent  or  possible  for  a  man,  by  bearing  down  too  hard,  to 
break  any  of  them,  is  it  not? 

"A.  Not  alone  by  bearing  on  too  hard,  but  an  unsteady  pressure:" 

Plaintiff's  expert  Richmond,  manufacturer  of  the  wheel,  was  asked  : 

"Q.  If  a  wheel  like  this  one,  having  been  worn  down  as  this  one  has,  was 
properly  put  up  on  a  spindle,  in  a  proper  frame,  would  it  burst? 

"A.  It  might  be  broken  from  a  half  a  dozen  causes.  It  would  not  burst  of 
its  own  accord. 

"Q.  If  there  was  a  strain  upon  these  washers,  bringing  it  together  that 
way,  a  heavy  strain,  and  these  collars  being  there  without  any  washers — 
without  any  flanges— then  what  do  you  say  as  to  whether  or  not  it  would 
bave  a  tendency  to  break? 

"A.  It  would  have  a  tendency ;  yes,  sir." 
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Mr.  Richmond  also  testified  that  it  would  be  possible  for  anybody 
who  was  using  a  wheel  of  this  size  to  put  pressure  enough  on  it  to 
break  it. 

Upon  the  question  of  the  existence  of  a  flaw  in  the  material  of  the 
wheel  the  evidence  was  conflicting,  and  upon  this  petition  for  a  new 
trial  it  may  be  assumed  that  the  evidence  was  insufficient  to  convince 
the  jury,  and  that  a  concealed  flaw  was  the  cause  of  breakage.  The 
pieces  of  the  wheel  were  produced  in  court ;  but  the  exhibit  itself  is  not 
of  such  a  character  as  to  enable  a  jury,  without  the  aid  of  expert  testi- 
mony, to  determine  therefrom  the  cause  of  breakage. 

Reviewing^  then  the  evidence  as  to  the  cause  of  breakage,  we  find 
that  the  plamtifF,  an  experienced  man,  tested  the  wheel  by  looking  it 
all  over  and  rapping  it,  and  found  it  all  right ;  that  he  set  it  up  with  the 
same  appliances  that  he  had  used  for  14  months  and  in  the  same  way ; 
that  he  then  used  the  wheel  for  about  an  hour  and  a  half,  polishing 
stay  brackets,  until  the  wheel  needed  cleaning  off ;  that  he  then  "set 
the  rest  on  the  back  of  the  wheel  to  clean  the  wheel  off" ;  that  he  then 
got  the  dresser  and  was  going  to  touch  the  wheel  with  it,  when  he  was 
knocked  unconscious ;  that  the  wheel  flew  off  at  a  time  when  there  was 
no  pressure  being  exerted  upon  it. 

In  the  opinion  of  the  plaintiff's  experts  the  wheel  must  have  been 
cracked  during  the  previous  grinding  before  the  plaintiff  went  for  his 
dressing  tool. 

It  seems  an  unavoidable  conclusion  from  the  testimony  for  the  plain- 
tiff that  the  wheel  was  cracked  while  under  pressure,  either  from  the 
work  of  grinding,  or  .from  the  work  of  cleaning  or  dressing  the  wheel, 
as  is  alleged  in  the  declaration.  The  burden  was  upon  the  plaintiff  to 
show  something  more  than  a  possibility  that  there  was  an  undue  lateral 
pressure  resulting  from  insufficient  flanges. 

Accepting  the  testimony  of  the  plaintiff  that  the  break  did  not  happen 
while  he  was  cleaning  the  wheel,  there  is  no  evidence  which  will  sup- 
port a  verdict  to  the  effect  that  the  wheel  first  became  cracked  during 
the  short  time  that  it  was  running  without  pressure  upon  it.  Accept- 
ing the  conclusion  of  plaintiff's  experts  that  it  must  have  become 
cracked  during  its  use  in  grinding,  it  is  impossible  to  say,  upon  the 
present  record,  that  the  plaintiff  has  shown  that  the  supposed  insuffi- 
ciency of  the  flanges  was  the  actual  cause,  or  even  a  contributing  cause, 
of  the  breaking  of.  the  wheel.  It  was  left  as  a  mere  matter  of  con- 
jecture as  to  what  caused  the  wheel  to  crack. 

Upon  the  question  of  the  sufficiency  of  the  proofs  to  show  the  lia- 
bility of  the  defendant,  the  case  comes  within  the  rule  stated  in  Patton 
V.  Texas  &  Pacific  Railway  Co.,  179  U.  S.  658-663,  21  Sup.  Ct  375, 
277,  45  L.  Ed.  361 : 

"It  is  not  sufBdent  for  the  employ^  to  show  that  the  employer  may  have 
been  guilty  of  negligence ;  the  evidence  must  point  to  the  fact  that  he  has. 

"And  when  the  testimony  leaves  the  matter  uncertain  and  shows  that  any 
one  of  half  a  dozen  things  may  have  brought  about  the  injury,  for  some  of 
which  the  employer  is  responsible  and  for  some  of  which  he  is  not,  it  is  not 
for  the  Jury  to  guess  between  these  half  a  dozen  causes,  and  find  that  the 
negligence  of  the  employer  was  the  real  cause,  when  there  is  no  satisfactory 
foundation  in  the  testimony  for  that  conclusion.  If  the  employ^  is  unable  to 
adduce  sufficient  evidence  to  show  negligence  on  the  part  of  the  employer,  it 


Digitized  by  V:iOOQIC 


624  176  FEDERAL  RBPORTEB. 

Is  only  one  of  the  many  cases  in  whidi  the  plaintiff  taUa  in  hfs  testimony^ 
and  no  mere  sympathy  for  the  unfortunate  victim  of  an  accident  Justifies  any 
departure  from  settled  rules  of  proof.*' 

TTie  defendant  also  urges  that  the  damages  are  excessive,  and  asks 
for  a  new  trial  upon  this  ground  independently  of  the  question  of  lia- 
bility. 1  am  of  the  opinion  that  the  amount  of  damages  is  so  much 
larger  than  the  testimony  warrants  as  to  justify  the  setting  aside  of  the 
verdict  on  this  point  alone ;  but,  as  a  new  trial  must  be  granted  for  the 
reason  that  the  testimony  h  insufficient  to  show  liability,  it  is  unneces- 
sary to  consider  to  what  extent  the  damages  are  excessive. 

The  petition  for  a  new  trial  is  granted. 


In  re  HOLLAND. 
(District  Court,  E.  D.  New  York.    February  11,  1910.) 

BlANKRXTPTCfT  (f  288*)— -OONOEALUENT  OF  ASSETS— CONTEMPT. 

Where  a  bankrupt  disposed  of  considerable  property,  and  with  the  pro- 
ceeds paid  certain  debts  and  turned  over  the  balance  to  his  son,  who,  on 
an  order  of  the  bankruptcy  court  to  turn  over  the  money  unaccounted  for 
to  the  trustee,  claiming  that  he  was  unable  to  comply  with  the  order,  tes- 
tified that  he  had  paid  board  to  his  mother,  and  that  he  was  gambling  on 
horse,  races  or  Interested  In  bookmak|ng  individually  and  as  a  partner 
with  another,  but  his  testimony  as  to  when  and  wliere  there  were  race 
meets  at  which  they  could  carry  on  the  business  of  bookmaklng  was  In- 
consistent with  the  dates  when  the  money  came  Into  his  hands,  and  where 
the  son  made  no  claim  of  title,  the  son  will  be  committed  until  he  has 
purged  himself  of  contempt  or  is  released  by  further  order. 

[Ed.  Note. — ^Tor  other  cases,  see  Bankruptcy,  Dea  Dig.  |  288.*] 

In  the  matter  of  Kolman  Holland,  bankrupt.  Contempt  proceed- 
ings against  Harry  Holland  for  failure  to  comply  with  order  of  court 
to  turn  over  funds  to  trustee. 

Brewster  &  Farries,  for  trustee. 

Law  &  Holtzmann,  for  Harry  Holland. 

CHATFIELD,  District  Judge.  The  bankrupt  secured  certain  mon- 
eys and  paid  off  therewith  some  antecedent  debts,  from  the  sale  of  a 
milk  business  and  mortgages  placed  upon  his  real  estate,  between  the 
26th  day  of  July  and  the  10th  day  of  August,  1909.  He  also  received 
in  cash,  over  and  above  these  debts,  the  sum  of  $2,603  during  the  same 
period.  This  amount  of  money  was  actually  in  the  possession  of  his 
son,  Harry  Holland,  as  agent  for  tiie  bankrupt. 

Upon  reference  to  a  special  commissioner  it  was  found  that  certain 
further  expenditures  and  payment  of  indebtedness,  amounting  to  $1,- 
295.66,  by  the  bankrupt  and  by  his  son,  Harry  Holland,  were  proven; 
but  the  balance,  $1,307.34,  was  not  satisfactorily  accounted  for. 

The  son  is  shown  to  have  had  in  his  hands  all  of  the  money  received 
from  his  father's  property,  and  whatever  was  not  expended  by  him,  or 
returned  to  the  father  and  paid  out  by  the  father,  is,  so  far  as  the  bank- 
mpt  is  concerned,  still  in  the  hands  of  the  son  or  chargeable  against 
him  as  a  debt  of  the  estate. 

•For  other  casei  mo  samo  topic  A  9  numbbb  in  Doo.  A  Am.  Digs.  1907  to  date,  A  Rep'r  I&doxoa 
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Upon  an  application  to  direct  the  bankrupt  and  his  son  to  turn  over 
the  money  unaccounted  for,  as  reported  by  the  special  commissioner, 
this  court  decided  that,  inasmuch  as  the  testimony  made  out  an  appar- 
ent case  of  embezzlement  or  fraud  on  the  part  of  the  son  as  against  the 
father  (for  the  money  which  had  been  neither  returned  to  ttie  father 
nor  expended  on  his  behalf),  no  order  could  be  made  directing  the 
father  to  pay  this  balance  to  the  receiver  or  trustee  in  bankruptcy,  as 
it  was  not  shown  that  there  was  anything  in  his  possession  or  control. 
Especially  was  this  so  as  Harry  Holland,  the  son,  was  a  party  to  the 
motion,  and  had  submitted  himself  to  the  jurisdiction  of  this  court, 
admitting  his  liability  for  whatever  balance  of  his  father's  property 
might  be  due  from  him,  and  making  no  claim  of  title  in  himself  with 
respect  tfiereto. 

Considerable  testimony  has  been  taken,  which  Harry  Holland,  the 
son,  contends  establishes  his  inability  to  comply  with  the  order  of  the 
court,  and  on  which  he  asks  to  be  relieved  from  any  punishment,  at 
least  for  apparent  contempt  of  the  order  under  which  he  was  directed 
to  pay  over  to  the  bankrupt  estate  the  amounts  for  which  he  had  failed 
to  account,  or  which  he  admitted  his  indebtedness  for  to  the  estate. 

It  is  apparent  that  Harry  Holland  is  now  working  on  a  small  salary, 
and  has  no  property,  disclosed  by  the  examination,  which  could  be 
applied  to  this  purpose.  His  explanation  of  what  had  been  done  with 
the  money  in  question  is  confined  to  a  statement  that  he  paid  board  to 
his  mother  (which  she  has  not  substantiated),  and  that  he  was  gambling 
upon  the  horse  races  or  interested  in  the  occupation  of  bookmaking, 
both  individually  and  as  a  partner  with  one  Rogoff . 

His  testimony  and  that  of  Rogoff,  as  to  when  there  were  race  meets 
at  which  they  could  carry  on  the  business  of  bookmaking,  is  to  a  grezt 
extent  inconsistent  with  the  datts  when  this  money  came  into  the  hands 
of  Harry  Holland.  The  transactions  on  the  part  of  both  the  bankrupt 
?*iid  his  son  are  extremely  peculiar,  and  do  not  impress  one  with  the 
idea  that  they  were  attemptmg  to  be  honest  with  their  creditors.  But 
the  father  has  evaded  resp6nsibility  by  accusing  his  son  of  what  is 
substantially  a  crime,  and  the  son  does  not  deny  the  transaction,  but 
merely  pleads  acquiescence  or  condonation  on  the  part  of  his  father. 

It  IS  apparent  that  a  trustee  in  bankruptcy  could,  under  these  cir- 
cumstances, obtain  a  judgment  against  Harry  Holland,  and  the  order 
directing  him  to  turn  over  the  property  belonging  to  his  father's  estate 
was  no  more  than  the  estate  was  entitled  to  from  both  the  father  and 
the  son. 

But  the  son,  Harry  Holland,  contends  that  he  should  not  be  im- 
prisoned for  contempt  of  this  court's  order,  inasmuch  as  he  has  shown 
(according  to  the  arguments  presented  in  his  behalf)  inability  to  obey 
the  order,  coupled  with  no  disrespect  or  willful  disobedience  thereof ; 
and  he  also  suggests  that,  under  the  charge  of  contempt,  he  should  not 
be  punished  for  acts  which,  even  if  wrong  in  themselves,  were  com- 
mitted before  the  order  in  question  was  made,  and  which  were  not  ii\ 
any  way  anticipatory  thereof. 

The  creditors  have  called  the  attention  of  the  court  to  Matter  of 
Friedman  (D.  C.)  18  Am.  Bankr.  Rep.  712,  163  Fed.  939,  in  which  the 
176  F.— 40 
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bankrupt  and  his  wife  and  a  third  party  were  each  ordered  summarily 
to  turn  over  certain  amounts  traced  into  their  hands,  and  for  which 
they  did  not  furnish  a  satisfactory  explanation.  This  case  was  af- 
firmed by  the  Circuit  Court  of  Appeals.  161  Fed.  260,  88  C  C  A, 
306. 

In  Matter  of  Frankfort  (D.  C.)  15  Am.  Bankr.  Rep.  210/  decided  in 
this  district,  the  bankrupt  was  imprisoned  upon  a  writ  of  nc  exeat,  in 
default  of  bail  pending  the  payment  by  him  of  a  sum  of  money  which 
it  was  claimed  had  been  stolen  from  his  wife  under  circumstances  from 
which  the  court  found  that  the  money  was  still  in  her  possession  or 
control. 

In  Matter  of  Weinreb,  16  Am.  Bankr.  Rep.  702,  146  Fed.  243,  76 
C.  C.  A.  609,  the  bankrupts  were  directed  to  pay  over  to  the  trustee 
money  which  they  claimed  to  have  expended  in  ways  that  the  court  was 
satisfied  were  false;  and  in  general  the  decisions  in  these  cases  are 
based  upon  the  reasoning  in  the  Friedman  Case,  supra,  in  which  the 
court  said: 

"But  if  property  which  had  once  been  in  the  possession  of  the  hankrapt  is 
found  in  the  possession  of  any  person,  and  such  person  is,  in  the  opinion  of 
th6  court,  very  clearly  but  a  cover  or  receptacle  for  that  property  which  as 
between  the  bankrupt  and  such  other  person  is  still  the  property  of  the  bank- 
rupt,'* a  summary  order  is  proper. 

Again  : 

"And  if,  according  to  the  evidence,  it.  be  the  property  of  the  bankrupt,  the 
Daifitruptcy  court  should  order  its  restoration  to  the  representative  of  the 
creditors  and  enforce  that  order  by  the  most  drastic  means.  If  this  be  not 
dontjv  creditors  in  most  cases  are  utterly  without  remedy,  for  a  plenary  suit 
agaicst  persons  who  are  in  truth  but  receivers  of  stolen  goods  (or  money)  is 
imt  an  expensive  illusion. 

"A  person  who  has  no  money  eOiould  not  be  punished  for  contempt  in  fail- 
ing to  turn  over  money.  But  the  very  pofht  of  this  proceeding  is  that  it  is 
the  opinion  of  the  court  that  the  persons  proceeded  against  have  the  mon^ 
and  do  not  tell  the  truth  when  they  assert  tiieir  inabiUty  to  pay." 

And  further: 

"If  kxny  person  into  whose  possession  money  is  traced  can  avoid  the  legiti- 
mate consequence  of  the  possession  of  that  money  by  swearing  that  he  no 
longer  has  it,  or  never  had  it,  the  administration  of  Justice  would  become  a 
farce." 

There  can  be  no  doubt  as  to  the  conclusions  of  the  court  in  these 
cases  that  fraud  or  perjury  will  prevent  the  creditors  in  bankruptcy 
proceedings  from  obtaining  the  property  which  should  be  applied  to 
the  payment  of  their  debts,  and  certain  drastic  methods  are  the  only 
means  applicable  to  such  a  situation.  But  the  more  serious  question 
is  whether  the  contempt  of  court  has  been  willful,  and  whether  there 
is  ability  to  repay,  because,  in  the  absence  of  either  of  these  elements, 
an  order  directing  punishment  for  contempt,  by  compelling  the  pay- 
iKent  of  indebtedness  through  the  compulsion  of  imprisonment  (it  be- 
ing apparent  that,  if  the  person  in  contempt  is  unable  to  pay,  the  money 
to  release  him  must  be  raised  by  other  people),  would  be  perilously 
dose  to  imprisonment  for  debt  or  crime,  and  no  authority  for  that 
method  of  collection  can  be  found  tmder  the  laws  of  the  United  States. 
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The  situation  is  much  similar  to  that  existing  in  proceedings  supple- 
mental^ to  execution  upon  a  judgment  in  a  court  of  law,  where  au- 
thority is  given  by  statute  to  impose  a  fine  equal  to  the  amount  of  the 
execution,  with  costs,  and  to  imprison  the  party  in  contempt  until  the 
fine  is  paid.  .Such  a  penalty  has  never  been  held  imprisonment  for 
debt,  and  is  especially  applicable  where  the  party  alleged  to  have  prop- 
erty of  the  judgment  debtor  hides  behind  an  unbelievable  story  as  to 
the  circumstances  under  which  he  and  the  judgment  debtor  created' the 
relations  that  existed  between  them  for  the  palpable  purpose  of  de- 
frauding the  debtor's  creditors.  So  in  the  case  at  bar,  the  story  told 
by  the  bankrupt  as  to  the  purposes  for  which  he  borrowed  the  money 
in  question,  and  by  Harry  Holland  as  to  his  reasons  for  taking  the  bal- 
ance of  these  loans  and  sales  out  of  the  funds  of  his  father's  business, 
and  using  them  to  a  large  extent  to  gamble  at  the  race  track,  is  worthy 
of  no  belief  whatever.  If  the  bankrupt  intrusted  his  son  with  what 
he  could  save  from  the  wreck^of  his  business,  and  the  son  paid  back 
to  the  bankrupt  one-third,  which  with  several  hundred  more  was  used 
preferentially  to  pay  debts  and  for  ordinary  household  expenditures, 
and  then  lost  the  balance  by  gambling  at  the  race  track,  both  the  son 
and  the  father  have  shown  such  lack  of  moral  capacity  and  disregard 
of  creditors'  rights  that  their  statements  should  not  be  given  any 
credence  whatever.  The  testimony,  however,  as  to  the  expenditures 
at  the  race  track,  is  unsatisfactory,  except  to  the  extent  of  suggesting 
that  such  a  man  would  probably  have  no  compunction  about  gambling 
in  one  form  or  another,  and  the  story  bears  no  indications  of  truth 
beyond  that  point. 

Under  the  demands  of  the  creditors  and  the  orders  of  the  court,  nei- 
ther the  bankrupt  nor  his  son  have  endeavored  to  restore  or  secure  any- 
thing for  the  remaining  creditors  of  the  estate;  and  the  so-called 
"bookmaker,"  who  testified  that  Harry  Holland  had  advanced  money 
to  him  for  the  purpose  of  making  books,  but  who  could  not  give  any 
satisfactory  statement  of  how  much  he  had  received  in  that  way,  nor 
when  it  had  been  received,  does  not  seem  to  object  to  being  shown  to 
have  received  money  apparently  stolen  from  other  people. 

Under  such  circumstances,  the  respondent,  Harry  Holland,  should 
be  punished  for  his  defiance  and  disregard  of  the  order  of  the  court, 
by  which  he  was  directed  to  restore  tiie  property  which  he  admitted 
should  be  paid  by  him  to  the  estate,  and  which  this  court  is  satisfied 
he  either  had  within  his  control,  or  could,  in  part  at  least,  reobtain  if 
he  had  made  honest  efforts  so  to  do. 

He  will  be  committed  until  he  has  purged  himself  of  contempt  or 
is  released  by  further  order. 
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In  re  BAILET. 

Ex  parte  PARIAN  PAINT  00, 

Ex  parte  PERKINS  MFG.  GO. 

(District  Oaurt,  D.  South  Carolina.    February  4,  1910.) 

L  Bawkruptct  (§  140*) — Pbopebty  Passing  to  Tbustbb— Goods  Held  ow 

CONBIGNIOENT. 

Under  dv.  Code  S.  G.  1902,  |  2655,  whlcb  provides  that  every  agree- 
ment of  purchase  or  bailment  of  personal  property,  whereby  the  vendor 
or  bailor  eOiall  reserve  to  himself  any  Interest  In  the  same,  shall  be  void 
•'as  to  subsequent  creditors  or  purchasers  for  a  valuable  consideration 
without  notice,"  unless  In  writing  and  recorded  as  required  of  mortgages, 
as  construed  by  the  Supreme  Court  of  the  state,  an  agreement  of  consign- 
ment under  which  goods  were  delivered  to  a  bankrupt  to  be  sold  and  ac- 
counted for  as  agent,  otherwise  valid,  Is  not  void  as  against  the  bank- 
rupt's trustee,  or  general  creditors,  because  not  recorded. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  225;  Dec 
Dig.  f  140.*] 

2,  Bankbuftct  ((  140*) — Propebtt  Passing  to  Tbusteb— Goods  Held  oh 

CONSIGmCENT. 

Where  goods  were  In  fact  shipped  to  and  held  by  a  bankrupt  under  a 
valid  consignment  contract,  to  be  sold  as  agefit,  and  not  otherwise,  the 
fact  that  he  subsequently  gave  notes  for  their  price  for  the  accommoda- 
tion of  the  payee,  which  were  not  enforced,  but  renewed  when  due,  he  be- 
ing called  on  only  to  account  for  the  goods  sold,  is  not  conclusive  that  the 
contract  was  changed  Into  a  sale. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  225;  Dec. 
Dig.  S  140.*] 

In  the  matter  of  G.  W.  Bailey,  bankrupt.  On  review  of  two  orders 
of  referee.    Affirmed  as  to  one,  and  reversed  as  to  the  other. 

Geo.  T.  Magill,  for  Parian  Paint  Company. 
Grier  &  Park,  for  Perkins  Mfg.  Company, 
Richardson  &  Cunningham,  for  bankrupt. 

BRAWLEY,  District  Judge.  These  claims  were  heard  together, 
upon  a  petition  to  review  the  report  of  the  referee. 

1.  The  Parian  Paint  Company,  under  an  agreement  In  writing  dated 
April  2,  1907,  agreed  to  furnish  to  the  bankrupt,  who  was  doing 
business  under  the  name  of  the  Bailey  Builders'  Supply  Company, 
paints  and  painters'  supplies,  upon  receipt  of  orders,  the  same  to  be 
sent  on  consignment;  Bailey  agreeing  to  keep  an  itemized  statement 
of  all  paints  and  supplies  sold  by  him,  and  to  pay  for  the  same  when 
sold,  at  the  end  of  every  60  days,  and  to  return  to  the  Parian  Paint 
Company,  when  called  upon,  all  paints  and  supplies  which  he  had  on 
hand.  Bailey  filed  his  voluntary  petition  in  bankruptcy  in  the  autumn 
of  1909,  and  thereafter  the  Parian  Paint  Company  filed  its  petition 
for  the  return  to  it  of  certain  paints  and  painters'  supplies,  which  were 
readily  identified.  The  referee  in  bankruptcy,  to  whom  the  petition 
was  referred,  found  as  a  matter  of  fact  that  the  paints  and  painters' 
supplies  were  furnished  under  a  contract  of  consignment,  that  the 
same  was  not  recorded,  and  that  the  claims  represented  by  the  cred- 
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itors  who  have  filed  this  petition  for  review  have  not  been  reduced  to 
liens,  and  were  simple  contract  claims,  all  of  which  had  been  incurred 
by  the  bankrupt  subsequent  to  the  date  of  the  contract  of  consign- 
ment. He  thereupon  made  an  order  directing  the  trustee  to  turn 
over  to  the  petitioners  all  of  the  goods  and  merchandise  in  his  posses- 
sion belonging  to  the  Parian  Paint  Company,  and  that  all  accounts 
that  said  company  could  trace  in  the  hands  of  the  purchasers  should 
also  be  turned  over  to  it.  The  petition  for  review  impeaches  the  cor- 
rectness of  this  decision,  and  in  the  argument  the  sections  of  the 
Civil  Code  of  South  Carolina  which  are  supposed  to  have  a  bearing 
upon  the  question  have  been  cited. 
Section  2655  is  as  follows : 

''Every  agreement  between  the  vendor  and  the  vendee,  bailor  or  bailee,  ot 
personal  property,  whereby  the  vendor  or  bailor  lAiall  reserve  to  hiinaeir  any 
interest  in  the  same  shall  be  null  and  void  as  to  subsequent  creditors  or  pur- 
diasers  for  valuable  consideration  without  notice,  unless  the  same  be  reduced 
to  writing,  and  recorded  in  the  manner  now  provided  by  law  for  the  recordlntr 
of  mortgages." 

Section  2456  of  the  Code  provides  that: 

"All  deeds  of  conveyance  of  lands,  tenements  or  heredltamentsv"  etc.,  ''^nd 
generally  all  Instruments  in  ^^tlng  now  required  by  law  to  be  recorded,*'  etc., 
"shall  be  valid  so  as  to  affect  from  the  time  of  such  delivery  or  execution  the 
rights  of  subsequent  creditors  (whether  lien  creditors  or  simple  contract  cred- 
itors) or  purchasers  for  valuable  consideration  without  notice,  only  when  re- 
corded within  forty  days  from  the  time  of  such  delivery  or  execution,  in  the 
office  of  register  of  mesne  conveyances,"  etc.,  "where  the  property  affected 
thereby  is  situated." 

The3e  sections  have  been  frequently  interpreted  by  the  Supreme 
Court  of  South  Carolina.  The  latest  pertinent  case  is  Armour  & 
Co.  V.  Ross,  78  S.  C.  294,  58  S.  E.  941,  1135.  This  was  an  action  to 
recover  a  quantity  of  bacon  and  lard  consigned  by  plaintiffs  to  one 
Butler  as  their  agent,  and  by  him  turned  over  to  Ross  &  Turner,  who 
claimed  to  be  purchasers  for  valuable  consideration  without  notice. 
The  lower  court  held  that  the  agreement  between  the  plaintiffs  and 
Butler  was  null  and  void  as  to  subsequent  creditors  and  purchasers 
for  valuable  consideration  without  notice,  as  it  was  not  recorded  with- 
in the  time  required  by  section  2655 ;  but  the  Supreme  Court  reversed 
this  decision,  on  the  ground  that  this  section  of  the  Code  had  no  ap- 
plication to  simple  or  unsecured  creditors,  but  applied  only  to  those 
whose  claims  had  been  reduced  to  judgment,  or  to  those  holding  other 
liens  on  the  property  before  receiving  notice  of  the  unrecorded  instru- 
ment, and  that  the  amendment  to  section  2456,  above  cited  (by  insert- 
ing the  words  "whether  simple  contract  creditors  or  lien  creditors"), 
was  not  applicable,  as  that  section  and  section  2655  are  separate  and 
distinct. 

The  precise  question  involved  in  this  petition  for  review  was  set- 
tled by  the  Court  of  Appeals  of  this  Circuit  in  Pridraore  v.  Puffer 
Mfg.  Co.,  163  Fed.  496,  90  C.  C.  A.  42.  That  was  a  case  in  bankrupt- 
cy, where  petitioners  sought  to  recover  from  the  trustees  certain  prop- 
erty consigned  to  the  bankrupt  under  a  contract  similar  to  that  in  this 
case,  and  the  District  Court  held  that  it  was  governed  by  the  case  of 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  352,  26  Sup.  Ct.  481,  50  U  Ed. 
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782,  which  held  that  the  "trustee  takes  the  property  of  the  bankrupt 
in  cases  unaffected  by  fraud  in  the  same  plight  and  condition  that  the 
bankrupt  himself  held  it,  subject  to  all  the  equities  impressed  upon  it 
in  the  hands  of  the  bankrupt."  The  Court  of  Appeals  affirmed  this 
judgment.  It  was  contended  there,  as  here,  that  the  contracts  in 
question  were  of  a  character  such  as  are  required  to  be  recorded  un- 
der section  2456,  Code  of  Laws  of  South  Carolina,  and  that  subse- 
quent creditors  of  the  bankrupt,  who  had  no  notice  of  the  secret  agree- 
ment between  the  claimant  and  the  bankrupt,  had  rights  superior  to 
those  of  the  claimant.    The  Court  of  Appeals  in  its  opinion  says : 

•'We  have  carefnUy  considered  the  contention  of  counsel  representing  the 
trustee,  In  which  it  is  Insisted  that  the  statute  of  South  Carol  hia  (Civ.  Code, 
§  2456),  which  relates  to  secret  liens,  applies,  and  are  of  opinion  that  under 
the  circumstances  in  this  case  the  decisions  relied  upon  to  sustain  such  con- 
tention do  not  apply  to  the  case  at  bar." 

The  judgment  of  the  referee  is  in  accord  with  this  opinion,  and 
the  same  is  in  all  respects  affirmed. 

2.  The  referee,  upon  hearing  the  petition  of  the  Perkins  Manufactur- 
ing Company  of  like  character  with  that  just  disposed  of,  held  "that 
the  Perkins  Manufacturing  Company  and  the  bankrupt  did  enter  into 
a  contract  some  time  during  the  month  of  February,  1908,  which  was 
a  consignment  contract";  but  inasmuch  as  the  general  manager  of 
the  Perkins  Manufacturing  Company,  subsequent  to  the  contract,  took 
notes  from  the  Bailey  Builders'  Supply  Company,  he  decided  that  said 
notes  were  taken  practically  to  close  the  said  account,  and  the  con- 
tract of  consignment  was  changed  thereby,  and  his  decision  was 
therefore  against  the  petitioner's  claim.  It  appears  from  the  testi- 
mony that  the  bankrupt  in  February,  1908,  entered  into  an  arrange- 
ment with  the  Perkins  Manufacturing  Company,  of  Augusta,  Ga., 
by  which  the  latter  company  was  to  consign  certain  doors,  sashes, 
blinds,  and  other  lumber  to  Bailey,  who  was  to  sell  the  same  as  their 
agent,  and  to  account  to  them  from  time  to  time  for  the  proceeds  of 
sale,  and  upon  his  return  to  his  home  at  Greenwood  Bailey  sent  them 
an  agreement  substantially  similar  to  that  which  he  had  with  the  Pa- 
rian Paint  Company,  but  this  agreement  was  not  signed  by  either  par- 
ty. The  referee  holds,  and  the  testimony  corroborates  his  finding, 
that  the  goods  were  forwarded  under  a  consignment  contract;  bo3i 
parties  understanding  that  Bailey  was  to  acquire  no  interest  whatever 
in  the  goods,  that  he  was  to  take  and  handle  them  for  the  Perkins 
Manufacturing  Company,  and  such  profit  as  he  was  able  to  make  on 
the  sale  of  the  goods  over  and  above  the  price  at  which  they  were  billed 
to  him  was  to  be  his  commission. 

It  appears  that  before  the  agreement  was  made  something  was  said 
about  the  Perkins  Company  taking  notes,  and  that  the  attorney  for 
the  Perkins  Company  advised  them  against  taking  notes  for  the  sup- 
plies furnished,  but  some  time  after  the  goods  were  shipped  Toale, 
representing  the  Perkins  Manufacturing  Company,  came  to  Green- 
wood and  asked  Bailey  to  sign  notes  representing  the  value  of  the 
goods  shipped.  These  notes  matured  in  30,  60,  and  90  days.  The 
testimony  of  Perkins  is  that  the  notes  were  taken  for  two  reasons: 
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First,  "fof  our  accommodation";  second,  "to  keep  the  records  of  the 
shipments  clear."  These  notes  were  discounted  by  the  Perkins  Man- 
ufacturing Company  in  Augusta,  and  were  renewed  whenever  they 
fell  due;  but  the  understanding  between  Bailey  and  the  Perkins 
Manufacturing  Company  was  that  Bailey  should  be  required  to  pay 
thereon  only  what  moneys  he  derived  from  the  sale  of  the  goods. 
All  the  parties  to  the  transaction  say,  and  all  of  the  testimony  shows, 
that  the  goods  were  shipped  upon  a  consignment  contract,  and  that  the 
notes  were  not  given  or  accepted  in  payment  therefor.  After  the 
notes  were  given  the  Perkins  Manufacturing  Company  went  to  Bail- 
ey's place  of  business  and  took  stock  of  the  goods  in  his  hands.  This 
act  is  consistent  with  the  theory  of  the  petitioner  that  Bailey  was  its 
agent,  and  is  not  consistent  with  the  theory  that  Bailey,  by  giving  the 
notes,  became  the  purchaser. 

The  advice  of  die  attorneys  for  Perkins  &  Co.,  given,  it  appears, 
before  the  agreement  was  actually  reached,  was  that  if  they  took  notes 
in  payment  they  could  not  hold  Bailey  as  simply  an  agent;  but  all 
the  parties  agree,  and  the  referee  finds,  that  the  actual  agreement  be- 
tween the  parties  was  a  consignment  contract.  All  the  parties  to  the 
transaction  agree  that  the  giving  and  taking  of  the  notes  was  not  in- 
tended to  change  the  character  of  the  relations  between  the  parties, 
that  they  were  not  given  or  accepted  in  payment  for  the  goods  shipped, 
and  there  is  no  testimony  whatever  in  contradiction.  There  was  no 
attempt  to  enforce  the  payment  of  the  notes  as  they  fell  due,  and 
Bailey  was  not  called  upon  to  pay  the  same,  or  any  part  thereof,  until 
after  he  had  actually  sold  the  goods.  Bailey  was  conducting  a  small 
business  at  Greenwood,  in  this  state,  and  there  is  nothing  in  the  testi- 
mony that  warrants  the  assumption  that  the  Perkins  Manufacturing 
Company  would  have  furnished  as  much  as  $2,800  worth  of  builders' 
supplies  solely  upon  his  personal  credit;-  and  as  the  testimony  is  clear 
that  the  goods  were  furnished  upon  a  consignment  contract,  under 
which  Bailey  was  given  a  price  list  and  was  to  be  called  upon  to  pay 
only  when  the  ^oods  were  sold,  taking  as  his  commission  the  difference 
between  the  pnce  list  and  the  price  at  which  he  actually  sold  the  goods, 
and  that  it  was  not  the  intention  of  cither  of  the  parties  that  the  notes 
were  given  or  accepted  in  payment  for  the  goods,  and  that  after  the 
giving  of  the  notes  an  account  was  taken  of  the  stock  on  hand  from 
time  to  time,  showings  that  the  parties  did  not  consider  that  the  orig- 
inal contract  of  consignment  was  to  be  modified  by  the  giving  of  the 
notes,  I  am  of  opinion  that  it  would  be  going  too  far  to  hold  that  the 
mere  taking  of  notes,  in  the  circumstances  stated,  changed  the  relation 
of  parties  from  bailor  and  bailee  to  that  of  creditor  and  debtor,  when 
both  parties  agree  in  their  testimony  that  such  was  not  their  intention. 

It  is  therefore  ordered  and  adjudged  that  the  decision  of  the  ref- 
eree on  that  point  be  reversed,  and  the  case^  is  remanded,  with  direc- 
tions to  enter  an  order  as  upon  a  consignment  contract,  similar  to 
that  entered  in  the  case  of  the  Parian  Paint  Company. 
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BIKBB  WHITB3LBY  COAL  CX).  ▼.  BALTIMORE  &  O.  B.  00. 

(Circuit  Court,  D.  Maryland.    February  9,  1910.) 

MoNOPOuis  (I  16*) — ^Validitt— Gbaivt  of  Exclusivb  Pbivileqe  to  Dock 
Vessels  at  Wharf. 

A  contract  made  by  a  railroad  conii)any,  which  was  a  large  carrier  of 
coal  to  the  seacoast  at  Baltimore,  and  which  had  there  built  a  private 
pier  for  exclusive  use  in  loading  coal  from  its  cars  upon  vessels  for  water 
transportation,  by  which  it  gave  to  a  tug  owner  the  exclusive  right  to 
dock  and  undock  vessels  at  such  pier,  in  consideration  of  which  the  tug 
owner  agreed  to  keep  one  or  more  tugs  on  hand  at  the  pier  at  all  times 
to  perform  such  service  as  required  and  to  render  assistance  in  case  of 
fire,  is  not  unlawful  as  against  other  tug  owners,  It  being  shown  that  it 
facilitated  the  use  of  the  pier  by  itself  and  shippers,  and  did  not  add  to 
the  charges  of  the  latter  or  their  consignees. 
[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Dec  Dig.  §  16.*] 

In  Equity,  Suit  by  the  Baker  Whiteley  Coal  Company  against  the 
Baltimore  &  Ohio  Railroad  Company.    Decree  for  defendant. 

Robert  H.  Smith,  John  C.  Rose,  and  J.  Craig  McLanahan,  for  com- 
plainant. 

Herbert  R.  Preston  and  R.  Marsden  Smith,  for  defendant. 

Before  GOFF,  Circuit  Judge,  and  MORRIS,  District  Judge. 

MORRIS,  District  Judge.  This  is  a  bill  in  equity  filed  by  the  Baker 
Whiteley  Coal  Company,  a  corporation  of  West  Virginia,  against  the 
Baltimore  &  Ohio  Railroad  Company,  a  corporation  of  Maryland,  pray- 
ing an  injunction  restraining  the  railroad  company  from  putting  into 
effect  a  rule  made  by  it  by  which  after  June  16, 1908,  the  docking  and 
undocking  of  all  classes  of  vessels  at  the  railroad  company's  coal  pier 
at  Curtis  Bay  should  be  done  exclusively  by  the  tugs  of  Capt.  R.  M. 
Spedden.  On  the  case  made  by  the  bill  and  affidavits,  a  preliminary 
restraining  order  was  granted,  and  now,  after  answer  filed  and  testi- 
mony duly  taken,  the  case  comes  on  for  final  hearing. 

The  Curtis  Bay  coal  pier  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany was,  about  1901,  built  out  from  land  of  which  the  railroad  com- 
pany is  the  riparian  owner  on  the  navigable  waters  of  the  Patapsco 
river  adjacent  to  the  harbor  of  Baltimore.  The  object  of  its  construc- 
tion by  the  railroad  company  was  to  facilitate  in  the  most  convenient 
manner  the  loading  of  coal-carrying  ships  with  the  coal  brought  to  the 
pier  by  the  railroad  company.  There  is  room  for  from  two  to  four 
ships  on  each  side  of  the  pier,  but  it  is  not  used  for  any  other  pur- 
pose. The  complainant  is  the  owner  of  tugs,  having  a  large  business 
in  tiDwing  vessels  and  in  docking  them  at  the  coal  pier.  The  business 
of  the  complainant  is  injuriously  affected  by  the  enforcement  of  the 
order  complained  of  for  the  reason  that  the  complainant  makes  annual 
contracts  with  vessels  coming  up  the  Chesapeake  Bay  and  using  the 
coal  pier  by  which  it  contracts  for  an  agreed  price  to  meet  the  vessels 
and  do  all  their  towing,  including  the  service  of  docking  and  undock- 
ing at  the  coal  pier.  This  towing  business  of  the  complainant  is  large, 
and  the  part  of  its  charges  for  the  work  of  docking  and  undocking 
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Steamers  at  the  coal  pier  amotints  to  as  much  as  $7,000  a  year.  The 
immediate  occasion  of  the  filing  of  the  bill  as  stated  in  the  complaint 
was  that  the  Norwegian  steamship  Horda,  in  respect  to  which  the 
complainant  had  a  towing  contract,  had  arrived  in  the  harbor  of  Balti- 
more intending  to  load  with  coal  at  the  coal  pier,  and  had  been  towed 
alongside  the  pier  by  one  of  complainant's  tugs  for  the  purpose  of 
being  docked  at  the  coal  pier,  but  those  in  charge  of  the  pier  had  re- 
fused to  let  the  steamship  come  to  the  pier  in  tow  of  complainant's  tug, 
and  had  denied  to  the  complainant  the  opportunity  of  completing  the 
towage  service  it  had  contracted  to  perform,  and  refused  to  allow  the 
steamship  to  be  docked  except  by  Spedden's  tug. 

The  answer  of  the  railroad  company  alleges  that  the  coal  pier  at 
Curtis  Bay,  witfi  its  large  niunber  of  shifting  tracks  and  its  branch 
road  connecting  it  with  the  railroad  company's  main  line,  >vas  con- 
structed for  the  purpose  of  receiving,  assorting,  and  classifying  coal 
cars  with  the  least  delay  possible;  that  its  operation  is  complex  as 
compared  with  an  ordinary  pier,  and  requires  for  successful  operation 
that,  in  assorting  and  arranging  coal  cars  and  sending  them  to  the  pier 
and  in  unloading  the  coal  into  vessels,  every  kind  of  delay  and  confu- 
sion should  be  avoided ;  that  it  is  true  that  in  the  past  vessels  have  em- 
ployed any  tugs  they  might  clioose  to  dock  and  undock  them  at  the 
pier,  but  it  was  found  that  this  practice  caused  delay  and  confusion 
and  materially  limited  the  capacity  of  the  pier  resulting  in  delay  to  the 
shippers  of  coal;  that  as  a  means  of  remedying  these  evils,  the  rail- 
road company  determined  to  so  arrange  that  there  should  always  be 
tugs  in  readiness  at  or  about  the  pier  for  the  special  purpose  of 
promptly  docking  and  undocking  vessels  as  soon  as  they  were  ready ; 
that  for  this  reason  they  had  contracted  with  R.  M.  Spedden  to  keep 
during  12  hours  of  the  day  a  tug  of  sufficient  capacity  at  the  coal  pier, 
and  to  charge  vessels  for  the  service  not  exceeding  the  rate  established 
by  the  Tow  Boat  Owners'  Association  for  docking  and  one-half  the 
rate  for  imdocking.  The  contract  also  required  said  Spedden  to  keep 
at  the  pier  day  and  night  and  Sundays  a  tug  and  sufficient  crew  for  fire 
protection,  and  to  perform  all  the  service  to  the  satisfaction  of  the  rail- 
road. It  was  made'  a  condition  of  the  contract  that,  in  consideration 
of  .the  fact  that  Spedden  should  keep  tugs  always  on  hand  for  the 
prompt  handling  of  vessels,  the  railroad  company  would  enforce  a  rule 
that  all  docking  and  undocking  at  the  pier  should  be  done  exclusively 
by  said  Spedden's  tugs.  There  does  not  appear  to  be  any  material  dis- 
pute as  to  the  facts  except  that  the  complainant  contends  that  the 
claim  that  there  exists  any  necessity  or  reasonable  ground  for  such  a 
rule  is  not  well  founded.  We  think  the  proof  does  lead  to  the  conclu- 
sion that  by  the  enforcement  of  the  rule  established  by  the  railroad 
company  as  the  owner  of  the  pier  its  business  will  be  facilitated, 
and  the  dispatch  of  vessels  insured,  by  having  at  all  times  a  tug 
at  the  pier  ready  to  dock  and  undock  vessels,  and  that  other  inciden- 
tal advantages  accrue  from  having  at  all  times  a  steam  tug  there 
ready  to  extinguish  fires,  and  to  clear  the  pier  of  ice  and  move  vessels 
as  required.  It  does  not  appear  that  the  cost  to  vessel  owners  of  dock- 
ing and  undocking  has  been  increased  by  the  new  arrangement.    The 
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only  parties  who  can  be  said  to  have  a  right  to  come  to  the  pier  are 
those  for  whom  coal  has  been  transported  bv  the  railroad.,  and  who,  as 
consignees  or  shippers,  have  a  right  to  require  it  to  be  delivered  to  the 
vessels  they  send  to  the  pier  for  it.  They  are  not  complaining  or  seek- 
ing redress,  but  a  tug  boat  owner  on  his  own  behalf. 

It  is  to  be  borne  in  mind  at  the  threshold  that  under  the  Maryland 
law  this  pier  is  the  private  property  of  the  railroad  company  (Mary- 
land Code,  art.  98,  §  21),  and  in  Weems  Steamboat  Company  v.  Peo- 
ple's Company,  214  U.  S.  345,  29  Sup.  Ct.  661,  63  L.  Ed.  1024,  it  was 
decided  that  a  private  wharf  is  npt  held  by  the  owner  subject  to  public 
use,  and  that  a  third  person  has  no  right  to  demand  its  use  even  on 
tendering  compensation  therefor.  This  ruling  followed  the  court's  pre- 
vious decision  in  Loui^ille  &  Nashville  Railway  Company  v.  West 
Coast  Naval  Stores  Company,  198  U.  S.  483,  25  Sup.  Ct.  746,  49  L. 
Ed.  1135.  In  the  case  last  cited,  the  Supreme  Court  held  that  the  fact 
that  a  wharf  was  built  by  a  railroad  company,  and  was  intended  for 
terminal  purposes  at  a  seaport,  did  not  make  it  a  public  wharf  in  the 
sense  that  any  one  having  goods  to  be  transported  by  water  could  ship 
them  over  the  railroad  and  use  the  wharf  for  any  vessel  he  might  select 
to  load  them  for  the  water  transportation.  The  rulings  in  these  two 
cases  would  appear  to  sustain  the  contention  that  the  pier  in  this  case 
is  so  far  under  the  control  and  regulation  of  the  railroad  company  that 
It  can  determine  for  itself  how  it  shall  be  used,  and  that  if  it  sees  fit 
to  make  a  not  unreasonable  regulation  determining  what  tugs  shall  be 
permitted  to  dock  and  undock  coal  vessels  there,  it  is  within  its  right 
as  owner. 

The  testimony  tends  to  prove,  and  we  think  does  fairly  establish, 
that  the  railroad  company  can  only  get  the  tug  service  most  beneficial 
to  itself  and  most  convenient  and  effective  to  the  shippers  of  coal  by 
making  an  exclusive  contract  with  some  one  to  furnish  the  tugs  and, 
incidentally,  to  have  a  proper  tug  always  on  hand  to  avoid  delays  and 
to  render  assistance  in  case  of  fire  or  other  emergency.  The  ruling  of 
the  Supreme  Court  in  Chicago,  St.  Louis  &  New  Orleans  Railroad 
Company  v.  Pullman  Car  Company,  139  U.  S.  79-r90,  11  Sup.  Ct.  490, 
35  L.  Ed.  97,  with  regard  to  an  exclusive  contract  of  the  railroad  com- 
pany with  the  Pullman  Car  Company  would  seem  to  be  applicable  in 
principle.  It  is  contended  that  as  the  Curtis  Bay  pier  is  a  facility  of- 
fered for  the  use  of  all  shippers  of  coal  over  the  Baltimore  &  Ohio 
Railroad  who  desire  to  have  it  further  transported  by  water,  and  as 
they  have  a  right  to  send  the  vessels  selected  by  them  to  the  pier  and 
to  have  the  coal  loaded  on  board,  that  this  right  implies  and  includes 
the  right  to  use  any  proper  and  suitable  tug  to  put  the  vessels  in  place. 
But  we  think  that  the  docking  and  undocking  of  the  vessel  is  a  mere 
incident  of  the  business,  afid  is  a  matter  which  the  owner  of  the  pier 
may  within  reasonable  limits  control  to  subserve  its  own  convenience 
and  that  of  its  shippers. 

The  case  of  Donovan  v.  Pennsylvania  Company,  199  U.  S.  279,  26 
Sup.  Ct.  91,  60  L.  Ed.  192,  was  a  case  which  received  most  learned  con- 
sideration by  the  Supreme  Court.  In  that  case  the  Pennsylvania  Rail- 
road Company,  being  the  owner  of  a  passenger  station  and  depot  build- 
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ings  in  Chicago,  made  an  exclusive  arrangement  with  the  Parmalee 
Transfer  Company  to  supply  all  vehicles  required  by  passengers.  This 
arrangement  deprived  the  hackmen  of  the  city  of  the  privilege  they 
had  theretofore  enjoyed  of  entering  the  station  to  solicit  emplo>Ttient 
from  arriving  passengers.  It  was  held  by  the  Supreme  Court  that  the 
railroad  was  required  under  all  circumstances  to  do  what  was  reason- 
ably necessary  and  suitable  for  the  accommodation  of  passengers  and 
shippers,  but  was  under  no  obligation  to  refrain  from  using  its  property 
to  the  best  advantage  of  the  public  and  itself,  and  that  it  was  not  bound 
to  so  use  its  property  tfiat  others  having  no  business  with  it  might  make 
a  profit  to  themselves.  It  was  urged  that  the  hackmen  were  themselves 
carriers  of  passengers,  and  were  entitled  to  pursue  their  business  at  any 
place  open  to  another  carrier  engaged  in  the  same  kind  of  business. 
The  court  denied  this  contention,  and  held  that  the  railroad  company 
was  not  bound  to  accord  this  particular  privilege  to  the  defendants 
simply  because  it  had  accorded  a  like  privilege  to  the  Parmalee  Trans- 
fer Company,  for  it  had  no  contractual  relations  with  the  defendants, 
and  owed  them,  as  hackmen,  no  duty  to  aid  them  in  their  special  call- 
ing.   ' 

In  the  present  case,  although  it  might  seem  that  as  to  arriving  vessels 
which  have  been  towed  in  by  the  complainant's  tugs  and  were  going 
direct  to  the  coal  pier  it  might  be  contended  that  the  tug  had  a  right  to 
continue  the  towing  service  and  take  the  vessel  to  the  pier,  it  is  a  fact 
that  this  situation  does  not  often  occur,  for,  as  a  rule,  the  vessel  that 
expects  to  load  coal  goes  first  to  the  coal  pier  anchorage,  and  lies  there 
until  a  place  is  ready  for  her  at  the  pier,  when  she  is  docked  by  a  tug 
which  does  that  special  service.  For  this  service  of  docking  and  un- 
docking  the  rule  put  in  force  by  the  railroad  company  results  in  no 
increase  of  expense  to  the  vessel. 

We  think  the  order  heretofore  entered  restraining  the  Baltimore  & 
Ohio  Railroad  Company  from  preventing  the  tugs  of  the  Baker  White- 
ley  Coal  Company  from  docking  and  undocking  vessels  at  the  railroad 
company's  coal  pier  at  Curtis  Bay  should  be  rescinded  and  the  bill  of 
complaint  dismissed,  and  it  is  so  ordered. 


UNITED  STATES  T.  AMMERMAN. 
(District  CSourt,  W.  D.  Arkansas,  Ft  Smith  DlvisioiL    February  8,  1910.) 

No.  653. 

1.  Pebjttrt  (f  25*) — ^REQtJisrrES  of  Indictment— Matebialttt  of  Testiicont. 

In  a  prosecution  for  perjury,  it  must  be  alleged  in  the  indictment  that 
the  matter  sworn  to  was  material,  or  the  facts  set  forth  as  falsely  or 
corruptly  sworn  to  must  be  sufficient  in  themselves  to  show  such  mate- 
riality. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent  Dig.  Sf  82-89;  Dec. 
Dig.  §  25.*] 

2.  Pebjuky  (8  25*) — Indictment— C5oNSTRuctioN—"DuBiNo.** 

In  an  indictment  for  perjury  alleging  that  on  the  trial  of  a  criminal 
case  it  was  a  material  Inquiry  whether  the  defendants  were  in  a  certain 
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town  "dnTlng  the  day  and  night  of  December  28th,  and  early  In  the 
morning  of  December  2dth,"  the  word  '^during"  means  at  any  time  daring 
the  day  or  night  of  the  28th  and  the  morning  of  the  29th. 
[Ed.  Note. — ^For  other  cases,  see  Perjury,  Dec.  Dig.  S  25.* 
For  other  definitions,  see  Words  and  Phrases,  toI.  3»  p.  2278.] 

8.  Pebjubt  (S  25*) — Indictment— Sufficiency. 

An  indictment  for  perjury  alleged  that  on  the  trial  of  a  criminal  case 
it  was  a  material  inquiry  whether  the  defendants  were  in  a  certain  town 
during  the  day  and  night  of  the  28th  and  early  in  the  morning  of  the 
29th  of  a  certain  month;  that  the  defendant  wilfully,  corruptly,  and 
contrary  to  his  oath,  testified  on  said  trial  that  two  of  the  defendants 
were  in  another  state  up  to  8  or  9  o'clock  on  the  morning  of  the  28th. 
Heldf  that  such  allegations  were  sufficient  to  show  that  the  testimony 
given  by  defendant  on  such  trial  was  material  to  the  issues,  and  that  It 
was  not  necessary  to  show  that  such  testimony,  if  true,  would  exclude 
the  guilt  of  the  defendants  on  trial. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent.  Dig.  Sf  82-89;  Dec. 
Cig.  S  25.*] 

Criminal  prosecution  by  the  United  States  against  Lon  Ammerman. 
On  motion  m  arrest  of  judgment.    Overruled. 

John  I,  Worthington,  U.  S.  Dist  Atty. 

Ira  D.  Oglesby  and  Troy  Pace,  for  defendant 

ROGERS,  District  Judge.  On  the  motion  in  arrest  of  judgment  the 
argument,  clear  and  cogent  as  it  was,  in  the  opinion  of  the  court  pro- 
ceeded on  a  mistaken  theory,  and  is  misleading.  It  is  a  sound  prin- 
ciple of  law  that,  in  a  prosecution  for  perjury,  "it  must  be  alleged  in 
the  indictment  that  the  matter  sworn  to  was  material  or  the  facts  set 
forth  as  falsely  and  corruptly  sworn  to  sufficient  in  themselves  to  show 
such  materiality."  It  is  the  application  of  that  principle  which  is  in- 
volved here.  It  is  not  alleged  in  the  indictment  that  the  matters  sworn 
to  are  material,  and  that  alternative  of  tiie  principle  may  be  consid- 
ered eliminated. 

The  question  then  remains :  Are  the  facts  set  forth  in  the  indictment 
as  falsely  and  corruptly  sworn  to  sufficient  in  themselves  to  show  such 
materiality?  Pretermitting  any  notice  of  formal  matters,  the  indict- 
ment charges  that  on  the  trial  of  Bell,  Patterson,  and  Thompson  it  be- 
came and  was  a  material  inquiry  whether  said  Bell,  Patterson,  and 
Thompson  "were  in  the  town  of  Huntington,  in  Sebastian  county,  state 
of  Arkansas,  during  the  day  and  night  of  December  28,  and  early  in 
the  morning  of  December  29,  1908."  The  word  "during"  used  in  the 
indictment  means  "in  the  life  of:  in  the  time  of:  in  the  course  of" 
those  days.  Century  Dictionary.  "During  coverture"  means  "while 
the  marriage  lasts."  State  v.  Fry,  4  Mo.  159.  "During  such  trial" 
includes  all  the  proceedings  from  the  impaneling  of  the  jury  to  the 
receiving  and  according  of  the  verdict.  Maurer  v.  People,  43  N.  Y. 
3.  It  was  material,  then,  within  the  terms  used  in  this  indictment,  to 
know  whether  Bell,  Patterson,  and  Thompson  were  in  Huntington, 
Ark.,  at  any  time  during  December  28th,  and  that  night,  and  tbe  morn- 
ing of  December  29,  1908.  It  is  not  alleged  that  it  was  material  to 
know  whether  Bell,  Patterson,  and  Thompson  were  in -Huntington  at 
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any  particular  hour  of  the  day,  night,  and  morning  named,  but  either 
during  the  day,  night,  and  morning  named,  either  during  the  course 
of  the  day,  night,  and  morning  named.  Having  so  alleged,  the  indict- 
ment then  alleges  that  the  defendant  willfully,  corruptly,  and  contrary 
to  his  oath  testified  in  substance  and  to  the  effect  following ;  that  is  to 
say: 

"That  he  knew  said  defendants  James  C.  BeU  and  John  Patterson,  and 
that  they,  the  said  James  O.  Bell  and  John  Patterson,  came  to  his  hotel,  the 
Buffalo  Hotel,  In  Sapulpa,  Okl.,  about  December  23,  1908,  and  that  they,  the 
said  James  C.  Bell  and  John  Patterson,  remained  at  his  said  hotel  every 
night  continually  until'  December  28, 1908;  that  said  James  OL  Bell  and  John 
Patterson  ate  4>reakfast  at  the  Buffalo  Hotel  In  Sapulpa,  Okl.,  on  the  morn- 
ing of  December  28,  1908;  that  James  <C.  Bell  knd  John  Patterson  left  said 
Buffalo  Hotel  in  Sapulpa,  Okl.,  about  8  or  9  o'clock  a.  m.  on  December  28, 
1908." 

Having  alleged  that  the  evidence  set  out  was  willfully  and  corruptly 
false  and  contrary  to  defendant's  said  oath,  the  indictment  then  alleges 
specifically  that  each  and  every  of  said  statements  made  by  him  was 
false  at  the  time  he  made  them,  and  that  he  did  not  believe  them  to 
be  true,  and  then  closes  with  the  ordinary  formal  allegation  of  the 
crime  of  perjury  thus  committed.  It  is  therefore  alleged  in  the  in- 
dictment what  was  a  material  inquiry,  what  the  defendant  testified  to, 
and  that  it  was  corruptly  and  willfully  false.  But  it  is  said  that  it  does 
not  appear  from  the  indictment  how  thd  willful  and  corrupt  testimony 
was  material,  because  it  does  not  appear  on  what  day  the  robbery  was 
alleged  to  have  been  committed,  for  which  Bell,  Patterson,  and  Thomp- 
son were  on  trial  at  the  time  the  false  testimony  was  given,  and,  as  the 
court  cannot  see  with  its  judicial  eye  how  it  was  material,  that  the 
indictment  is  insufficient.  In  Markham  v.  United  States,  160  U.  S. 
325, 16  Sup.  Ct.  291,  40  L.  Ed.  441,  the  court  said : 

"In  King  V.  Dowlln,  above  citecU  Lord  Kenyon  said  that  it  had  always  been 
adjudged  to  be  Sufficient  In  an  indictment  for  perjury  to  aUege  generally  that 
the  particular  question  became  a  material  question.  So  In  Commonwealth  v. 
Pollard,  12  Mete.  [Mass.]  225,  229,  which  was  a  prosecution  for  perjury,  it  was 
said  that  it  must  be  alleged  in  the  indictment  that  the  matter  sworn  to  was 
material,  or  the  facts  set  forth  as  falsely  and  corruptly  sworn  to  should  be 
sufficient  in  themselves  to  show  such  materiality." 

So  it  therefore  appears  that,  if  "the  facts  set  forth  as  falsely  and 
corruptly  sworn  to  should  be  sufficient  in  themselves  to  show  such  ma- 
teriality," the  indictment  is  good.  So,  here,  it  is  not  necessary  to  show 
how  the  false  testimony  was  material.  It  is  enough  if  it  appears  upon 
the  face  of  the  indictment  that  it  was  material  to  the  matter  under  in- 
quiry. 

But  it  is  argued  that  all  the  defendant's  testimony  set  out  in  this 
indictment  might  be  true,  and  still  Bell,  Patterson,  and  Thompson 
could  be  guilty  of  the  robbery,  and  therefore  it  does  not  appear  that 
the  defendant's  alleged  false  evidence  was  material.  This  argument 
assumes  that  to  make  defendant  guilty  the  false  testimony  must  have 
been  such  as,  if  true,  to  preclude  the  guilt  of  Bell,  Patterson,  and 
Thompson,  and  that  it  must  be  so  made  to  appear  in  the  indictment. 
The  argument  is  ingenious,  but  fallacious  and  unsound.  It  is  mislead- 
ing, in  this:  that  the  question  is  not  whether  defendant's  testimony,  if 
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true,  precluded  the  guilt  of  Bell,  Patterson,  and  Thompson,  but  wheth- 
er it  had  any  bearing  on  the  issues  involved  in  their  trial — whether  it 
was  material  to  the  isst^es.  In  2  Archbold  on  Criminal  Practice  and 
Heading,  p.  1727,  the  author  says: 

"The  statement  alleged  to  be  false  must  be  material  to  the  subject  then  un- 
der consideration,  otherwise  It  does  not  amount  to  the  offense  of  perjury; 
but.  If  It  tend,  even  circumstantially,  to  the  proof  of  the  Issue,  it  will  be  ma- 
terial." 

• 

Can  it  be  fairly  said  that  the  testimony  of  the  defendant  which  ac- 
counted for  the  whereabouts  of  Bell,  Patterson,  and  Thompson  during 
the  night  of  December  28  and  the  morning  of  December  29,  1908,  as 
being  in  the  town  of  Sapulpa,  in  the  state  of  Oklahoma,  is  not  material 
to  an  indictment  which  alleges  that  it  was  a  material  inquiry  in  the  trial 
of  said  Bell,  Patterson,  and  Thompson  to  know  whether  they  were  in 
the  town  of  Huntington,  in  Sebastian  county,  in  the  state  of  Arkansas, 
during  the  28th  day  of  December,  and  the  night  thereof  and  the  morn- 
ing of  the  29th  of  December,  1908?  Can  it  be  said  that,  if  they  were 
in  Sapulpa  at  half  past  8  or  9  o'clock  on  December  28,  1908,  it  throws 
no  light  upon  the  question  as  to  whether  they  were  in  the  town  of 
Huntington,  Ark.,  during  the  course  of  the  same  day  and  of  that  night, 
and  the  early  morning?  It  seems  to  me  the  question  answers  itself. 
This  indictment  may  not  be  as  artistically  drawn  as  it  might  be,  but  I 
think  it  good,  either  on  demurrer  or  on  motion  in  arrest  of  judgment. 
Section  1025,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  720),  provides  .that  : 

"No  indictment  found  and  presented  by  a  grand  jury  in  any  District  or 
Olraiit  Court  or  other  court  of  the  United  States  shaU  be  deemed  insufficient, 
nor  shall  the  trial,  judgment,  or  other  proceeding  thereon  be  affected  by  rea- 
son of  any  defect  or  imperfection  of  matter  or  form  only,  which  shall  not 
tend  to  the  prejudice  of  the  defendant" 

It  cannot  be  possible  that  the  defendant  in  this  case  has  been  misled 
or  prejudiced  by  any  defect  of  form  or  substance  in  this  indictment, 
and,  unless  he  has,  there  is  nothing  of  which  he  can  complain. 

The  motion  in  arrest  of  judgment  is  overruled. 


OONOVER  V.  PENNSYLVANIA  B.  CX). 
(Circuit  Court,  S.  D.  New  York.    March  2.  1910.) 

I>EATH  (f  31*)~ACTI0N  FOR  WBONOFUI,  DEATH—PkBSON  ENTITLED  TO  SUB  UH- 

DER  Pennsylvania  Statute. 

Under  Laws  Pa.  1855  (P.  L.  309),  giving  an  action  for  wrongful  death  to 
the  ''husband,  widow,  children  or  parents  of  the  deceased,*'  and  providing 
that  the  sum  recovered  shall  go  to  them  in  the  proportion  they  would 
take  his  or  her  personal  estate  in  case  of  intestacy,  as  construed  by  the 
Supreme  Court  of  the  state,  the  widow  of  the  person  Isilled,  if  living,  is 
the  person  in  whom  the  right  of  action  is  vested,  and  she  has  authority  to 
settle  an  action  so  brought  by  her,  since  she  holds  the  amount  recovered 
or  received  as  trustee  for  all  the  persons  interested  therein. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent  Dig.  If  35,  42;  Dec.  Dig. 
f  31.*] 

•For  oUier  cases  see  same  topic  A  §  MUiiBBB  in  Dec.  *  Am.  Digs.  1S07  to  date,  *  Rep*r  Indexes 
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• 

Action  by  Ella  K.  Conover  against  the  Pennsylvania  Railroad  Com- 
pany. On  motion  of  Theophile  Sirois,  guardian  ad  litem,  to  vacate 
order  of  discontinuance  made  on  settlement.    Overruled. 

Joseph  D.  Conover  was  killed  In  an  accident  on  the  defendant*s  railroad,  at 
Clover  Creek  Junction,  Pa.  Ella  K.  Conover,  widow  of  Joseph  D.  Conover, 
brought  an  action  as  administratrix  In  the  Supreme  Qourt  ot  New  York  County. 
On  motion  by  the  defendant  the  case  was  removed  to  this  court  The  defend- 
ant then  demurred  on  the  ground  that  plaintiff  was  without  capacity  to  sue, 
she  having  sued  as  administratrix,  and  thereafter  the  complaint  was  amended 
allowing  the  plaintiff  to  sue  as  widow,  for  the  loss  of  her  husband,  pursuant  to 
the  statute  of  the  state  of  Pennsylvania  giving  her  the  right  to  sue,  as  widow, 
for  the  pecuniary  damages  sustained  in  the  loss  of  her  husband.  The  action 
was  settled  between  the  widow  and  the  defendant  company,  the  latter  paying 
her  $7,500,  and  an  order  of  discontinuance  entered  on  January  22,  1908. 

Now  Theophile  Sirois,  recently  appointed  guardian  ad  litem  of  the  two 
children  of  Joseph  D.  Conover,  applies  for  an  order  vacating  the  order  of  dis- 
continuance. It  is  not  diluted  that  the  settlement  was  made  without  con- 
sulting the  children  who  are  lunatics. 

The  Pennsylvania  statute  relating  to  damages  for  injuries  producing  death, 
and  now  in  force,  was  passed  in  1855  (Laws  Pa.  1855,  No.  323,  p.  309)  and  is 
as  follows:  ^ 

"That  the  persons  entitled  to  recover  damages  for  any  Injury  causing  death 
shall  be  the  hust>and,  widow,  children  or  parents  of  the  deceased  and  no  other 
relative ;  and  the  sum  recovered  shall  go  to  them  In  the  proportion  they  would 
take  his  or  her  personal  estate  in  case  of  Intestacy  and  that  without  liability 
to  creditors. 

"That  the  declaration  shall  state  who  are  the  parties  entitled  in  such  action ; 
the  action  shall  be  brought  within  one  year  after  the  death  and  not  there- 
after." 

Edw.  J.  Shumway,  iof  petitioner.  '  . 

Robinson,  Biddle  &  Benedict,  for  defendant 

HAND,  District  Judge  (after  stating  the  facts  as  above).  It  is  quite 
clear  under  the  law  of  Pennsylvania  that  the  widow  alone  is  the  person 
in  whom  the  right  of  action  is  vested.  Huntingdon  &  Broad  Top  R. 
R.  Co.  V.  Decker,  84  Pa.  419 ;  Marsh  v.  Pennsylvania  R.  R.  Co.,  204 
Pa.  229,  53  Atl.  1001;  Haughey  v.  Pittsburg  Ry.  Co.,  210  Pa.  367, 
59  Atl.  1110.  All  the  proceeds  she  holds  in  trust  for  herself  and  her 
children ;  but  there  is  no  provision  anywhere  in  the  statute  by  which 
the  interest  of  the  children  may  be  apportioned  in  the  action,  and  the 
proceeds  are  to  be  turned  over  to  her  for  her  distribution.  I  think  ' 
that  payment  to  her  or  settlement  with  her  was  an  effective  bar,  just 
as  it  is  in  the  case  of  any  other  trustee,  and  that  the  person  who  deals 
with  her  need  not  follow  the  application  of  the  proceeds.  The  moving 
party  entirely  misconceives  the  effect  of  the  citation  from  Perry  on 
Trusts,  §  796,  in  which  the  rule  is  laid  down  that  a  payment  to  a  trustee 
under  a  power  of  sale  of  real  property  is  not  sufficient  where  the 
power  of  sale  is  to  pay  a  particular  debt  or  particular  legacies.  In 
those  cases  the  courts  construe  the  powers  as  to  be  exercised  for  a 
particular  purpose  which  is  not  fulfilled  unless  the  money  is  applied  as 
the  testator  directs.  It  is  hardly  necessary  to  cite  authorities  for  the 
proposition  that  in  general  a  trustee,  who  is  not  merely  a  naked  trustee 
of  the  legal  title,  has  complete  rights  to  settle  controversies,  and  that 
third  persons  need  not  concern  themselves  with  the  application  of  the 
proceeds  which  he  makes.    The  distinction  in  the  case  of  dry  trusts 
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arises  from  the  fact  that  the  cestui  que  trust  in  such  cases  is  complete 
owner  in  equity,  and  the  dry  trustee  has  nothing  but  a  bare  legal  title, 

I  have  been  somewhat  troubled  with  Southern  Pacific  Railroad  Co. 
V.  Tomlinson,  163  U.  S.  369,  16  Sup.  Ct.  1171,  41  L.  Ed.  193,  which 
held  that  under  the  Arizona  statute  the  widow  had  no  right  after  ver- 
dict to  reduce  the  recovery  of  the  children  and  parents  of  the  deceased ; 
but  there  are  several  considerations  which  in  my  judgment  entirely 
distinguish  that  case.  In  the  first  place,  they  were  all  parties  to  the 
record,  a  procedure  which  was  permitted  by  the  statute.  The  widow 
was  therefore  in  the  position  of  trying  to  compromise  the  interests  of 
other  parties  to  the  record  than  herself.  In  addition,  as  permitted  by 
the  statute,  the  jury  had  assessed  separately  the  recoveries  of  each  of 
the  parties  plaintiff,  and  it  is  obvious  that  the  widow,  being  only  one  of 
the  parties  plaintiff,  had  no  right  to  interfere  with  the  rights  of  any 
others  than  herself.  In  view  of  the  fact  that  the  Pennsylvania  courts 
do  not  admit  the  children  as  parties  plaintiff  at  all,  that  case  has  no 
bearing  upon  the  Pennsylvama  statute.  .  It  is  true  that  in  Styles  v. 
Pennsylvania  Steel  Co.^  7  Del.  Co.  R.  (Pa.)  456,  the  contrary  rule  was 
laid  down,  and  it  was  there  held  that  the  widow  had  no  right  to  discon- 
tinue the  suit.  It  is  on  this  case  that  the  applicant  chiefly  relies.  But 
the  case  was  decided  by  a  single  judge  in  a  court  of  inferior  jurisdic- 
tion, and  I  do  not  feel  it  is  an  authoritative  declaration  of  the  statute. 
Freund  v.  Yaegerman  (C.  C.)  27  Fed.  248.  Nor  does  it  seem  to  me  to 
be  in  accordance  with  the  fact  that  children  will  not  be  permitted  to  be 
parties  plaintiff. 

Precisely  the  opposite  result  was  reached  under  a  similar  statute  in 
Natchez  Cotton-Mills  v.  MuUins,  67  Miss.  672,  7  South.  642.  The 
law  in  Tennessee,  where  the  children  likewise  share  with  the  widow 
(Collins  V.  East  Tennessee,  Virginia  &  Georgia  Railroad  Co.,  9  Heisk. 
841),  seems  to  be  the  same  way  (Greenlee  v.  R.  R.  Co.,  73  Tenn.  418 ; 
Holder  v.  Railroad,  92  Tenn.  142,  20  S.  W.  637,  36  Am.  St.  Rep.  77 ; 
Stephens  v.  Railroad,  78  Tenn.  [10  Lea]  448).  Of  course,  those  cases 
in  which  the  right  of  action  is  vested  in  an  administrator  or  executor 
are  not  in  point. 

I  can  find  no  case  in  which  the  rule  is  as  the  applicant  says,  except 
the  case  which  he  cites  and  cases  in  which  the  children  are  parties  to 
the  record.  The  construction  he  desires  is  an  extremely  harsh  and 
inequitable  one,  for  it  offends  against  the  general  rule  that  one  may 
always  safely  deal  in  the  compromise  of  litigation  with  the  parties  to 
the  suit.  There  can  be  no  good  reason  for  excluding  the  names  of 
the  children  from  the  process  as  parties,  if  they  are  to  be  regarded 
as  still  parties  to  any  settlement.  If  the  applicant  be  right,  it  must 
follow  that  after  judgment  the  judgment  debtor  may  not  pay  the 
widow  safely,  but  must  insure  the  distribution  to  the  children.  In  a 
case  where  their  shares  are  not  fixed  by  verdict,  as  in  Arizona,  this 
would  be  unusual  and  somewhat  burdensome.  If  it  appeared  from 
the  record  that  the  widow  was  what  the  Pennsylvania  decisions  call  a 
plaintiff  "for  use,"  I  might  think  otherwise;  but  there  is  no  reason  to 
think  that  she  is. 

Motion  denied. 
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SWBETLAND  et  al.  v.  TRANSBERG  et  al. 

(Clrciiit  Court,  B.  D.  Wasbington^  S.  D.    January  21»  1910.) 

No.  260. 

Descent  and  Distribution  ft  52*)  — Obdeb  of  Succession  —  Washington 
Statute. 

Ballinger's  Ann.  Codes  &  St  Wash.  §  4620,  subds.  2,  4  (Pierce's  Code,  I 
2702),  relating  to  the  distribution  of  property  of  intestates,  provide:  "(2) 
If  the  decedent  leaves  no  Issue,  the  estate  goes  in  equal  shares  to  the  sur- 
viving husband  or  wife,  and  to  the  decedent's  father  and  mother,  if  both 
survive.  If  there  be  no  father  nor  mother,  then  one-half  goes  in  equal 
shares  to  the  brothers  and  sisters  of  the  decedent,  and  to  the  children  of 
any  deceased  brothers  or  sisters,  by  right  of  representation.  ♦  ♦  ♦  (4) 
If  the  decedent  leaves  a  surviving  husband  or  wife  and  no  issue,  and  no 
father  nor  mother,  nor  brother  nor  sister,  the  whole  estate  goes  to  the 
surviving  husband  or  wife."  Held,  that  the  second  clause  of  subdivision 
2  applies  only  to  cases  where  there  is  a  surviving  brother  or  sister  and 
children  of  a  deceased  brother  or  sister,  and  that  where  there  is  neither 
brother  nor  sister  surviving,  and  the  case  comes  within  the  terms  of  sub- 
division 4,  that  governs,  to  the  exclusion  of  children  of  a  deceased  brother 
or  sister. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent.  Dig. 
«  160;  Dec.  Dig.  8  52.»] 

In  Equity.  Suit  by  W.  M.  Sweetland,  B.  J.  Sweetland,  husband  of 
said  W.  M.  Sweetland,  and  Grover  T.  Lemon,  a  minor,  by  W.  M. 
Lemon,  guardian  of  his  estate,  against  Christine  Transberg  and  others. 
On  demurrer  to  bill.     Sustained. 

N.  E.  Conklin,  for  complainants. 

T.  P.  Gose  and  C.  C.  Gose,  for  defendants. 

WHITSON,  District  Judge.  This  is  a  suit  to  establish  the  heirship 
of  complainants  as  children  of  the  deceased  sisters  of  Hans  Trans- 
berg, who,  it  is  alleged,  died  intestate  in  this  district  leaving  a  widow, 
but  neither  father,  mother,  brother,  hor  sister,  surviving. 

In  the  absence  of  state  construction,  the  demurrer  to  the  amended 
bill  of  complaint  calls  for  an  interpretation  of  subdivisions  2  and  4  6i 
section  4620  of  Ballinger's  Code  (Pierce's  Code,  §  2702),  which  read  as 
follows : 

(2)  *'If  the  decedent  leaves  no  issue,  the  estate  ^oes  in  equal  shares  to  the 
surviving  husband  or  wife,  and  to  the  decedent's  father  and  mother,  if  both 
survive.  If  there  be  no  father  nor  mother,  then  one-half  goes  in  equal  shares 
to  the  brothers  and  sisters  of  the  decedent,  and  to  the  children  of  any  deceased 
brothers  or  sisters,  by  right  of  representation.  If  decedent  leaves  no  issue, 
nor  husband  nor  wife,  the  estate  must  go  to  his  father  and  mother.*' 

(4)  "If  the  decedent  leaves  a  surviving  husband  or  wife  and  no  Issue,  and 
no  father  nor  mother,  nor  brother  nor  sister,  the  whole  estate  goes  to  the  sur- 
viving husband  or  wife." 

Complainants  claim  under  the  second  clause  of  subdivision  2,  while, 
as  to  the  present  issue,  counsel  for  defendants  rest  their  case  upon  the 
theory  that  the  widow,  to  whom  the  property  of  deceased  was  distrib- 
uted by  the  probate  court,  was  entitled  under  subdivision  4  to  take  as 
the  sole  heir  of  deceased. 

•For  other  cases  see  same  topic  A  S  numbbb  in  See.  *  Am.  Digs.  ^907  to  date,  *  Rep'r  Indexes 
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Several  familiar  rules  of  statutory  construction  are  to  be  observed. 

Where  the  parts  of  a  statute  so  conflict  as  to  be  irreconcilable,  a 
prior  must  give  way  to  a  later  provision  as  being  the  final  expression  of 
the  legislative  will. 

An  act,  if  possible,  should  receive  that  construction  which  will  give 
effect  to  every  clause  and  section. 

While  the  legislative  intent  controls,  that  intent  is  to  be  drawn  from 
the  statute  itself,  and  it  is  only  where  the  meaning  is  ambiguous  that 
there  is  room  for  construction  at  all. 

With  these  rules  in  mind,  we  proceed  to  an  examination  of  the  re- 
spective claims  of  the  parties.  While  the  clauses  in  subdivision  2  as 
divided  by  periods  form  distinct  sentences,  it  is  manifest  that  the  text 
was  illy  punctuated. 

The  statute  of  California,  from  which  the  act  under  consideration 
appears  to  have  been  taken  (Deering's  Civ.  Code  Cal.  1903,  §  1386, 
subd.  2),  divides  subdivision  2,  which  is  practically  identical  in  phrase- 
ology with  subdivision  2  of  the  statute  of  this  state,  into  but  two  sen- 
tences. Under  the  rule  that  the  legislative  intent  must  be  discovered 
if  possible,  it  would  seem  to  be  sufficiently  clear  that  the  second  sen- 
tence or  clause  of  this  subdivision  should  be  construed  in  connection 
with  the  first.  In  other  words,  while  the  second  clause  makes  provi- 
sion only  for  one  half  of  the  estate,  the  provision  of  the  first  that  the 
other  half  goes  to  the  surviving  husband  or  wife  should  be  read  into 
the  second. 

Thus  aiding  the  statute,  it  is  pertinent  to  inquire  of  results. 

The  complainants  must  rest  upon  one  of  two  propositions:  Either 
the  subdivisions  must  be  reconciled,  or  subdivision  4  must  be  disre- 
garded altogether.  But  the  latter  presents  nothing  to  construe.  It  is 
unambiguous.  If  complainants  may  take  under  subdivision  2,  then  the 
rule  that  a  later  conflicting  provision  nullifies  that  which  goes  before 
will  have  to  be  ignored.  From  that  standpoint,  subdivision  4  would  be 
superfluous.  *  The  court  is  not  at  liberty  to  violate  so  cardinal  a  rule 
of  construction.  It  would  involve  also  substituting  that  which  does  at 
least  need  aid  to  make  it  understood,  for  language  entirely  certain  in 
meaning. 

Thus  far  the  discussion  has  proceeded  upon  the  assumption  that  the 
two  provisions  affect  the  same  matter  and  cannot  stand  together ;  and  it 
has  been  seen  that  if  they  cannot  be  reconciled  the  complainants  must 
fail.  If  they  can  be  harmonized,  it  is  perfectly  clear  that  it  must  be 
done  by  construing  subdivision  2,  which  is  obscure,  and  not  by  abro- 
gating subdivision  4,  the  terms  of  which  are  too  plain  to  be  construed. 
It  has  been  suggested  that  section  4620  was  probably  taken  from  Cali- 
fornia. A  perusal  of  the  statute  of  that  state  is  confirmatory  of  this 
conclusion.  But,  however,  that  may  be,  the  California  Supreme  Court, 
considering  identical  provisions,  clearly  expressed  a  view  contrary  to 
the  contention  of  complainants'  counsel. 

In  Ingram's  Estate  v.  Clough,  78  Cal.  586,  21  Pac.  435,  12  Am.  St. 
Rep.  80,  that  court  concluded  that  the  second  subdivision  was  meant 
to  apply  only  to  cases  where  there  is  a  surviving  brother  or  sister  and 
children  of  a  deceased  brother  or  sister.    The  reason  for  the  use  of  the 
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word  "and/*  instead  of  "or,"  relied  upon  here  as  having  the  same 
meaning,  will  thus  be  seen.  This  harmonizes  the  statute  and  gives  ef- 
fect to  the  whole.  The  decision  above  referred  to  no  doubt  led  to  the 
amendatory  act  of  the  Legislature  of  California  in  1905,  wTiich  must 
have  been  adopted  to  meet  the  holding  of  the  Supreme  Court.  The 
argument,  therefore,  by  complainants'  counsel,  that  the  legislative  in- 
terpretation ought  to  be  adopted,  results  in  favor  of  the  defendants, 
for  if  the  construction  relied  upon  is  sound  there  was  no  need  of  an 
amendment. 

It  cannot  escape  attention  that  the  right  to  take  by  representation  is 
specifically  provided  for  in  subdivisions  1,  2,  3,  6,  and  7  of  the  above- 
noted  section,  but  is  omitted  in  subdivision  4.  This  emphasizes  the 
views  already  expressed,  and  it  negatives  inadvertence  on  the  part  of 
the  Legislature  in  framing  the  statute,  if  such  an  element  could  become 
the  subject  of  consideration.  From  whatever  standpoint  the  matter 
be. regarded,  there  is  no  ground  upon  which  the  complainants  may 
stand  as  heirs  of  the  deceased. 

This  conclusion  renders  it  unnecessary  to  discuss  section  4638  (sec- 
tion 2716,  Pierce's  Code). 

Demurrer  sustained. 


In  re  EVANS  LUMBER  CO. 

(DlBtrlct  Court  N.  D.  Georgia.    February  U,  IdlO.) 

No.  2,531. 

1.  Bankbuptct  (§  166*)— Chattel  Mortgages— VALiorrr. 

When  Intervener  began  to  sell  lumber  to  the  bankrupt,  he  required  the 
personal  indorsement  of  B.  for  $1,000,  which  was  about  the  amount  for 
which  he  expected  to  give  the  bankrupt  credit.  Within  four  months  prior 
to  the  bankrupt's  adjudication,  Intervener,  at  B /s  request,  gave  up  such 
personal  indorsement  and  took  a  mortgage  on  the  bankrupt's  machinery 
and  a  transfer  of  certain  of  its  bills  receivable.  The  mortgage  was  not 
recorded  immediately,  but  without  any  arrangement  between  intervener 
and  the  bankrupt  to  keep  ft  from  the  record.  Held,  that  the  mortgage 
was  valid  as  between  the  parties  and  as  to  the  bankrupt's  trustee ;  inter- 
vener having  no  reasonable  cause  to  believe  the  bankrupt  to  be  insolvent 
when  he  took  It 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  IS  250,  251; 
Dec.  Dig.  S  166.*] 

2.  Bankruptot  (5  474*)— liiENS  — CABnro  fob  I^bopkbtt  —  Contbibution  by 

LlENOB. 

Where  intervener  had  a  valid  chattel  mortgage  lien  on  certain  of  the 
bankrupt's  machinery  and  a  transfer  of  certain  of  its  biUs  receivable  to 
secure  an  indebtedness  of  $930.45,  and  was  entitled  to  be  paid  from  the 
proceeds  of  a  sale  of  the  machinery  |380»  he  was  properly  charged  $75  as 
a  coi^ibution  toward  the  expense  of  caring  for  the  property  pending  bank- 
ruptcy and  before  sale. 

[Ed.  Note.— For  other  cases^  see  Bankruptcy,  Dec  Dig.  f  474.*] 

In  the  matter  of  the  Evans  Lumber  Company,  bankrupt.  Interven- 
tion of  H.  T.  Reynolds  to  recover  certain  mortgaged  personalty.  De- 
cree for  intervener. 

•For  other  casei  mo  lamo  topic  ft  §  kuicbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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The  question  made  by  the  petition  for  review  on  the  findings  of  the 
referee  on  claim  of  H.  T.  Reynolds  as  to  his  right  to  priority  to  mort- 
gage on  certain  machinery  and  transfer  to  him  as  collateral  three  ac- 
counts. 

Arthur  Heyman,  for  intervener, 
Hudson  Moore,  for  creditors, 

NEWMAN,  District  Judge.  The  report  of  the  referee  is  as  fol- 
lows : 

"A  claim  was  filed  on  October  28, 1909,  in  Re  Brans  Lumber  Company,  bank- 
rupt, by  one  H.  T.  Reynolds.  The  petition  sets  out  that  the  said  Erans  lioin- 
ber  Company  is  indebted  to  Che  said  Reynolds  in  the  sum  of  $930.46,  less  cer- 
tain credits,  and  that  said  indebtedness  to  said  Reynolds  is  secured  by  a  mort- 
gage on  certain  machinery,  as  set  out  in  the  petition.  Petitioner  claims  that 
the  mortgage  created  a  lien  in  his  favor,  and  that  he  was  entitled  to  be  paid 
the  proceeds  of  said  machinery,  which  is  shown  in  the  petition  for  confirmation 
of  sale  filed  November  10,  1909,  to  be  the  sum  of  $380. 

"In  addition  to  this,  there  were  three  accounts  transferred  to  petitioner  to 
secure  said  mortgage,  the  proceeds  of  which  are  also  claimed  in  the  petition. 

"The  petition  further  shows  (and  it  is  borne  out  by  the  evidence)  that  Rey- 
nolds at  first  had  received  a  note  for  $1,000  indorsed  by  James  Evans  Individ- 
ually, and  that  at  the  request  of  the  said  Bvans  this  security  was  given  up, 
and,  it  having  been  made  to  appear  to  the  said  Reynolds  that  the  affairs  of  the 
Evans  Lumber  Company  were  in  good  condition,  he  surrendered  the  note  to  the 
said  Evans,  and  took  the  mortgage,  which  is  attached  to  the  petition. 

"The  evidence  shows  that  this  mortgage  was  kept  from  the  record,  but  the 
testimony  shows  that  the  said  Reynolds  did  not  keep  the  mortgage  from  record 
by  any  agreement  with  the  said  Evans,  but  retained  the  right  to  record  his 
mortgage  when  he  saw  proper. 

"The  answer  was  filed  by  the  attorneys  representing  the  trustee  on  Novem- 
ber 1,  1909.  This  answer  denies  that  the  intervener,  Reynolds,  was  ignorant 
of  the  true  condition  of  the  affairs  of  the  said  Evans  Lumber  Company,  and 
alleges  that  he  should  have  known  of  the  true  condition  of  the  said  Evans 
Lumber  Company ;  that  the  giving  of  the  mortgage  did  not  create  a  lien  until 
the  same  was  recorded ;  and  it  appears  that  the  same  was  not  recorded  until 
the  intervener  had  knowledge  of  the  insolvent  condition  of  the  said  bankrupt, 
Eivans  Lumber  Company. 

"Trustee's  attorneys,  further  answering,  say  that  the  mortgage  and  trans- 
fer of  said  accounts  was  within  four  months  prior  to  the  adjudication  of  the 
Evans  Lumber  Company  as  a  bankrupt ;  that  the  said  mortgage  was  given  to 
secure  a  pre-existing  indebtedness,  and  was  given  and  taken  under  such  con- 
ditions and  circumstances  as  of  necessity  put  said  Reynolds  upon  notice  as  to 
the  true  financial  condition  of  the  said  Evans  Lumber  Company. 

"The  brief  of  intervener's  counsel  is  very  full,  and  meets  with  the  approval 
of  the  referee.  Under  the  law  of  Georgia  (Code,  {  2727),  it  is  not  necessary  to 
record  the  mortgage  as  between  the  parties.  The  law  is  very  full  as  to  the 
trustee  taking  the  place  of  the  bankrupt  concern.  There  have  been  no  inter- 
vening liens  filed  in  this  case,  and.  as  between  the  parties,  it  ai^pears  to  the 
referee  that  the  mortgage  given  in  lieu  of  certain  security  to  Reynolds,  and 
accepted  by  him  in  good  faith,  as  the  evidence  shows,  should  be  held  good. 
From  the  evidence  the  only  point  in  this  case  is  whether  or  not  Reyn<4ds,  from 
his  associations  and  dealings  with  the  Eivans  Lumber  (X>mpany,  was  put  on 
notice,  or  had  reasonable  cause,  to  believe  any  bankrupt  conditions  existing  at 
the  time  that  he  took  the  mortgage. 

"It  appears  to  the  referee  that  this  question  has  been  fully  decided  in  the 
case  of  Coder  v.  Arts,  152  Fed.  943  [82  C.  O.  A.  91,  15  L.  R.  A.  (N.  S.)  372], 
and  0)der  v.  McPherson,  152  Fed.  951  [82  C.  a  A.  99],  and  quoted  by  the 
referee  in  a  former  decision,  which  has  Just  passed  under  the  review  of  the 
Judge  of  the  District  0>urt  in  the  case  of  M.  C.  Vandiver. 
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'TThe  eri^^ce  Is  convlndog  to  the  referee  that  Reynolds  was  not  aware  of 
the  bankrupt  condition  of  the  affairs  of  the  Evans  Lumber  Company  at  the 
time  that  he  agreed  with  Evans  to  surrender  the  personal  note  of  Evaus^  and 
accept  a  mortgage  on  certain  machinery,  as  specified  in  his  petition^  which  ma- 
chinery now  stands  for  $380,  as  sold  by  the  trustee.'* 

It  appears  from  the  opinion  of  the  referee  and  the  evidence  in  the 
record  that  the  Evans  Lumber  Company  was  engaged  in  the  lumber 
business,  and  at  the  time  H.  T.  Re3niolds  began  to  sell  tiiem  lumber 
and  required  the  personal  indorsement  of  James  Evans,  individually, 
for  $1,000,  which  was  about  the  amount  he  expected  to  give  the  bank- 
rupt credit. 

It  further  appears  from  the  record  in  this  case  that,  within  four 
months  prior  to  the  adjudication  of  the  Evans  Lumber  Company,  H. 
T.  Reynolds,  at  the  request  of  Evans,  gave  up  the  personal  indorse- 
ment and  took  the  mortgage  and  transferred  notes. 

The  only  question  in  tiie  case,  and  the  one  to  determine,  is  whether 
or  not  Reynolds,  at  the  time  he  took  this  security,  had  reasonable 
cause  to  believe  the  Evans  Lumber  Company  to  be  insolvent.  The  ref- 
eree says : 

"The  evidence  is  convincing  that  Reynolds  was  not  aware  of  the  bankrupt 
condition  of  the  affairs  of  the  Evans  Lumber  Ck>mpany  at  the  time  that  he 
agreed  with  Evans  to  surrender  the  personal  note  of  Evans,  and  accept  a  mort- 
gage on  certain  machinery  as  specified  in  his  petition,  which  machinery  noW 
stands  for  $380,  as  sold  by  the  trustee." 

I  think  the  evidence  sustains  the  referee  in  this  conclusion. 

The  referee  further  held  that  Reynolds  should  pay  $76  toward  the 
expenses  of  looking  after  and  caring  for  the  property  in  which  he 
was  interested  when  the  bankruptcy  was  pending  and  before  the  sale. 

I  am  not  prepared  to  say  that  this  amount  is  unreasonable.  It  is 
perfectly  clear  that  he  should  pay  his  proportion  of  the  rent  and  other 
expenses  incident  to  the  care  of  the  property  on  which  he  had  a  mort- 
gage. The  referee  finds  that  $75  is  "the  lowest  possible  figure"  at 
which  the  expense  can  be  figured. 

The  action  of  the  referee  is  approved. 


In  re  SIMS. 

Ex  parte  BATJER  &  CO. 

(District  Oourt,  S.  D.  New  York.    February  21,  1010.) 

1.  Bankbuptct  (§  89i*)— Pboceediwqs  in  State  Coubt— Vacation  of  Stat. 

A  stay  of  proceedings  against  a  bankrupt  in  the  state  court  will  be 
vacated,  so  as  to  permit  creditors  to  move  the  state  court  to  punish  the 
bankrupt  for  contempt  committed  prior  to  the  filing  of  the  bankruptcy  pe- 
tition. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  64^-654 ;  Dea 
Dig.  S  891.*] 

2.  Bankruptcy  (§  391*)— Pbooeedings   in   State  Coxjbt— Stay— EIxecution 

Against  Sau^by. 

Where,  prior  to  bankruptcy,  judgment  creditors  of  the  bankrupt  had  se- 
cured an  execution  entitling  them  to  collect  from  the  bankrupt's  employ- 

*For  other  eases  see  same  topic  ft  §  kiticbbr  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Rep'r  Index« 
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era  10  per  cent,  of  his  salary,  as  authorized  by  Oode  Civ.  Pjoc.  N.  Y.  | 
1391,  a  stay  granted  in  bankruptcy  proceedings  would  be  vacated,  so  as  to 
permit  the  creditora  to  proceed  in  the  state  court  to  collect  any  part  of  the 
salary  falling  due  prior  to  the  filing  of  the  bankruptcy  petition,  regarding 
the  same  as  apportioned  for  the  month  in  which  the  petition  was  filed,  but 
not  to  permit  the  collection  of  any  part  of  the  salary  earned  after  the  filing 
of  the  petition,  to  permit  which  would  be  in  conflict  with  the  purpose  of  a 
discharge. 

•  [Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {§  649-654 ;  Dec. 
Dig.  S  391.*] 

In  the  matter  of  bankruptcy  proceedings  against  one  Sims.  Appli- 
cation for  vacation  of  a  stay  of  proceedings  in  the  state  court  by 
Batjer  &  Co.    Granted  in  part. 

This  is  an  application  to  vacate  the  usual  stay  against  the  bankrupt's  cred- 
itors. The  bankrupt  was  adjudicated  upon  his  own  petition,  filed  on  December 
20,  1909.  More  than  11  years  previous  to  this  the  creditors  had  obtained  a 
Judgment  against  him  in  the  state  court  on  October  12,  1898^  for  $723.40.  On 
October  7,  1908^  the  creditors  obtained  an  execution  under  section  139T  of  the 
New  York  state  Code,  by  virtue  of  which  they  were  entitled  to  collect  from  the 
bankrupt's  employera  10  per  cent  of  his  salary  till  the  Judgm^it  was  paid. 
The  employers  paid  to  the  creditora  $30.76.  The  sheriff  under  the  levy  col- 
lected and  now  retains  in  his  hands  $139.42,  and  these  two  sums  represent  the 
percentage  due  under  the  execution  for  a  period  of  22  weeks,  since  when  noth- 
ing has  been  paid.  On  December  4,  1909,  the  bankrupt  was  served  with  an 
order  from  the  state  court  directing  him  to  appear  for  examination  on  the  re- 
turn day  mentioned  therein,  which  was  December  14,  1909.  Upon  that  day  he 
defaulted. 

Joseph  P.  Williams,  for  creditors, 
Harry  R.  Kohn,  for  bankrupt. 

HAND,  District  Judge  (after  stating  the  facts  as  above).  The 
stay  will,  of  course,  be  vacated,  so  as  to  permit  the  creditors  to  move 
the  state  court  to  punish  the  bankrupt  for  any  contempt  committed 
prior  to  December  20,  1909.  In  addition,  the  stay  will  be  vacated  so 
as  to  permit  the  creditors  to  proceed  in  the  state  court  to  collect  any 
part  of  the  bankrupt's  salary  which  fell  due  prior  to  December  20, 
1909.  In  re  Driggs  (D.  C.)  171  Fed.  897 ;  Ex  parte  Raymond  (D.  C.) 
171  Fed.  897.  For  this  purpose  his  salary  for  December  may  be  re- 
garded as  apportioned.  While  in  the  case  at  bar,  the  levy  is  not 
against  exempt  property,  it  was  more  than  four  months  old  when  the 
petition  was  filed,  and  under  the  New  York  Code  the  execution  op- 
erates as  "a  continuing  levy"  till  the  judgment  is  paid.  Of  course,  I 
have  no  power  to  direct  the  sheriff  to  pay  the  creditors.  For  any  re- 
lief they  must  go  to  the  courts  in  which  they  initiated  their  proceed- 
ings.   AH  I  can  do  is  to  relieve  them  from  any  stay  of  this  court. 

The  remaining  question  is  as  to  proceeding  under  the  levy  to  recover 
10  per  cent,  of  that  portion  of  his  salary  which  the  bankrupt  has 
earned  and  shall  earn  after  petition  filed.  In  Re  Driggs,  Ex  parte 
Raymond,  supra,  I  said  that  there  was  no  difference  between  exempt 
wages  and  wages  earned  after  petition  filed.  The  case  involved  only 
exempt  wages,  and  the  statement  Was  clearly  obiter.  It  was  inad- 
vertent, and  I  think  it  is  wrong.  In  cases  of  garnishment,  where  the 
obligation  garnished  is  unconditional  and  due  in  installments,  it  may 

*For  oUier  cmm  see  lame  topic  ft  i  jkumbrr  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep*r  Indexee 
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be  that  installments  which  fall  due  after  petition  filed  will  be  covered 
by  the  lien.  Even  if  the  obligation  be  conditional,  the  same  thing  may 
be  true,  if  the  condition  does  not  involve  the  performance  of  services 
by  the  bankrupt  or  his  transfer  of  property.  In  this  case,  however, 
all  the  salary  which  the  creditors  can  get  after  December  20,  1909, 
will  be  part  of  what  the  bankrupt  has  earned  and  will  earn  after  peti- 
tion filed.  The  situation  is  wholly  unlike  the  case  of  a  merely  future 
obligation,  or  of  a  conditional  obligation  when  performance  does  not 
depend  upon  the  bankrupt. 

Should  I  allow  the  creditors  to  levy  on  wages  in  fact  earned  in  the 
future,  they  would  recover  upon  a  past  debt  from  property  earned 
subsequently.  This  contradicts  the  whole  purpose  of  a  discharge,  and 
I  cannot  permit  it,  without  violating  the  act.  It  is  not  enough  that  in 
form  the  levy  may  be  upon  a  single  chose  in  action,  consisting  of  the 
contract  of  employment.  I  concede  that  this  is  so ;  but  the  obligation 
is  quite  valueless  till  the  bankrupt  performs  the  condition  of  service 
to  his  employer.  Therefore,  for  the  purposes  of  'this  act,  I  shall  decide 
that  the  wages  which  arise  from  services  rendered  after  petition  filed 
are  covered  by  the  discharge,  and  that  the  stay  should  continue  as  to 
that. 

Hence  the  order  must  be  limited  to  so  much  of  the  salary  as  rep- 
resents services  rendered  prior  to  December  20,  1909. 


In  re  ALiFRED  KESSLER  &  GO. 

Ex  parte  HEINE  &  CO. 

(District  Court,  S.  D.  New  York.    February  25,  1010.) 

Bankbuptct  (8  S40*) — CLAnis— Form— Pkoof. 

Claimant,  a  bank,  sent  to  the  bankrupt's  receiver  an  account  showing 
the  general  balance  of  its  claim  against  the  bankrupt  In  the  form  of  a 
bank  account,  shortly  following  the  filing  of  the  petition.  An  attorney 
representing  claimant  testified  that,  a  very  few  days  thereafter,  he  had  a 
conversation  with  the  receiver,  who  was  afterwards  trustee,  and  was  in- 
formed that  the  receiver  had  received  the  claim,  and  that  "it  was  all 
right''  The  receiver  testified  that,  while  he  would  not  contradict  such 
testimony,  he  had  no  recollection  of  the  interview,  and  no  sworn  claim  in 
proper  form  was  ever  filed  within  the  time  prescribed.  Held,  that  such 
evidence  was  insufllclent  to  establish  an  agreement  between  the  creditor 
and  the  trustee  as  to  the  sufficiency  of  the  claim,  and  that  the  claimant 
was,  therefore,  not  entitled  to  amend. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  f  340.*] 

In  the  matter  of  the  bankruptcy  proceedings  of  Alfred  Kessler  & 
Co.  On  petition  of  Heine  &  Co.  to  review  a  referee's  order  declin- 
ing to  allow  petitioner  to  amend  its  proof  of  claim.    Affirmed. 

See  174  Fed.  906. 

This  is  a  petition  to  review  the  order  of  the  referee  in  bankruptcy  declin- 
ing to  allow  the  petitioner  to  amend  its  proof  of  claim  so  as  to  conform  with 
the  statute.  The  bankrupts  made  an  assignment  for  the  benefit  of  creditors 
on  October  30,  1907,  and  thereafter  the  assignee  for  the  benefit  of  creditors 
sent  a  notice  to  all  creditors  that  they  should  submit  to  him  their  claims  in 

*For  other  caaei  see  same  topic  &  S  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Rep'r  Indexes 
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writing.  The  petitioner  filed  a  signed  copy  of  the  account  stated  between  the 
bankrupt  and  themselYee,  ^hieh  set  forth  in  full  detail  all  the  items  of  the 
account,  and  stated  the  general  balance.  The  account  was  in  the  usual  form 
of  a  bank  account;  the  petitioners  being  themselves  Frendi  bankers.  A<>- 
company Ing  the  account  was  a  letter  to  the  assignee  of  which  the  following 
is  a  copy: 

"Paris,  NoTember  12.  1007. 
"Wmiam  Williams,  Esq.,  85  Wall  Street,  New  York— Dear  Sir:  Be  Kess- 
ler  &  Co.  We  are  in  receipt  of  your  circular  of  October  31st,  contents  of  which 
have  had  our  attention,  and,  referring  to  the  letter  we  addressed  on  the  6th 
Inst  to  Messrs.  Keseler  &  Go.,  we  b^  to  hand  you  herewith  extract  of  ac- 
count of  the  said  firm,  made  up  the  7th  of  November,  and  showing  a  debit 
balance  of  $27,159.47.  We  authorize  by  this  mall  Messrs.  Heldelbach,  Ickel- 
helmer  &  Oo.  of  your  dty  to  represent  us  In  this  matter,  which  we  mention 
for  your  government,  and,  awaiting  your  communication,  we  remain,  dear  sir, 
"Tours  faithfully,  Heine  &  Co." 

On  the  8th  of  November,  1907,  a  petition  In  bankruptcy  was  filed  against 
the  bankrupts,  and  Lawrence  EX  Sexton  was  appointed  receiver,  and  subse- 
quently and  on  November  22,  1907,  they  were  adjudicated  bankrupts,  and  on 
or  about  December  30,  1907,  the  receiver  was  appointed  trustee.  Some  two 
months  before  November  22,  1906,  the  trustee  sent  out  a  notice  to  all  credit- 
ors telling  them  the  date  at  which  the  time  would  expire  to  prove  claims. 
This  was  in  the  nature  of  a  warning.  The  petitioner  filed  no  other  papers 
than  those  whldi  they  filed  with  the  assignee,  but  the  assignee  upon  the  qual- 
ification of  the  receiver  turned  oven  to  the  receiver  all  the  papers  of  the  bank- 
rupts and  all  papers  which  he  had  received  during  his  own  incumbency,  and 
among  these  papers  were  the  letter  and  account  sent  by  the  petitioner  to  the 
assignee. 

Some  time  a  very  few  days  after  Novenjber  8,  1907,  Mr.  Delos  McCurdy, 
who  at  that  time  was  attorney  for  the  New  York  correspondent  of  the  peti- 
tioner, had  an  interview  with  the  trustee,  who  was  then  receiver.  Mr.  Mc- 
Curdy says  that  at  the  first  interview  he  asked  the  receiver  If  he  had  re- 
ceived from  the  assignee  a  claim  of  the  petitioner  against  the  bankrupt  es- 
tate ;  that  the  receiver  told  him  to  come  in  a  day  or  two  afterwards ;  that 
he  did  come  a  day  or  two  afterwards  and  again  asked  the  receiver  If  the 
claim  was  received  from  the  assignee,  and  the  receiver  said  It  wbs,  Mr.  Mc- 
Curdy asked  him  if  It  was  all  right,  and  he  said  It  was.  The  receiver,  who 
was  sworn,  says  that  he  will  not  contradict  the  statement  of  Mr.  McCurdy, 
but  he  has  no  recollection  of  the  Interview. 

After  the  expiration  of  the  year  the  petitioner  filed  an  amendment  to  his 
claim  which  complied  with  the  statute  and  the  question  before  the  referee 
was  as  to  whether  the  amendment  should  be  allowed*  The  referee  bas  de- 
cided against  the  amendment 

Wallace  MacFarlane,  for  the  trustee. 
Thomas  &  Oppenheimer,  for  Heine  &  Co. 

HAND,  District  Judge  (after  stating  the  facts  as  above).  There 
are  two  points  upon  both  of  which  the  petitioner  miist  succeed  in  order 
to  succeed  upon  the  appeal.  He  must  first  show  that  a  proof  of  claim 
need  not  contain  in  writing*  any  indication  that  it  is  a  claim  against  the 
bankrupt  estate ;  and,  second,  if  he  succeeds  upon  that  point,  he  must 
show  that  the  conversation  between  the  trustee,  then  the  receiver,  and 
Mr.  McCurdy  estopped  the  trustee  from  denying  that  some  sort  of 
claim  had  been  filed. 

I  do  not  think  it  is  necessary  to  make  any  decision  upon  the  first 
point,  although  I  can  see  many  evils  which  would  arise  from  permitting 
oral  testimony  to  show  that  some  of  the  papers,  which  came  into  the 
hands  of  the  trustee,  he  agreed  to  treat  as  proofs  of  claim.    When 
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the  Congress  says  that  the  proof  of  claim  must  be  in  writing,  it  must 
mean  that  there  are  certain  essential  elements  without  which  it  is  no 
"claim"  at  all.  I  should  think  that  one  of  those  elements  must  be 
some  indication  in  the  writing  that  the  "claim"  is  a  demand  against  the 
"bankrupt  estate.  No  case  goes  so  far  as  to  remove  that  essential. 
However,  I  make  no  decision  upon  that  question  because  it  is  not  nec- 
essary. 

The  most  that  the  petitioner  can  claim  is  that  because  of  the  con- 
versation between  the  trustee,  then  receiver,  and  Mr.  McCurdy,  the 
trustee  consented  that  .the  petitioner's  statement  and  letter,  whidi  he 
had  received  with  the  other  papers  from  the  assignee,  should  stand  in 
the  place  of  a  proof  of  claim.  If  any  paper  is  to  be  treated  as  a 
proof  of  claim  which  the  parties  agree  on,  I  am  certainly  of  opinion 
that  the  oral  testimony  on  which  the  parties  rely  must  be  clear  and 
explicit.  The  trustee  has  no  recollection  of  the  conversation;  but, 
assuming  that  Mr.  McCurdy's  recollection  is  accurate,  it  by  no  means 
goes  far  enough  to  show  that  the  trustee  consented  to  accept  the  pa- 
pers in  lieu  of  a  formal  proof  of  claim.  He  was  asked  whether  he  had 
received  them  from  the  assignee,  and  he  said  that  he  had,  and  that 
they  were  all  right.  At  the  time  when  this  conversation  took  place, 
no  trustee  had  been  appointed,  and  no  adjudication  had  taken  place. 
No  proof  of  claim  could  have  been  filed.  It  is  inconceivable  to  my 
mind  that  either  party  to  the  conversation  could  have  intended  thjit 
the  papers  referred  to  should  stand  in  lieu  of  a  proof  of  claim.  The 
receiver  did  not  know  that  he  would  be  elected  trustee;  he  did  not 
know  that  there  would  be  an  adjudication.  It  would  have  been  rash 
and  improper  for  him  to  have  agreed,  on  behalf  of  the  future  trustee 
and  in  the  event  of  a  future  adjudication,  that  any  existing  papers 
should  have  stood  in  place  of  a  proof  of  claim.  I  do  not  even  mean 
to  decide  that  such  an  agreement  would  have  bound  the  estate,  though 
the  receiver  was  subsequently  made  trustee ;  but  I  do  mean  to  decide 
that  it  would  be  most  unreasonable  to  construe  the  language  used'  as 
intended  by  the  parties  to  constitute  so  certain  an  agreement  as  must 
exist,  if  this  paper  is  by  estoppel  to  be  construed  as  a  proof  of  claim. 

Therefore,  the  proof  falls  short,  in  my  opinion,  of  an  agreement 
that  the  papers  should  stand  as  a  proof  of  claim.  Assuming  all  that 
Mr.  McCurdy  says  to  be  true,  it  would  be  an  extreme  thing  to  infer 
from  it  any  intention  to  do  more  than  ascertain  whether  the  petition- 
er's account  was  in  the  receiver's  hand.  But  at  the  least  the  petitioner 
must  go  further  and  show  that  at  some  time  the  creditor  agreed  with 
the  trustee  that  the  paper,  which  did  not  purport  to  be  a  claim  against 
the  estate,  should  be  treated  as  such.  Otherwise  it  would  be  enough 
to  show  that  the  bankrupt's  books  contained  the  claim  in  full  to  dis- 
pense with  any  proof  of  claim.  I  am  assuming  for  the  sake  of  argu- 
ment that  it  would  be  enough  even  if  the  creditor  should  agree  with 
the  trustee  that  the  account  in  the  ledger  should  stand  for  a  claim. 
The  petitioner  cannot  ask  more  than  that,  and  he  fails  even  to  es- 
tablish that. 

Order  affirmed;  petition  denied. 
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In  re  T.  M.  LESHER&  SON. 

(District  Courts  B.  D.  Pennsylvania,    Febraary  25,  1910.| 

No.  1,445. 

1.  Bankbuptot  (S  842%*) — ^Pboceedinos  Before  Refebeb— Review  bt  Ooust 
—Time  for  Petition. 

Under  General  Order  In  Bankruptcy  No.  27  (89  Fed.  zl,  32  O.  CL  A. 
zxvii),  providing  that,  when  a  creditor  eAiall  desire  a  review  by  the  judge 
of  any  order  by  the  referee,  he  shall  file  with  the  referee  his  petition 
therefor,  and  the  referee  shall  certify  to  the  judge  the  question  presented 
and  a  summary  of  the  evidence,  and  a  rule  of  court  that,  unless  the  peti- 
tion be  afterwards  allowed  by  a  judge  of  the  District  CJourt,  a  review  of 
any  order  of  a  referee  must  be  asked  by  a  petition  to  him  before  the  ex- 
piration of  the  tenth  day  after  the  order,  where  the  referee  on  November 
18th  disallowed  a  claim,  and  subsequently  the  petitioner  asked  and  ob- 
tained permission  to  take  testimony  in  support  of  the  claim,  and  on  Feb- 
ruary 9th  the  referee  declined  to  change  his  former  order,  and  the  record 
of  the  proceeding  was  transcribed  and  filed  on  February  17th,  a  petiticm 
for  review  presented  to  the  District  Court  on  February  21st  was  not  in 
time ;  the  proceedings,  subsequent  to  the  original  order,  being  without  any 
effect  whatever. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  530;  Dec. 
Dig.  S  342%.* 

Appeal  and  review  In  bankruptcy  cases,  see  note  to  In  re  Efgert,  43  CL 
C.  A.  9.] 

Z.Bankbuftcy  (I  326*) — ^Aoministration  of  Estate— Offset. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  S  68a,  80  Stat  544  (U.  S.  Comp. 
St.  1901,  p.  3450),  providing  that,  in  all  cases  of  mutual  debts  or  credits 
between  the  estate  of  a  bankrupt  and  a  creditor,  the  account  shall  be 
stated  and  one  debt  shall  be  set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid,  a  claim  from  promissory  notes  of  a  partner 
cannot  be  set  off  against  a  judgment  on  behalf  of  the  firm ;  the  debts  not 
being  in  the  same  right 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  514;  Dec. 
Dig.  S  326.*] 

8.  Bankruptcy  (S  326*) — Administration  of  Estate— Offset. 

Under  Bankr.  Act  July  1,  1898,  c  541,  S  68a,  30  Stat  544  (U.  S.  Comp. 
St  1901,  p.  3450),  providing  that  in  all  cases  of  mutual  debts  or  credits 
between  the  estate  of  a  bankrupt  and  a  creditor,  the  account  shall  be 
stated  and  one  debt  shall  be  set  off  against  the  other,  and  the  balance^ 
only  shall  be  allowed  or  paid,  a  creditor  is  entitled  to  prove  only  the  bal- 
ance in  his  favor ;  and,  where  the  bankrupt's  claim  exceeds  his,  his  rem- 
edy is  in  the  court  in  which  the  daim  against  him  is  sought  to  be  en- 
forced. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Coit  Dig.  |  614;  Dee. 
Dig.  S  32a*] 

In  the  matter  of  the  bankruptcy  of  T.  M.  Lesher  &  Son.  On  peti- 
tion to  direct  referee  to  certify  question  for  review.    Refused. 

Edward  J.  &  James  W.  Fox,  for  petitioner. 
Frank  Reeder,  for  bankrupt 

J.  B.  McPHERSON,  District  Judge.  On  November  18,  1909,  tfie 
referee  rejected  a  claim  that  had  been  offered  by  the  present  jJetitioner, 
Andrew  Radel,  against  the  bankrupt  estate.  In  order  to  obtain  a  re- 
view of  the  referee's  action,  the  petitioner  should  have  asked  for  a 
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certificate  within  10  days,  in  conformity  with  the  practice  estaWished 
for  this  district  in  December,  1904,  by  the  following  rule  of  court : 

"Unless  the  petition  be  afterwards  allowed  by  a  judge  of  the  District  Court 
for  canse  shown  after  notice  to  opposing  interests,  a  review  of  any  action  or 
order  of  a  referee  must  be  asked  for  by  petition  presented  to  him  before  the 
expiration  of  the  tenth  day  after  such  action  is  taken  or  order  is  made,  with 
this  exception,  namely,  a  review  of  the  admission  or  rejection  of  evidence,  if 
such  admission  or  rejection  has  been  duly  objected  to  at  the  time,  may  be 
asked  for  within  ten  days  after  the  referee  has  filed  his  decision  in  the  pro- 
ceeding wherein  the  evidence  was  offered.  Referees  are  Instructed  to  disre- 
gard petitions  for  review  when  presented  after  the  expiration  of  the  period 
named,  unless  accompanied  by  an  order  of  allowance  from  a  judge  of  the  Dis- 
trict Court  Prompt  notice  of  filing  of  decisions  upon  any  subject  shall  be 
given  by  the  referee  to  counsel  Interested." 

The  effect  of  this  rule,  taken  in  connection  with  General  Order  27 
(89  Fed.  xi,  32  C.  C.  A.  xxvii),  was  considered  in  Re  Greek  Manu- 
facturing Co.  (D.  C.)  21  Am.  Bankr.  Rep.  Ill,  164  Fed.  211,  and  the 
court  decided  that  under  the  rule  and  the  General  Order  a  decision  of 
a  referee  may  only  be  reviewed  by  petition,  and  that  such  petition  must 
be  presented  withm  the  period  specified  by  the  rule,  or  afterwards  only 
upon  special  allowance  by  one  of  the  judfges;  otherwise,  the  referee's 
order  (unless,  perhaps,  when  it  is  obviously  beyond  his  jurisdiction)  is 
no  longer  subject  to  review  after  the  10  days  have  expired.  And  it 
was  also  decided  that  an  order  once  entered  is  not  subject  to  be  re- 
viewed or  altered  by  the  referee  himself. " 

Within  10  days  from  November  18th,  therefore,  the  petitioner 
should  have  asked  the  referee  to  certify  his  order  of  rejection  for  re- 
view. Instead  of  taking  this  course,  however,  the  petitioner  asked 
and  obtained  permission  to  take  testimony  in  support  of  the  claim. 
After  the  witnesses  had  been  heard,  the  referee  on  February  9,  1910, 
declined  to  change  the  order  of  November  18th.  The  petitioner  then 
goes  on  to  say : 

"The  record  of  which  proceeding  was  transcribed  and  filed  on  the  17th  day 
of  February,  1910." 

This  apparently  means  filed  before  the  referee  himself,  for  no  such 
paper  is  on  file  in  the  District  Court.  But,  whatever  it  means,  its 
probable  object  is  to  furnish  a  plausible  foundation  for  the  argument 
that  the  petition  now  under  consideration  is  in  time,  because  it  was  pre- 
sented to  the  District  Court  on  February  21st.  But  the  date  from 
which  the  period  of  10  days  referred  to  in  the  rule  should  be  counted  is 
not  February  17th,  but  November  18th,  when  the  referee  rejected  the 
claim.  The  subsequent  proceedings  before  him  were  without  warrant, 
and  should  be  wholly  disregarded.  Following  In  re  Greek  Manu- 
facturing Co.,  therefore,  the  petition  must  be  refused,  unless  it  shows 
sufficient  cause  to  move  the  discretion  of  the  court  under  the  first 
clause  of  the  rule. 

Upon  this  point  it  is  only  necessary  to  say  that  I  find  nothing  in 
the  averments  of  the  petition  that  calls  for  the  special  allowance  of  a 
certificate  of  review.  The  adjudication  was  entered  in  September, 
1902,  and  the  claim  was  not  presented  until  November,  1909,  more  than 
seven  years  afterward.  Unless  it  is  saved  by  some  other  provision  of 
the  act,  it  is  expressly  denied  allowance  by  section  67n  (Act  July  1, 
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1898,  c  641,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3444]).  The  claim 
has  not  been  in  Ikigation,  and  the  only  ground  upon  which  it  can  pos- 
sibly stand  is  the  provision  of  section  68a: 

"In  all  cases  of  mutual  debts  or  mutual  credits  between  the  estate  of  a 
bankrupt  and  a  creditor,  the  account  shaU  be  stated  and  one  debt  shall  be  set 
off  agaUiBt  the  other,  and  the  balance  only  shall  be  allowed  or  paid.*' 

Assuming  the  claim  to  be  "provable,**  and  not  to*  be  barred  either 
by  the  statute  of  limitations  or  by  section  57n — ^Railway  Co.  v.  Graham 
(C.  C.  A.)  145  Fed.  809,  76  C.  C.  A.  385— the  furAier  objection  still 
remains  that  a  situation  of  "mutual  debts  or  mutual  credits"  was  not 
presented  when  the  petition  in  bankruptcy  was  filed.  The  claim  is 
based  on  two  promissory  notes  of  T.  M.  Lesher  as  an  individual,  but 
these  are  to  be  set  off  against  a  judgment  that  was  recovered  against 
the  petitioner  on  behalf  of  the  firm  of  T.  M.  Lesher  &  Son  by  the  trus- 
tee in  bankruptcy  in  a  suit  for  unliquidated  damages  ex  contractu. 
Section  68a  does  not  apply  to  such  a  case,  the  debts  not  being  in  the 
same  right.  Collier  (7th  Ed.)  p.  796;  Loveland  (3d  Ed.)  p.  375; 
Brandenburg  (3d  Ed.)  pp.  724,  725;  Gray  v.  RoUo,  85  U.  S.  629,  21 
L.  Ed.  927. 

And  this  also  may  perhaps  be  said :  Section  68a  seems  to  contem- 
plate that,  if  a  creditor's  debt  against  the  bankrupt  is  greater  than  the 
bankrupt's  debt  against  him.  he  shall  only  prove  for  the  balance.  But 
here  (assuming  the  debts  to  oe  in  the  same  right)  the  petitioner  is  seek- 
ing to  prove  his  whole  debt,  and  not  merely  the  balance — if  in  fact  the 
balance  is  in  his  favor.  If,  however,  a  creditor's  debt  against  the 
bankrupt  is  less  than  the  bankrupt's  debt  against  him,^  the  time  for  a 
set-off  would  seem  to  be  when  the  creditor  is  sued,  and  the  place  the 
forum  in  which  the  suit  is  brought.  If,  therefore,  the  petitioner  has 
any  equitable  ground  on  which  to  ask  for  a  set-off  against  the  trustee, 
his  remedy  would  seem  to  be  in  the  court  which  rendered  and  controls 
the  judgment. 

I  can  see  no  good  reason  for  interfering  with  the  ordinary  operation 
of  the  rule  already  quoted. 

The  petition  is  refused. 


In  re  A-  P.  WILSON  &  00. 

(District  Court,  B.  D.  Pennsylvania.    February  12,  1910.) 

No.  ai80. 

Bahkbttptot  (I  140*)— Title  to  Pbopertt— Liens. 

Where  parties  who  contracted  to  furnish  and  set  tile  for  buildings  In  the 
course  of  erection  assigned  their  contracts  to  a  trust  company  as  security 
for  money  borrowed,  but  did  not  attempt  in  any  way  to  pledge  the  tile,  the 
trust  company  is  not  entitled,  as  against  the  trustee  in  bankruptcy  of  the 
contractors,  to  the  proceeds  of  sale  of  the  tile  which  had  been  delivered  at 
the  buildings. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  140.*] 
•For  pther  eaMif  aoa  Mmt  topic  A  8  numvbk  In  Dec.  ft  Am.  Diss.  1907  to  date,  A  Rep'#  Indeses 
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In  the  matter  of  the  bankruptcy  of  A.  P.  Wilson  &'Co.  Proceeding 
to  review  order  of  referee.    Affirmed. 

.   Arthur  G.  Dickson,  for  Aldine  Trust  Co, 
John  J.  Foulkrod,  Jr.,  for  trustee. 

J.  B.  McPHERSON,  District  Judge.  The  bankrupts  had  agreed  as 
subcontractors  to  furnish  and  set  tile  for  three  buildings  in  course  of 
erection.  For  one  of  these  buildings  the  arrangement  was  rather 
loose,  but  for  present  purposes  it  may  be  treated  as  a  contract,  and  not 
as  a  mere  understanding.  In  order  to  carry  out  their  agreements,  the 
bankrupts  had  delivered  some  tile  at  each  of  the  buildings,  and  these 
articles  were  on  the  respective  premises  when  the  creditors'  petition 
was  filed.  The  tile  was  turned  into  cash  by  agreement,  and  the  money 
is  in  the  hands  of  the  Aldine  Trust  Company  awaiting  the  decision  of 
the  controversy  between  that  company  and  the  trustee. 

The  trust  company's  claim  is  based  upon  several  agreements  with 
the  bankrupts,  which  need  not  be  set  out  in  detail.  Their  effect  is  to 
assign  to  the  trust  company  the  bankrupts'  interest  in  the  three  sub- 
contracts as  collateral  security  for  money  borrowed,  and  the.  trust 
company's  right  to  the  proceeds  of  the  tile  depends  upon  the  nature  of 
the  company's  right  in  the  tile  itself.  It  is  not  contended  that  the 
assignments  attempted  to  pledge  the  physical  property  or  to  deal  with 
it  directly  in  any  other  way.  As  the  brief  of  counsel  for  the  trust  com- 
pany states,  "the  trust  company  does  not  claim,  and  never  did  claim, 
a  possessory  lien  on  the  tile  by  virtue  of  a  delivery  to  it."  The  assign- 
ments merely  transfer  the  bankrupts'  interest  in  the  subcontracts,  and, 
of  course,  could  only  be  of  any  value  to  the  trust  company  if  the 
bankrupts  should  complete  these  contracts  and  earn  the  right  to  be 
paid  for  the  work.  No  one  could  be  sure  that  the  contracts  would  ever 
be  carried  out,  or  that  anything^  at  all  would  be  due  the  bankrupts 
tliereon.  The  owners  of  the  buildings  might  abandon  the  operations, 
or  might  for  good  cause  refuse  to  permit  the  bankrupts  to  do  the 
work,  or  the  bankrupts  might  themselves  abandon  the  contracts  and 
otherwise  dispose  of  the  tile,  or  they  might  do  the  work  so  badly  that 
the  damages  thereby  occasioned  might  fully  offset  their  claim  to  the 
contract  price.  These  and  other  contingencies  might  so  affect  the 
bankrupts'  interest  in  the  subcontracts  that  the  assignments  would  find 
nothing  valuable  to  operate  upon,  and  the  trust  company  would  be 
obliged  to  look  to  its  legal  remedies  for  such  satisfaction  as  might  be 
attainable.  The  point  to  be  insisted  upon  I  think  is  that  the  trust  com- 
pany concededly  had  no  claim  against  the  tile  itself.  The  assignments 
gave  it  none ;  the  tile  was  not  in  its  possession ;  there  was  no  agree- 
ment to  deliver  the  property  to  it  by  way  of  pledge  or  for  any  other 
purpose;  and  therefore  the  possession  taken  by  the  trust  company 
after  the  bankruptcy  had  no  legal  justification.  The  tile  belonged  to 
the  bankrupts  when  the  assignments  were  made.  Either  then  or  soon 
thereafter  it  was  delivered  at  the  incomplete  buildings  in  order  that  it 
might  be  set  in  place ;  but  the  trust  company  had  nothing  to  do  with  the 
buildings,  either  as  owner  or  as  contractor,  and  delivery  upon  these 
premises  was  in  no  sense  delivery  to  the  trust  company.    Indeed,  no 
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such  thought  was  in  the  mind  of  any  person  connected  either  with  the 
building  operations  or  with  the  loans. 

The  case  of  Duplan  Silk  Co.  v.  Spencer  (C.  C.  A.,  Third  Circuit) 
115  Fed.  689,  53  C.  C.  A.  321,  is  essentially  different.  There  a  con- 
tractor agreed  to  build  a  mill  for  the  silk  company,  and  delivered  ma- 
terial upon  the  premises  for  thiat  purpose.  The  company  advanced 
him  money  on  the  credit  of  the  material,  and  upon  his  default  took 
possession  of  it  under  a  provision  of  the  contract  that  authorized  such 
action.  The  contractor  went  into  bankruptcy,  and  his  trustee  claimed 
the  material,  because,  inter  alia,  possession  had  not  been  delivered  to 
the  company.  But  the  Court  of  Appeals  held — ^to  quote  from  the 
syllabus — that : 

"A  provision  of  a  building  contract  that  the  owner  may  In  case  of  default  by 
the  contractor  proceed  to  flnlsh  the  building  himself,  and  to  that  end  may  use 
materials  brought  by  the  contractor  on  the  ground  for  the  purposes  of  the  build- 
ing— being  accountable  to  the  contractor  for  any  excess  of  the  unpaid  contract 
price  over  the  cost  of  completion — is  not  one  for  a  forfeiture,  which  must  be 
strictly  construed  against  the  owner,  since  it  does  not  involve  the  taking  of  any 
property  of  the  contractor  by  way  of  penalty  or  punishment,  but  is  in  the  in- 
terest of  both  parties,  and  is  to  be  fairly  construed  to  elfect  its  purpose." 

And  that : 

'*Under  such  a  provision,  materials  brought  by  the  contractor  upon  the  own- 
er'8>  premises,  and  appropriated  to  the  building  contracted  for,  are  to  be  con- 
sidered as  so  far  delivered  into  the  possession  of  the  owner  as  to  make  them  a 
security  for  advances  made  by  him  on  the  contract,  and  to  vest  in  him  a  quali- 
fied right  of  property  in  the  same,  consistent  with  the  right  of  the  owner  to  use 
them  in  the  fulfillment  of  his  contract" 

There  seem  to  be  vital  differences  between  that  case  and  this. 
There  the  material  was  delivered  on  the  premises  and  put  into  the  pos- 
session of  the  owner  of  the  building,  who  had  a  right  to  have  the  ma- 
terial used  in  the  construction.  Here  the  trust  company  had  no  inter- 
est in  the  building,  and  did  not  receive  possession  of  the  material. 
There  the  contract  empowered  the  owner  to  take  and  use  the  material 
in  certain  contingencies.  Here  there  is  no  such  authority,  for  the  only 
agreement  with  the  bankrupts  deals  with  a  wholly  different  subject, 
namely,  the  money  to  which  they  may  be  entitled  when  or  if  they  com- 
plete their  contract. 

Neither  does  Hurley  v.  Railway  Co.,  213  U.  S.  136,  29  Sup.  Ct.  466, 
63  L.  Ed.  729,  seem  to  be  in  point.  A  coal  company  agreed  to  furnish 
daily  supplies  of  coal  to  a  railway  company.  The  coal  company  be- 
came embarrassed  financially,  whereupon  the  railway  company  came  to 
its  relief  by  advancing  money,  but  with  the  understanding  that  the 
loan  should  be  repaid  by  the  subsequent  delivery  of  coal.  Afterwards 
the  coal  company  went  into  bankruptcy.  The  District  Court  held  that 
the  arrangement  was  a  separate  and  independent  contract,  and  fur- 
nished no  ground  for  a  lien  upon  the  property  for  its  repayment.  But 
the  Court  of  Appeals  and  the  Supreme  Court  held  otherwise;  the 
Supreme  Court  saying  (page  134  of  213  U.  S.,  page  469  of  29  Sup.  Ct 
[63L.  Ed.  729]): 

"Equity  looks  at  the  substance,  and  not  at  the  form.  That  the  coal  for  which 
this  money  was  advanced  was  not  yet  mined,  but  remained  in  the  ground  to  be 
mined  and  delivered  from  day  to  day  as  required,  does  not  diange  the  trans- 
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action  Into  one  of  an  ordinary  Independent  loan  on  the  credit  of  the  coal  com- 
pany or  upon  express  mortgage  security.  It  implies  a  purpose  that  the  coal 
as  mined  should  be  delivered,  and  is  from  an  equitable  standpoint  to  be  consid- 
ered as  a  pledge  of  the  unmined  coal  to  the  extent  of  the  advancement  The 
equitable  rights  of  the  parties  were  not  changed  by  the  commencement  of  bank- 
ruptcy proceedings.  All  obligatiohs  of  a  legal  and  equitable  nature  remained 
undisturbed  thereby.  If  tliere  had  been  no  bankruptcy  proceedings,  the  coal 
as  mined  was,  according  to  the  understanding  of  the  parties,  to  be  delivered 
as  already  paid  for  by  the  advancement." 
• 

In  other  words,  the  parties  intended  to  make,  and  did  make,  an  equi- 
table pledge  of  the  coal,  and  the  pledge  was  not  only  good  between 
themselves,  but  was  good  also  against  the  trustee  in  bankruptcy.  Here, 
however,  there  was  neither  pledge  nor  intent  to  pledge.  The  only 
agreements  between  the  bankrupts  and  the  trust  company  related  to  a 
different  subject,  namely,  the  contingent  proceeds  of  the  subcontracts. 

I  think  it  is  clear  that  the  trust  company  had  only  an  indirect  interest 
in  the  tile,  and  that  the  trustee  has  the  superior  right  to  the  fund« 

The  order  of  the  referee  is  affirmed. 


In  re  KITTLEIL 
(District  Court,  M.  D.  Pennsylvania.    February  17,  1910.) 

Bawkbuptct  (§  32*)— Amendment  of  Schedules— Time  or  Application. 

An  application  of  a  bankrupt,  nearly  a  year  after  adjudicatibn  of  bank- 
ruptcy, to  amend  bis  schedules  to  bring  in  an  omitted  creditor,  will  be  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  JAg.  S|  81-33 ;  Dec. 
Dig.  I  32.*] 

In  the  matter  of  an  application  of  Joseph  Kittler,  bankrupt,  to  amend 
schedules  by  inserting  the  name  of  a  creditor.    Refused. 
J.  A.  Mulhern,  for  bankrupt. 

ARCHBALD,  District  Judge.  The  bankrupt  was  adjudicated 
March  5,  1909,  on  petition  duly  filed.  And  he  now,  within  a  few  days 
of  the  end  of  the  year,  asks  to  amend  his  schedules  so  as  to  bring  in  an 
omitted  creditor.  In  my  judgment  it  is  altogether  too  late.  While  the 
year  is  not  yet  up,  it  is  so  nearly  at  an  end  that  this  ought  not  to  be 
allowed  to  be  done.  While  it  is  not  too  late  for  the  creditor  to  prove 
his  claim,  and  while  there  may  be  no  visible  assets  upon  which  to  come 
in,  it  has  been  deferred  so  long  that  he  has  been  deprived  of  participa- 
tion in  the  administration  of  the  affairs  of  the  estate,  which  is  equally 
important.  Birkett  v.  Columbia  Bank,  196  U.  S.  345,  25  Sup.  Ct.  38, 
49  L.  Ed.  231. 

Application  refused. 

•For  oUi«r  caaei  lee  sam«  topic  A  8  mvmbxb  In  Deo.  *  Am.  Dl<i.  1907  to  dato.  *  Rep'r  Indexes 
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In  re  BISLLMTL 

(District  Court,  B.  D.  New  York.    January  SI,  1910.) 

Bakkbuptot  (§317*)  —  LiABii*mi8  of  Estatb— Charges  iw  Pbiob  Judiczaz. 
Pbocbedings. 

Where  a  sheriff  leYled  an  attachment  a  few  days  before  a  petition  in 
bankruptcy  was  filed,  the  suit  having  been  brought  by  the  same  creditors 
who  subsequently  petitioned  in  bankruptcy,  and  the  attachment  proceed- 
ings preserved  the  property  for  the  benefit  of  the  creditors,  such  portion 
of  the  expenses  of  attachment  as  was  for  the  benefit  of  the  estate  should 
be  paid  therefrom. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  331;  Dec.  Dig. 
<  S17.*I 

In  the  matter  of  the  estate  of  Isaac  Heller,  a  bankrupt.  Proceed- 
ing for  the  allowance  of  certain  fees  to  a  sheriff,  who  had  attached  the 
property  of  the  bankrupt.    Fees  allowed. 

i^obert  M.  Johnston,  for  sheriff. 
N.  Ra)rmond  Heater,  for  trustee. 

CHATFIELD,  District  Judge.  The  sheriff  received  $50  indemnity 
before  levying  under  an  attachment  issued  December  22,  1908,  in  a 
suit  brought  bv  the  same  creditors  who  subsequently  petitioned  in 
bankruptcy.  The  sheriff's  levy  was  made  upon  the  23d  of  December, 
and  upon  the  29th  of  December,  which  was  the  very  day  when  the 
petition  in  bankruptcy  was  filed,  the  sheriff,  for  some  reason  or  other, 
moved  the  property  a  considerable  distance  to  the  storage  warehouse. 
The  attachment  is  stated  to  have  been  vacated  upon  a  motion  argued 
the  31st  day  of  December,  on  the  ground  that  "the  affidavit  of  the 
cause  of  action  was  not  sufficient  to  show  a  cause  of  action,"  whatever 
that  may  meah. 

Under  the  decisions,  the  sheriff  must  look  to  the  indemnity  deposited 
with  him,  or  to  the  persons  applying  to  him,  for  his  poundage,  fees, 
and  expenses.  Lawlor  v.  Magnolia  Metal  Co.,  2  App.  Div.  552,  38 
N.  Y.  Supp.  36.  But  inasmuch  as  the  attachment  proceedings  pre- 
served the  property  for  the  benefit  of  the  creditors,  and  the  creditors 
obtained  the  property  from  the  storage  warehouse,  such  portion  of 
the  expenses  as  was  for  the  benefit  of  the  estate  should  be  paid.  It 
is  too  late  now  to  question  the  necessity  or  propriety  of  the  expenses 
as  a  whole,  and  the  trustee  has  presented  nothing  to  reduce  the  amount 
of  the  various  charges.  The  bill  of  the  storage  warehouse  will  be  paid, 
to  the  extent  of  $46 ;  the  items  of  a  truck,  in  addition  to  the  charge 
for  cartage,  and  for  labor  at  the  store,  not  being  considered. 

The  item  for  keepers'  fees  between  December  24th  and  December 
29th  will  be  allowed  at  the  rate  of  $6  per  day,  or  $30  in  all.  The  acts 
of  the  attaching  creditor  being  the  same  as  the  acts  of  the  petitioning 
creditor,  the  question  of  his  responsibility  to  the  sheriff  for  these  ex- 
penditures need  not  be  considered  now. 

The  above  allowances  should  be  paid  by  the  trustee  out  of  the  estate. 

^ror  otii«r  GMM  lee  B%m%  topic  it  8  mumbbb  in  D«c.  A  Am.  Digs.  1907  to  dat«,  A  Rfp'r  Indtm 
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DOWNS  r.  WALL  et  aL 

(Orcuit  Court  of  Appeals,  Fifth  Circuit    March  15,  1910.) 

No.  1,933. 

!•  AdHIRAI^TT  (§  60*)— PROCBEDING&— Libel— SUFFICIENOT. 

Where  a  libel  in  admiralty  sets  out  a  charter  party,  upon  which  it  seeks 
recovery,  signed  by  the  respondent  corporation,  the  presumption  is  that 
the  signature  is  for  a  purpose,  and,  since  the  corporation  cannot  be  a  wit- 
ness, the  libel  is  sufficient  to  show  a  cause  of  action  against  it  either  as 
principal  or  surety. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  $|  482-496;  Dec. 
Dig.  8  eo.*] 

2.  Admibaltt  (I  60*)— Pleading— LiBKii— Sufficiency. 

Notwithstanding  Civ.  Code  La.,  art  2278,  providing  that  parol  evidence 
shall  not  be  received  to  prove  any  promise  to  pay  the  debt  of  a  third  per- 
son, and  article  3039  providing  that  suretyship  cannot  be  presumed,  but 
should  be  expressed  and  restrained  within  the  limits  intended  by  the 
contract,  and  Rev.  St  U.  S.  5  858  (U.  S.  Comp.  St  1901,  p.  659),  providing 
that  witnesses  shall  not  be  incompetent  for  certain  causes,  but  that  in 
other  respects  their  competency  is  determined  by  the  law  of  the  state,  a 
libel  in  admiralty  setting  out  a  charter  party  made  in  Louisiana,  and 
signed  by  an  individual,  whom  the  libel  alleged  to  be  a  surety  on  the  con- 
tract, is  sufficient  as  against  him,  since  the  libelants  are  not  called  on  to 
prove  the  allegations  until  the  Issues  are  made  up ;  and  even  under  the 
Louisiana  law  suretyship  may  be  proved  as  against  the  face  of  a  written 
Instrument 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Dec.  Dig.  S  60.*1 

8.  Aduibaltt  (§  73*)— Evidence— Parol  Evidence. 

The  district  court  of  the  United  States  sitting  in  admiralty  administers 
the  highest  equity,  and. when  a  contract  is  involved  which,  on  its  face,  is 
ambiguous  and  needs  explanation,  the  rules  of  evidence  governing  the  court 
are  fully  adequate. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  f §  563-579 ;  Dec. 
Dig.  S  73.»] 

4  OouBTs  (§  349*)— Fedebal  Coubts— Conpobmitt  to  State  Pbacticb— Evi- 
dence and  Witnesses. 

Rev.  St.  U.  S.  I  858  (U.  S.  Comp.  St  1901,  p.  659).  providing  that  wit- 
nesses  are  not  incompetent  for  certain  causes,  and  that  in  other  respects 
their  competency  is  governed  by  state  law,  relates  only  to  the  competency 
of  the  witnesses,  and  not  to  the  admissibility  of  evidence. 

[Ed.  Note.— -For  other  cases,  see  Courts,  Cent  Dig.  S  925;  Dec  Dig.  § 
849.« 

Federal  courts  following  state  practice  as  to  rules  of  evidence,  see  O'Con- 
nell  V.  Reed,  5  C.  a  A.  594.] 

fk  Adhibaltt  (I  32*)  —  Jurisdiction  —  DiSTBiCT  in  which  Surr  must  be 
BaauGHT. 

In  a  suit  in  admiralty,  where  two  or  more  defendants  are  citizens  of 
different  districts  of  the  state  of  Louisiana,  the  suit  may  be  brought  In 
either  district  under  Act  March  3,  1881,  c.  144,  |  2,  2l  Stat  507  (U.  S. 
Comp.  St  1901,  p.  364). 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  S  306 ;  Dec.  Dig. 
§  32.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

•For  otJUer  caaei  tee  lame  topic  6  {  mumbbb  in  Dec.  *  Am.  Digi.  1907  to  date,  A  Rfp'r  Indexes 
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Libel  by  Wiley  Downs  against  S.  E.  Wall  and  others.  From  a  de- 
cree sustaining  exceptions  to  the  libel  and  dismissing  it,  libelant  ap- 
peals. Reversed  and  remanded,  with  instructions  to  overrule  excep- 
tions. 

Wiley  Downs  propounded  his  libel  against  S.  E.  Wall  of  West  Monroe,  La., 
and  the  Lambou,  Noel  Lumber  &  Manufacturing  Company  of  the  city  of  New 
Orleans,  and  against  Victor  Lambou,  also  of  the  city  of  New  Orleans,  to  re- 
cover rent  and  damages  on  a  maritime  contract,  as  follows: 

"Agreement  between  S.  E.  Wall  of  West  Monroe,  La.,  party  of  the  first  part, 
and  Wiley  Downs  of  the  city  of  New  Orleans,  La.,  party  of  the  second  part, 
whereby  the  party  of  the  first  part  agrees  to  charter  from  the  party  of  the  sec- 
ond part  the  steamboat  Jno.  C.  Fears  at  a  monthly  rental  of  $100,  payable  In 
advance.  The  said  boat  to  be  delivered  by  party  of  the  second  part  in  the 
harbor  of  New  Orleani^  in  good  condition,  and  to  be  returned  to  him  in  harbor 
of  New  Orleans  by  the  party  of  the  first  part  after  the  termination  of  the 
agreement  in  the  like  good  condition  in  which  it  is  received,  free  from  all  de- 
fects and  claims  of  any  description  whatsoever.  Any  damages  caused  to  and 
material  missing  resulting  from  the  use  of  the  boat  by  the  party  of  the  first 
part  to  be  thoroughly  repaired  and  replaced,  and  the  boat  handed  over  in  an  ac- 
ceptable condition  to  the  party  of  the  second  part 

"New  Orleans,  La.,  Jan.  20th,  1907. 

"The  said  Wiley  Downs  further  agrees  to  sell  the  said  steamboat  Jno.  (X 
Fears  for  the  sum  of  twenty-five  hundred  less  the  amount  that  has  been  paid 
on  the  charter  price.  [Signed]     S.  B.  Wall. 

"Lambou,  Noel  L.  &  Mfg.  Co. 
"Victor  Lambou,   Manager." 

Respondents,  having  been  duly  served,  filed  exceptions  as  follows:  S.  E.  Wall, 
appearing  by  protest  and  solely  for  the  purpose  of  exception,  says  that  he  was, 
at  the  time  the  libel  was  filed  and  at  aU  times  since,  a  resident  of  the  Western 
district  of  Louisiana,  and  that  monition  was  served  on  him  in  said  Western  dis- 
trict of  Louisiana  and  out  of  the  Jurisdiction  of  the  court ;  the  Lambou,  Noel 
Lumber  &  Manufacturing  Ck>mpany  filed  an  exception  to  the  effect  that  the 
libel  disclosed  no  admiralty  and  maritime  claim  whereupon  judgment  could  be 
founded ;  and  Victor  Lambou  excepted  to  the  libel  on  the  ground  that  the  alle- 
gations thereof  do  not  disclose  any  maritime  lien.  Thereupon  the  libelant  filed 
an  amended  and  supplemental  libel  the  second  article  of  which  is  as  follows: 

"Second.  The  second  article  of  the  original  libel  is  hereby  amended  to  read 
as  follows:  Second.  That  on  or  about  the  20th  day  of  January,  1907,  said  de- 
fendant S.  E.  Wall  of  West  Monroe,  Louisiana,  made  a  proposition  to  libelant 
for  the  charter  of  libelant's  vessel  the  J.  C.  Fears  on  the  terms  and  conditions 
set  forth  in  Exhibit  A,  which  is  hereto  annexed  and  hereby  made  a  part  hereof 
as  if  at  large  and  in  detail  written  herein.  Thereupon  your  libelant  expressed 
a  willingness  to  agree  to  the  terms  and  conditions  set  out  in  said  exhibit,  pro- 
vided the  said  S.  E  Wall  would  obtain  a  surety  or  sureties  satisfactory,  to 
libelant,  for  the  faithful  performance  of  the  obligations  on  his  x>art  set  out  in 
said  exhibit.  And  thereupon  the  said  S.  E.  Wall  suggested  the  name  of  Lam- 
bou, Noel  Lumber  Mfg.  Co.,  and  of  Victor  Lambou,  the  manager  of  said  com- 
pany, as  sureties,  and  your  libelant  agrreed  to  accept  them  as  sureties.  And 
thereupon  the  said  S.  E.  Wall  procured  the  signatures  of  Lambou,  Noel  Lum- 
ber Mfg.  Co.  and  Victor  Lambou  to  said  contract  as  sureties  on  bis  behalf,  and 
as  such,  to  said  contract,  were  accepted  by  libelant  And  because  of  said  sure- 
tyship, and  under  the  terms  and  conditions  of  the  said  contract  hereto  annexed 
as  'Exhibit  A,'  the  said  steamboat  J.  C.  Fears  was  delivered  .to  the  defendants, 
the  said  S.  E.  Wall,  the  said  Lambou,  Noel  Lumber  Mfg.  Co.,  and  the  said 
Victor  Lambou.  The  steamboat  designated  in  the  contract  as  the  'John  C. 
Fears'  was  known  by  defendants  to  be  one  and  the  same  boat,  licensed  and  en- 
rolled as  the  'J.  C  Fears,'  delivered  to  said  defendants ;  and  she  was  the  only 
steamboat  owned  by  libelants,  and  the  only  one  intended  by  the  parties  to  said 
contract,  and  the  one  they  contracted  for." 

The  exceptions  of  the  Ivflml»ou,  Noel  Lumber  &  Manufacturing  Company  and 
vt  Victor  Lambou  filed  to  the  original  libel  were  renewed  as  to  the  supple- 
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mental  libel.  On  hearing,  the  exceptions  of  all  the  respondents  were  main* 
talned,  and  the  libel  and  amended  libel  were  dismissed.  After  vainly  applying 
for  a  rehearing,  the  libelant  Wiley  Downs  sued  out  this  appeaL 

John  D.  Grace,  for  appellant. 

Charles  S.  Rice  and  Richard  B.  Montgomery,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  As  the 
exception  of  the  Lambou,  Noel  Lumber  &  Manufacturing  Company 
admits  the  signature  of  the  corporation  to  the  contract  sued  on,  the 
presumption  is  that  it  was  for  some  purpose,  and,  as  a  corporation  can 
hardly  sign  as  a  witness,  that  the  Lamtnou,  Noel  Lumber  &  Manufac- 
turing Company  signed  either  as  principal  or  surety;  therefore  we 
think  it  clear  that  the  libel  and  amended  libel  state  a  cause  of  action 
against  that  corporation  cognizable  in  admiralty. 

As  to  the  exception  of  Victor  Lambou  the  case  cannot  be  quite  as 
apparent,  because  he  might  have  signed  as  a  witness  or  agent  of  the 
Lambou,  Noel  Lumber  &  Manufacturing  Company.  The  amended 
libel  specifically  charges  that  he  signed  as  surety,  and  his  contention 
seems  to  be,  "You  cannot  prove  it." 

The  argumenjt  as  to  both  exceptions  is  that,  as  the  contract  was  made 
in  Louisiana  and  the  court  sits  in  Louisiana,  the  Louisiana  Civil  Code 
controls  as  to  the  law  and  evidence;  citing  article  2278,  Civ.  Code 
La.  ("Parol  evidence  shall  not  be  received:  *  *  *  3.  To  prove 
any  promise  to  pay  the  debt  of  a  third  person")*  and  article  3039 
of  the  same  Code  ("Suretyship  cannot  be  presumed,  it  ought  to  be 
expressed  and  is  to  be  restrained  within  the  limits  intended  by  the  con- 
tract"), and  section  858,  Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  659). 

The  answer  to  this  is  that,  until  the  issues  are  made  up  by  the  sworn 
pleas  of  the  respondents,  the  libelant  will  riot  be  called  upon  to  prove 
the  allegations  of  his  libel;  and  that  even  under  the  Louisiana  law, 
which  we  do  not  decide  will  control  as  to  the  admissibility  of  evidence 
in  this  case,  "Suretyship  may  be  proved  as  against  the  face  of  a  writ- 
ten instrument."  ,  See  Roberts  &  Crain  v.  Jenkins,  19  La.  453.  This 
case  suggests  that  article  347  of  the  Louisiana  Code  of  Practice  (and 
as  to  its  prevailing  authority  when  repugnant  to  or  in  conflict  with  the 
Civil  Code,  see  Rev.  St.  La.  §  614)  provides  for  interrogatories  on 
facts  and  articles,  and  the  same  is  permissible  in  admiralty. 

Further  than  this,  we  may  say  that  the  District  Court  of  the  United 
States,  sitting  in  admiralty,  administers  the  highest  equity,  and  when- 
ever in  admiralty  a  contract  is  involved,  which  on  its  face  is  ambiguous 
and  needs  explanation  in  order  to  administer  justice  between  the  par- 
ties, the  rules  of  evidence  governing  the  court  are  fully  adequate.  The 
Bark  J.  F.  Spencer,  3  Ben.  337,  Fed.  Cas.  No.  7,315 ;  The  Bark  Vivid, 
4  Ben.  319,  Fed.  Cas.  No.  16,978 ;  also  Watts  v.  Camors,  115  U.  S.  353, 
6  Sup.  Ct.  91,  29  L.  Ed.  406,  and  cases  there  cited. 

Section  858  of  Revised  Statutes  of  the  United  States  relates  to  the 
competency  of  witnesses,  and  not  to  the  admissibility  of  evidence.  See 
Hobbs  V.  McLean,  117  U.  S.  579,  6  Sup.  Ct.  870.  29  L.  Ed.  940. 

The  exceptions  of  the  Lambou,  Noel  Lumber  &  Manufacturing 
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Gjinpany  and  Victor  Lambou  to  the  libel  and  amended  libel  are  not 
maintainable. 

The  exception  of  S.  E.  Wall,  to  the  effect  that  he  is  a  citizen  of  the 
Western  district  of  Louisiana,  and  was  served  with  process  therein,  is 
not  good.  Where  two  or  more  defendants  are  citizens  of  different  dis- 
tricts of  the  state  of  Louisiana,  the  suit  may  be  brought  in  either  dis- 
trict. See  section  2,  Act  March  3,  1881,  21  Stat.  507,  c  144  (U.  S. 
Comp.  St.  1901,  p.  364). 

The  decree  appealed  from  is  reversed  and  the  cause  remanded,  with 
instructions  to  overrule  all  the  exceptions,  and  thereafter  proceed  ac- 
cording to  admiralty  rules  and  practice. 


REED  V.  WBULE  et  aL 

(Circuit  Conrt  of  Appeals,  Ninth  Circnit.    March  8,  1910.) 

No.  1.713. 

1.  Adhibalty  (J  lis*) — ^Appeal— Review— QuESTioNB  of  Fact. 

While  a  Circuit  Court  of  Appeals  is  not  limited  to  the  review  of  ques- 
tions of  law  only,  in  admiralty  appeals,  yet,  where  the  decision  InTolves 
questions  of  fact  dependent  on  conflicting  testimony,  the  finding  of  the 
district  Judge  will  not  be  set  aside  unless  it  is  clearly  against  the  weight 
of  evidence. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  S  770 ;  Dec.  Dig. 

§  iia*] 

2.  Admibaltt  (§  lO*) — JuBisDicnoN— Natube  op  Subject- Mattbb— Co wtbact. 

A  contract  of  sale  of  a  chronometer  as  appertaining  to  a  particular  ves- 
sel is  a  maritime  contract  within  the  Jurisdiction  of  admiralty,  though  at 
the  time  of  sale  it  was  on  shore. 
[Ed.  Note. — For  other  cases,  see  Admiralty,  Dec.  Dig.  S  IC* 
Admiralty  Jurisdiction  as  to  matters  of  contract,  see  notes  to  The  Rich- 
ard Winslow,  18  O.  a  A.  347;  Boutin  v.  Rudd.  27  a  O.  A.  530.] 

3.  Contracts  (§  4*) — Liabilities  of  Parties. 

Where  respondent,  on  the  purchase  of  a  ship,  obtained  a  chronometer 
and  retained  and  used  it  after  he  knew  it  was  rented  from  libelants,  he 
ratified  an  implied  contract  for  the  rent  for  the  whole  term  of  use,  and, 
by  afterwards  selling  it  as  his  own,  made  himself  liable  on  implied  con- 
tract to  the  owners  for  the  reasonable  value  thereof. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Dec  Dig.  (  4.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California. 

Libel  by  Louis  Weule  and  others,  doing  business  under  the  firm 
name  of  the  Louis  Weule  Company,  against  W.  L  Reed.  From  a  de- 
cree in  favor  of  libelants,  respondent  appeals.    Affirmed. 

Frank  &  Mansfield,  for  appellant 

F.  R.  Wall  and  Henry  Taylor,  for  appellees. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

•For  oth«r  cuei  Me  same  topic  6  i  numbss  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Udexes 
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HUNT,  District  Judge.  Libel  by  Louis  Weule  Company,  a  copart- 
nership, makers  and  suppliers  of  nautical  instruments,  against  W.  I. 
Reed,  late  owner  of  the  barquentine  "Amelia"  of  Oakland,  Cal.,  in  a 
cause  of  contract  civil  and  maritime. 

Libelants  allege  that  on  July  13,  1906,  at  San  Francisco,  libelants 
loaned  to  the  then  owners  of  the  Amelia  a  chronometer ;  that  the  own- 
ers promised  to  return  the  chronometer  to  libelants  in  good  order 
within  six  months,,  or  pay  to  said  libelants  $100,  the  agreed  value  of 
the  chronometer ;  that  the  said  owners  also  agreed  to  pay  to  libelants 
$4  a  month  as  hire  for  the  chronometer  until  it  was  returned  or  paid 
for ;  that  on  September  13,  1906,  the  ship  was  sold  by  her  owners  to 
W.  L  Reed,  respondent ;  but  that  when  the  sale  was  made  the  chronom- 
eter had  not  been  paid  for  and'no  rent  therefor  had  been  paid ;  that, 
at  the  time  of  the  sale  of  the  vessel  to  Reed,  Reed  knew  of  the  contract 
with  libelants,  and  knew  that  the  chronometer  belonged  to  the  libelants, 
and  that  neither  rent  nor  purchase  price  had  been  paid;  that,  when 
the  ship  was  sold  to  Reed,  the  chronometer  passed  into  his  possession 
and  remained  there  until  March  11, 1907,  when  respondent.  Reed,  sold 
and  delivered  the  chronometer  to  the  San  Juan  Fishing  &  Packing 
Company;  that  respondent.  Reed,  had  the  use  and  benefit  of  the 
chronometer  from  September  13,  1906,  to  March  11,  1907 ;  that  a  rea- 
sonable value  was  $36  for  such  use ;  that  $100  is  the  reasonable  value 
of  the  chronometer;  that  libelants  had  demanded  payment  of  the 
value  and  rent  of  the  chronometer,  but  payment  has  been  refused ;  that 
the  demand  for  the  return  of  the  chronometer  has  been  refused. 

The  prayer  is  for  a  decree  for  $100,  the  value  of  the  chronometer, 
and  $36,  the  value  of  the  use  thereof,  together  with  interest  and  costs, 
and  general  relief. 

The  respondent  excepted  to  the  aforesaid  libel  upon  the  ground  that 
no  cause  of  action  was  stated  against  respondent,  in  that  there  was  no 
privity  of  contract  between  libelants  and  respondent.  Respondent  also 
challenged  the  jurisdiction  of  the  court  upon  the  ground  that  the  facts 
stated  do  not  constitute  a  maritime  contract.  The  court  overruled  the 
exceptions,  and  thereupon  respondent  answered,  specifically  denying 
that  he  knew  of  the  contract  set  forth  in  the  libel,  or  that  he  knew  that 
the  chronometer  was  the  property  of  these  libelants,  or  that  the  rent 
or  purchase  price  had  not  been  paid.  Respondent  admits  that  at  the 
time  of  his  purchase  of  the  vessel  the  chronometer  passed  into  his  pos- 
session; but  he  says  that,  the  chronometer  being  on  board  when  he 
purchased  the  ship,  it  was  left  there  by  the  former  owner,  and  no  one 
demanded  the  chronometer,  and  it  was  allowed  to  remain  upon  the  ship 
until  December,  1906,  when  the  ship  was  wrecked  and  the  chronometer 
was  taken  off  and  stored.  Respondent  alleges  that  afterwards  the 
libelants  made  demand  for  the  chronometer,  and  that  he  informed 
libelants  they  could  go  and  get  it.  He  denies  that  on  ^arch  11,  1907, 
or  at  any  other  time,  he  sold  or  delivered  the  chronometer  to  the  San 
Juan  Fishing  &  Packing  Company,  and  denies  that  he  had  the  use  and 
benefit  of  the  chronometer  from  September  13,  1906^  to  March  H, 
1907,  except  as  already  set  forth. 

Testimony  was  taken,  and  thereafter  the  court  filed  a  memorandum 
opinion  finding  that  "all  of  the  allegations"  of  the  libel  are  true  except 
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that  in  relation  to  the  value  of  the  use  of  the  chronometer  referred  to 
in  the  libel  during  the  time  the  chronometer  was  in  the  possession  of 
the  respondent,  W.  I.  Reed ;  and  as  to  this  the  court  found  the  value  of 
the  use  to  be  $24.  As  a  conclusion  of  law  it  was  decreed  that  libelants 
were  entitled  to  recover  $24  for  the  use  of  the  chronometer  and  $100 
.as  the  value  of  the  chronometer.  Interest  and  costs  were  allowed 
libelants.  From  the  decree  duly  entered,  respondent  appealed  to  this 
court. 

The  case  comes  within  the  well-established  rule  that,  while  this  court 
is  not  limited  to  the  review  of  questions  of  law  only,  in  admiralty  ap- 
peals, yet,  where  decision  involves  questions  of  fact  dependent  upon 
conflicting  testimony,  the  finding  of  the  district  judge  will  not  be  set 
aside  unless  it  is  clear  that  the  decision  is  against  the  weight  of  evi- 
dence. The  Oscar  B.,  121  Fed.  978,  68  C.  C.  A.  316 ;  Paauhan  Sugar 
Plantation  Co.  v.  Palapala,  127  Fed.  920,  62  C.  C  A.  552;  The  Ed- 
ward Smith,  135  Fed.  32,  67  C.  C.  A.  506. 

It  is  to  be  taken  that  the  chronometer  involved  was  obtained  from 
appellees  by  the  master  of  the  ship  for  use  in  navigation;  that  this 
appellant  knew  before  March,  1907,  when  he  sold  the  ship,  that  the 
instrument  had  not  been  purchased  by  him  with  the  ship,  when  he  be- 
came owner  thereof  in  September,  1906,  but  was  being  used  by  the 
ship  under  contract  of  hire  made  by  the  master ;  and  that  when  appel- 
lant sold  the  ship  he  intended  to  sell  and  deliver  the  chronometer  to 
the  purchasers.  In  December,  1906,  the  ship  had  been  wrecked,  and 
appellant  put  her  in  the  possession  and  care  of  Hall  Bros,  at  their  ship- 
yard at  Winslow,  Wash.,  to  be  held  pending  repair  or  sale.  The  chro- 
nometer and  the  ship's  papers,  and  certain  other  things,  were  taken  off 
the  vessel  by  the  captain  and  delivered  to  Mr.  Hubbard,  manager  for 
Hall  Bros.  Hubbard  put  the  chronometer  in  the  Hall  Bros.'  office. 
Thereafter,  on  March  6th,  this  appellant  wrote  Hall  Bros,  that  he  ex- 
pected to  sell  the  ship,  and  that  some  canvas  left  in  the  vessel  was  not 
to  be  sold,  but  that  ^'everything  else  regular  will  go  with  the  vessel  if 
sold."  A  few  days  later,  at  the  time  of  the  sale,  appellant's  son  and 
personal  agent  introduced  the  representative  of  the  purchaser  to  Mr. 
Hubbard  and  asked  Mr.  Hubbard  to  turn  over  all  equipment  that  he 
had  taken  off  the  vessel,  with  the  exception  of  some  canvas  and  a  pack- 
age of  clothing.  Later  in  the  day,  when  the  sale  had  been  effected, 
Mr.  B.  W.  Reed,  still  acting  for  appellant,  W.  I.  Reed,  wrote  a  note  to 
Mr.  Hubbard,  wherein  he  confirmed  his  previous  conversation  to  de- 
liver the  ship  to  Bush  &  Co.,  "including  all  gear  and  appliances  of  all 
descriptions  belonging  to  said  boat."  Upon  this  authority  the  ship  and 
chronometer  were  delivered  to  the  purchasers. 

Objections  to  jurisdiction  are  not  well  founded,  because  the  subject- 
matter  of  the  whole  contract  was  maritime.  The  chronometer  tiding 
necessary  to  the  vessel,  and  having  been  sold  as  appertaining  to  her, 
the  fact  that  at  the  time  of  the  sale  it  was  on  shore  in  the  office  of  Hall 
Bros,  became  a  mere  incident  and  of  no  real  importance.  Insurance 
Co.  V.  Dunham,  78  U.  S.  1,  20  L.  Ed.  90;  Newberry  v.  The  Fashion, 
Fed.  Cas.  No.  10,143;  Benedict's  Admiralty,  §  283;  Stringham  v. 
Schloener,  Fed.  Cas.  No.  13,536. 
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As  was  said  by  Judge  Benedict  in  the  case  of  The  Georgia  (D.  C.) 
32  Fed.  637: 

"Clearly,  the  ship  cannot  go  to  sea  without  a  chronometer.  As  a  matter 
of  fact,  the  presence  of  a  chronometer  on  hoard  is  an  absolute  necessity  to 
enable  the  ship  to  perform  her  voyage." 

It  appeared  in  evidence  that  upon  July  13, 1906,  the  master  had  made 
a  written  contract  for  one  Scammon,  the  then  owner,  with  these  ap- 
pellees, whereby  he  promised  to  return  the  chronometer  within  six 
months  or  to  pay  $100,  the  value  thereof,  and  also  to  pay  $4  per  month 
as  hire  of  the  instrument  until  its  return  or  purchase.  On  September 
13th  the  master  called  upon  appellees,  and  there  was  written  on  the 
said  contract  a  memorandum  that  the  ownership  of  the  vessel  had  been 
transferred  to  the  Rainier  Lumber  Company.  This  memorandum  was 
subscribed  by  the  master.  The  purpose  of  making  the  memorandum 
was  to  substitute  the  name  of  the  corporation,  which  the  master  be- 
lieved had  bought  the  ship,  for  the  former  owner's  name,  and  thus  to 
make  the  new  owner  responsible  to  these  appellees.  But  inasmuch  as 
appellant  was  not  named  in  this  express  written  contract,  we  do  not 
regard  it  as  binding  upon  him. 

We  put  our  decision  upon  the  ground  that,  although  there  was  no 
express  contract,  the  master  obtained  the  chronometer  from  appellees . 
for  the  benefit  of  the  ship,  and  that  this  appellant,  by  retaining  and 
using  the  instrument  after  he  had  knowledge  that  it  was  rented  from 
some  one  else,  ratified  an  implied  contract  of  the  master  and  became 
liable  to  pay  the  reasonable  rental  value  for  the  whole  term  of  use. 
No  maxim  is  better  settled  in  reason  and  law,  said  the  Supreme  Court 
in  Supervisors  v.  Schenck,  72  U.  S.  772,  18  L.  Ed.  556,  than,  "Omnis 
ratihabitio  retrotrahitur  et  mandato  priori  aequiparatur."  Fleckner  v. 
U.  S.  Bank,  21  U.  S.  338,  5  L.  Ed.  631 ;  Norton  v.  Shelby  County,  118 
U.  S.  425,  6  Sup.  Ct.  1121,  30  L.  Ed.  178 ;  Cook  v.  TulHs,  85  U.  S. 
332,  21  L.  Ed.  933 ;  American  China  Development  Co.  v.  Boyd  (C.  C) 
148  Fed.  268.  And  by  afterwards  selling  the  chronometer  as  his  own, 
appellant  also  made  himself  liable  on  implied  contract  to  pay  to  the 
owners  the  reasonable  value  thereof.    Cooley  on  Torts,  *110. 

We  do  not  deem  it  necessary  to  extend  the  opinion. 

The  decree  is  affirmed* 


ATCHISON.  T.  &  S.  F.  BY.  00.  r.  PHILLIPS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  7,  1910.) 

No.  1,735. 

1.  CouBTB  d  280*)— Federal  Coubt&— Jubisdiction  must  Appeab  fbom  Reo- 

OBD. 

In  the  federal  courts,  the  record  must  show  the  facts  which  give  the 
court  jurisdiction;  otherwise,  any  proceedings  had  in  the  cause  are  void 
and  of  no  force. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig..§§  816-818;  Dec 
Dig.  S  280*] 

*For  other  cases  see  same  topic  t  fi  numbnb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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2.  OouBTs  (5  309*) — JuBisDicnoN  of  Federal  OouBTa— Divebsitt  of  CmzEN- 

SHiP—FoBMAL  Parties. 

Plaintiff,  as  widow,  brought  an  action  In  the  state  court  to  recover  for 
the  wrongful  death  of  her  husband  under  the  California  statute,  by  which 
she  was  the  only  person  entitled  to  receive  the  proceeds  of  any  recovery. 
Defendant  removed  the  cause  on  the  ground  of  diversity  of  citizenship, 
and  afterward  demurred  to  the  complaint  on  the  ground  that  It  did  not 
show  that  all  of  the  heirs  of  deceased  were  parties  as  required  by  Code 
Clv.  Proc.  Cal.  §  377.  The  demurrer  was  sustained,  and  plaintiff  amended 
by  Joining  the  parents  of  deceased  as  defendants,  on  an  allegation  that 
they  refused  to  Join  as  plaintiffs  and  that  they  had  no  interest  in  the  ac- 
tion. They  were  served  with  process,  but  made  default  Held,  that  they 
were  merely  formal  parties  without  Interest,  and  that  the  fact  that  they 
were  citizens  of  the  same  state  as  plaintiff  did  not  defeat- the  Jurisdiction 
of  the  court 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  |  857 ;  Dec.  Dig.  § 
S09.* 

Diverse  citizenship  as  a  ground  of  federal  Jurisdiction,  see  notes  to 
Shipp  V.  Williams,  10  C.  a  A.  249;  Mason  v.  Dullagham,  27  C.  C.  A.  298.] 

3.  Tbial  (§  260*) — INSTBUCTTONS— Refusal  of  Requests. 

\^liere  the  legal  pjopo'  tions  stated  in  a  requested  instruction  are  em- 
braced In  the  charge  given,  the  refusal  of  such  request  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §  651;  Dec.  Dig.  § 
260.*] 

4.  Death  (§  103*) — ^Action  fob  Wbongful  Death— Defense  of  Contributory 

Negligence— Sufficiency  of  Evidence. 

Evidence  in  an  action  for  wrongful  death  held  to  have  Justified  the  trial 
court  In  eliminating  the  question  of  the  contributory  negligence  of  de- 
ceased In  its  charge  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  S  141;  Dec.  Dig.  § 
103.«] 

5.  Words  and  Phbases— "Interested  Party." 

A  party  to  be  "Interested"  in  an  action  need  not  be  one  who  may  gain 
or  lose  something  therein.  The  word  has  a  broad  meaning,  and  includes 
all  those  who,  as  parties,  have  some  control  over  the  action,  whether  they 
will  be  personally  affected  thereby  or  not.  Thus  an  administrator,  a 
trustee,  or  an  executor  is  a  real  party  in  Interest  when  he  is  bringing  or 
defending  a  suit  for  the  estate  which  he  represents.  Such  a  party  brings 
or  defends  the  suit,  employs  counsel,  and  is  directly  resi>onsible  for  going 
on  with  the  litigation. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp. 
3702-^706.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
Division  of  the  Southern  District  of  California. 

Action  by  Annie  A.  Phillips  against  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  and  others.  Judgment  for  plaintiff,  and  defend- 
ant railway  company  brings  error.    Affirmed. 

E.  W.  Camp  and  A.  H.  Van  Cott,  for  plaintiff  in  error. 
J.  A.  Anderson,  W.  H.  Anderson,  and  Joseph  Scott,  for  defendant 
in  error. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

HUNT,  District  Judge. .  This  action  was  commenced  in  the  superior 
court  of  Los  Angeles  county,  Cal.,  by  Annie  A.  Phillips,  to  recover  dam- 

•For  oth«r  cum  lee  Mine  topic  it  8  numbxr  in  D«c.  ft  Am.  Dlga.  1907  to  date,  *  Rep'r  IndtxM 
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ages  for  the  death  of  her  husband,  F.  C.  Phillips,  an  employe  of  the  de- 
fendant railway  company.  For  convenience,  the  parties  will  be  desig- 
nated plaintiff  and  defendant,  as  they  were  in  the  lower  court. 

The  complaint  alleges,  in  substance,  that  the  deceased  was,  at  the 
time  of  his  death,  employed  as  a  conductor  on  a  train  belonging  to  de- 
fendant ;  that  while  he  was  engaged  in  the  work  pertaining  to  such  em- 
ployment, riding  in  the  locomotive  cab,  the  defendant  carelessly  and 
negligently  failed  to  furnish  him  with  a  safe  place  within  which  to 
work ;  and  that  on  account  of  such  negligence  of  the  defendant  an  ex- 
plosion of  the  boiler  of  the  locomotive  occurred,  which  inflicted  in- 
juries upon  the  said  F.  C.  Phillips,  from  the  effects  >oi  which  he  died. 

Upon  the  petition  of  defendant,  the  case  was  removed,  on  account  of 
diversity  of  citizenship  to  the  United  States  Circuit  Court  for  the 
Southern  District  of  (Jalifornia.  Thereafter,  the  defendant  demurred 
to  the  .complaint  on  the  grounds  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  it  was  uncertain,  in  this,  that  it 
could  not  be  ascertained  therefrom  whether  or  not  the  plaintiff  is  the 
only  heir  of  said  F.  C.  Phillips.  The  demurrer  was  sustained  on  the  lat- 
ter ground ;  and  thereupon  the  plaintiff  amended  her  complaint  by  in- 
serting the  following  paragraph : 

"That  said  F.  C.  Phillips  was  the  son  of  the  defendants,  W.  J.  PhlUips  and 
Mrs.  W.  J.  Phillips ;  that  he  was  at  the  time  of  his  death  over  the  age  of 
21  years;  that  neither  of  said  last-named  defendants  was  dependent  upon 
him  for  support  nor  received  any  support  or  assistance  from  him;  that  nei- 
ther of  said  defendants  has  any  claim  or  cause  of  action  for  damages  by  rea- 
son of  his  said  death  against  the  corporation  defendant;  and  that  said  two 
defendants  are  made  parties  defendant  herein  because  they  do  not  desire  and 
refuse  to  join  as  plaintiffs." 

Upon  the  overruling  of  the  defendant's  demurrer  to  the  amended 
complaint  upon  the  ground  that  more  than  one  year  had  elapsed  since 
the  cause  of  action  set  forth  in  said  complaint  had  accrued,  the  defend- 
ant answered,  denying  all  negligence  on  its  part,  and  setting  up  con- 
tributory negligence,  the  statute  of  limitations,  and  the  negligence  of  a 
fellow  servant,  as  three  distinct  affirmative  defenses.  From  a  verdict 
and  judgment  of  $10,000  and  costs  in  plaintiff's  favor,  the  defendant 
prosecutes  this  writ  of  error. 

The  first,  and  much  the  most  important  specification  of  error  is  the 
contention  that  the  lower  court  had  no  jurisdiction,  because  the  facts 
requisite  to  the  taking  of  jurisdiction  do  not  appear  on  the  record.  The 
general  elementary  rule  is  that  the  record  must  show  the  facts  upon 
which  the  jurisdiction  of-  the  United  States  court  is  based.  If  these 
facts  do  not  appear  on  the  record,  the  court  is  without  jurisdiction,  and 
any  proceedings  had  in  the  cause  are  void  and  of  no  force.  Re  Smith, 
94  U.  S.  455,  24  L.  Ed.  165 ;  Abercrombie  v.  Dupuis,  1  Cranch,  343,  2 
L,  Ed.  129;  Stevens  v.  Nichols,  130  U.  S.  230,  9  Sup.  Ct.  518,  32  L. 
Ed.  914;  Anderson  v.  Watt,  138  U.  S.  694,  11  Sup.  Ct.  449,  34  L.  Ed. 
1078;  M.  C.  &  L.  M.  R.  Co.  v.  Swan,  111  U.  S.  379,  4  Sup.  Ct.  510,  28 
L.  Ed.  462 ;  Mason  v.  Rollins,  13  Wall.  602,  20  L.  Ed.  527 ;  Robertson 
V.  Cease,  97  U.  S.  646,  649,  24  L.  Ed.  1057.  The  defendant's  argu- 
ment is  that  the  judgment  against  it  is  of  no  effect  because,  the  juris- 
diction being  based  on  diversity  of  citizenship,  the  citizenship  of  all  the 
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parties  does  not  appear  of  record.  The  citizenship  of  Annie  A.  Phil- 
lips, and  of  the  railway  company,  the  original  parties  to  the  suit,  ap- 
pear in  the  petition  of  removal,  which  is  part  of  the  record.  However, 
the  citizenship  of  W.  J.  Phillips  and  wife,  who  were  brought  in  the 
suit  by  the  amended  complaint,  is  not  of  record.  They  were  not 
parties  to  the  suit  when  the  petition  for  removal  was  filed,  and  the 
plaintiff  failed  to  incorporate  in  her  amended  complaint  any  allegations 
relating  to  their  citizenship.  The  Supreme  Court  of  the  United  States 
has  decided  time  and  again  that,  if  the  jurisdiction  of  the  court  is 
based  on  the  diverse  citizenship  of  the  parties,  the  diversity  must  exist 
between  the  real;'  substantial  parties  to  the  cause,  and  that  the  citizen- 
ship of  nominal  parties  or  parties  who  have  no  real  interest  in  the 
controversy  is  immaterial.  If  the  citizenship  of  such  a  party  cannot 
affect  the  court's  jurisdiction,  it  would  follow  that  the  failure  to  allege 
his  citizenship  can  have  no  effect.  Therefore  the  question  to  be  de- 
termined is  whether  or  not  W.  J.  Phillips  and  his  wife  are  formal  par- 
ties within  the  meaning  given  to  that  term  by  the  Supreme  Court. 

Browne  v.  Strode,  5  Cranch,  303,  3  L.  Ed.  108,  was  an  action  on  an 
executor's  bond  brought  by  a  British  subject,  in  the  name  of  the  jus- 
tices of  the  peace  of  the  county  of  Stafford,  Va.,  against  a  citizen  of  Vir- 
ginia. The  jurisdiction  of  the  Circuit  Court  of  the  United  States, 
based  on  diversity  of  citizenship,  was  upheld  even  though  the  parties 
named  as  plaintiffs  in  the  record  were  citizens  of  the  same  state  as  the 
defendant.  The  court  looked  back  of  the  nominal  plaintiffs  to  the  real 
party  in  interest,  namely,  the  alien.  In  McNutt  v.  Bland,  2  How.  9, 
11  L.  Ed..l59,  the  court  said: 

"It  wouM  be  a  glaring  defect  in  the  jurisprudence  of  the  United  States,  if 
aliens  or  citizens  of  other  states  should  be  deprived  of  the  right  of  suit  on 
sherifTs  bonds  in  the  federal  courts  sitting  in  Mississippi,  merely  because  they 
were  taken  in  the  name  of  the  Governor  for  the  use  of  the  plaintiffs  in  mesne 
or  final  process,  who  are  in  law  and  equity  the  beneficiary  obligees.  We  think 
this  defect  does  not  exist  The  Constitution  extends  the  judicial  power  to  con- 
troversies between  citizens  of  different  states.  The  eleventh  section  of  the 
judiciary  act  gives  jurisdiction  to  the  Circuit  Courts  of  suits  between  a  citi- 
zen of  the  state  where  the  suit  is  brought  and  a  citizen  of  another  state.  In 
this  case,  there  is  a  controversy  between  citizens  of  New  York  and  Missis- 
sippi ;  there  is  neither  between  the  Governor  and  the  defendants ;  as  the  in- 
strument of  the  state  law  to  afford  a  remedy  against  the  sheriff  and  his  sure* 
ties,  his  name  is  in  the  bond  and  to  the  suit  upon  it,  but  in  no  just  view  of  the 
Constitution  or  law  can  he  be  considered  as  a  litigant  party.  Both  look  to 
things,  not  to  names — to  the  actors  in  controversies  and  suits,  not  to  the 
mere  forms  or  inactive  instrunients  used  in  conducting  them,  in  virtue  of  aome 
positive  law." 

And  agafn,  the  court  said : 

"That  where  the  real  and  only  controversy  Is  between  citizens  of  different 
states,  or  an  alien  and  a  citizen,  and  the  plaintiff  is  by  some  positive  law  com- 
pelled to  use  the  name  of  a  public  oflBcer  who  has  not,  or  ever  had,  any  inter- 
est in  or  control  over  it,  the  courts  of  the  United  States  will  not  consider  any 
others  as  parties  to  the  suit  than  the  persons  between  whom  the  litigation  be- 
fore them  exists." 

In  Geer  v.  Mathieson  Alkali  Works,  190  U.  S.  428,  23  Sup.  Ct.  807, 
47  L.  Ed.  1122,  the  court  quoted  with  approval  the  following  language 
of  Judge  Blatchford,  who  was  then  a  United  States  District  Judge: 
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"The  directors  and  treasurer  are  therefore  not  real  iMirtles  to  the  suit,  but 
merely  nominal  parties.  No  personal  demand  is  made  against  any  one  of 
them,  nor  Is  any  personal  accounting  asked  from  any  one  of  them,  and  it  is 
only  in  his  relation  to  the  company,  and  in  the  official  position  that  he  occu- 
pies toward  the  company,  that  any  one  of  them  is  made  a  party.  •  •  • 
This  view  is  conclusive  to  show  that  the  entire  real  controversy  in  both  suits, 
80  far  as  it  is  shown  by  the  prayer  of  the  complaints,  and  which  is  the  only 
guide  the  court  can  have,  is  between  the  plaintiff  on  one  side  and  the  com- 
pany, as  a  corporate  body,  on  the  other.  The  plaintiff  cannot,  by  Joining  as 
nominal  defendants  with  the  corporation  persons  who  are  citizens  of  the  same 
state  with  the  plaintiff,  deprive  the  corporation  of  any  right  which  it  would 
otherwise  have  in  respect  to  removing  the  cause  into  this  court"  Sioux  City 
Ternidnal  R.,  etc.,  v.  Trust  Co.,  82  Fed.  124,  27  O.  C.  A.  73;  Foss  v.  First  Nat 
Bank  (C.  C.)  3  Fed.  185;  Watson  v.  Bonfils,  116  Fed.  157,  53  0.  a  A.  535;  Ba- 
con V.  Rives,  106  U.  S.  99, 1  Sup.  Ct  3,  27  L.  Ed-  69. 

In  Wood  V.  Davis,  18  How.  467,  15  L.  Ed.  460,  the  court  said: 

"The  ground  ui)on  which  the  cause  was  remanded  is  that  four  of  the  de- 
fendants were  citizens  of  Illinois,  namely,  Stahl  and  Foster  and  Hooper  and 
Campbell — the  same  state  of  which  the  complainant  was  a  citizen.  And  this 
presents  the  question  whether  or  not  these  defendants  were  parties  in  interest 
in  the  subject  of  the  litigation,  or,  in  other  words,  were. proper  or  necessary 
parties  In  the  suit.  It  has  been  repeatedly  decided  by  this  court  that  formal 
parties,  or  nominal  parties,  or  parties  without  interest  united  with  the  real 
parties  to  the  litigation,  cannot  oust  the  federal  court  of  jurisdiction,  if  the 
citizenship  or  character  of  the  real  parties  be  such  as  to  confer  it  within  the 
eleventh  section  of  the  judiciary  act  [Russell  v.  Clark's  Ex'rs]  7  Cranch,  98 
[3  L.  Ed.  271] ;  [Strawbridge  v.  Curtlss]  3  Cranch,  267  [2  I-.  Ed.  435] ;  [Worm- 
ley  V.  Wormley]  8  Wheat  421  [5  L.  Kd-651] ;  [Browne  v.  Strode]  5  Cranch,  303 
[3  L.  Ed.  108.]" 

A  careful  examination  of  the  opinions  of  the  Supreme  Court  tells  us 
that  on  this  subject  great  importance  attaches  to  the  word  "interest." 
Have  the  parties  a  real  interest  in  the  cause?  It  is  conceded,  as  of 
course,  that  if  they  have,  they  are  real  parties,  and  the  question  of  their 
citizenship  is  essential.  A  party  to  be  "interested"  in  an  action  need 
not  be  one  who  may  gain  or  lose  something  therein.  The  word  has  a 
broad  meaning,  and  includes  all  those  who  as  parties  have  some  control 
over  the  action,  whether  they  will  be  personally  affected  thereby  or  not. 
Thus,  an  administrator,  a  trustee,  or  an  executor  is  a  real  party  in  in- 
terest when  he  is  bringing  or  defending  a  suit  for  the  estate  which  he 
represents.  Such  a  party  brings  or  defends  the  suit — employs  counsel 
:— and  is  directly  responsible  for  going  on  with  the  litigation.  Chap- 
pedelaine  v.  Dechenaux,  4  Cranch,  306,  2  L.  Ed.  629 ;  Childress  v. 
Emory,  8  Wheat.  642,  5  L.  Ed.  705. 

Stewart  v.  Baltimore  &  Ohio  R.  R.  Co.,  168  U.  S.  445,  18  Sup.  Ct. 
105,  42  L.  Ed.  537,  was  a  case  in  which  the  administrator  was  not  a  real 
party  to  the  suit.  There,  however,  the  administrator  was  not  acting 
for  the  estate,  and  standing  in  the  shoes  of  the  intestate,  as  the  suit 
was  really  brought  in  his  name  for  the  benefit  of  the  widow.  The  stat- 
ute gave  the  widow  a  right  to  recover  damages  for  the  wrongful  kill- 
ing of  her  husband,  but  it  said  that  the  action  must  be  brought  through 
or  in  the  name  of  the  personal  representative.  The  situation  was  the 
same  as  though  the  statute  read  that  the  damage  must  be  recovered  in 
an  action  in  the  name  of  the  state,  or  the  Governor  or  any  one  else. 
The  personal  representative  had  no  control  over  the  suit — the  widow 
alone  had,  and  received  all  the  proceeds.    If  the  administrator  had  been 


Digitized  by  V:iOOQIC 


668  176  FBDERAL  REPORTER. 

suing  on  the  same  cause  of  action  in  favor  of  the  estate,  he  would  have 
been  the  real  plaintiff.  Under  such  conditions,  he  would  have  had 
absolute  control  of  the  suit  and  be  responsible  on  his  bond  for  any  cul- 
pable negligence  on  his  part  in  relation  thereto.  In  Stewart  v.  Balti- 
more &  Ohio  R.  R.  Co.,  supra,  the  court  said : 

"For  the  purposes  of  jurisdiction  in  tlie  federal  courts,  regard  is  had  to  the 
real,  rather  than  the  nominal,  party." 

And  the  court  further  safd  that: 

"This  is  an  action  for  a  tort,  but  still  in  such  an  -action  It  is  evident  Uiat  the 
real  party  in  interest  is  not  the  nominal  plaintm,  but  the  party  for  whose 
benefit  the  recovery  is  sought." 

The  principle,  that  the  parties  whose  citizenship  is  important  are 
those  who  have  a  tangible  interest  in  the  controversy  or  exercise  some 
control  over  it,  is  illustrated  by  the  case  of  the  United  States  Fidelity 
Co.  V.  Kenyon,  204  U.  S.  349,  27  Sup.  Ct.  381,  51  L.  Ed.  516.  That 
was  an  action  brought  in  the  name  of  the  United  States  for  the  bene- 
fit of  materialmen  and  laborers  on  bonds  given  in  pursuance  of  certain 
acts  of  Congress.    The  court  said: 

"The  United  States  is  not  here  a  merely  nominal  or  formal  partyi^  It  has 
the  legal  right,  was  a  principal  party  to  the  contract,  and,  in  view  of  the 
words  of  the  statute,  may  be  said  to  have  an  interest  In  the  performance  of 
all  its  provisions.  It  may  be  that  the  interests  of  the  government,  as  Involved 
in  the  construction  of  public  works,  wiU  be  subserved  if  contractors  for  such 
works  are  able  to  obtain  materials  and  supplies  promptly  and  with  certainty. 
To  that  end,  (Congress  may  have  deemed  it  important  to  assure  those  who  fur- 
nished such  materials  and  supplies  that  the  government  would  exert  its  power 
directly  for  their  protection.  It  may  well  have  thought  that  the  government 
was  under  some  obligation  to  guard  the  interests  of  those  whose  labor  and 
materials  would  go  into  a  public  building." 

From  these  cases,  it  is  seen  that  the  Supreme  Court  looks  to  the  real 
interest  which  a  party  has  in  the  controversy  in  determining  whether 
he  is  a  real  party  or  only  a  formal  one.  There  may  seem  to  be  some 
conflicts  as  to  what  is  a  real  interest,  but,  in  asserting  the  principle  it- 
self, there  is  uniformity  of  decision.  Now,  have  the  defendants  W. 
J.  Phillips  and  wife  any  real  interest  in  the  cause  before  the  court? 
The  very  allegations  of  the  amended  complaint  set  forth  that  they 
have  no  interest  and  were  joined  as  defendants  because  thev  would 
not  join  as  plaintiffs.  Why  should  they  join  as  plaintiffs?  They  had 
no  claim  whatever  against  the  railway  company,  and  to  bring  suit 
would  only  involve  them  in  useless  expense  and  worry.  But,  it  is 
urged  that  the  law  of  California  (section  377  of  the  California  Code 
of  Civil  Procedure)  requires  that  all  the  heirs  be  made  parties  to  a  suit 
brought  by  any  of  the  heirs  to  recover  damages  for  the  wrongful  death 
of  an  ancestor.  We  think,  though,  that  notwithstanding  the  require- 
ment of  a  statute  that  suit  shall  be  brought  in  the  name  of  certain  per- 
sons or  that  certain  persons  shall  be  parties  thereto,  it  does  not  neces- 
sarily make  such  persons  real  parties  in  interest  in  the  controversy. 
Even  though  the  statute  make  it  obligatory  that  certain  parti-is  shall 
be  before  the  court — they  may  be  indispensable,  in  that  no  light  of 
action  can  be  prosecuted  without  them — yet  they  may,  at  the  same  time, 
be  merely  nominal  or  formal  parties.    They  must  be  brought  into  the 
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suit,  yet  they  have  no  interest  in  or  control  over  it.  Being  without  actual 
interest,  it  is  scarcely  conceivable  that  their  citizenship  can  affect  the 
court's  jurisdiction,  for  no  controversy  exists  between  them  and  any 
one  else  in  the  action.  Here,  W.  J.  Phillips  and  his  wife  have  no  in- 
terest in  or  control  over  this  case.  They  were  served  with  process,  but 
made  no  appearance  of  any  kind.  They  had  nothing  to  gain  or  to  lose 
by  making  an  appearance,  for  they  had  no  interest  of  any  nature  in  the 
action,  except,  perhaps,  a  natural  hope  that  their  daughter-in-law  might 
succeed  therein.  They  were  in  an  analogous  position  to  that  of  the  ad- 
ministrator in  the  case  of  Stewart  v.  Baltimore  &  Ohio  R.  R.  Co., 
supra. 

This  action  should  have  been  brought  by  all  the  heirs  for  the  benefit 
of  those  who  suffered  injury,  but  by  virtue  of  another  statute  of  the 
state  of  California — section  382  of  the  Code  of  Civil  Procedure — the 
heirs  who  had  a  cause  of  action  could  bring  in  the  others  as  defendants 
if  they  refused  to  come  in  as  plaintiffs.  In  this  way,  the  defendants, 
W.  J.  Phillips  and  wife,  were  brought  in.  Their  presence  in  the  action 
was  necessary  and  proper  only  because  the  real  parties  could  not  prose- 
cute the  action  without  them— ^at  least  if  the  defendant  made  season- 
able objection.  But  the  fact  still  remains  that  they  had  no  interest 
whatever  in  the  cause,  either  beneficial  or  detrimental,  nor  did  or  could 
they  have  had  any  relation,  other  than  a  nominal  one,  to  the  cause  of 
action. 

Einstein  v.  Georgia  Southern,  etc.,  Co.  (C.  C.)  120  Fed.  1008,  was 
a  case  where  two  of  three  trustees  brought  suit  against  a  corporation 
in  the  Circuit  Court  for  the  district  of  Georgia,  basing  the  jurisdiction 
of  the  court  on  diversity  of  citizenship.  The  third  trustee,  however, 
being  a  citizen  of  the  same  state  as  the  defendant,  and  refusing  to  join 
as  plaintiff,  was  joined  as  a  defen(':.-it.  The  defendant  corporation  de- 
murred to  the  bill  on  the  ground  that  the  third  trustee  was  a  necessary 
party  plaintiff,  and  therefore  the  controversy  was  not  wholly  between 
citizens  of  different  states.  The  court  held,  however,  that  the  third 
.trustee  was  not  a  real  party  to  the  controversy,  but  was  only  made  a 
party  in  order  that  the  rights  of  all  interested  parties  might  be  deter- 
mined in  one  proceeding.  The  demurrer  was  overruled,  the  court  say- 
ing: 

"If  the  proper  diversity  of  citizenship  exists  between  the  trustees  suing  and 
the  corporation  sued,  the  controversy  is  wholly  between  citizens  of  different 
states.  The  recalcitrant  trustee  is  not  technically  a  party  to  that  controversy, 
and  can  only  be  made  a  party  by  the  process  of  the  court  issued  to  bring  him 
in,  in  order  that  his  attitude,  whatever  it  may  be,  or  his  rights,  whatever  they 
are,  can  be  ascertained  in  one  proceeding  in  accordance  with  the  favorite  doc- 
trine of  equity.  The  real  controversy  between  the  actors  before  the  court,  be- 
ing  one  of  which  the  court  would  clearly  have  Jurisdiction  had  there  been  no 
refractory  trustee,  to  hold  otherwise,  would  be  to  permit  his  inertia  or  re- 
luctance to  defeat  access  on  the  part  of  the  vigilant  nonresident  trustees  to 
that  court  which  is  especially  intrusted  by  the  Constitution  and  laws  of  the 
United  States  with  the  preservation  and  protection  of  their  trust.  That  he 
would  have  t>een  an  indispensable  party  if  the  suit  was  against  the  trustees, 
or  if  it  had  been  for  Joint  misconduct  or  responsibility,  or  brought  for  the  dim- 
inution of  the  trust  or  for  its  construction,  may  be  conceded.  This  suit,  how- 
ever, is  solely  for  the  enhancement  of  the  trust.  He  can  have  no  possible  mo- 
tive to  resist  this  unless  he  be  a  faithless  trustee,  or  denies  the  rights  of  the 
co-trustees,  or  is  in  collusion  with  the  defendants.    Whether  one  or  the  other 
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be  the  case,  he  should  be  sued  as  defendant;  and  there  would  be  the  proper 
diversity  of  citbsenshlp  between  the  parties  to  the  controversy,  and  the  juris- 
diction should  be  maintained.    Hotel  Co.  v.  Wcide,  97  U.  S.  13,  24  L.  Ed.  91S^* 

In  Ban  v.  Columbia  Southern  Ry.,  117  Fed.  21,  54  C.  C.  A.  407, 
plaintiff  and  another  contracted  as  partners  to  do  certain  work  as  sub- 
contractors. By  a  contract  between  themselves,  previously  made  and 
known  to  the  principal  contractor,  it  was  agreed  that  the  plaintiff 
should  furnish  the  materials  and  do  the  work,  accounting  to  his  asso- 
ciate only  for  a  share  of  the  net  profits  of  the  contract.  After  the 
completion  of  the  work,  plaintiff  brought  suit  in  a  federal  court  to  en- 
force a  mechanic's  lien,  filed  in  the  name  of  the  partnership,  for  the 
balance  due  under  the  contract,  alleging  such  facts  in  his  bill  and  that 
no  net  profits  were  earned  under  the  contract.    This  court  said : 

"The  question  then  arises  whether  or  not  the  suit  can  be  tried,  heard,  and 
determined  without  the  presence  of  Seaman.  He  has  no  interest  whatever  In 
the  suit  Mason,  who  sublet  the  contract  to  Ban  and  Seaman,  knew  that  Sea- 
man's interest  was  conditional  upon  profits  being  received.  Ban  was  to  do 
the  work,  receive  and  disburse  the  money,  and.  If  there  were  any  profits,  Sea- 
man was  to  have  one-lialf  thereof.  There  are  no  profits.  Why,  then,  is  It 
necessary  to  make  Seaman  a  party  complainant  herein,  when  the  only  effect 
his  presence  would  have  would  be  to  defeat  the  Jurisdiction  of  the  court?  It 
afTirmatively  appears  from  the  averments  in  the  amended  bill  that  none  of  the 
parties  to  the  suit  could  possibly  be  injuriously  or  prejudicially  affected  by 
having  the  suit  maintained  by  Ban,  who  is  the  real  party  In  interest,  as  com- 
plainant herein.  The  whole  subject-matter  of  the  suit  could  be  determined 
without  Seaman  being  brought  in,  and  settled  with  Justice  to  all  parties  con- 
cerned, without  detriment  or  prejudice  to  either.  Complainant  had  the  right 
to  allege  the  facts  showing  the  relations  which  Seaman  had  with  the  subject- 
m«tter  of  the  suit,  that  he  had  no  interest  therein,  and  was  not  an  indispen- 
sable party  thereto.    If  brought  in,,  he  would  only  be  a  nominal  party." 

The  case  of  Delaware  County  v.  Diebold  Safe  Co.,  133  U.  S.  473, 
10  Sup.  Ct.  399,  33  L.  Ed.  674,  was  an  action  brought  against  one  party 
to  a  contract  by  an  assignee.    The  court  said : 

"It  was  further  objected  that  the  assignors  were  necessary  parties  to  the 
suit,  because  they  t^ad  assigned  to  the  plaintiff  part  only  of  their  original  con- 
tract with  the  defendant ;  and  because  of  the  statutes  of  Indiana,  while  they  . 
require  every  action  arising  out  of  a  contract  to  be  prosecuted  by  the  real 
party  in  interest,  provide  that  'when  any  action  is  brought  by  the  assignee  of 
a  claim  arising  out  of  a  contract,  and  not  assigned  by  indorsement  in  writing, 
the  assignor  shall  be  made  a  defendant,  to  answer  as  to  the  assignment  or  his 
interest  in  the  su-bject  of  the  action.'  Rev.  St.  Ind.  1881,  §§  251,  276.  But  this 
objection  was  rather  to  the  nonjoinder  of  defendants  than  to  the  Jurisdiction 
of  the  court,  and  presented  no  valid  reason  why  the  court  should  not  proceed. 
The  assignors  were  not  parties  to  the  suit  at  the  time  of  the  removal  into  the 
circuit  court :  and  as  soon  as  they  were  made  parties  in  that  court,  they  dis- 
claimed all  interest  in  the  suit ;  and  as  no  further  proceedings  were  had,  or 
relief  sought  or  granted,  against  them,  their  presence  was  unnecessary." 

That  case  resembles  this  in  that  in  both  the  statutes  prescribed  that 
certain  persons  should  be  made  parties  whether  they  have  any  interest 
in  the  controversy  or  not.  The  court  distinctly  held  that  such  parties 
who  are  brought  into  a  suit  by  virtue  of  a  statute  and  who  disclaimed 
any  interest  therein  were  not  parties  whose  citizenship  could  have  any 
eifect  on  the  jurisdiction  of  the  federal  court.  It  is  true  that  defend- 
ants W.  J.  Phillips  and  wife  did  not  file  a  disclaimer,  but  when  we 
consider  that  they  were  brought  into  the  controversy  as  parties  de- 
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fendant  after  the  United  States  Court  had  taken  jurisdiction  and  after 
it  was  alleged  by  the  amended  complaint  that  they  had  no  interest  what- 
ever in  the  cause,  their  failure  to  appear  and  answer  was  an  admission 
of  the  truth  of  the  allegation  relating  to  their  lack  of  interest.  So, 
without  extending  the  discussion  farther,  we  hold  that  there  was  juris- 
diction in  the  circuit  court,  and  that  the  case  is  properly  before  this 
court. 

Error  is  assigned  because  the  court  refused  to  give  an  instruction 
requested  by  the  defendant  to  the  effect  that  it  was  not  sufficient  for 
the  jury  to  find  that  the  locomotive  was  not  safe,  but  it  must  also  be 
found  that  the  defendant  failed  to  use  reasonable  care  in  providing 
the  locomotive  for  use  of  the  deceased;  that  defendant  is  not  an  in- 
surer of  the  safety  of  its  employes,  but  has  performed  its  legal  duty 
if  it  exercised  reasonable  care  to  provide  a  safe  locomotive  for  the  use 
of  the  deceased.  As  the  propositions  included  in  the  requested  in- 
struction were  explained  and  embraced  in  the  charge  which  the  court 
gave,  it  was  not  necessary  to  repeat  them  in  special  instructions  asked 
by  either  party.  Rio  Grande  Western  Railway  v.  Leak,  163  U.  S.  280, 
16  Sup.  Ct.  1020,  41  L.  Ed.  160. 

Defendant  asks  a  reversal  because  the  court  told  the  jury  that  there 
was  no  proof  of  contributory  negligence  and  that  they  need  not  con- 
sider that  defense.  It  is  unnecessary  to  state  the  testimony ;  but,  after 
a  careful  reading  of  it,  we  are  satisfied  that  the  court  was  justified  in 
its  ruling,  for  the  reason  that  there  was  not  enough  evidence  from 
which  contributory  negligence  could  have  been  reasonably  inferred. 
Under  the  pleadings  and  instructions,  whether  or  not  the  boiler  of  the 
locomotive  burst  because  of  low  water,  combined  with  a  defective  boil- 
er, was  immaterial  so  far  as  the  deceased  conductor  was  concerned,  un- 
less, when  he  was  riding  in  the  cab  at  the  time  of  the  explosion,  he 
knew,  or  ought  to  have  known,  that  there  was  not  enough  water  in  the 
boiler  to  make  the  locomotive  safe  to  remain  upon.  But  there  was  no 
direct  or  circumstantial  evidence  which  warranted  any  reasonable  in- 
ference that  deceased  knew  or  ought  to  have  known  of  any  such  pos- 
sible condition  of  the  water.  The  fact  that  he  had  his  hand  on  the 
top  of  the  gauge  cock,  steadying  or  amusing  himself  just  before  the 
explosion  of  the  boiler,  was  not  sufficient,  of  itself,  to  prove  negligence, 
unless  there  were  other  facts  or  circumstances  which,  when  taken  in 
connection  with  such  conduct  or  position,  tended  to  show  lack  of  ordi- 
nary care  on  his  part  which  directly  contributed  to  his  death.  There, 
were  none  such ;  hence  the  case  became  one  where  the  court  properly 
held,  as  a  matter  of  law,  that  defendant  had  failed  to  sustain  its  allega- 
tions of  contributory  negligence,  and  properly  told  the  jury  to  confine 
their  deliberations  to  a  consideration  of  the  evidence  in  support  of  the 
issues  submitted  to  them. 

Judgment  affirmed. 
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ONITED  STATES  v.  JENKINS  et  aL 

(Orcalt  Cpurt  of  Appeals,  Fourth  Circuit    November  4,  1009.) 

No.  887. 

Bail  (§  79*)  —  Remission  of  Penalty  on  Fobfeited  Recognizancb— Federal 
Statute— PowEB  of  Court. 

An  application  to  a  federal  court  which  has  entered  Judgment  on  a  for* 
felted  recognizance  in  favor  of  the  United  States,  for  a  remission  of  the 
penalty  for  which  such  Judgment  was  rendered  under  Rev.  St.  §  1020  (U. 
S.  Comp.  St  1901,  p.  719),  which  gives  the  court  power  to  remit  the  whole 
or  any  part  of  such  penalty  "when  It  appears  to  the  court  that  there  was 
no  willful  default  of  the  party,"  is  not  a  motion  to  vacate  the  Judgment, 
and  may  be  entertained  after  the  term  at  which  the  Judgment  was  entered* 

[Ed.  Note.~For  other  cases,  see  Bail,  Cent  Dig.  1 352;  Dec.  Dig.  §  79.*] 

McDowell,  District  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  North  Carolina,  at  Asheville. 

Application  by  Walter  Jenkins  and  J.  E.  Shuler  for  the  remission 
of  the  penalty  of  a  forfeited  recognizance.  From  a  judgment  grant- 
ing such  relief,  the  United  States  brings  error.    Affirmed. 

At  tBe  May  term,  1894,  of  the  United  States  District  Court,  at  Asheville, 
Judgment  final  was  entered  upon  a  forfeited  recognizance  in  favor  of  the 
United  States  and  against  the  defendants  in  the  sum  of  $200.  Execution  was 
issued  on  the  Judgment  in  1895  and  returned  nulla  bona,  and  no  other  execu- 
tion was  issued  untU  October  28,  1908,  when  execution  was  issued  and  placed 
in  the  hands  of  the  United  States  marshal  of  this  district  for  collection.  The 
marshal  was  threatening  to  levy  on  and  sell  the  lands  of  the  defendants,  when 
the  defendants  filed  an  affidavit  in  the  cause,  at  the  May  term,  1906,  of  the 
District  Court  of  the  United  States  for  the  Western  District  of  North  Carolina, 
and  entered  a  motion  praying  for  an  order  restraining  the  marshal  from  pro- 
ceeding further  with  the  execution  then  in  his  hands  and  for  the  cancellation 
of  said  Judgment. 

The  following  are  the  facts  upon  which  the  court  based  its  Judgment:  Ji  EX 
Shuler,  who  was  surety  for  Walker  Jenkins,  filed  an  affidavit,  in  which  he 
stated:  "That  the  defendant  Walker  Jenkins  was  under  bond  for  his  personal 
appearance  at  the  November  term,  1894,  of  the  United  States  District  Court, 
at  Asheville,  and  this  affiant  was  his  surety;  that  this  affiant  is  ndvlsed,  in- 
formed and  believes  that  the  said  Walker  Jenkins  was  sick  at  the  November 
term,  1894,  and  unable  to  attend  said  term  of  the  court,  and  that  he  was  called 
out,  and  Judgment  nisi  taken  against  the  saiQ  Walker  Jenkins  and  J.  E.  Shu- 
ler, his  surety,  in  the  sum  of  $200;  that  the  defendant  Walker  Jenkins  ap- 
peared at  the  next  term  of  the  court,  it  being  the  May  term,  1895,  and  was 
tried  and  found  not  guilty  and  was  ordered  discharged;  that  affiant  is  ad- 
vised. Informed,  and  believes  that  after  the  said  defendant  Walker  Jenkins 
'  had  been  discharged  and  told  to  go  home,  the  Judgment  nisi  was  called  up, 
and  final  Judgment  entered  on  the  scl.  fa.  against  said  Walker  Jenkins  and 
this  affiant;  that  this  affiant  never  knew  that  Judgment  had  been  entered 
against  the  said  Walker  Jenkins  untU  a  few  weeks  ago,  when  the  United 
States  deputy  marshal  of  this  district  informed  affiant  that  execution  had 
been  Issued  on  said  Judgment  and  that  he  had  the  same  in  his  hands  for  col- 
lection, and  he  is  now  threatening  to  collect  the  same." 

A.  E.  Holton,  U.  S.  Atty.  (A.  L.  Coble,  Asst.  U.  S.  Atty.,  on  the 
brief),  for  the  United  States. 

Thomas  S.  Rollins  (Moore  &  Rollins,  on  the  brief),  for  defendants 
in  error. 

•For  otlier  cases  tee  lame  topic  A  S  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep*r  Indoxet 
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Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  MC- 
DOWELL, District  Judges. 

PRITCHARD,  Circuit  Judge  (after  stating  the  facts  as  above).  It 
is  contended  by  counsel  for  defendant  in  error  that  the  court  below 
had  the  right  to  set  aside  the  judgment  rendered  in  this  case,  and  the 
brief  filed  by  counsel  is  in  support  of  such  contention.  In  assuming 
this  position,  we  think  that  counsel  for  defendant  in  error  failed  to 
consider  the  provisions  of  section  1020,  Rev.  St.  (U.  S.  Comp.  St. 
1901,  p.  719).  The  rule  in  the  federal  court  is  that  a  motion  to  vacate 
or  set  aside  a  judgment  must  be  made  before  the  expiration  of  the 
term  at  which  the  judgment  is  rendered.  Even  if  the  court  below  had 
adopted  the  practice  of  the  state  courts  in  that  respect,  it  did  not  have 
the  power  to  vacate  the  judgment,  inasmuch  as  under  the  practice  in 
the  stat^  courts  of  North  Carolina,  such  motion  must  be  made  within 
one  year  from  the  date  of  the  rendition  of  the  judgment.  However, 
we  do  not  think  that  this  case  comes  within  that  class  of  cases  wherein 
the  remedy  is  by  motion  to  vacate  a  judgment.  Section  1020,  Rev. 
St  (Federal  Statutes  Annotated),  to  which  we  have  referred,  reads 
as  follows : 

"When  any  recognizance  In  a  criminal  cause,  taken  for,  or  In,  or  returnable 
to,  any  court  of  the  United  States,  is  forfeited  by  a  breach  of  the  condition 
thereof,  such  court  may,  in  its  discretion,  remit  the  whole  or  a  part  of  the 
penalty,  whenever  It  appears  to  the  court  that  there  has  been  no  willful  de- 
fault of  the  party,  and  that  a  trial  can,  notwithstanding,  be  had  in  the  cause, 
and  that  public  justice  does  not  otherwise  require  the  same  pepalty  to  be  en- 
forced." 

Thus  it  will  be  seen  that  this  section  gives  the  court  the  power, 
under  certain  circumstances,  to  remit  the  whole  or  a  part  of  the  pen- 
alty for  which  judgment  may  be  rendered  on  a  forfeited  recognizance. 
This  statute  was  enacted  on  the  28th  day  of  February,  1839,  and  was 
evidently  intended  as  a  remedy  for  a  surety  in  a  case  where  there  is 
no  willful  default  of  the  party  and.  where  a  trial  of  the  cause  can  be 
or  has  been  had.  Before  the  enactment  of  this  statute,  Chief  Justice 
Marshall  had  this  question  before  him  in  the  case  of  United  States  v. 
Feely,  Fed.  Cas.  No.  16,082,  but  in  that  case  the  application  was  before 
the  recognizance  was  estreated,  and  was,  therefore,  before  judgment. 
However,  the  reasoning  of  that  distinguished  jurist  shows  that  the 
court  has  the  power  before,  as  well  as  after,  judgment  to  remit  a  pen- 
alty based  upon  a  forfeited  recognizance. 

In  note  3,  p.  724,  American  and  English  Encyclopedia  of  Law  (2d 
Ed.),  in  referring  to  the  foregoing  case,  it  is  said : 

"In  U.  S.  V.  Feely,  1  Brock.  255  [Fed.  Cas.  No.  15,082],  Chief  Justice  Mar- 
shall, after  a  full' discussion  of  the  authorities,  shows  that  the  Court  of  Oyer 
and  Terminer  in  Eingland  had,  independent  of  any  statute,  the  power  to  refuse 
to  estreat  recognizances  which  it  had  adjudged  forfeited,  and  might  remit 
the  same  whenever  the  circumstances  of  the  case  in  their  discretion  justified 
It.  In  conclusion,  he  says:  *The  authority  on  which  the  court  most  relies  Is 
Mr.  Blaclistone.  In  his  4th  volume,  page  254,  he  says:  "A  recognizance  may 
be  discharged,  either  by  the  demise  of  the  King,  to  whom  the  recognizance  is 
made,  or  by  the  death  of  the  principal  party  bound  thereby,  if  not  before  for- 
feited, or  by  the  order  of  the  court  to  which  such  recognizance  is  certified  by 
the  justices  (at  the  Quarter  Sessions,  Assizes,  or  King's  Bench)  if  they  see 
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sufficient  cauBe.**  Upon  authority,  then,  It  appears  that,  entirely  independ- 
ent of  the  statute,  the  courts  of  England  exercise  the  power  which  this  court 
is  now  required  to  exercise.'  This  discussion  of  the  authorities  and  the  con- 
clusion have  been  cited  with  approval  in  State  v.  Clifford,  124  Mo.  492  [28  3. 
W.  5] ;  State  v.  Warren,  17  Tex.  283.  See,  also,  Colt  v.  Eaton,  1  Root  (Conn.) 
524 ;  Noll  v.  State,  38  Neb.  587  [57  N.  W.  285] ;  State  v.  Traphagen,  45  N.  J. 
Law,  134." 

In  the  case  of  United  States  v.  Duncan,  25  Fed.  Cas.  No.  15,004, 
McCanless,  District  Judge,  in  construing  section  1020,  Rev.  St.,  among 
other  things,  said: 

**In  the  case  of  Com.  v.  Denniston,  9  Watts  [Pa.]  142,  the  principle  Is  ree- 
o^ized  that  a  recognizance  is  a  matter  of  record,  and,  when  forfeited,  it  Is  In 
the  nature  of  a  Judgment  of  record,  and,  when  Judgment  is  given,  the  whole  is 
taken  as  one  record.  The  right  of  the  Governor,  therefore,  to  remit  cannot 
be  affected  by  proceeding  to  Judgment  on  the  recognizance,  as  the  nature  of 
the  recognizance  remains  the  same  after  as  before  Judgment  This  being  the 
case,  the  act  of  Congress  affords  us  ample  power  In  the  exercise  of*  a  sound 
discretion  to  afford  the  relief  prayed  for.  And  as  we  are  of  opinion  that  the 
absence  of  the  principal  was  no  fault  of  the  ball,  and  that  he  has  done  ail  In 
his  power  to  repair  the  public  injury  by  the  surrender  of  the  prisoner,  he  is 
entitled  to  the  interposition  of  the  court  upon  payment  of  the  costs.** 

'  In  that  case,  a  sci.  fa.  was  sued  out  on  the  26th  day  of  October,  and 
served  on  Duncan  the  same  day.  No  appearance  or  plea  being  en- 
tered, judgment  nil  dicit  was  entered  with  the  clerk  in  the  sum  of 
$3,000.  There  is  nothing  in  the  record  to  show  precisely  when  ap- 
plication in  that  case  was  made,  but  there  is  a  headnote  which  shows 
that  the  deckion  was  rendered  in  1863.  Therefore,  it  is  fair  to  as- 
sume that  application  for  relief  was  made  long  after  the  term  of  the 
court  at  which  judgment  was  entered  had  expired. 

In  the  case  of  United  States  v.  McGlashen  et  al.  (C.  C.)  66  Fed. 
537,  it  was  held: 

"That  In  an  action  on  a  forfeited  recognizance,  only  a  legal  defense  can  be 
heard ;  and  the  fact  that  there  was  an  appearance  or  discontinuance  after  for- 
feiture is  not  a  legal  defense,  though  it  would  constitute  matter  for  applica- 
tion, under  Rev.  St.  §  1020,  to  the  court  which  adjudged  the  forfeiture,  to  have 
the  penalty  remitted.** 

In  that  case,  the  recognizance  was  forfeited  in  the  District  Court 
of  the  United  States  for  the  District  of  Kansas,  but  application  for 
relief  was  made  in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin;  and  that  court,  therefore,  held  that 'it 
was  without  power  to  grant  relief.    The  court  said : 

**It  would  constitute  matter  for  an  application,  under  section  1020,  Rev.  St., 
to  have  the  penalty  remitted,  in  whole  or  In  part ;  but  that  must  be  addressed 
to  the  court  which  adjudged  the  forfeiture,  and  where  alone  is  lodged  a  dis- 
cretion to  grant  relief  when  it  appears  that  there  has  beeuvuo  willful  default 
of  the  party,  and  that  a  trial  can,  notwithstanding,  be  had  in  the  cause,  and 
that  public  Justice  does  not  otherwise  require  the  same  penalty  to  be  en- 
forced.** 

This  case  was  carried  by  writ  of  error  to  the  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit,  where  it  was  disposed  of  without  pass- 
ing upon  the  question  as  t©  the  power  of  the  court  to  remit  the  penalty 
after  the  term  had  expired  at  which  the  judgment  was  rendered. 

In  the  case  of  United  States  v.  Santos,  Fed.  Cas.  No.  16,222,  it 
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does  not  appear  whether  or  not  the  term  at  which  default  was  made 
had  expired  before  application  for  relief  was  made  by  the  surety ;  but 
it  is  fair  to  assume  that,  notwithstanding  the  default  had  been  es- 
treated, no  final  judgment  had  been  entered  thereon  in  the  Circuit 
Court.  However,  it  does  appear  that  the  defendant  in  that  case  an- 
swered to  the  indictment,  but  left  without  leave  of  the  court  before  the 
trial  was  concluded.  He  was  called  and  defaulted,  and  recognizance 
was  duly  estreated  for  the  purpose  of  being  prosecuted.  The  trial 
proceeded,  inasmuch  as  he  was  only  charged  with  a  misdemeanor,  and 
resulted  in  the  acquittal  of  the  defendant.  Nelson,  Circuit  Judge  of 
the  Southern  District  of  New  York,  holding  a  term  of  the  Circuit 
Court  for  that  district,  and  before  whom  this  case  was  heard,  said : 

"This  case  is  rather  stronger  In  favor  of  the  application  than  those  con- 
templated in  the  statute.  Here  the  trial  has  been  had  and  the  prisoner  has 
been  acquitted.  The  condition  of  the  recognizance  has  been  performed  in  fact, 
though  not  in  contemplation  of  the  law,  for  the  defendant  has  stood  the  trial. 
The  case  being  a  misdemeanor,  it  was  competent  to  proceed  with  the  trial  in 
his  absence.  Although  it  must  be  assumed  that  the  default  was  willful,  as  it 
respects  the  prisoner,  for  aught  that  appears  the  bail  is  innocent,  and  he  is 
the  person  most  materially  interested  in  the  success  of  the  motion.  Under  the 
actual  circumstances  of  the  case,  I  think  that  the  breach  of  the  condition  of 
the  recognizance  is  technical,  and  that  it  would  be  unreasonable  to  impose  it. 
I  shall  therefore  direct  the  default  and  estreat  to  be  set  aside." 

In  the  case  of  United  States  v.  Mercer  et  al.,  Fed.  Cas.  No.  15,758, 
it  appears  that  judgment  was  entered  in  November,  1868,  but  it  does 
not  appear  when  the  application  was  made.  However,' the  headnote 
shows  that  the  case  was  decided  December  19,  1868.  The  court  in 
that  case  recognized  the  right  of  the  defendant  to  make  application  in 
pursuance  of  section  1020;  but,  in  disposing  of  the  matter,  held: 

"That  It  appearing  to  the  court  that  the  defendant  was  guilty  of  the  crime 
charged,  and  that  the  amount  forfeited  was  not  commensurate  with  the  punish- 
ment deserved,  that  public  justice  required  that  the  forfeiture  should  be  en- 
forced.** 

In  the  case  of  United  States  v.  Winstead  and  Another  (D.  C.)  12 
Fed.  60,  heard  by  Dick,  D.  J.,  it  appeared  that  Winstead,  the  principal, 
failed  to  appear  and  answer  to  a  criminal  prosecution,  and  a  judgment 
was  entered  against  him  as  surety  on  a  forfeited  recognizance  upon 
which  a  scire  facias  was  issued  to  the  parties  to  show  cause  why 
execution  should  not  be  issued.  The  surety  filed  a  plea  stating  that 
the  defendant  had  died  before  service  of  the  scire  facias,  and  asked 
to  be  discharged  from  liability  as  bail.  The  court,  in  disposing  of 
this  motion,  said : 

"The  entry  of  Judgment  nisi  in  this  case  at  the  last  term  was  irregular. 
State  y.  Smith,  G6  N.  C.  G20.  A  Judgment  nisi  is  one  that  is  to  be  valid  unless 
something  else  should  be  done  within  a  given  time  to  defeat  It  When  a  wit- 
ness is  duly  summoned  to  appear  at  court  and  fails  to  do  so,  a  Judgment  nisi 
may  be  entered  for  the  penalty  imposed  by  law  for  such  default;  and  upon 
being  served  with  a  scire  facias  he  may  show  cause  at  a  future  day  why  the 
Judgment  nisi  shall  not  be  made  absolute.  If  the  witness  should  die  before 
such  judgment  Is  made  absolute,  the  pi\>ceeding  abates  and  cannot  be  revived 
against  his  personal  representative. 

"A  recognizance  duly  entered  into  is  a  debt  of  record,  and  the  object-  of  a 
scire  facias  is  to  notify  the  cognizor  to  show  cause,  if  any  he  have,  wherefore 
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the  cognlzee  shonld  not  have  execution  of  the  same  thereby  acknowledged. 
State  V.  MlUs,  [19  N.  C]  552. 

''The  recognizance  is  in  the  nature  of  a  conditional  judgment,  and  the  re- 
corded default  makes  it  absolute,  subject  only  to  such  matters  of  legal  avoid- 
ance as  may  be  shown  by  plea,  or  such  matters  of  relief  as  may  induce  the 
court  to  remit  or  mitigate  the  forfeiture.  The  death  of  a  principal  after  such 
default,  and  before  the  service  of  a  scire  facias,  does  not  entitle  the  bail  as 
a  matter  of  right  to  claim  an  exoneretur. 

"As  the  judgment  in  this  case  was  joint,  the  execution  must  follow  the  Judg- 
ment, and  cannot  be  issued  against  a  dead  man's  estate  until  liis  personal  rep- 
resentative has  had  a  day  In  court.  I  therefore  direct  a  scire  facias  to  be  is- 
sued to  the  personal  representative  of  the  deceased  principal,  returnable  to 
next  term.  When  such  scire  facias  has  been  duly  served  or  returned,  I  will 
hear  evidence  and  consider  the  question  of  modifying  the  forfeiture  in  accord- 
ance with  the  provisions  of  section  1020  of  the  Revised  Statutes." 

There  is  nothing  in  the  record  to  indicate  the  term  at  which  judg- 
ment was  entered  in  the  foregoing  case.  However,  the  court  in  that 
case  treats  the  judgment  on  a  forfeited  recognizance  as  being  absolute, 
and  it  is  obvious  from  an  examination  of  the  opinion  of  the  court  that 
the  term  at  which  the  judgment  was  entered  had  expired  before  the 
defendant  made  application  for  relief;  and  the  court  held  that  the 
facts  were  such  as  to  entitle  the  defendant  to  make  application  in 
accordance  with  section  1020  of  the  Revised  Statutes. 

In  the  case  of  United  States  v.  Barger  (C.  C.)  20  Fed.  600,  heard 
by  Acheson,  District  Judge,  the  application  was  treated  as  a  motion 
to  vacate  a  judgment,  and  it  was  held  that  a  judgment  or  order, 
however  conclusive  in  its  character,  is  under  the  control  of  the  court 
pronouncing  it,  during  the  term  at  which  it  is  rendered ;  and  that  the 
same  may  be  set  aside,  vacated,  or  modified;  and,  upon  the  ground 
that  the  court  can  correct,  modify,  or  vacate  a  judgment  during  the 
term  at  which  such  judgment  may  be  entered,  relieve  the  party  from 
liability  upon  payment  of  the  costs.     In  that  case  the  court  said : 

**The  recognizance  here  was  taken,  not  for  the  defendant's  appearance  for 
trial,  which  strictly  seems  to  be  the  case  contemplated  by  section  1020,  but 
after  trial  and  conviction,  and  was  conditioned  upon  the  defendant's  appear- 
ance on  the  first  day  of  the  present  (May)  term  to  abide  the  sentence  of  the 
court.  He  did  not  appear  then,  but  did  subsequently  during  the  term  and  was 
sentenced.  The  party  making  application  for  the  remission  is  the  bail,  who 
certainly  was  guilty  of  no  'willful  default,'  however  it  may  have  been  with  the 
defendant  himself.  Public  Justice  does  not  require  the  penalty  to  be  enforced 
if  the  defendant  pay  his  fine  and  costs.  The  case  Is  within  the  spirit  and  rea- 
son of  the  said  section  1020,  and  substantial  Justice  will  be  subserved  by  re- 
mitting the  forfeiture  upon  terms." 

This  court,  in  the  case  of  United  States  v.  Alonzo  Robinson  et  a!., 
168  Fed.  410,  85  C.  C.  A.  620,  considered  the  question  involving  the 
power  of  the  court,  in  the  exercise  of  its  discretion,  to  grant  relief 
under  this  section,  but  the  question  as  to  when  application  should  be 
made  was  not  determined  in  that  controversy. 

It  is  true  the  Attorney  General  in  1854  (6  Ops.  Attys.  Gen.  408), 
held: 

"That  when  the  proceedings  have  reached  the  final  point  of  return  of  exe- 
cution to  judgment  In  scire  facias  they  have  passed  beyond  the  stage  at  which 
the  courts  can  remit,  and  the  only  relief  which  can  be  given  to  the  parties  Is 
by  pardon." 
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Notwithstanding  this  opinion  the  greater  weight  of  authority  is  in 
conflict  with  the  views  entertained  by  the  Attorney  General  in  that 
case.  In  referring  to  this  subject,  the  American  and  English  Encyclo- 
pedia of  Law  (2d  Ed.)  p.  724,  says: 

"In  the  United  States  it  has  been  held  by  eminent  authority  that  such  power 
existed  at  common  law,  of  which  the  statutes  were  merely  declaratory,  and 
this  power  as  a  common-law  right  has  been  very  generally  exercised  by  our 
courts.  In  many  -states  the  matter  has  been  made,  as  in  England,  the  subject 
of  special  statutory  provision." 

In  note  2,  on  the  same  page,  is  the  following : 

•*At  common  law,  where  the  recognizance  has  been  forfeited  and  was  sent 
to  the  exchequer,  the  party  became  an  absolute  debtor  to  the  crown,  but  by 
statute  that  court  was  then  empowered  to  discharge  on  petition  any  person 
whom  it  thought  a  fit  subject  to  favor.  1  Chitty,  a  L.  92;  In  re  Pellero,  13 
Price,  299;  Rex  v.  Tomb,  10  Mod.  278." 

Chapter  33,  §  83,  Battle's  Revisal,  which  is  now  section  3220  of  the 
Revisal  of  North  Carolina  1905,  provides  as  follows: 

**The  Judges  of  the  Superior  Court  may  hear  and  determine  the  petition  of 
all  persons  who  may  conceive  they  merit  relief  on  a  forfeited  recognizance, 
and  may  lessen  or  absolutely  remit  the  same  and  do  all  or  anything  therein 
as  they  may  deem  Just  and  right,  consistent  with  the  welfare,  of  the  state  and 
the  persons  praying  such  relief,  as  well  before  as  after  final  Judgment  is  en* 
tered  and  execution  ordered." 

It  will  be  observed  that  this  section  empowers  the  court  to  remit 
or  lessen  forfeited  recognizances,  either  before  or  after  final  judg- 
ment; and,  in  an  application  of  this  kind,  it  is  within  the  judicial  dis- 
cretion of  the  court  below,  in  a  proper  case,  to  remit  the  penalty ;  and, 
in  the  case  of  the  Board  of  Education  v.  Moody,  74  N.  C.  73,  it  was 
held  that  the  action  of  the  court  in  remitting  tiie  penalty  under  this 
N  section  is  not  subject  to  review  except  for  some  error  in  matter  of 
law  or  legal  inference.  This  provision  of  the  North  Carolina  statute 
is  almost  identical  with  the  terms  of  section  1020,  Rev.  St.,  with  the 
exception  that  it  is  more  definite  as  to  the  time  when  application  in 
pursuance  of  its  provisions  may  be  made.  We  find,  upon  examination 
of  the  decisions  of  the  courts  of  the  various  states,  that  the  weight  of 
authority  is  to  the  effect  that  a  court,  wherein  judgments  of  this  kind 
are  rendered,  has  judicial  discretion  to  grant  at  any  time  the  remission 
of  penalties.  While  this  provision  of  the  North  Carolina  law  is  not 
controlling  in  this  instance,  inasmuch  as  Congress  has  seen  fit  to  legis- 
late upon  the  subject,  nevertheless  we  feel  that  this  statute  should 
be  considered  in  this  connection,  inasmuch  as  it  tends  to  show  the 
policy  of  the  Legislature,  as  well  as  the  courts,  in  dealing  with  this 
question.  While  neither  the  Circuit  Court  of  Appeals  of  this  or  any 
other  circuit,  or  the  Supreme  Court  of  the  United  States,  have  passed 
upon  diis  question,  yet  some  of  the  Circuit  and  District  Courts  have 
passed  upon  it,  and  are  almost  of  one  accord  in  sustaining  the  view 
that  a  proceeding  under  section  1020  for  the  remission  of  a  penalty  is 
not  to  be  treated  as  a  motion  to  vacate,  modify,  or  set  aside  a  judg- 
ment, and  is,  therefore,  not  subject  to  the  rule  that  such  application 
must  be  made  during  the  term  at  which  the  judgment  was  entered. 
This  legislation  was  evidently  intended  for  the  purpose  of  enabling 
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sureties  situated  as  in  this  instance  to  obtain  substantial  relief  by  the 
payment  of  such  costs  as  may  have  been  incurred  by  the  issuance  of 
a  scire  facias,  judgment,  etc.  There  is  every  reason  why  such  relief 
should  be  granted,  and  we  know  of  no  valid  reason  in  support  of  the 
contention  that  sureties  in  cases  of  this  kind  should  be  required  to  pay 
into  the  registry  of  this  court  the  entire  penalty  of  a  bond,  when  the 
requirements  of  such  bond  have  been  complied  with,  and  the  undertak- 
ing of  the  surety  entered  into  in  the  first  instance  has  been  substan- 
tially performed.  It  is  inconsistent  with  the  principles  of  justice  and 
equity  to  insist  upon  any  other  rule ;  and,  while  counsel  seem  to  have 
prepared  their  briefs,  as  we  have  said,  upon  the  theory  that  this  is  in 
the  nature  of  a  motion  to  set  aside  a  judgment,  evidently  the  court  be- 
low had  in  mind  section  1020,  and,  we  think,  under  that  section,  had 
ample  power  to  render  the  judgment  it  did. 

That  a  surety,  with  the  rarest  exception,  in  a  case  where  the  de- 
fendant is  produced,  stands  his  trial  and  is  acquitted,  understands  that 
such  trial  not  only  exonerates  the  defendant  in  so  far  as  the  charge 
against  him  is  concerned,  but  likewise  has  the  effect  of  releasing  the 
surety  from  liability  on  his  bond,  is  within  the  knowledge  of  every 
one  familiar  with  proceedings  in  criminal  cases.  Under  such  circum- 
stances, it  is  but  natural  that  a  surety,  not  being  versed  in  legal  pro- 
cedure, should  fail  to  file  an  answer  to  the  sci.  fa.,  and  thus  have  the 
case  regularly  disposed  of  according  to  the  strict  rules  of  procedure. 
It  is  highly  important  that  parties  arrested  and  charged  with  crime 
should  give  bond  rather  than  be  confined  pending  a  hearing  at  the 
expense  of  the  government.  If  all  the  parties  who  have  been  arrested 
on  charges  of  violating  the  Internal  Revenue  Laws  had  been  confined 
in  prison  to  await  trial,  the  expense  of  such  confinement  would  have 
been  enormous;  and,  for  several  years  after  the  enactment  of  these 
laws,  we  doubt  very  much  if  the  government  could  have  found  accom- 
modations for  this  class  of  defendants.  Therefore,  unless  there  is 
some  way  by  which  relief  of  this  character  may  be  afforded  to  sure- 
ties in  cases  wherein  the  default  is  not  willful,  and  the  trial  of  the  ac- 
cused has  been,  or  can  be,  had,  it  would  be  well-nigh  impossible  for 
any  defendant  to  secure  bail  when  charged  with  a  crime.  The  pur- 
pose in  granting  bail  is  to  secure  the  prompt  appearance  of  the  ac- 
cused at  the  term  of  the  court  at  which  his  trial  is  to  be  had.  This 
is  the  sole  purpose  sought  to  be  accomplished,  but,  in  a  case  like  the 
one  at  bar  (wherein  it  appears  that  the  defendant  was  sick  and  unable 
to  attend  the  term  of  court,  and  appeared  at  the  next  term  of  court, 
was  tried  and  found  not  gtiilty),  it  would  be  unjust  and  inequitable  to 
require  the  defendant  to  do  more  than  pay  the  expenses  and  the  costs 
incident  to  the  sci.  fa. ;  and,  when  a  sum  greater  than  that  amount  is 
exacted,  under  such  circumstances,  such  judgment  renders  it  pos- 
sible for  the  government  to  take  from  the  citizen  such  amount  without 
the  slightest  justification,  and  we  feel  sure  that  there  is  no  disposition 
on  the  part  of  the  government  to  deprive  a  citizen  of  its  property  with- 
out compensation. 

Chief  Justice  Marshall,  in  the  case  of  United  States  v.  Feely,  supra, 
in  referring  to  this  view  of  the  matter,  said : 
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"The  object  of  a  recognizance  ia  not  |to  enrich  the  treasury,  but  to  com- 
bine the  administration  of  criminal  justice  with  the  convenience  of  a  person 
accused,  but  not  proved  to  be  guilty.  If  the  accused  has,  under  circumstances 
which  show  that  there  was  no  design  to  evade  the  justice  of  his  country,  for- 
feited his  recognizance,  but  repairs  the  default  as  much  as  is  within  his  power, 
by  appearing  at  the  succeeding  term,  and  submitting  himself  to  the  law,  the 
real  intention  and  object  of  the  recognizance  are  effected,  and  no  injury  is 
done.  If  the  accused  prove  innocent,  it  would  be  unreasonable  and  unjust  In 
government  to  exact  from  an  innocent  man  a  penalty,  intended  only  to  secure 
a  trial,  because  the  trial  was  suspended.  In  consequence  of  events  which  are 
deemed  a  reasonable  excuse  for  not  appearing  on  the  day  mentioned  in  the  rec- 
ognizance. If  he  be  found  guilty,  he  must  suffer  the  penalty  intended  by  the 
law  for  his  offense,  and  it  would  be  unreasonable  to  superadd  the  penalty  of  an 
obligation  entered  into  only  to  secure  a  trial.  The  reasonableness,  then,  of  the 
excuse,  for  not  appearing  on  the  day  mentioned  In  the  recognizance,  ought  to 
t>e  examined  somewhere,  and  no  tribunal  can  be  more  competent  than  that 
which  possesses  all  the  circumstances  of  the  original  offense,  and  of  the  de- 
fault." 

Section  1020  is  remedial  in  its  character,  and  we  must  if  possible 
construe  the  same  so  as  to  give  full  force  and  effect  to  the  legislative 
intent;  and  thus  afford  the  relief  contemplated  therein.  While  this 
section  is  not  as  broad  in  expressed  terms  as  to  when  application  may 
be  made  as  the  section  of  the  North  Carolina  Revisal  to  which  we 
have  referred,  yet  it  should  be  borne  in  mind  that  this  statute  contains 
no  limitation  as  to  the  time  when  such  application  is  to  be  made ;  and, 
from  the  very  nature  of  things,  being  different  in  its  character  from 
the  ordinary  motion  to  vacate  or  set  aside  a  judgment,  cannot  be 
treated  as  a  motion  of  that  character.  At  the  time  of  the  enactment  of 
the  section  in  question,  the  rules  of  procedure  relating  to  motions  to 
vacate  or  set  aside  judgments  were  well  established,  and  the  rights  of 
parties  clearly  defined.  The  remedy  afforded  by  this  section  does 
not  undertake  to  authorize  the  court  to  vacate  or  set  aside  judgments 
of  this  character,  btit,  on  the  other  hand,  its  sole  purpose  is  to  em- 
power the  court  to  remit  the  whole  or  a  portion  of  any  penalty  for 
which  a  surety  may  be  liable  upon  a  forfeited  recognizance.  There- 
fore, if  it  had  been  the  intention  to  provide  that  the  remedy  was  to  be 
by  motion  to  vacate  or  set  aside  a  judgment,  it  would  have  been  an 
easy  matter  for  Congress  to  have  said  as  much ;  but,  inasmuch  as  the 
statute  undertakes  to  vest  the  court  with  discretionary  power,  it  was 
clearly  the  intention  of  Congress  that  the  court  should  have  the  power 
to  act  whenever  it  was  made  to  appear  that  an  applicant  under  this 
section  had  brought  himself  clearly  within  the  purview  of  the  statute. 
At  the  time  this  statute  was  enacted,  sureties  had  the  right  to  move 
to  vacate  or  set  aside  a  judgment,  and,  if  this  was  the  only  purpose  for 
which  the  statute  was  enacted,  it  would,  indeed,  be  a  useless  piece  of 
legislation.  Therefore,  inasmuch  as  it  was  evidently  the  purpose  of 
Congress  to  afford  relief  to  all  parties  in  cases  like  the  one  at  bar,  it 
necessarily  follows  that,  in  all  such  cases,  application  may  be  made  at 
any  time  before  property  is  sold  under  execution,  and  that  it  was  the 
purpose  of  Congress  in  the  enactment  of  this  statute  to  give  the  court 
wherein  such  judgments  are  rendered  control  over  the  same,  with 
full  power,  in  its  discretion,  to  remit  the  whole  or  a  part  of  any  penalty 
upon  a  forfeited  recognizance,  "when  it  shall  appear  to  the  court  that 
there  has  been  no  willful  default  of  the  party,  and  that  a  trial  can,  not- 
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withstanding,  be  had  in  the  cause,  and  that  public  justice  does  not 
otherwise  require  the  same  penalty  to  be  enforced."  No  possible 
harm  can  come  from  the  construction  which  we  place  upon  this  stat- 
ute, inasmuch  as  all  matters  arising  thereunder  are  to  be  passed  upon 
by  the  judge  of  the  court  wherein  forfeited  recognizances  are  re- 
corded, and  it  is  but  fair  Co  assume  that  judges,  in  the  exercise  of  their 
discretion,  will  amply  protect  the  interests  of  the  government  when  ap- 
plications of  this  character  are  made. 

For  the  rejisons  stated,  we  are  of  opinion  that  there  is  no  error, 
and  it  necessarily  follows  that  the  judgment  of  the  court  below  should 
be  affirmed. 

Affirmed. 

McDowell,  District  Judge  (dissenting).  I  find  myself  unable 
to  concur  in  the  opinion  of  the  court.  Leaving  out  of  view  section 
1020,' Rev.,  St.,  for  the  present,  the  judgment  sought  to  be  reviewed 
appears  to  me  to  be  one  by  which  a  judgment  rendered  over  13  years 
previously  was  in  large  part  vacated  and  set  aside  on  the  ground  of 
excusable  neglect  in  failing  to  make  defense  to  the  scire  facias.  Sec- 
tion 613  of  the  North  Carolina  Revisal  of  1905  reads  as  follows : 

"Mistake,  surprise,  excusable  neglect  The  Judge  shall,  upon  such  terms  as 
may  be  Just,  at  any  time  within  one  year  after  notice  thereof,  relieve  a  party 
from  a  judgment,  order,  verdict,  or  other  proceeding  taken  against  him  through 
mistake,  inadvertence,  surprise  or  excusable  neglect,  and  may  supply  an  omis- 
sion in  any  proceeding." 

Waiving  all  question  as  to  the  time  within  which  application  for 
relief  must  be  made  under  this  statute,  it  seems  to  me  settled  that  no 
state  statute,  adopted  since  1789,  can  give  to  a  federal  common-law 
court  power  to  vacate  or  modify  its  judgment  of  a  former  term  for 
excusable  neglect  or  other  distinctly  equitable  ground  for  relief.  The 
reason  for  this  conclusion  is  set  out  at  length  in  the  concurring  opinion 
in  Virginia,  etc.,  Co.  v.  Harris,  151  Fed.  428,  430,  80  C.  C.  A.  658 
et  seq.,  citing,  inter  alia,  Bronson  v.  Schulten,  104  U.  S.  410,  26  L. 
Ed.  797.  Reference  is  made  to  the  foregoing  state  statute  because 
this  case  was  argued  wholly  without  reference  to  section  1020,  U.  S. 
Rev.  St. 

The  next  question  is  whether  or  not  section  1020,  Rev.  St.,  can  be 
considered  as  giving  the  court  in  or  to  which  a  recognizance  or  bail 
bond  is  given  or  is  returnable  the  power  to  remit  all  or  a  part  of  the 
penalty  of  the  bond  after  the  end  of  the  term  at  which  final  judgment 
is  rendered  on  the  scire  facias.  To  my  mind  this  statute  gives  the 
court  no  power  after  the  end  of  the  term  at  which  final  judgment  is 
rendered  in  the  scire  facias  proceeding. 

(1)  It  may  be  argued  that  there  was  no  reason  for  enacting  the 
statute  if  it  relates  only  to  the  powers  of  the  court  at,  or  before,  the 
term  of  trial  of  the  scire  facias  proceeding.  But  this  argument  can 
be  made  with  equal  force  as  to  any  one  of  the  numerous  statutes 
which  are  merely  declaratory  of  the  common  law.  And  it  is  not  alto- 
gether improbable  that  the  chief  purpose  of  the  statute  was  to  empha- 
size the  fact  that  the  courts  must  not  (at  the  trial  term)  remit  the 
penalty  where  the  default  was  willful. 
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(2)  Authority  for  the  contention  that  power  to  set  aside  a  judgment 
after  the  end  of  the  term  of  rendition  is  certainly  not  very  profuse. 
U.  S.  V.  Duncan,  Fed.  Cas.  No.  15,004,  seems  to  be  the  only  case  to 
which  any  importance  can  be  attached.  And  the  statement  in  that 
case  to  the  effect  that  Chief  Justice  Marshall's  reasoning  in  U.  S.  v, 
Feely,  Fed.  Cas.  No.  15,082,  "sanctions  the  exercise  of  the  power  as 
well  after  as  before  judgment''  seems  to  me  to  be  a  misconception. 
That  opinion  relates  only  to  the  power  of  the  court  prior  to  final  judg- 
ment on  the  scire  facias.  It  seems  to  me  to  contain  nothing  indicating 
the  existence  of  power  in  the  Court  of  Exchequer  (which  alone  ren- 
dered judgments  on  forfeited  recognizances  and  bail  bonds)  to  modify 
or  vacate  its  judgments  after  the  end  of  term  of  rendition. 

(3)  If  the  statute  was  intended  to  give  the  court  power  to  reUeve 
after  the  term  of  final  judgment,  it  is  to  be  noted  that  nothing  in  the 
statute  forbids  the  exercise  of  the  power  although  the  court  may  pre- 
vious to  judgment  have  heard  evidence  pro  and  con,  and  although  the 
judgment  may  be  a  judicial  ascertainment  of  disputed  questions  of 
fact  and  not  a  default  judgment.  The  motion  or  petition  for  relief 
in  such  a  case  is  in  effect  also  a  petition  for  rehearing,  which  may  be 
filed  without  notice  and  after  any  lapse  of  time.  But  it  may  be  argued 
that  the  statute  was  intended  to  apply  only  to  final  judgments  by  de- 
fault. No  warrant  fof  such  theory  is  supplied  by  the  statute  itself; 
but  if  such  assumption  be  entertained,  we  are  driven  to  the  very  im- 
probable theory  that  Congress  contemplated  and  intended  to  relieve 
from  the  consequences  of  a  double  default — ^both  the  default  in  per- 
formance of  the  condition  of  the  bond  and  the  default  on  the  scire 
facias.  While  it  is  true  that  the  equity  courts  have  power  to  re- 
lieve from  judgments  obtained  by  excusable  neglect  or  mistake,  it 
is  difficult  to  conceive  that  Congress  could  have  intended  that  the 
law  courts  could  relieve  for  inexcusable  neglect.  Nor  does  it  detract 
from  the  strength  of  this  argument  that  the  court  below  has  seemingly 
adopted  the  inconvenient  practice  of  calling  the  scire  facias  cases  only 
after  the  last  criminal  trial  of  the  term  has  been  completed.  There 
would  seem  to  be  no  good  reason  why  the  scire  facias  cases  should  not 
be  called  on  the  first  day  of  the  term. 

(4)  It  is  too  well  settled  to  require  discussion  that  the  federal  law 
courts,  subject  to  some  well-defined  exceptions,  have  no  power  to  va- 
cate or  modify  a  judgment  after  the  end  of  the  term  of  rendition  of 
the  judgment.  It  is  therefore  improper  as  it  seems  to  me  to  construe 
a  statute,  which  is  either  merely  declaratory  of  the  common  law  or 
which  was  intended  to  limit  the  common-law  powers  of  the  court,  in 
such  wise  as  to  give  the  courts  a  very  great  increase  of  power.  Again, 
It  would  be  difficult  to  find  any  principle  of  law  more  highly  esteemed 
and  more  generally  accepted  as  wise  than  the  rule  giving  finality  to 
judgments.  "Interest  reipublicae  ut  sit  finis  litium."  And  this  fact 
assuredly  argues  against  a  construction  which  makes  of  section  1020 
an  ordinance  to  the  effect  that  a  judgment  on  scire  facias  on  a  for- 
feited bail  bond  shall  have  no  finality. 

(5)  If  Congress  had  intended  that  the  power  under  this  statute 
could  be  exercised  after  the  end  of  the  term  of  rendition  of  final  judg- 
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ment  on  scire  facias,  assuredly  some  time  limit  would  have  been  pre- 
scribed within  which  the  application  for  relief  must  be  made. 

(6)  If  the  intent  was  to  authorize  the  court  to  ^ive  relief  after  the 
end  of  the  term,  the  statute  has  in  effect  ^ven  principals  and  sureties 
in  bail  bonds  a  right  to  sue  the  government,  and  this  by  implication 
and  without  notice  or  process  to  any  officer  of  the  government  being 
required. 

(7)  The  language,  "may  remit  the  whole  or  a  part  of  the  penalty,*' 
used  in  the  statute,  is  appropriate  if  relief  granted  prior  to  judgment 
on  the  scire  facias  was  intended,  and  is  very  inappropriate  as  applied 
to  relief  granted  after  the  term  of  rendition  of  judgment  on  the  scire 
facias.  If  the  intent  were  to  authorize  relief  after  the  end  of  the  term 
at  which  final  judgment  had  been  rendered,  the  only  appropriate  Ian- 
^age  would  be  "may  vacate  or  set  aside,  in  whole  or  in  part,  the 
judgment." 

(8)  It  seems  unnecessary  to  do  more  than  suggest  some  of  the  con- 
sequences which  might  and  probably  would  flow  from  construing  this 
statute  as  authorizing  relief  after  the  term  of  final  judgment,  such  as 
the  Surprises  that  might  be  suffered  by  the  government,  and  the  trick- 
ery which  the  belated  exercise  of  the  power  would  breed.  Such  con- 
sequences assuredly  argue  against  the  probability  of  an  intent  to  bring 
them  about,  or  even  to  make  them  possible. 

The  power  given  by  this  statute  is  discretionary,  and  it  may  be  that 
this  court  has  no  power  to  review  a  judgment  remitting  a  penalty,  if 
exercised  before  the  end  of  the  term  at  which  final  judgment  is  ren- 
dered. See  Morsell  v.  Hall,  13  How.  212,  215,  14  L.  Ed.  117 ;  Cook 
V.  Burnley,  11  Wall.  672,  676,  20  L.  Ed.  29;  Steines  v.  Franklin  Co., 
14  Wall.  15,  22,  20  L.  Ed.  846 ;  authorities  cited  1  Michie,  U.  S.  Ency. 
983-4.  But  if  the  construction  hereinabove  given  the  statute  is  cor- 
rect, the  judgment  below  was  rendered  by  a  court  without  jurisdiction, 
and  no  reason  presents  itself  why  this  court  should  not  decide  that  the 
trial  court  had  no  discretion  and  declare  the  nullity  of  the  judgment. 
See  In  re  Farmers'  Loan  &  Trust  Co.,  129  U.  S.  206,  215,  9  Sup.  Ct 
266,  32  L.  Ed.  656. 


COPLEIY  et  al.  v.  BALL  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    December  13,  1909.) 

No.  87& 

1.  Life  Estates  (§  8*)  — Adverse  Possession  ^Possession  Consistent  with 

That  of  Anotheb— By  Owneb  of  Life  EIstate  Against  Remain debken. 

The  owner  of  a  life  estate,  whether  the  life  tenant  or  a  grantee,  cannot 
acquire  a  fee-simple  title  by  possession  against  the  remaindermen,  but  his 
possession  inures  to  their  benefit  as  against  an  adverse  claimant 

[Ed.  Note. — For  other  cases,  see  Life  Estates,  Cent  Dig.  ||  24-28;  Dea 
Dig.  I  8.»] 

2.  Estoppel  (J  29*>— Estoppel  of  Gbantbe-^Deed  by  Life  Tenant. 

Defendants'  predecessors  in  title  purchased  land  from  a  life  tenant  un- 
der a  will,  the  remainder  being  in  her  heirs,  and  took  a  deed  from  her  and 
her  husband  which  was  recorded,  and  which  described  the  land  as  that  de- 

•For  other  cases  see  same  topic  A  S  mvmbsb  in  Dec.  4  Am.  Digs.  1907  to  date,  4  Rep*r  IndexM 
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liBGd  by  the  testator  to  the  grantor  and  heirs.  Held,  that  defendanta 
could  not  assert  as  against  the  remaindermen,  after  the  death  of  the  life 
tenant,  a  prior  title  in  the  husband  which,  if  it  existed,  he  was  prior  to 
the  conveyance  estopped  to  set  up  as  against  his  wife  or  her  testater,  but 
that  the  deed  conveyed  only  the  wife's  life  estate;  the  rule  in  Shelley's 
Case  not  being  in  force  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Wg.  ||  6&-78;  Dec  Dig. 
|29.»] 

8.  Courts  (J  36*)— Pbesumptions  as  to  Jubisdictiok— Courts  of  Special  and 
Limited  Powers. 

Under  the  rule  of  the  federal  courts,  presumptions  cannot  be  used  in 
support  of  the  Jurisdiction  of  courts  of  special  and  limited  powers. 
[Ed.  Note.— For  other  cases,  see  Courts,  Gent  Dig.  {{  142-144;  Dec.  Dig. 
'    I36.*] 

4.  Wills  (§  426*>— PBOBATB—EFFEcrr— Fobkxow  Probate— Evidence  of  Title. 

Under  Code  W.  Va.  1868,  c.  118,  i  5,  and  related  provisions,  the  county 
recorder  of  any  county  was  given  the  power  of  a  court  of  probate  to  ad- 
mit to  record  and  certify  wills  and  **to  hear  proof  of  and  admit  wills  and 
authenticated  copies  thereof  to  probate,**  including  foreign  wills  as  wills 
of  real  estate  if  it  appeared  that  they  were  so  executed  as  to  be  valid 
wills  of  lands  in  that  state.  Held  that,  such  a  recorder  having  Jurisdic- 
tion to  determine  the  sufilciency  of  a  foreign  will  as  a  will  of  lands,  his 
determination  could  not  be  collaterally  attacked,  and  his  certificate  that 
he  admitted  a  copy  of  a  foreign  will  devising  lands  in  that  state  "to  rec- 
ord'* was  in  effect  that  it  was  admitted  to  probate  and  was  sufficient  to 
entitle  the  will  to  admission  in  evidence  to  establish  the  devise  in  an  ac- 
tion of  ejectment  by  the  devisees. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  |  915;  Dec.  Dig.  | 
426  ;♦  Evidence,  Cent.  Dig.  1 1416.1 

5.  Ejectment  (S  111*)— Trial— Excessive  Verdict— Power  of  Court  to  Al- 

low REMirriTUR. 

Where  plaintiffs  in  ejectment  have  recovered  a  general  verdict,  it  is 
within  the  power  of  the  court  to  allow  them  to  remit  the  same  as  to  lauds 
not  covered  by  their  proof  of  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment,  Cent  Dig.  {|  331,  344;  Dec. 
Dig.  I  111.*]      . 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  West  Virginia,  at  Charleston. 

Action  by  Millard  F.  Ball,  Nannie  F.  Reed,  John  Reed,  R.  Louisa 
Paisley,  Rosa  Lee  Findley,  and  Charles  Findley  against  William  M. 
Copley,  Yawkey  &  Freeman  Company,  Limited,  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  error.    Affirmed. 

This  is  an  action  in  ejectment  instituted  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  district  of  West  Virginia  by  Millard  P.  Ball,  Nannie 
F.  Reed,  R.  Louisa  Paisley,  and  Rosa  I>ee  Findley,  four  of  the  twelve  children 
and  heirs  at  law  of  Eliza  Jane  Ball,  deceased,  for  the  recovery  of  their  re- 
spective interests  in  a  certain  boundary  of  land  supposed  to  contain  390  acres, 
situate  on  Spruce  fork  of  Little  Coal  river,  in  the  county  of  Boone,  W.  Va., 
which  was  devised  by  the  will  of  Parkinson  Shumate  to  the  said  Eliza  Jane 
Ball  during  her  life  and  then  to  her  heirs. 

It  appears  from  the  evidence  that  scnne  time  prior  to  the  year  1848,  one 
Oendennin  was  deputy  sheriff  of  Logan  county,  Virginia — ^now  West  Virginia 
— ^became  involved,  and  to  indemnify  his  sureties  on  his  oBida}  bond  he  exe- 
cuted a  trust  deed  over  certain  lands  held  by  him  and  lying  in  Boone  county. 
Richard  Stratton  was  the  trustee  in  that  deed  of  trust  Afterwards,  in  con- 
sideration that  Augustus  Ball  pay  off  the  debts,  Clendennln  conveyed  the  lands 
covered  by  this  deed  of  trust  (the  subject  of  controversy  in  this  suit)  to  Au- 

nPor  other  OMM  ■••  Mun«  topio  A  {  kvhbsb  In  Dfc.  4  Ao^  Digs.  1907  to  dato.  4  R«p*r  Intfoxoo 
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gustus  Ball.  This  conveyaDce  was  made  about  the  year  1848,  bnt  the  trust 
deed  was  never  properly  released.  Augustus  Ball  was  the  husband  of  the  said 
Eliza  Jane  Ball.  Shortly  after  the  conveyance  of  the  land  to  Ball,  in  the  year 
1848*  Clendennin  moved  to  the  West  and  died,  leaving  a  number  of  children 
and  heirs  at  law.  It  appears  from  the  evidence  of  Jacob  Ball,  who  is  a  brother 
of  Augustus  Ball,  that  Augustus  Ball  placed  his  father  on  said  land,  who  re- 
mained there  until  about  1849  or  1850,  as  his  tenant,  at  which  time  said  Au- 
gustus Ball  sold  the  lands  to  Burwell  Hinchman  for  a  consideration  of  about 
$800  and  placed  the  said  Hinchman  In  actual  possession  of  the  said  Clenden- 
nin lands ;  and  that,  while  the  said  Hinchman  occupied  the  same,  he  claimed 
it  as  his  own.  It  further  appears  that,  after  the  sale  to  Hinchman^  Augustus 
Ball  left  that  section  of  the  country  and  went  to  Flat  Top  Mountain ;  he  and 
his  wife  separated,  and  Augustus  Ball  went  West,  and  his  wife  went  to  her 
father,  Parkinson  Shumate,  who  lived  in  Giles  county,  Va.  After  the  death 
of  two  of  their  children,  Augustus  Ball  returned  from  the  West  to  the  neigh- 
borhood of  the  lands  in  question,  his  wife  Joined  him  there,  and  they  lived 
together.  It  further  appears  that  Augustus  Ball  was  without  means  and  with- 
out a  home,  and  that  he  and  his  family  lived  around  among  their  relations; 
that  Ciliza  Jane  Ball  went  to  see  her  father  in  Giles  county,  Va.,  and  as  a  re- 
sult of  the  visit,  he  (Parkinson  Shumate)  purchased  from  Burwell  S.  Hinchman 
the  390  acres,  being  the  173-acre  boundary  sold  to  said  Hinchman  by  the  said 
Augustus  Ball,  and  an  adjoining  tract  of  217  acres  for  which  Hlndtiman  had 
obtained  a  patent  in  the  meantime.  The  deed  from  Hinchman  to  Shumate 
bears  date  of  December  81,  1859,  and  on  January  10,  1860,  the  said  deed  was 
duly  recorded  and  the  following  statement  Incorporated  as  a  part  of  the  rec* 
ord: 

**This  deed,  together  with  the  certificate  thereto  annexed  as  acknowledg- 
ment, was  this  day  received  into  this  office  for  record,  and  at  the  instance  of 
Augustus  Ball,  the  same  Is  admitted." 

It  further  appears  that  Augustus  Ball  and  Eliza  Jane  Ball,  his  wife,  and 
their  children,  immediately  after  this  purchase,  took  possession  of  the  land  in 
question  under  the  said  Parkinson  Shumate,  and  continued  to  reside  there  un- 
der Shumate  until  his  death,  which  occurred  in  1866. 

The  will  of  the  said  Shumate  bears  date  of  June  30,  1866,  and  was  probated 
in  Giles  county  August  13, 1866,  and  afterwards  in  Mercer  county,  W.  Va.,  and 
contains  the  following  clause: 

**Fourth.  I  will  and  bequeath  to  my  daughter  Eliza  Jane  Ball  during  her 
natural  life,  and  then  to  her  heirs,  the  plantation  which  she  now  lives  on,  in 
the  county  of  Boone,  West  Virginia." 

After  the  death  of  Parkinson  Shumate,  Ball  and  his  family  continued  to 
live  on  said  plantation,  Eliza  Jane  Ball  daimlug  the  same  under  said  will, 
until  the  10th  day  of  February,  1868,  when  In  the  way  of  an  exchange  of  lands 
the  said  Augustus  Ball  and  Eliza  Jane  Ball  executed  a  deed  purporting  to 
convey  to  Johnson  Copley  said  several  tracts  of  land,  estimated  to  be  a  bound- 
ary of  390  acres,  described  therein  as  "the  same  land  Parkinson  Shumate  de- 
vised to  Eliza  Jane  Ball  and  heirs,*'  and  the  said  Johnson  Copley  and  wife,  by 
deed  of  same  date,  conveyed  to  the  said  Eliza  Jane  Ball  a  tract  of  land  near 
the  town  of  Madison.  In  said  deed  from  Copley  to  Eliza  Jane  Ball  there  is 
the  following  provision: 

"However  should  any  part  of  the  lands  tak^i  In  exchange  for  the  lands 
hereby  conveyed  be  recovered  by  the  heirs  of  the  party  of  the  second  part  the 
lands  hereby  conveyed  shall  stand  good  for  this  recovery." 

The  deed  from  Ball  and  wife  to  Copley  was  recorded  February  11,  1868»  and 
the  land  transferred  on  the  land  books  for  that  year,  from  Parkinson  Shu- 
mate, in  whose  name  it  had  been  assessed  for  1866  and  1867  (there  being  no 
land  books  for  1861  to  1865,  inclusive)  to  Johnson  Copley.  Augustus  Ball  was 
the  assessor  for  Boone  county  at  that  time,  and  in  his  handwriting  is  an  en- 
try on  said  land  books,  in  the  colunm  **From  .Whom  Transferred,  etc.,"  as 
follows: 

* 'Heirs  of  P.  Shumate,  deceased ;  deed  from  A.  Ball  and  wife." 

Johnson  Copley  took  possession  of  said  390  acres  of  land  immediattiy  after 
the  execution  of  said  deed  in  1868,  and  he  and  those  claiming  under  hUn  held 
and  occupied  the  same  down  to  the  year  1905^  when  Eliza  Jane  Ball  died. 
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The  children — heirs  at  law  of  the  said  Eliza  Jane  Ball— the  owners  of  the  re- 
mainder In  fee  under  the  will  of  the  said  Parkinson  Shumate,  demanded  pos- 
session of  said  land,  which  being  refused,  this  action  of  ejectment  was  insti- 
tuted. 

W.  R.  Thompson  and  F.  C.  Lef twich,  for  plaintiffs  in  error. 

W.  E.  R.  Byrne  (Linn  &  Byrne,  on  the  brief),  for  defendants  in 
error. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  MC- 
DOWELL, District  Judges. 

PRITCHARD,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  plaintiffs  below  bring  this  action  in  ejectment  to  recover  certain 
lands  described  in  the  complaint 

It  is  insisted  by  plaintiffs  in  error  "that  a  plaintiff  in  ejectment  can 
never  recover  upon  an  equitable  title."  This  is  a  broad  proposition 
and  is  subject  to  many  exceptions ;  but  we  do  not  think  this  question 
arises  in  this  controversy,  as  will  hereinafter  appear. 

The  plaintiffs  allege  that  they  are  the  heirs  at  law  of  Eliza  Jane 
Ball,  who,  under  the  will  of  her  father  (Parkinson  Shumate),  held  a 
life  estate  in  the  lands  in  controversy  with  a  remainder  in  fee  to  the 
plaintiffs  in  this  action. 

From  an  examination  of  the  laws  of  West  Virginia,  we  find  that  the 
rule  in  Shelley's  Case  has  been  practically  abolished  in  that  state. 
Otherwise,  we  would  feel  bound  to  hold  that,  under  the  will  of  Par- 
kinson Shumate,  the  ancestor  of  plaintiffs  took  a  fee-simple  title  to 
the  lands  therein  devised. 

This  being  an  action  in  ejectment,  the  general  rule  is  that,  in  order 
to  entitle  the  plaintiffs  to  recover,  they  must  show  by  sufficient  legal 
evidence  that  they  are  the  owners  and  entitled  to  possession  of  the  lands 
in  controversy.  While  there  was  evidence  as  to  the  title  of  this  land 
prior  to  the  alleged  deed  from  Augustus  Ball  to  Burwell  Hinchman, 
yet  the  real  controversy  begins  at  that  stage  of  the  proceedings.  The 
court  submitted  the  question  as  to  whether  Ball  conveyed  the  lands  in 
controversy  to  Hinchman,  and  the  issue  thus  raised  was  found  by  the 
jury  in  favor  of  the  plaintiffs.  This  question  having  been  submitted 
to  the  jury  with  proper  instructions  for  their  guidance,  and  there  being 
sufficient  legal  evidence  to  sustain  the  finding  of  the  jury  on  this  point, 
we  can  now  see  no  reason  for  disturbing  the  verdict  in  that  respect. 

It  appears  from  the  record  that  the  state  parted  with  the  title  to 
these  lands  by  patents,  duly  issued,  and  there  seems  to  be  no  contro- 
versy as  respects  that  question. 

As  already  stated,  the  real  contest  in  this  case  begins  with  the  deed 
to  Hinchman.  The  deed  to  Hinchman  was  executed  about  1849  or 
1850.  The  evidence  as  to  the  exact  date  is  not  specific.  Immediately 
after  the  execution  of  this  deed,  Hinchman  entered  into  possession 
of  the  premises,  and  he  and  those  claiming  under  him  remained  in 
continuous  possession  of  the  same  until  the  31st  day  of  December, 
1859,  at  which  time  Hinchman,  by  proper  conveyance,  transferred  his 
title  to  Shumate,  the  grandfather  of  these  plaintiffs.  Soon  thereafter, 
Eliza  Jane  Ball,  the  daughter  of  Shumate,  plaintiffs'  mother,  together 
with  her  husband,  Augustus  Ball,  took  possession  of  the  lands  as 
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the  tenants  of  Shumate  and  continued  in  possession  of  the  same  as  such 
until  the  death  of  Shumate,  which  occurred  in  the  year  1866.  Shu- 
mate, during  his  lifetime,  made  a  will,  by  the  fourth  clause  of  which 
he  devised  the  lands  in  question  to  his  daughter,  Eliza  Jane  Ball,  for 
her  natural  life  and  then  to  her  heirs,  the  present  plaintiflFs,  which 
clause  is  in  the  following  language : 

**I  will  and  bequeath  to  my  daughter  Eliza  Jane  Ball,  during  her  natural 
life,  and  then  to  her  heirs,  the  plantation  which  she  now  lives  on,  In  the  coun- 
ty of  Boone,  West  Virginia." 

It  also  appears  that,  notwithstanding  the  fact  that  the  said  Eliza 
Jane  Ball  only  had  a  life  estate  in  the  lands,  she  and  her  husband, 
Augustus  Ball,  conveyed  the  same  in  fee  simple  to  Johnson  Copley  on 
the  10th  day  of  Februaiy,  1868,  by  way  of  exchange  for  other  lands 
in  that  community.  This  deed  was  recorded  on  the  11th  day  of  Feb- 
ruary, 1868,  and  the  land  transferred  on  the  land  books  for  that  year 
from  Parkinson  Shumate,  in  whose  name  it  had  been  assessed  for  tax- 
ation for  the  years  1866-67  (there  being  no  tax  books  for  the  years 
1861-65,  inclusive)  to  Johnson  Copley. 

It  is  insisted  by -counsel  for  defendant  in  error  that  article  13,  sec- 
tion 3,  of  the  West  Virginia  Constitution,  which  pertains  to  waste  and 
unappropriated  lands,  would  apply  in  this  instance,  and!  that,  inasmuch 
as  Copley  held  possession  of  these  4ands  for  more  than  ten  years  and 
paid  taxes  on  the  same  five  years,  he  and  those  holding  under  him 
thereby  acquired  perfect  legal  title  to  the  same.  We  are  inclined  to 
think  that  this  provision  does  not  apply  to  the  case  at  bar;  but,  be 
that  as  it  may,  it  is  made  perfectly  clear  by  the  evidence  that  Hinchman 
held  possession  of  these  lands  for  some  time,  and  then,  on  the  31st 
day  of  December,  1859,  made  a  deed  to  Parkinson  Shumate  for  the 
same.  Immediately  thereafter.  Ball  and  wife  entered  into  possession 
of  the  premises  as  tenants  of  Shumate  and  remained  in  continuous 
possession  until  the  title  to  the  same  was  transferred  to  Copley,  and 
Copley  and  those  holding  under  him  continued  in  possession  of  the 
same  until  the  commencement  of  this  action.  Thus  it  will  be  seen  that 
Parkinson  Shumate  and  those  claiming  under  him  held  these  lands 
under  color  of  title  a  sufficient  length  of  time  to  acquire  title  to  the 
life  estate  under  the  laws  of  West  Virginia,  and  the  heirs  at  law  of 
Eliza  Jane  Ball,  the  plaintiffs  below  in  this  action,  also  thereby  became 
vested  with  the  legal  title  in  fee,  independent  of  any  constitutional 
provision.  In  other  words,  the  possession  of  Copley  inured  to  the 
benefit  of  the  remaindermen,  and  had  the  effect  of  ripening  into  a 
perfect  legal  title  that  which  might  otherwise  have  been  an  imperfect 
title.  Under  the  deed  from  Ball  and  wife  the  possession  of  Copley  was 
adverse  to  all  parties  except  the  remaindermen;  but,  from  the  very 
nature  of  things,  the  law  will  not  permit  one  who  holds  a  life  estate  to 
acquire  a  fee-simple  title  by  possession  against  the  remaindermen,  who 
would  become  entitled  to  the  possession  of  the  premises  at  the  death 
of  the  party  holding  the  life  estate.  To  hold  otherwise  would  be  mani- 
festly unjust,  inasmuch  as  a  right  of  action  never  accrues  to  remainder- 
men until  the  dleath  of  the  party  holding  the  life  estate. 
'  The  case  of  McNeeley  v.  South  Penn  Oil  Company  et  al.,  62  W.  Va, 
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616,  44  S.  E.  508,  62  L.  R.  A.  562,  is  very  much  in  point    The 
first  paragraph  of  the  syllabus  in  that  case  reads  as  follows : 

"Husband  and  wife  being  seised  as  joint  tenants  of  land,  her  interest  being 
separate  estate,  the  husband  alone,  during  coverture,  sells  the  whole  tract  by 
executory  contract,  and  the  purchaser  goes  into  possession  during  coverture, 
and  later  the  wife  dies,  leaving  the  husband  and  children  surviving  her,  and 
later  the  husband  conveys  the  whole  tract  to  the  purchaser  by  deed.  The  pos- 
session of  the  purchaser  is  not  adverse  to  the  wife  In  her  lifetime,  and  right 
of  entry  or  action  does  not  accrue  to  her  children  until  the  husband's  death, 
and  the  statute  of  limitation  begins  to  run  against  them  first  at  his  death." 

It  IS  insisted  by  plaintiffs  in  error  that  Augustus  Ball  never  acquired 
the  legal  title  to  the  premises  in  question  until  subsequent  to  the  con- 
veyance of  this  land  by  him  to  Hinchman;  that  it  was  not  until  he 
instituted  suit  in  the  circuit  court  of  Boone  county  that  he  acquired 
the  legal  title.  In  the  first  place,  we  think  the  court  below  was  emi- 
nently correct  in  holding  that  he  acquired  nothing  by  the  proceedings 
in  that  suit.  It  should  be  borne  in  mind  that  in  that  proceeding  only 
the  heirs  at  law  of  Clendennin  were  made  parties,  and  not  the  trustee 
(Stratton),  in  whom  the  legal  title  was  vested  if  outstanding  at  that 
time,  It  also  appears  that  neither  Parkinson  Shumate,  Eliza  Jane 
Ball,  or  any  of  the  heirs  at  law  of  Eliza  Jane  Ball  were  made  parties 
to  that  suit ;  and,  as  was  properly  held  by  the  court  below,  any  diecree 
entered  in  that  suit,  or  deeds  executed  in  pursuance  thereof,  would 
be  "inoperative  and  of  no  force  or  effect  against  the  said  Parkinson 
Shumate  or  the  heirs  at  law  of  Eliza  Jane  Ball." 

Augustus  Ball  certainly  acquired  the  equitable  title  by  the  convey- 
ance which  he  took  from  Clendennin  in  the  year  1848.  The  same 
having  passed  to  him  for  a  valuable  consideration  (the  payment  of 
the  debt  secured  in  the  trust  deed  to  Stratton),  and,  he  and  those 
claiming  under  him  having  gone  into  possession  of  the  premises  from 
the  date  of  said  deed,  the  possession  thus  acquired  thereby  became  ad- 
verse to  the  trustee  and  ultimately  ripened  into  a  legal  title.  But  even 
if  he  did  acquire  the  legal  title  in  the  suit  of  Augustus  Ball  against 
the  heirs  at  law  of  Richard  A.  Stratton,  deceased,  his  subsequent  con- 
duct in  relation  to  these  lands  was  such  as  to  estop  him  from  deny- 
ing title  of  Parkinson  Shumate,  under  whorti  he  and  his  wife  entered 
as  •tenants  at  the  time  Hinchman  executed  the  deed  to  Shumate.  He 
not  only  went  into  possession  of  the  premises,  but  it  was  at  his  in- 
stance that  the  deed  from  Hinchman  to  Shumate  was  entered  for 
record,  as  will  appear  from  the  following  entry  which  was  made  at 
the  time  such  deed  was  recorded : 

"This  deed,  together  with  the  certificate  thereto  annexed  as  aclcnowledg- 
ment,  was  this  day  received  into  this  office  for  record,  and  at  the  Instance  of 
Augustus  Ball  the  satne  is  admitted." 

If  Ball  really  had  title  to  the  premises  at  that  time,  then  was  his 
opportunity  to  inform  Shumate  that  he  was  the  owner  of  the  same. 
His  failure  to  do  so  clearly  indicates  that  at  that  time  he  was  of  opin- 
ion that  he  had  no  title  to  this  land,  and,  instead  of  asserting  a  claim 
to  the  same,  he  acquiesced  in  the  action  of  his  wife  in  inducing  her 
father  tp  purchase  it  to  be  used  as  a  home  for  her  and  her  children. 

His  whole  course  of  conduct  shows  conclusively  that  he  recog- 
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nized  Parkinson  Shumate  as  being  the  true  owner  of  the  land,  and 
having  gone  into  possession  of  the  same  as  tenant  of  Shumate,  ac- 
cording to  the  well-settled  rule,  he  was  estopped  from  denying  title 
to  Shumate.  From  the  evidence  in  this  case  it  is  obvious  that  Ball 
had  abandoned  this  tract  of  land  and  had  ceased  to  assert  any  claim 
whatsoever  to  the  same,  and  that  Parkinson  Shumate,  being  desirous 
of  providing  for  his  daughter,  Eliza  Jane  Ball,  purchased  it  in  order 
that  she  migjit  have  a  home  during  her  lifetime  and  that  at  her  death 
her  heirs  should  become  the  owners  of  this  property. 

It  also  appears  that  the  deed  from  Ball  and  wife  to  Copley,  in  de- 
scribing the  lands,  refers  to  them  as  "the  same  lands  Parkinson  Shu- 
mate devised  to  Eliza  Jane  Ball  and  heirs,"  and  in  the  deed  from  Cop- 
ley and  wife  to  Ball,  which  conveyed  the  land  given  in  exchange,  also 
appears  the  following  provision: 

"However,  should  any  part  of  the  Ifinds  taken  in  exchange  for  the  lands 
hereby  conveyed  be  recovered  by  the  heirs  of  the  parties  of  the  second  part, 
the  lands  hereby  conveyed  shall  stand  good  for  this  recovery." 

This  clearly  shows  that  it  was  not  only  understood  by  Ball  and 
wife,  but  Copley  as  well,  that  the  estate  which  Copley  took  by  that 
deed  was  only  a  life  estate  with  a  remainder  to  the  heirs  at  law  of 
Eliza  Jane  Ball.  That  deed  was  recorded  and  was  no  doubt  examined 
by  Copley  at  the  time  the  purchase  was  made ;  but,  be  that  as  it  may, 
the  fact  that  such  deed  was  registered  had  the  effect  in  law  to  fix  Cop- 
ley, who  was  in  privity  with  Ball  and  wife,  with  notice  of  the  con- 
tents of  the  will  by  which  the  title  to  this  land  was  transmitted  to  Mrs. 
Ball  for  her  natural  life  and  at  her  death  in  fee  simple  to  her  heirs. 
Therefore,  in  any  event,  the  plaintiffs  would  be  entitled  to  recover  the 
landis  in  question. 

We  now  come  to  consider  the  other  assignments  of  error.  Among 
other  things  it  is  assigned  as  error  that  the  trial  court  admitted  in  evi- 
dence an  inadmissible  copy  of  the  Shumate  will  over  the  objection  of 
the  defendant. 

It  was  incumbent  upon  the  plaintiff  to  produce  to  the  court  either 
the  original  or  a  duly  authenticated  copy  of  the  will.  It  appears  that 
two  copies  of  the  will  were  introduced,  to  wit :  One  from  the  recprd 
of  wills  of  Boone  county  and  one  from  the  record  of  wills  from  Mer- 
cer county.  The  copy  of  the  will  from  the  Boone  county  records  will 
first  be  considered.  When  the  plaintiffs  offered  a  copy  of  the  will 
from  Mercer  county,  it  was  objected  to  on  the  ground  that  it  had  not 
been  probated  in  West  Virginia.  The  court  overruled  the  objection 
on  the  statement  of  counsel  for  plaintiffs  that  proof  of  the  pro- 
bate of  the  will  in  Mercer  county  would  be  introduced  later.  The  of- 
fer of  the  Boone  county  copy  was  apparently  made  in  lieu  of  the  literal 
fulfillment  of  this  promise.  It  was  offered  "simply  to  show  that  the 
will  was  recorded  in  Boone  county"  in  1864 — ^whatever  this  may  mean. 
There  was  an  objection  by  defendants,  which  was  overruled,  an  ex- 
ception noted,  and  the  first  assignment  of  error  is  that  there  is  no  cer- 
tificate to  the  copy  of  the  will  showing  that  the  will  had  ever  been  duly 
or  legally  probated  in  West  Virginia, 

The  statute  (Act  Feb.  22,  1883,  Acts  W.  Va.  1883,  p.  82,  c.  55)  gives 
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the  county  court  clerk  power  to  admit  wills  to  probate  only  "during 
the  recess  of  the  regular  sessions  of  said  courts,"  and  his  order  must 
be  affirmed  by  the  county  court.  It  appears  from  the  face  of  the  Boone 
county  certificate  that  the  will  was  admitted  to  probate  in  the  clerk's 
office.  Whether  it  was  done  during  the  recess  of  the  court  or  not  does 
not  appear.  While  the  clerk  is  given  by  the  statute  at  least  preliminary 
judicial  powers,  and  he  is  to  be  regarded  as  a  court,  in  admitting  wills 
to  probate,  it  is  settled  in  the  federal  courts  that  presumptions  cannot 
be  used  in  support  of  the  jurisdiction  of  courts  of  special  and  limited 
powers.  Walker  v.  Turner,  9  Wheat.  641,  548,.  6  L.  Ed.  165 ;  Ex 
parte  Wood,  9  Wheat.  603,  606,  6  L.  Ed  171 ;  Miller  v.  U.  S.,  11 
Wall.  2-68,  299,  20  L.  Ed.  135 ;  Galpin  v.  Page,  18  Wall.  350,  366,  21 
ir.  Ed.  959.    See,  also,  1  Black,  Judgments  (2d  Ed.)  pp.  431,  434. 

It  seems  clear  that  the  power  of  the  clerk  to  admit  wills  to  probate 
is  special  and  limited  and  such  as  exists  only  under  the  specified  cir- 
cumstance that  the  court  be  in  vacation.  It  follows  that  the  jurisdic- 
tion of  the  clerk  to  admit  the  will  to  probate  must  affirrriatively  appear. 
As  there  was  no  evidence  of  such  fact,  the  Boone  county  copy  cannot 
be  treated  as  admissible  evidence. 

Turning  now  to  the  copy  of  the  will  from  Mercer  county,  W.  Va., 
the  record  reads: 

"Mr.  T^ompBon:    We  object  to  the  wUl. 

''Court:    On  what  ^ound? 

"Mr.  Thompson:  It  doesn't  seem  ever  to  have  been  probated  !n  this  state. 
(Here  follows  ar^ment  of  counsel.) 

*'Upon  the  statement  of  counsel  for  the  plaintiffs  that  proof  of  the  probate 
of  said  will  in  Mercer  county,  W.  Va.,  would  be  later  introduced,  the  court 
overrules  the  objection  of  the  defendants  to  the  introduction  of  said  will,  to 
which  action  of  the  court  in  overruling  said  objection  the  defendants,  by  coun- 
sel, at  the  time  excepted. 

"Here  said  will,  being  'Plaintiffs'  Exhibit  A,'  is  read  to  the  Jury,  being  In 
the  words  and  figures  following." 

No  further  evidence  of  probate  in  Mercer  county  was  ever  offered. 
The  record  shows  that,  on  rebuttal,  the  following  occurred  (Mr.  Byrne 
being  counsel  for  the  plaintiffs,  and  Mr.  Thompson  for  the  defend- 
ants) : 

"Mr.  Byrne:  Your  honor,  we  desire  to  offer  the  copy  of  the  will  which  was 
heretofore  offered  with  the  certificate  of  Its  recordation  in  the  county  of 
Boone,  to  show  simply  that  the  paper  was  recorded  in  Boone  county,  on  the 
loth  of  February,  1884.  marked  'Plaintiffs'  Exhibit  Aa.* 

"Court:    Well,  perhaps  that  might  be  admitted  that  It  was  recorded. 

"Mr.  Thompson:  We  will  admit  that  this  paper  was  spread  on  the  records 
In  Boone  in  February,  1884 ;  that  It  was  spread  upon  the  will  book,  or  what- 
ever book  it  says  it  was. 

"Mr.  Leftwlch:    That's  where  it  was,  the  will  book. 

"Mr.  Byrne:    We  offer  it  as  recorded  paper. 

"Mr.  Thompson:    Well,  we  will  object  to  It  and  let  the  court  say. 

"Court:  If  you  desire  to  offer  it  simply  to  show  that  the  will  was  recorded 
there,  I  will  admit  it  over  the  objection  of  counsel  for  the  defendants. 

"Mr.  Thompson:    Save  an  exception." 

Clearly  the  Mercer  county  copy  was  admitted  in  evidence  condition- 
ally, on  an  avowal  that  evidence  showing  the  will  to  have  been  duly 
probated  in  Mercer  county  in  1866  would  subsequently  be  introduced. 
Evidently  counsel  for  plaintiffs  abandoned  this  intention  and  sought  to 
176  F.- 
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rely  solely  on  the  Boone  county  copy.  But  if  in  fact  the  Mercer 
county  copy  was  admissible,  it  would  seem  that  the  judgment  below 
should  not  be  reversed.  Appellate  courts  do  not  sit  to  reverse  for  er- 
ror merely,  but  only  for  prejudicial  error.  The  error  in  admitting  the 
Boone  county  copy  of  the  will  was  not  prejudicial  to  the  defendants 
below  if  in  fact  the  Mercer  county  copy  was  admissible. 

The  validity  of  the  probate  in  Mercer  county  must  therefore  be  now 
considered. 

Without  attempting  to  quote  the  law  in  force  in  West  Virginia  on 
October  9,  1866,  it  seems  sufficient  to  say  that  under  the  West  Virginia 
Constitution  of  1861-63  (article  7,  §§  5  and  6)  and  Acts  1863  (pp.  35, 
36,  c.  36,  embodied  in  Code  1868,  pp.  587-588,  589,  c.  .118)  the  county 
recorder  was  given  the  power  of  a  court  of  probate.  No  clearly  juris- 
dictional limitation  on  his  powers  is  expressed  except  that : 

"Recorders  may  make  all  orders  and  do  all  things  required  to  be  done 
*  *  *  in  their  respective  offices,  on  any  day,  Sundays  and  holidays  ex- 
cepted." 

The  certificfate  of  the  recorder  of  Mercer  county  shows  that  he  ad*- 
mitted  the  copy  of  the  will  from  the  court  of  Giles  county,  Va.,  to  rec- 
ord on  October  9,  1866.  Upon  reference  to  the  calendar  it  appears 
that  that  day  was  Tuesday.  The  First  of  January,  Christmas,  and 
July  4th  were  at  that  date  the  only  legal  holidays  in  West  Virginia 
(Code  W.  Va.  1868,  p.  536,  c.  99,  §  4). 

The  point  most  relied  upon  by  plaintiffs  in  error  is  founded  upon 
this  provision : 

"Where  a  will  relative  to  estate  within  this  state  has  been  proved  without 
the  same,  an  authenticated  copy  thereof,  and  the  certificate  of  probate  there- 
of, may  be  offered  for  probate  in  this  state.  When  such  copy  is  so  offered,  the 
recorder  to  whom  it  is  offered  shall  presume,  in  the  absence  of  evidence  to  the 
contrary,  that  the  will  was  duly  executed  and  admitted  to  probate  as  a  will 
of  personalty  in  the  state  or  county  of  the  testator's  domicile,  and  shall  admit 
such  copy  to  probate  as  a  will  of  personalty  in  this  state.  And  if  it  appear 
from  such  copy  that  the  will  was  proved  in  the  foreign  court  of  probate  to 
have  been  so  executed  as  to  be  a  valid  wUl  of  lands  in  this  state  by  the  law 
thereof,  such  copy  may  be  admitted  to  probate  as  a  will  of  real  estate." 

The  contention  is  that  the  will  and  certificate  of  probate  in  Virginia 
do  not  show  that  the  will  was  so  executed  as  to  be  a  valid  will  of  lands 
in  West  Virginia.  Granting  this,  the  question  remains  whether  or  not 
the  above-quoted  statute  is  a  jurisdictional  limitation  of  the  powers  of 
the  recorder,  such  as  can  be  relied  upon  collaterally.  The  recorder  is 
by  the  Acts  of  1863  (section  5,  c.  118,  Code  1868)  given  the  following 
powers : 

"The  recorder  of  each  county  shall  have  power,  and  it  shaU  be  his  duty  (ex- 
cept on  Sundays  and  holidays),  to  receive  acknowledgment  or  proof  of,  admit 
to  record  ♦  ♦  •  and  certify  ♦  ♦  •  wills  ♦  ♦  •  to  hear  proof  of, 
and  admit  wills  and  authenticated  copies  thereof  to  probate.    •    ♦    • »» 

Following  section  6  above  quoted  as  to  admitting  to  probate  copies 
of  wills  proved  in  other  states  or  counties  is  a  provision  whereby  the 
recorder  may  issue  commissions  for  taking  the  depositions  of  attesting 
witnesses  residing  out  of  the  state  of  West  Virginia.  Later  provisions 
of  the  statute  allow  persons  interested,  within  the  time  limited,  to  ap^ 
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peal  to  the  circuit  court  from  "any  order  made  by  the  recorder  in  re- 
lation to  the  probate  of  a  will."  It  is  evident  that  when  a  copy  of  a 
will  probated  in  some  other  state  was  offered  for  probate  in  West 
Virginia  the  recorder  was  charged  with  the  duty — clearly  judicial  in 
nature — of  determining  whether  or  not  the  will  and  the  certificate  of 
probate  in  the  foreign  state  showed  that  the  will  had  been  so  executed 
as  to  be  a  valid  will  of  lands  in  West  Virginia. 

In  McNitt  V.  Turner,  16  Wall.  352,  366,  21  L.  Ed.  "341,  it  is  said: 

"Jurisdiction  Is  authority  to  hear  and  determine.  It  Is  an  axiomatic  prop- 
osition that,  when  Jurisdiction  has  attached,  whatever  errors  may  subse- 
quently occur  in  its  exercise,  the  proceeding  being  coram  Judice,  can  be  im- 
peached collaterally  only  for  fraud." 

See,  also,  Vorhees  v.  Bank,  10  Pet.  449,  9  L.  Ed.  490;  Grignon  v. 
Astor,  2  How.  341,  11  L.  Ed.  283 ;  Simmons  v.  Saul,  138  U.  S.  439. 
11  Sup.  Ct.  369,  34  L.  Ed  1054. 

In  the  case  at  bar,  the  recorder  had  authority  to  inspect  and  deter- 
mine, that  is  he  had  "jurisdiction."  And  if  in  his  determination,  to 
use  the  language  in  Grignon  v.  Astor,  supra,  "there  was  error  of  the 
most  palpable  kind,"  or  if  he  "disregarded,  misconstrued,  or  disobeyed 
the  plain  provisions  of  the  law,"  yet  his  determination  is  not  subject 
to  collateral  attack.  And  this  rule  applies  to.  judgments  by  limited 
and  special  tribunals  (if  their  jurisdiction  affirmatively  appears)  as 
fully  as  to  judgments  of  courts  of  general  jurisdiction.  Secombe  v. 
Railroad  Co.,  23  Wall.  108, 119,  23  L.  Ed.  67 ;  Railroad  Co.  v.  Backus, 
154  U.  S.  421,  435,  14  Sup.  Ct.  1114,  38  L.  Ed.  1031. 

From  the  certificate  made  by  the  recorder  of  Mercer  county  it  ap- 
pears that  he  admitted  the  will  **to  record."  This  is  the  established 
form,  and  means  that  the  will,  or  copy,  as  may  be  the  case,  has  been 
probated  or  admitted  to  probate.  See  Minor's  Insts.  (4th  Ed.)  p.  1035. 
This  admission  also  is  general  and  is  an  adhiission  to  probate  and 
record  as  a  will  of  lands. 

The  certificate  by  the  recorder  concludes : 

''Certificate  Is  granted  them  (the  executors)  for  obtaining  a  probate  of  said 
will  In  due  form." 

It  is  sufficient  for  the  purposes  of  this  case  to  say  that  this  formula 
does  not  justify  a  belief  that  something  .else  remained  to  be  done 
in  order  to  probate  the  copy  of  the  will  from  Virginia,  or  to  make  a 
certified  copy  from  the  Mercer  county  record  admissible  in  evidence. 

In  Smith  v.  Henning,  10  W.  Va.  596,  613,  614,  will  be  found  a 
certificate  of  probate  where  the  will  was  proved  in  solemn  form,  per 
testes,  before  the  county  court  of  Bedford  county,  Va.,  which  concludes 
exactly  as  does  the  certificate  undler  consideration.  The  form  which 
the  recorder  was  intending  to  follow  reads,  when  correctly  written : 

"Certificate  is  granted  them  for  obtaining  letters  of  probate  of  said  will  in 
due  form."    2  Minor,  1035,  note ;  Bouv.  Diet  "Letters  Testamentary." 

It  follows  that  the  Mercer  county  copy  of  the  Shumate  will  was 
admissible  in  evidence,  and  that  this  copy  proved  the  essential  facts 
that  the  plaintiffs  were  the  successors  in  interest  of  Shumate,  and  that 
they  took  under  his  will  the  remainder  in  fee  simple  after  the  death 
of  Eliza  Jane  Ball.    See  Code  Va.  1860,  p.  559,  c.  116,  §  11. 
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It  also  follows,  that  none  of  the  remaining  assignments  of  error, 
except  as  to  the  court's  action  in  allowing  a  remittitur,  need  be  dis- 
cussed. If  it  be  assumed  that  the  chancery  suit  of  Ball  against  Clen- 
dennin's  heirs  and  the  commissioner's  deed  put  the  le^l  title  in  the 
defendants,  still  they  were  estopped  to  assert  such  title  as  against 
Shumate's  successors  in  interest.  And  any  error  in  the  instructions 
in  this  respect  was  harmless.  Again,  if  the  trial  court  erred  in  instruct- 
ing the  jury  that  Copley  had  constructive  notice  that  Shumate's  will 
vested  only  a  life  estate  in  Mrs.  Ball  and  the  remainder  in  fee  in  her 
children,  such  instruction  was  harmless.  The  Mercer  county  copy  of 
the  will  legally  proved  the  fact. 

The  assignment  based  on  the  fact  that  the  trial  court  refused  to 
set  aside  the  verdict  and  grant  a  new  trial  is  mentioned  only  to  say 
that  the  action  of  the  trial  court  in  this  respect  is  not  reviewable. 

The  action  of  the  trial  court  in  allowing  the  plaintiffs  to  remit  the 
verdict  for  lands  not  covered  by  their  title  was  clearly  right  See  Ten- 
nant  v.  Gray,  5  Munf.  (Va.)  494;  Preston  v.  Bowen,  6  Munf.  (Va.) 
371 ;  Gibson  v.  Stewart,  11  Leigh,  600 ;  Williams  v.  Railroad  Co., 
9  W.  Va.  33,  40;  Railroad  Co.  v.  Blake,  38  W.  Va.  718,  18  S.  E.  957; 
Kennon  v.  Gilmer,  131  U.  S.  22,  29,  9  Sup.  Ct.  696,  33  L.  Ed.  110; 
Hansen  v.  Boyd,  161  U.  S.  397,  411,  16  Sup.  Ct.  671,  40  L.  Ed.  746. 

We  have  considered  the  remaining  assignments  of  error  and  are 
of  opinion  that  they  are  without  merit. 

For  the  reasons  hereinbefore  stated,  the  judgment  of  the  court  be- 
low is  affirmed. 

Affirmed, 

McDowell,  District  Judge,  concurs  in  the  conclusion  reached. 


ATLANTIC  CX)AST  LINE  R  OO.  V.  FARMER. 
(Circuit  Court  of  Appeals,  Fourth  Circuit    November  4,  1909.) 

No.  824. 

1.  Courts  (8  366*) — Injubies  to  Sekv ant— Fellow   Sebvants— What  Law 

Governs. 

In  an  action  in  a  federal  court  for  injuries  to  a  servant  of  a  railroad 
company,  whether  plaintiff  and  the  engineer,  by  whose  negligence  plaintiff 
was  injured,  were  fellow  servants,  depends  on  the  law  of  the  state  where 
the  accident  occurred. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  826;  Dec  Dig. 
f  366.* 

What  law  governs  master's  liability  for  injuries  to  servant,  see  note  t© 
Mexican  Cent  Ry.  Go.  v.  Jones,  48  C.  a  A.  232.] 

2.  Master  and  Servant  (§  196*)— Injuries  to  Sebvant-FEllow  Sebvantb. 

Under  the  law  of  South  Carolina,  whether  employes  are  fellow  servants 
is  to  be  determined,  not  by  the  department  in  which  the  servants  are  en- 
gaged, but  by  the  relations  they  sustained  to  each  other  at  the  time  of  the 
accident. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant.  Cent  Diir.  It  48^ 
488;  Dec.  Dig.  S  19a»  *  " 

Who  are  fellow  servants,  see  notes  ta  Northern  Pac  R.  Co.  v.  Smith.  8 
0.  C.  A.  668;  Fllppln  v.  Kimball,  31  a  C.  A.  286.] 

•For  other  caiw  lee  same  topic  A  S  nttmbsb  in  Dec.  *  Am.  Digs.  1907  to  date.  *  Rep'r  IndexM 
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a.  Mabteb  ahd  Sebvant  (I  204*)— iNJURiKfl  TO  Sbbvant— NsauGENCB— IsaTTsa 
AND  Proof. 

Where,  in  an  action  for  injuries  to  a  subforeman  in  a  railroad  repair 
yard  by  being  crushed  by  the  sudden  backing  of  the  engine  as  plaintiff  was 
chaiuing  two  defective  cars,  the  complaint  did  not  allege  any  negligence 
of  the  foreman  in  not  preventing  the  engine  from  moving,  but  the  proof 
indicated  that  the  sole  cause  of  the  accident  was  the  negligence  of  the 
engineer  in  backing  the  engine  without  signal  notwithstanding  a  signal  to 
remain  stationary,  plaintiff  was  not  entitled  to  have  the  case  submitted  to 
the  Jury  on  the  theory  that  the  foreman  was  negligent  in  permitting  the 
engine  to  move  back  after  directing  plaintiff  to  go  between  the  cars,  under 
the  South  Carolina  law  that  plaintiff  cannot  rely  on  a  cause  of  negli- 
gence not  alleged  as  a  basis  of  recovery. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  I  87$^; 
Dec.  Dig.  fi  264.*] 

4  Tbial  (1 169*)— DiRKcnoN  or  VERnicr. 

Under  the  law  of  South  Carolina,  as  well  as  in  the  federal  courts,  it  is 
the  duty  of  the  trial  Judge  to  direct  a  verdict  where  the  evidence,  wifh 
all  inferences  that  the  Jury  could  Justifiably  draw  therefrom,  is  insuffi- 
cient to  support  a  Judgment  for  plaintiff,  so  that,  If  such  a  verdict  were 
returned,  it  must  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  S|  881-388;  Dec.  Dig. 
I  169.*] 

Morris,  District  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina,  at  Florence. 

Action  by  C.  L.  Farmer  against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

On  the  Ist  day  of  April,  1907,  defendant  in  error  instituted  this  action 
In  the  court  of  common  pleas  for  Florence  county,  S.  C,  against  plaintiff  in 
error  to  recover  tJie  sum  of  $10,000  damages  alleged  to  have  been  sustained 
by  hi'jii  as  the  result  of  certain  personal  injuries  suffered  while  in  the  employ 
of  the  railroad  company.  The  complaint  allegftd:  That  on  August  2.  190C, 
while  employed  by  the  railroad  company,  defendant  in  error  was  directed  by 
J.  J.  Brown,  the  railroad  company's  foreman  in  charge  of  the  work,  to  chaiu 
together  two  cars ;  that  while  so  engaged  the  "defendant,  its  agents  and  serv- 
ants, negligently,  willfully,  and  wantonly,  without  giving  any  warning  to  the 
plaintiff,  caused  its  said  engine  to  suddenly  strike  and  move  said  cars  to- 
gether, thereby  catching  plaintiff  between  said  cars,  giving  to  him  thereby 
grievous  bodily  injuries,"  etc.  The  railroad  company  duly  filed  its  answer, 
wherein  it  set  up  a  general  denial,  and  further  that  the  injuries  to  defend- 
ant in  error  were  received  by  him  as  a  result  of  his  own  contributory  negli- 
gence. Within  due  time  the  plaintiff  in  error  removed  the  cause  from  the 
state  court  into  the  Circuit  Court  of  the  United  States  for  the  District  of 
South  Carolina,  and  a  trial  was  had.  resulting  in  a  Judgment  in  favor  of  de- 
fendant in  error  for  the  sum  of  $5,000. 

At  the  trial  it  appeared  that  Farmer,  who  was  a  subforeman  in  the  car 
repair  yard  of  the  railroad  company,  on  the  afternoon  of  the  accident,  was 
engaged,  along  with  others,  in  moving  certain  bad-order  cars  for  the  purpose 
of  placing  them  in  position  for  repairs.  In  the  placing  of  these  cars,  a*  shift- 
ing engine  was  used.  After  the  engine  came  around  to  shift  the  cars,  Farmer 
got  a  chain  and  went  between  two  of  them  to  tie  them  together;  they  being 
bad-order  cars  with  broken  drawbeads.  At  the  time  Farmer  went  between 
these  cars,  the  engine  was  still,  and  he  gave  the  engineer  a  signal  not  to  move 
back.  Just  as  be  got  between  the  cars,  however,  the  engineer  moved  the  en- 
gine back,  catching  him  between  the  cars  and  mashing  him  in  the  chest.  The. 
foreman  in  charge  at  the  time  saw  the  engine  when  it  began  to  move,  and  im-' 

*For  oth«r  cunt  s«e  Bame  topic  A  S  ntjmbbb  in  Dee.  4  Am.  Digs.  1907  to  date,  4  Rep'r  Indexee 
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mediately  endeavored  to  stop  It,  bnt  could  not  do  so.  It  thus  appears  that 
Farmer's  injnrles  were  sustained  as  a  result  of  tbe  negligepce  of  the  engineer 
in  running  the  engine  backward  when  he  had  been  signaled  to  stand  stlU. 
Snch  being  the  facts,  the  attorneys  for  plaintiff  in  error  requested  that  a  ver- 
dict be  directed  in  its  favor,  as  the  only  reasonable  conclusion  to  be  drawn 
from  the  testimony  was  that  Farmer's  injuries  resulted  from  the  negligence 
of  his  fellow  servant,  the  engineer.  This  motion  was  overruled  by  his  honor, 
to  which  exception  was  duly  taken.  This  refusal  to  direct  a  verdict,  the  re- 
fusal to  charge  that  there  was  no  negligence  on  the  part  of  the  foreman,  the 
leaving  to  the  jury  the  question  of  the  foreman's  negligence,  to  all  of  which 
exceptions  were  duly  taken  and  noted,  as  appears  by  the  bill  of  exceptions, 
constitute  the  basis  of  the  assignments  of  errors. 

P.  A.  Willcox  (Willcox  &  Willcox  arid  Hmry  E.  Davis,  on  the 
briefs),  for  plaintiff  in  error. 
J.  W.  Ragsdale,  for  defendant  in  error. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  MORRIS, 
District  Judge. 

PRITCHARD,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  first  question  to  be  determined  is  as  to  whether  the  injuries  sus- 
tained by  the  defendant  in  error  were  due  to  the  negligence  of  a  fel- 
low servant ;  in  other  words,  whether  such  injuries  resulted  from  the 
negligence  of  the  engineer  who  was  in  charge  of  the  shifting  engine 
at  the  time  the  accident  occurred.  The  question  as  to  whether  the 
engineer  was  a  fellow  servant  of  the  defendant  in  error  must  neces- 
sarily depend  upon  the  law  relating  to  fellow  servants  as  declared  by 
the  Supreme  Court  of  South  Carolina.  The  learned  judge  who  heard 
this  case  below  was  of  opinion  that  the  engineer  was  a  fellow  servant' 
of  the  defendant  in  error,  and,  in  referring  to  this  phase  of  the  ques- 
tion before  submitting  this  case  to  the  jury,  made  the  following  state- 
ment: 

**It  seems  to  me  that  the  plaintiff,  when  he  received  his  injuries,  was  doing 
the  work  ordinarily  done  by  a  brakeman  or  any  other  laborer;  he  was  not  in 
a  separate  employment  as  a  car  repairer,  for  the  work  of  repairing  cars ;  he 
was  doing  the  work  ordinarily  done  hy  a  hrakeman,  and  the  engineer  and  the 
plaintiff  were  engaged  in  the  same  occupation,  or  rather  they  were  engaged 
in  carrying  out  one  purpose,  that  is,  removing  a  disabled  car  from  the  place 
where  it  was  to  the  repair  shop  where  it  was  to  be  repaired,  so  that  the  plain- 
tiff's case  cannot  fall  under  the  section  of  the  Constitution  which  provides 
against  the  negligence  of  a  fellow  servant  engaged  in  another  department  of 
labor.  (That  I  believe  is  the  language  of  the  Constitution.)  If  he  had  been 
a  painter  engaged  in  painting  that  car,  standing  on  the  track,  and  had  t>een 
injured  by  the  negligence  of  the  engineer,  In  the  circumstances,  I  would  hold 
that  he  was  in  another  department  of  labor,  and  therefore  was  not  deprived 
of  his  remedy  against  the  company.  If  he  had  been  actually  at  work  repair- 
ing the  car,  doing  carpenter  work  on  the  car,  and  while  so  engaged  was  in- 
jured by  an  engine  backing  up  against  him,  I  think  he  would  have  a  right  to 
recover  against  the  company,  because  of  that  fact  (the  negligence  of  a  fellow 
servant  engaged  in  a  separate  department  of  labor) ;  but  it  looks  to  me,  doing 
the  work  that  he  was,  that  is,  attaching  one  car  to  another,  that  that  was  the 
work  of  a  brakeman,  and  that  the  engineer  was  a  fellow  servant  That  seems 
to  be  the  result  of  the  decisions  in  South  Carolina,  by  which  I  am  governed, 
•    *    *  >' 

The  portion  of  the  South  Carolina  Constitution  to  which  the  court 
below  refers  is  article  9,  §  16,  which  reads  as  follows : 
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•*Every  employ 6  of  any  railroad  corporation  shall  have  the  same  rights  and 
remedies  for  any  injury  suffered  by  him  from  the  acts  or  omissions  of  said 
corporation  or  Its  employes  as  are  allowed  by  law  to  other  persons  not  em- 
ployte,  when  the  injury  results  from  the  negligence  of  a  superior  agent  or 
officer,  or  of  a  person  having  a  right  to  control  or  direct  the  services  of  a 
party  injured,  and  also  when  the  injury  results  from  the  negligence  of  a  fel- 
low servant  engaged  In  another  department  of  labor  from  that  of  the  party 
injured  or  of  a  fellow  servant  on  another  train  of  cars,  or  one  engaged  about 
a  different  piece  of  work." 

The  Supreme  Court  of  South  Carolina,  in  the  case  of  Rutherford 
V.  Southern  Ry.,  66  S.  C.  446,  35  S.  E.  136,  in  construing  this  section 
of  the  Constitution,  said : 

"It  seems  to  us  that  the  true  construction  of  the  constitutional  provision 
above  referred  to  is  this :  While  it  does  not  entirely  deprive  a  railroad  com- 
pany, in  a  case  like  the  present,  from  availing  Itself  of  the  previously  well- 
recognized  defense  that  the  injury  complained  of  was  the  result  of  the  negli- 
gence of  a  fellow  servant,  for  which  the  company  Is  not  responsible,  yet  it 
does  confine  such  defense  within  narrower  limits  than  had  been  previously 
recognized ;  for  it  will  be  observed  that  the  provision  in  question  sets  out  with 
the  declaration  that  every  employ^  of  a  railroad  company  shall  have  the  same 
rights  and  remedies  for  any  injury  sustained  by  him  from  the  acts  or  omis- 
sions of  such  company,  'or  its  employes,'  whether  fellow  servants  or  not,  as 
are  allowed  to  a  person  not  an  employ^  of  such  company ;  and,  if  the  section 
had  stopped  at  that  point,  then  the  effect,  manifestly,  would  have  been  to 
entirely  deprive  a  railroad  company  of  the  right  to  set  up  as  a  defense  to  an 
action  like  this  that  the  injury  complained  of  resulted  from  negligence  of  a 
fellow  servant  of  the  plaintiff,  for  which  the  company  was  not  responsible. 
But  the  section  does  not  stop  at  the  point  indlcatedt  and,  on  the  contrary, 
goes  on  to  show  in  what  cases  an  employ^  shall  have  the  same  rights  and 
remedies  as  a  person  not  an  employ 6,  as  follows :  (1)  Where  the  injury  results 
from  the  negligence  of  a  superior  officer  or  agent;  (2)  where  it  results  from 
the  negligence  of  a  person  having  the  right  to  control  or  direct  the  services  of 
a  party  injured ;  (3)'  when  it  results  from  the  negligence  of  a  fellow  servant 
engaged  in  another  department  of  labor,  or  on  another  train  of  cars,  or  one 
engaged  in  a  different  piece  of  work.  So  that,  in  all  other  cases  not  falling 
under  either  of  the  classes  above  indicated,  the  law  upon  the  subject  of  the 
defense  of  fellow  servant  remains  the  same  as  it  was  before." 

In  this  case  it  appears  that  the  engineer  and  the  defendant  in  error 
were  working  under  the  direction  of  Brown,  who  was  foreman  in  the 
repair  yard.  The  defendant  in  error,  while  on  the  witness  stand,  tes- 
tified as  follows : 

**Q.  Who  had  entire  charge  of  that  yard?    A.  J.  J.  Brown. 

"Q.  Who  directed  all  the  services  of  all  the  employes  over  there?  A.  J.  J. 
Brown. 

"Q.  Who  employed  you  to  work  for  the  Atlantic  Coast  Line?  A.  J.  J. 
Brown." 

In  the  case  of  Lyon  v.  Charleston  &  W.  C.  Ry.^  77  S.  C,  336,  68  S. 
E.  15,  the  court  said: 

''Assuming  that  the  engineer  was  the  offending  servant,  through  whose  neg- 
ligence the  plaintiff  was  injured,  the  whole  evidence  shows  that,  in  accordance 
with  the  well-understood  aistom,  the  master  had  intrusted  to  the  conductor, 
and  not  the  engineer,  the  duty  of  giving  orders  for  the  shifting  and  coupling 
of  cars,  and  there  was  no  evidence  that  the  conductor  was  absent  and  the 
train  in  charge  of  the  engineer.  Therefore,  in  carrying  out  the  conductor's 
orders,  the  plaintiff  was  not  at  the  time  under  the  engineer,  as  a  person  hav- 
ing the  right  to  direct  or  control  his  services,  but  was  under  the  conductor, 
and  hence  was  a  fellow  servant  of  the  engineer  on  the  same  train." 
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However,  it  is  contended  by  counsel  for  defendant  in  error  that  the 
defendant  in  error  and  the  engineer  were  engaged  in  different  depart- 
ments of  labor.  The  defendant  in  error,  on  jcross-examination,  among 
other  things,  testified  as  follows : 

"Q.  Yon  don't  know  the  name  of  the  engineer?  A.  Well,  Parker.  I  have 
heard  since  his  name  was  Parker. 

"Q.  He  was  on  the  engine  if  that  was  his  name?    A.  Yes,  sir. 

"Q.  And  he  was  there  ready  to  move  these  cars?    A.  Yes,  sir. 

"Q.  And  you  were  all  engaged  in  moving  cars,  to  couple  them  up,  and  to  get 
them  out  of  the  way?    A.  Yes,  sir. 

**Redirect: 

"Q.  While  you  all  were  engaged  in  coupling  cars,  did  he  have  anything  to 
do  with  the  coupling?    A.  No,  sir. 

**Q.  Did  you  have  anything  to  do  with  that  shifting  engine?    A.  No,  sir. 

"Q.  Did  you  have  anything  to  do  with  his  work,  or  he  with  yours?  A. 
Only  as  he  would  come  in  and  get  the  cars  and  carry  them  out  of  the  yard. 

••Q.  You  were  instructed  to  go  in  there  and  make  the  coupling?    A.  Yes,  sir. 

"Q.  And  his  work  was  in  a  diflferent  department?  The  shifting  engine?  A. 
Yes,  sir. 

"Q.  And  you  were  there  to  perform  the  orders  under  J.  J.  Brown?  A.  Yes, 
sir. 

"Q.  And  he  had  nothing  to  do  with  your  work?    A.  No,  sir." 
•I 

Then  he  was  again  cross-examined  by  Mr.  Willcox,  of  counsel  for 
plaintiff  in  error,  as  follows: 

**Mr.  Willcox:  Q.  Did  you  mean  by  that  he  did  not  couple  cars?  A.  No, 
sir. 

"Q.  And  he  did  not  work  on  cars?    A.  No,  sir. 

**Q.  That  is  the  difference  you  describe  between  your  work  and  his?  A. 
He  was  an  engineer. 

*'Q.  But  that  is  the  difference  you  are  describing  between  your  work  and 
his?    A.    Yes,  sir." 

While  it  is  true  that  the  engineer  and  the  defendant  in  error  were 
employed  by  different  officials  of  the  railroad  company,  this  could  not 
affect  the  relations  they  sustained  to  each  other  at  the  time  of  the  ac- 
cident. 

In  view  of  the  decisions  of  the  Supreme  Court  of  South  Carolina, 
we  think  that  the  question  of  fellow  servant  is  not  to  be  determined  by 
the  department  to  which  the  servant  belonged.  The  true  test  seems  to 
be  as  to  the  relations  they  sustained  to  each  other  at  the  time  of  the 
accident.  In  the  case  of  McDaniel  v.  C.  &  W.  C.  Ry.  Co.,  70  S.  C.  95, 
49  S.  E.  2,  a  roadmaster,  who  was  in  the  department  of  the  engineer 
of  roadways,  sustained  an  injury  as  the  result  of  the  negligence  of  a 
conductor,  who  was  in  the  department  of  the  trainmaster,  at  a  time 
when  they  were  engaged  in  the  common  undertaking  of  removing  a 
wreck,  and  a  nonsuit  was  ordered.  The  opinion  in  that  case  is  very 
full  and  contains  a  clear  and  intelligent  discussion  of  this  phase  of  the 
subject.    It  reads  as  follows: 

*'Thls  action  for  damages  rested  on  evidence  to  this  effect:  While  plaintiff 
was  engaged  as  roadmaster  in  clearing  a  wreck  from  defendant's  roadway,  the 
other  portion  of  the  work  train  ran  against  the  detached  flat  car  on  which  he 
was  standing  with  such  violence  that  he  was  thrown  from  the  car  and  in- 
jured. The  work  train  was  operated  by  a  conductor  and  engineer.  Plaintiff, 
as  roadmaster,  worked  under  the  direction  of  the  engineer  of  the  railroad, 
and  the  conductor  of  the  work  train  ran  his  train  under  orders  of  the  train- 
master;  but  the  plaintiff  was  familiar  with  the  rules  of  the  railroad  corn- 
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pany,  wfiicb  required  him  'to  attend  In  person  all  accidents'  on  liis  division, 
and  provided  that  'conductors  and  engineers  of  work  trains  shall  receive  in- 
structions from  the  roadmaster  in  regard  to  work  to  be  done  by  their  train.' 
On  this  occasion,  plaintiff  was  actually  left  by  a  superior  officer  In  charge  of 
the  entire  work  of  removing  the  wreck.  Subsequently,  he  and  the  conductor 
of  the  work  train,  of  their  own  motion,  agreed  on  a  division  of  the  work,  and 
in  pursuance  of  the  agreement  the  work  train  was  parted  so  that  each  should 
have  some  of  the  cars.  The  locomotive  was  attached  to  the  cars  the  conduct- 
or was  using.  The  accident  occurred  from  these  cars  being  moved  violently 
without  warning  against  the  car  which  the  plaintiff  was  using  and  on  which 
he  was  standing. 

"The  Circuit  Judge  ordered  a  nonsuit  on  the  ground  that,  if  the  Injury  was 
due  to  negligence,  it  was  the  negligence  of  a  fellow  servant.  The  plaintiff's 
exceptions,  as  we  understand,  really  involve  three  propositions  which  he  un- 
dertakes to  sustain:  First,  the  conductor  operating  the  train  was  the  supe- 
rior of  the  roadmaster  in  the  conduct  of  the  work,  and  had  a  right  to  direct 
or  control  his  services.  There  is  no  evidence  to  sustain  this  statement;  on 
the  contrary,  the  plaintiff  positively  confutes  it.  Second,  the  plaintiff  and  the 
conductor  and  engineer  were  engaged  In  different  departments  of  labor.  In 
the  mere  running  of  the  work  traifi  from  place  to  place,  doubtless,  to  avoid 
interference  with  other  trains,  the  conductor  received  orders  from  the  train- 
master ;  but,  when  actually  at  work,  the  rules  placed  the  conductor  and  crew 
under  the  directions  of  the  roadmaster  and  in  his  department  of  labor.  Third, 
the  plaintiff  and  the  conductor  and  engineer  were  engaged  about  a  different 
piece  of  work.  Obviously  removing  different  pieces  of  the  wreck  did  not  con- 
stitute being  engaged  about  different  pieces  of  work,  within  the  meaning  of 
section  15,  art.  9,  of  the  Constit\ition. 

**The  comimon  enterprise — tne  piece  of  work — was  the  removal  of  the  wreck. 
The  engine  and  cars  were  instrumentalities  provided  for  the  purpose,  to  be 
used  by  the  conductor  and  engineer  under  the  plaintiff  as  their  superior.  Just 
as  Jack  screws  and  shovels  were  to  be  used  by  others,  and  the  negligent  mov- 
ing of  the  train  stands  on  the  same  footing  as  would  the  negligent  placing  of 
a  Jack  screw.  But  aside  from  the  rules  of  the  company  and  the  other  evi- 
dence indicating  that  the  conductor  and  engineer  were  engaged  as  fellow  serv- 
ants about  the  same  piece  of  work,  the  plaintiff  testified  that  he  voluntarily 
agreed  with  the  conductpr  as  to  what  part  of  the  wreckage  each  should  re- 
move, and  the  accident  occurred  while  they  were  working  about  the  common 
enterprise  as  fellow  servants  in  conjunction  with  each  other  In  pursuance  of 
the  agreement.  Of  the  many  cases  on  the  subject  It  is  only  necessary  to  refer 
to  Wilson  V.  Railway  Co.,  51  a  C.  79,  28  S.  B.  91,  and  Koon  v.  Railway  Co., 
09  S.  C.  101  [48  S.  E.  86]. 

"The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit  Court  be 
affirmed." 

As  we  have  said,  the  court  below,  after  a  clear  analysis  of  the  evi- 
dence, reached  the  conclusion  that  the  engineer  was  a  fellow  servant 
of  the  defendant  in  error;  but  it  appears  that  he  refused  to  direct  a 
verdict  on  the  ground  that,  although  the  engineer  was  negligent,  still 
it  should  be  left  to  the  jury  to  say  whether  Brown,  the  foreman,  was 
negligent  in  permitting  the  engineer  to  move  back  after  directing 
Farmer  to  go  between  the  cars.  In  referring  to  this  phase  of  the  ques- 
tion, the  court  said : 

"  ♦  ♦  ♦  But  since  I  reached  that  conclusion,  another  view  has  come  into 
my  mind.  I  am  not  sure  whether  it  Is  sound  or  not.  I  will  hear  argument, 
and  thqt  Is:  J.  J.  Brown  was  the  foreman  of  the  repair  shops  at  the  yards, 
and  this  plaintiff  was  under  his  orders.  The  engineer  likewise  was  subject 
to  his  orders.  Now,  if  he  was  negligent,  the  company  is  liable.  The  company 
is  not  liable,  that  is  my  view,  from  the  negligence  of  the  engineer,  for  he  was 
a  fellow  servant;  but  if  there  was  negligence  of  the  foreman,  if  he  failed 
to  do  what  he  ought  to  have  done  in  any  way,  and  could  have  prevented  this 
accident  by  due  and  reasonable  care,  it  seems  to  me  that  the  company  Is  re- 
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sponsible,  and  that  I  ought  to  leave  that  question  to  the  Jury.  Whether  there 
is  any  eyidence  whereby  the  Jury  can  impute  negligence  to  the  foreman. 
Brown,  it  is  a  very  nice  question.  Both  the  engineer  and  the  plaintiff  were 
subject  to  Brown's  orders,  and  when  Brown  directed  the  plaintiff  to  go  and 
fasten  those  cars  together  with  a  chain,  whether  it  was  not  his  duty  to  so 
control  that  engine  as  to  prevent  his  employ^  being  ^Jured  while  conducting 
that  operation  which  he  directed  is  a  question,  it  seems  to  me,  that  I  ought 
to  leave  to  the  Jury." 

Thus  It  will  be  seen  that  the  determination  of  this  matter  turns 
solely  upon  the  question  as  to  whether  the  injuries  sustained  were  due 
to  the  negligence  of  Brown,  the  foreman.  It  is  admitted  that  Brown 
directed  the  defendant  in  error  to  go  in  between  the  cars  (and,  at  the 
time  of  doing  so,  the  cars  were  standing  still) ;  but,  so  far  as  we  are 
able  to  find,  the  engineer,  all  of  a  sudden,  without  instructions  from 
Brown,  or  any  one  else,  began  to  move  the  cars,  and  as  a  result  of 
which  the  injuries  were  sustained.  Brown  was  a  witness,  and,  among 
other  things,  said : 

"Q.  State  the  place  where  the  accident  occurred,  generally  the  place.  A. 
The  place  where  the  accident  occurred  was  In  the  back  yard  at  the  Florence 
shops.  The  engine  cnme  around  to  do  our  shifting  as  usual  In  the  afternoon, 
and  I  am  not  certain,  but  It  strikes  me  that  I  had  Just  come  In  from  a  wreck, 
been  in  about  an  hour,  and  I  walked  down  through  the  yard.  Mr.  Farmer 
was  attending  to  his  business,  assistant  foreman.  I  noticed  that  a  good  many 
of  the  drawheads  in  the  cars  were  broken  out,  and  I  said  to  Mr.  Farmer,  'You 
will  have  to  get  some  chains  to  chain  those  cars  up  so  we  can  have  them 
moved,'  and  I  stopped  on  the  engineer's  side,  Just  opposite  the  car  that  was 
going  to  be  chained  up,  about  halfway  of  the  car,  and  about  that  time  Mr. 
Farmer  came  up  with  the  chains.  Just  before  he  attempted  to  go  between  the 
cars,  he  signed  the  engineer,  gave  him  a  signal  not  to  move  back,  and  the  en- 
gineer while  he  was  still,  he  gave  him  this  (Indicating  the  signal)  as  an  extra 
precaution  not  to  move  back,  and  Just  as  he  stepped  between  the  cars,  I  sup- 
pose, well,  half  a  minute  or  about  a  minute,  something  like  that,  I  noticed 
that  the  car  commenced  coming  back  that  the  engine  was  coupled  to,  and  I 
signed  him  down  to  go  back  about  six  feet,  I  guess  about  three  feet  space  be- 
tween the  cars  when  Mr.  Farmer  went  back  and  the  cars  came  back  about 
six  feet  I  guess,  caught  Mr.  Farmer  between  them,  and  Just  as  soon  as  I  saw 
the  car  moving,  then  I  signed  him  down  and  signed  him  ahead  right  quick, 
and  as  he  fell  out  Mr.  Farmer  Just  made  one  step  out  between  the  cars  and 
fell  right  on  the  ground. 

**Q.  When  the  engineer  came  back,  did  you  sign  him  back  on  Mr.  Farmer? 
A.  No,  sir ;  I  signed  him  down  quick.  Just  as  soon  as  I  seen  the  car  moving. 

**Q.  And  he  still  came  on?    A.  Yes,  sir." 

The  complaint  in  this  case  is  based  upon  the  theory  that  Brown 
acted  properly  in  telling  Farmer  to  go  between  the  cars,  which  was  a 
necessary  piece  of  work,  and  it  is  specifically  charged  that  other  agents 
of  the  defendant  company  moved  the  train  at  the  time  the  injury  was 
incurred.  Paragraph  4  of  the  complaint,  among  other  things,  contains 
the  following  allegations : 

"That  on  August  2,  1906,  while  the  plaintiff  was  engaged  in  said  work  and 
was  on  defendant's  tracks  and  between  said  cars  as  directed  by  his  superior 
officer,  J.  J.  Brown,  the  defendant,  its  agents  and  servants,  *  *  *  caused 
its  said  engine  to  strike  and  move  said  cars  together,  thereby  catching  plain- 
tiff between  said  cars." 

There  is  no  allegation  here  to  the  effect  that  Brown  was  negligent 
in  not  preventing  the  engine  from  moving,  while,  on  the  other  hand, 
the  sole  charge  is  that  the  defendant,  its  agents  and  servants,  caused 
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the  engine  to  move  backward.  There  is  no  allegation  that  Brown 
was  operating  the  engine,  or  that  he  was  directing  its  operation,  while, 
on  the  other  hand,  the  proof  shows  that  the  engineer  was  in  charge  of 
the  engine,  and  was  the  only  one  who  could  cause  it  to  move.  Under 
the  ruling  as  laid  down  by  the  Supreme  Court  of  South  Carolina,  the 
defendant  in  error  not  having  alleged  that  Brown  was  negligent  in 
not  controlling  the  engine  at  the  time  that  Farmer  was  making  the 
coupling,  he  was  thus  precluded  from  proving  such  negligence  as  a 
basis  for  recovery.  In  the  case  of  Goodwin  v.  Railroad  Co.,  76  S.  C. 
557,  57  S.  E.  530,  the  rule  is  thus  stated: 

**Wbere  the  complaint  alleges  specific  acts  of  negligence,  the  plaintiff  Is  re- 
stricted to  proofs  of  such  acts  of  negligence." 

In  the  case  of  Brown  v.  Spartanburg  U.  &  C.  R.  R.  Co.,  57  S.  C. 
433,  35  S.  £.  732,  the  court,  in  discussing  this  question,  said : 

•*It  seems  to  us  that  the  ruling  of  the  circuit  judge  Is  fully  sustained  by  our 
own  case  of  Glenn  y.  Railroad  Co.,  21  8.  C.  466,  where  the  negligence  alleged 
was  In  failing  to  furnish  an  engine,'  running  at  night,  with  a  headlight ;  and 
the  court  said  that,  while  there  was  quite  sufficient  evidence  to  show  negli- 
gence in  that  respect,  yet,  there  being  no  evidence  tending  to  show  that  the  in- 
jury complained  of  resulted  from  such  negligence,  there  was  no  error  in  grant- 
ing the  nonsuit  To  the  same  effect,  see  Pell  v.  Railroad  Co.,  33  S.  O.  198.  11 
S.  E.  691,  and  Jenkins  v.  McCarthy,  45  S.  C.  278,  22  S.  E.  883,  where  Mr.  Jus- 
tice Pope,  in  delivering  the  opinion  of  the  court,  well  said:  *It  would  be  hajB- 
ardous  to  litigants,  when  brought  into  court  to  answer  for  a  siMJcifled  neg^- 
gence,  to  open  wide  the  door  to  proof  of  any  kind  of  negligence.* " 

This  view  is  also  sustained  in  the  case  of  Jenkins  v.  McCarthy,  45 
S.  C  278,  22  S.  E.  883. 

While  such  is  the  rule  in  that  state,  it  is  not  material  in  this  instance, 
inasmuch  as  there  is  not  a  scintilla  of  evidence  to  show  that  the  injuries 
sustained  by  defendant  in  error  were  due  to  the  negligence  of  Brown, 
the  foreman.  As  we  have  already  said,  at  the  time  that  the  foreman 
directed  defendant  in  error  to  go  between  the  cars  and  do  the  work  in 
question,  the  cars  were  standing  still,  and  the  foreman  had  seen  de- 
fendant in  error  signal  the  engineer  not  to  move  back — giving  at  the 
time  an  extra  precaution  not  to  move  back — but  that,  within  "half  a 
minute  or  about  a  minute"  after  he  stepped  between  the  cars,  the  cars 
began  to  move  back.  Then  it  was  that  the  foreman  signed  the  engi- 
neer down  and  did  all  he  could  to  prevent  the  engineer  from  running 
the  car  back  in  the  manner  described.  Inasmuch  as  the  foreman  had 
seen  defendant  in  error  signal  the  engineer  to  remain  where  he  was, 
and  observing  that  there  was  ample  space  for  him  to  get  between  the 
cars  at  the  time,  it  is  difficult  to  understand  upon  what  theory  he  could 
be  required  to  do  more  than  he  did  on  that  occasion.  If,  after  defend- 
ant in  error  went  between  the  cars,  the  foreman  had,  without  warning 
to  defendant  in  error,  signaled  the  engineer  to  move  the  train  back, 
then,  undoubtedly,  the  injuries  would  have  been  due  to  the  negligence 
of  the  foreman;  or  if,  when  he  saw  the  engineer  moving  back,  he 
could  have  prevented  the  injuries  by  giving  the  engineer  a  proper  sig- 
nal, and  failed  to  do  so,  that  would  also  have  been  negligence  on  his 
part.  But  the  evidence  shows  that,  the  moment  he  saw  the  engine 
beginning  to  move  the  cars,  he  at  once  signaled  the  engineer  to  stop. 
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and  used  all  means  in  his  power  to  prevent  the  injury.    It  seems  to  us 
that  he  did  all  that  could  have  been  required  of  one  similarly  situated. 
Witness  Farmer,  in  referring  to  the  cars  at  the  time  he  went  be- 
tween the  same,  said : 

*'Q.  When  you  went  In  between  the  cars  to  chain  It,  was  any  part  of  the 
train  In  motion?    A.  No,  sir. 

"Q.  Was  the  engine  moving  or  not?    A.  No,  sir ;  It  was  still. 

"Q.  How  long  had  it  been  stiU?  A.  It  had  been  stUl  for  some  time.  I 
could  not  say  exactly  how  long. 

**Q.  At  the  time  Mr.  Brown  gave  you  the  order  to  go  in  there,  could  he  see 
the  engine?    A.  Yes,  sir;  he  stood  right  at  It  until  I  got  back  with  the  chain. 

*'Q.  You  and  he  were  standing  very  near  together,  and  he.  could  see  the 
entire  train?    A.  Yes,  sir. 

**Q,  And  he  saw  that  the  engine  was  still?    A.  Yes,  sir. 

"Q.  And  he  ordered  you  to  gQ  in  there  and  couple  it  when  the  engine  was 
still?    A.  Yes,  sir.'* 

It  seems  to  us,  in  view  of  the  undisputed  testimony,  that  the  foreman 
did  all  that  human  foresight  could  suggest  to  prevent  the  accident. 

Under  these  circumstances,  we  think  the  presiding  judge  was  in 
error  in  permitting  the  jury  to  decide  as  to  whether  or  not  the  foreman 
(Brown)  was  negligent. 

We  have  examined  the  case  of  Lyon  v.  C.  &  W.  C.  Ry.  Co.,  77  S. 
C.  328,  58  S.  E.  12.  That  case  is  very  much  in  point.  .There,  the 
plaintiff  was  employed  as  a  coupler,  and  was  injured  while  carrying 
out  the  orders  of  the  conductor  to  couple  two  cars.  The  evidence 
shows  that  the  injury  was  due  to  the  negligence  of  the  engineer,  and, 
in  referring  to  the  point  which  we  are  now  considering,  the  court  said : 

"The  general  rule  in  this  state  and  elsewhere  is  that  an  engineer  is  not 
ordinarily  the  representative  of  the  master,  but  is  the  feUow  servant  of  the 
train  hands — ^all  being  under  the  orders  of  the  conductor,  as  the  representa- 
tive of  the  master.  The  plaintiff  in  this  instance  testified,  however,  that,  at 
the  time  of  his  employment  as  a  flagman,  he  was  told  that  he  must  obey  the 
orders  of  the  conductor  or  the  engineer,  and  that,  accordingly,  he  did  obey, 
to  use  his  own  words,  'the  conductor  when  he  needed  my  services  and  the 
engineer  when  he  needed  my  services.'  The  Constitution  provides:  *Bvery 
employ^  of  any  railroad  corporation  shall  have  the  same  rights  and  remedies 
for  any  injuries  suffered  by  him  from  the  acts  or  omissions  of  said  corpora- 
tion as  are  allowed  by  the  law  to  other  persons  who  are  not  employ^,  when 
the  injury  results  from  the  negligence  of  a  superior  agent  or  officer,  or  a 
person  having  a  right  to  direct  or  control  the  services  of  a  party  injured,  and 
also  when  the  injury  results  from  the  negligence  of  a  fellow  servant  engaged 
in  another  department  of  labor  from  that  of  the  party  Injured,  or  of  a  fellow 
servant  on  another  train  of  cars,  or  one  engaged  about  another  piece  of  work/ 

"Under  this  constitutional  provision,  in  view  of  the  plaintiff's  evidence  as 
to  obeying  the  orders  of  the  engineer,  the  question  arises  whether  in  this  case 
the  engineer  was  a  superior  agent  or  officer,  or  person  having  the  right  to  con- 
trol or  direct  the  services  of  the  plaintiff.  Under  a  constitutional  provision 
identical  with  ours,  the  Supreme  Court  of  Mississippi  held  an  engineer  not  to 
be  a  person  having  the  right  to  control  or  direct  the  services  of  a  brakeman. 
Evans  v.  Railway  [70  Miss.  527]  12  South.  581.  In  this  state,  the  rule  adopted 
is  thus  clearly  stated  in  Brabham  v.  Tel.  Co.,  71  S.  C.  56,  50  S.  E.  716,  and 
is  quoted  and  approved  in  Martin  v.  Royster  Guano  Co.,  72  S.  C.  237,  243,  51 
S.  E.  680:  *In  determining  who  are  fellow  servants,  the  test  or  rule  in  this 
state  is  not  whether  the  servants  are  of  different  grade,  rank,  or  authority, 
one  of  them  having  the  power  to  control  and  direct  the  services  of  the  other, 
but  the  test  is  in  the  character  of  the  act  being  performed  by  the  offending 
servant,  whether  it  was  the  performance  of  some  duty  the  master  owed  to 
the  injured  servant,  the  performance  of  which  duty  the  master  had  .intrusted 
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to  the  offending  servant.  In  the  case  under  consideration  there  was  no  duty 
resting  upon  the  defendant  to  give  notice  to  the  plaintiff,  as  the  danger  was 
not  hidden' or  unusual,  and  the  plaintiff  had  knowledge  thereof/  Assuming 
that  the  engineer  was  the  offending  servant,  through  whose  negligence  the 
plaintiff  was  injured,  the  whole  evidence  shows  that,  in  accordance  with  the 
well-understood  custom,  the  master  had  intrusted,  to  the  conductor,  and  not 
the  engineer,  the  duty  of  giving  orders  for  the  shifting  and  coupling  of  cars, 
and  there  was  no  evidence  that  the  conductor  was  absent  and  the  train  in 
charge  of  the  engineer.  Therefore,  in  carrying  out  the  conductor's  orders,  the 
plaintiff  was  not  at  the  time  under  the  engineer,  as  a  pevson  having  the  right 
to  control  or  direct  his  services,  but  was  under  the  conductor,  and  hence  was 
a  fellow  servant  of  the  engineer  on  the  same  train." 

The  evidence  in  this  case,  as  we  have  stated,  shows  that  Brown,  the 
foreman,  was  present,  and  that  defendant  in  error  was  acting  strictly 
under  his  directions.  The  case  from  which  we  have  just  quoted  is 
based  upon  the  assumption  that  the  conductor  was  present  at  the  time 
the  engineer  and  coupler  were  engaged  in  making  the  coupling,  and 
that  the  coupler  was  carrying  out  the  orders  of  his  superior,  the  con- 
ductor. Here,  we  have  a  case  in  which  a  coupler,  acting  under  the 
directions  of  the  conductor,  goes  between  a  train  of  cars  for  the  pur- 
pose of  makifig  a  coupling,  and,  while  there,  the  engineer,  acting  in  his 
capacity  as  engineer,  without  receiving  an  order  to  do  so  from  the 
conductor,  moves  the  train.  Thus,  we  have  a  case  practically  on  all 
fours  with  that  case,  and  the  Supreme  Court  of  South  Carolina  held 
that,  if  the  act  of  the  engineer  caused  the  accident,  the  doctrine  of  in- 
jury by  a  fellow  servant  obtained,  and  there  could  be  no  recovery. 

•Under  the  circumstances  in  this  case,  did  the  presiding  judge  err 
in  refusing  to  direct  a  verdict  in  favor  of  the  defendant  below?  Un- 
der the  law  in  South  Carolina,  where  only  one  reasonable  inference 
can  be  drawn  from  the  testimony,  it  is  the  duty  of  the  court  to  direct 
a  verdict.  In  the  recent  case  of  McLean  v.  A.  C.  L.  R.  Co.,  81  S.  C. 
100,  61  S.  E.  900,  1071,  18  L.  R.  A.  (N.  S.)  763,  128  Am.  St.  Rep.  892, 
decided  July  25,  1908,  the  court  said : 

"All  questions  of  issues  of  fact  are  for  the  Jury ;  but  when  the  facts  upon 
which  the  case  must  turn  are  undisputed  or  conclusively  established,  and  they 
admit  of  but  one  inference,  the  question  Is  one  of  law,  since  there  is  no  issue 
of  fact,  and  the  court  not  only  may.  but  when  requested  must  direct  the  Jury 
as  to  the  proper  conclusion.  Jarrell  v.  Railroad  Co.,  58  S.  0.  495,  36  S.  B. 
910;  Lyon  v.  RaUway,  77  S.  O.  S44,  58  S.  B.  12." 

This  rule  is  in  accordance  with  the  rule  which  prevails  in  the  federal 
courts.  In  the  case  of  Randall  v.  B.  &  O.  R.  R.  Co.,  109  U.  S.  478, 
3  Sup.  Ct.  322,  27  L.  Ed.  1003,  the  court  said: 

"It  is  the  settled  law  of  this  court  that  when  the  evidence  given  at  the 
trial,  with  all  inferences  that  the  Jury  could  Justifiably  draw  from  it,  is  in- 
sufficient to  support  a  verdict  for  the  plaintiff,  so  that  such  a  verdict,  if  re- 
turned, must  be  set  aside,  the  court  is  not  bound  to  submit  the  case  to  the 
Jury,  but  may  direct  a  verdict  for  the  defendant*' 

We  have  carefully  considered  the  cases  relied  upon  by  defendant  in 
error,  but  do  not  think  that  the  rulings  announced  therein  apply  to  the 
case  at  bar.  ^ 

For  the  reasons  herein  stated,  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded,  with  instructions  to  proceed  in  ac- 
cordance with  the  views  herein  announced. 

Reversed. 
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MORRIS,  District  Judge  (dissenting).  I  am  not  able  to  concur 
with  the  majority  of  the  court. 

When  Farmer,  by  direction  of  the  foreman  in  charge,  went  under- 
neath the  broken  cars  to  connect  them  with  a  chain,  he  put  himself  by 
order 'of  the  foreman  in  a  dangerous  place,  where  he  was  helpless. 
He  had  a  right  to  look  to  the  foreman  for  protection.  The  foreman 
was  standing  close  at  hand  in  position  in  which  he  could  give  that  pro- 
tection if  he  was  watchful.  An  engine  which  was  at  a  little  distance 
began  to  move  toward  the  broken  cars,  and  before  it  stopped  struck 
them,  and  Farmer  was  caught  between  them  and  injured. 

It  seems  to  me  that  from  all  the  circumstances  of  the  case  there  was 
ground  for  the  finding  of  the  jury  that  the  foreman  was  inattentive 
and  negligent  at  a  time  when  he  should  have  given  his  best  attention, 
and  that  he  could,  by  prompt  action,  have  signaled  the  engineer  to  stop 
in  time  to  have  prevented  the  accident.  If,  as  the  jury  found,  the 
foreman  was  negligent,  then  the  railroad  company  was  responsible, 
and  the  verdict  was  justified. 


Ex  parte  GLASER  (two  cases). 

(Circuit  Oourt  of  Appeals,  Second  Circuit    January  27,  1910.) 

Nos.  216,  217. 

1.  E^XTBADiTiow    (8    14*) — International    Extradition— Pboceedings— Evi- 

dence. 

Under  the  treaty  of  1852  of  the  United  States  with  Prussia  and  the 
other  states  of  Germanic  Confederation  for  extradition  of  criminals,  pro- 
viding that  they  shall  be  delivered  on  such  evidence  of  criminality  as  ac^ 
cording  to  the  laws  of  the  place  where  the  fugitive  was  found,  would  jus- 
tify his  apprehension  and  commitment  for  trial,  it  is  not  necessary,  to 
Justify  extradition,  to  present  evidence  sufficient  to  sustain  a  conviction, 
evidence  Justifying  a  committing  magistrate  in  holding  accused  by  im- 
prisonment or  by  bail  to  await  subsequent  proceedings  being  sufficient, 
and  the  provisions  of  New  York  Code  that  conviction  cannot  be  had  on 
the  uncorroborated  evidence  of  an  accomplice  having  no  application. 

[Ed.  Note.— For  other  cases,  see  Extradition,  Cent.  Dig.  §§  15,  16;  Dec 
Dig.  §  14.*1 

2.  Extradition    (§    14*) — Internationai,    Extradition— Proceedings— Evi- 

dence. 

Under  Act  (3ong.  Aug,  3,  1882,  §  5,  c.  378,  22  Stat.  216  (U.  S.  Oomp.  St. 
1901,  p.  3595),  amending  Rev.  St.  §  5271,  providing  that,  where  deposi- 
tions are  offered  in  evidence  in  an  extradition  case,  they  shall  be  admitted 
if  they  are  properly  authenticated  to  be  received  for  similar  purposes  by 
the  tribunals  of  the  foreign  countries  from  which  accused  shall  have  es- 
caped, and  the  certificate  of  the  principal  diplomatic  officers  of  the  United 
States  in  such  country  shall  be  proof  that  the  depositions  are  so  authen- 
ticated, depositions  so  authenticated  are  properly  admitted,  though  some 
of  them  are  not  sworn  to. 

[Ed.  Note. — For  other  cases,  see  Extradition,  CJent  Dig.  §§  15,  16 ;  Dec. 
Dig.  §  14.*1 

•For  other  cues  see  same  topic  A  5  nuhbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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8.  BXTBADinOlV      (I     14*) — INTEBNATIONAI.     BXTBADITION—PBOCBEDINOa— EVI- 
DENCE. 

In  proceediDgs  for  the  extradition  of  accused  for  forgery,  and  uttering 
forged  documents,  evidence  held  sufficient  to  justify  the  issuance  of  the 
warrant  of  extradition. 

rCd.  Note.— For  other  cases,  see  Extradition,  Gent  Dig.  M  15,  16;  Dec 
Dig.  S  14.*] 

4u  Cbiminal  Law  (f  872*) — Evidence— Other  Offenses. 

Where  one  is  charged  with  uttering  forged  notes  and  similar  crimes, 
evidence  as  to  other  offenses  is  admissible. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Dec.  Dig.  |  372. •] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  the  matter  of  the  applications  of  Gustav  Glaser  for  writs  of 
habeas  corpus.  From  orders  dismissing  the  writs  of  habeas  corpus 
and  certiorari,  the  petitioner  appeals.    Affirmed. 

This  cause  comes  here  upon  appeal  from  two  orders  of  the  District 
Court,  Southern  district  of  New  York,  dismissing  writs  of  habeas  cor- 
pus and  certiorari  in  two  applications  for  the  extradition  to  the  Ger- 
man Empire  of  Gustav  Glaser,  a  German  subject,  who  is  accused  of 
having  committed  in  Berlin  various  acts  of  forgery  and  of  having 
uttered  forged  papers.'   Both  appeals  may  be  considered  together. 

The  relevant  provisions  of  the  treaty  of  1852  are  as  follows: 

Excerpt  from  Treaty  of  1852  Referred  to,  Article  1. 

"It  is  agreed  that  the  United  States  and  Prussia  and  the  other  states  of 
Germanic  Confederation  included  In,  or  which  may  hereafter  accede  t(5  this 
convention  shall  upon  mutual  requisitions  by  them  or  their  ministers,  officers 
or  authorities,  respectively  made,  deliver  up  to  justice  all  persons,  who,  being 
charged  with  the  crime  of  murder,  or  assault  with  intent  to  commit  a  mur- 
der, or  piracy  or  arson,  or  robbery,  or  forgery,  or  the  utterance  of  forged  pa- 
pers, or  the  fabrication  or  circulation  of  counterfeit  money  whether  counterfeit 
paper  money  or  the  embezzlement  of  public  moneys,  committed  within  the  ju- 
risdiction of  either  party,  shall  seek  an  asylum  or  shall  be  found  within*  the 
territories  of  the  other.  Provided  that  this  shall  only  be  done  upon  such  evi- 
dence of  criminality  as  according  to  the  laws  of  the  place  where  the  fugitive 
or  person  so  charged  shaU  be  found,  would  justify  his  apprehension  and  com- 
mitment for  trial,  if  thexrrime  or  offense  had  there  been  committed,  and  the 
respective  judges  and  other  magistrates  of  the  two  governments  shall  have 
power,  jurisdiction  and  authority  upon  complaint,  under  oath  to  issue  a  war- 
rant for  the  lapprehension  of  the  fugitive  or  person  so  charged  that  he  may  be 
brought  before  such  judges  or  other  magistrates  respectively  to  the  end  and 
that  the  evidence  of  criminality  may  be  heard  and  considered  and  if,  on  such 
hearing,  the  evidence  be  deemed  sufficient  to  sustain  the  charge,  it  shall  be 
the  duty  of  the  examining  judge  or  magistrate  to  certify  the  same  to  the 
proper  executive  authority  that  a  warrant  may  issue  for  the  surrender  of  such 
fugitive.  The  expense  of  such  apprehension  and  delivery  shall  be  borne  and 
defrayed  by  the  party  who  makes  the  requisitions  and  receives  the  fugitive." 

Archibald  Palmer,  for  appellant. 
Carl  L.  Schurz,  Jr.,  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
contention  of  appellant  is  that  the  evidence  presented  before  the  com- 

«For  other  caaes  Be«  Bame  topic  A  S  nuhbxb  in  Dec.  it  Am.  Digs,  1907  to  date.  ^  Rep'r  Indexet 
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raissioner  was  not  sufficient  to  justi'y  his  apprehension  and  commit- 
ment for  trial,  if  the  crime  had  been  committed  here.  His  argument  in 
support  of  this  contention  proceeds  upon  the  theory  that  the  evidence 
should  be  sufficient  to  sustain  a  conviction,  which  is  a  wholly  mistaken 
conception  of  the  practice  in  these  cases.  Benson  v.  McMahon,  127 
U.  S.  457,  8  Sup.  Ct.  1240,  32  L.  Ed.  234;  Ornelas  v.  Ruiz,  161  U.  S. 
502,  16  Sup.  Ct.  689,  40  L.  Ed.  787,  It  is  only  necessary  to  present 
such  evidence  as  would  justify  a  committing  magistrate  in  holding  the 
accused  by  imprisonment  or  under  bail  to  await  subsequent  proceed- 
ings. The  provisions  of  the  New  York  Code  that  conviction  cannot 
be  had  on  the  imcorroborated  testimony  of  an  accomplice  have  no  ap- 
plication. 

Appellant  further  contends  that  some  of  the  depositions  should  be 
rejected  because  they  are  not  sworn  to,  and  that,  if  so  rejected,  there 
will  not  be  sufficient  testimony  left  to  justify  the  conmiissioner's  de- 
cision. 

By  the  Act  Cong.  Aug.  3, 1882,  §  5,  c.  378,  22  Stat.  216  (U.  S.  Comp. 
St.  1901,  p.  3595),  amending  section  5271,  Rev.  St.  U.  S.,  it  is  provided: 

"That  in  all  cas^  where  any  depositions,  warrants,  or  other  papers  or  cop- 
ies thereof  shall  be  offered  in  evidence  upon  the  hearing  of  any  extradition 
case  under  title  sixty-six  of  the  Revised  Statutes  of.  the  United  States,  such 
depositions,  warrants,  and  other  papers,  or  the  copies  thereof,  shall  be  re- 
■  ceived  and  admitted  as  evidence  on  such  hearing  for  all  the  purposes  of  such 
hearing  if  they  shall  be  properly  and  legally  authenticated  so  as  to  entitle 
them  to  be  received  for  similar  purposes  by  the  tribunals  of  the  foreign  coun- 
try from  which  the  accused  party  shall  have  escaped,  and  the  certificate  of 
the  ijrlnclpal  diplomatic  or  consular  officers  of  the  United  States  resident  in 
such  foreign  country  shall  be  proof  that  any  deposition,  warrant  or  other 
paper  or  copies  thereof,  so  offered,  are  authenticated  in  the  manner  required 
by  this  act." 

All  the  depositions  in  this  case  were  properly  and  duly  authenticated 
as  the  statute  requires.  The  witnesses  testified  in  the  Prussian  court 
before  a  Councillor  of  the  Landericht  Foth  as  examining  magistrate  in 
a  criminal  proceeding  against  Glaser  and  others.  It  appears  from  the 
certificate  that  one  of  the  witnesses,  George  Dietz,  was  not  sworn, 
because  he  was  a  minor  under  16  years  of  age,  and  the  German  law 
does  not  allow  him  to  be  sworn.  Some  of  the  other  witnesses  were 
accomplices,  being  prosecuted  with  Glaser,  and  the  German  law  does 
not  allow  them  to  be  sworn.  Although  not  sworn,  however,  these 
witnesses  gave  their  testimony  in  the  presence  of  the  court,  fully  in- 
formed of  what  they  were  doing,  realizing  what  might  be  the  result  of 
their  statements  upon  the  personal  liberty  of  the  accused,  and  under 
circumstances  which  laid  the  obligation  upon  their  consciences  to  tell 
the  truth.  Ordinarily  we  say  here  that  a  committing  magistrate  can- 
not hold  a  person  accused  of  crime  except  upon  "swOm"  testimony ; 
but  that  is  not  strictly  accurate,  there  are  persons  who  have  conscien- 
tious scruples  about  taking  any  oath  at  all,  and  their  testimony  is  re- 
ceived when  they  "solemnly,  sincerely  and  truly  affirm."  Such  testi- 
mony is  accepted  because  the  circumstances  under  which  they  make 
their  statements  are  deemed  the  full  equivalent  of  the  invocation  of 
the  Supreme  Being  or  of  laying  hand  upon  the  Gospels.  No  magis- 
trate here  would  decline  to  commit  an  accused  person  merely  because 
all  the  witnesses  against  him  had  conscientious  scruples  about  swear- 
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ing  to  the  testimony.  If -such  affirmations  would  be  received  in  the 
case  of  an  offense  committed  here,  when  the  witness  has  conscientious 
scruples,  we  see  no  reason  why  similar  affirmations  made  in  a  German 
court,  because  the  German  government  has  conscientious  scruples 
about  administering  oaths  to  minors  and  accomplices,  should  not  be 
accorded  like  competency.  This  opinion  seems  to  be  entirely  in  ac- 
cord with  the  latest  deliverance  of  the  Supreme  Court  upon  a  similar 
question  in  Elias  v.  Ramirez  (January  3,  1910)  215  U.  S.  398,  30  Sup. 
Ct.  131,  54  L.  Ed. . 

The  first  offense  charged  against  the  petitioner  is  that  he  forged  the 
acceptance  of  one  Fritz  Dueker  to  a  bill  of  exchange  for  4,200  marks, 
and  the  acceptajice  of  one  L.  Arndt  to  a  bill  of  exchange  for  4,000 
marks ;  that  he  presented  both  of  these  forged  bills  to  Solomon  Del- 
monte  of  Berlin  for  discount,  and  that  in  order  to  convince  Delmonte 
of  their  genuineness  he  gave  to  Deknonte  a  letter  signed  by  the  firm 
of  Kuechlin^  &  Co.,  which  Glaser  had  also  forged;  that  Delmonte 
thereupon  discounted  the  bills.  Delmonte  testified,  under  oath,  that 
Glaser  presented  him  the  two  bills,  which  Delmonte  discounted  for 
3,100  marks  and  other  valuable  consideration.  Dueker  and  Arndt 
both  testified,  under  oath,  that  they  never  signed  any  such  acceptances. 
The  circumstances  that  the  drafts  were  not  shown  to  the  witnesses  is 
immaterial;  a  person's  testimony  that  he  never  signed  a  described 
document  might  be  quite  convincing  to  a  jury  although  the  document 
itself  were  lost  or  destroyed.  Hearing  from  Dueker  and  Arndt  that 
they  had  never  signed  the  acceptances,  Delmonte  sent  for  Glaser,  who, 
on  being  informed  of  their  statements,  took  out  of  his  pocket  and  ex- 
hibited to  Delmonte  a  letter  purporting  to  be  signed  by  Erich  Kuech- 
ling  &  Co.,  in  which  it  was  made  to  appear  that  the  acceptances  had 
been  sent  to  Glaser  by  that  firm  in  the  ordinary  course  of  business. 
His  suspicions  being  aroused,  Delmonte  arranged  for  a  further  inter- 
view with  Glaser,  at  which  a  police  officer,  one  Wolter,  was  present, 
and  then  made  a  charge  against  Glaser.  Glaser  made  some  excuse  to 
go  to  the  closet,  where,  as  Wolter  testified  under  oath,  he  attempted  to 
destroy  the  Kuechling  letter  by  tearing  it  up  and  throwing  the  pieces  in 
the  basin.  They  were  rescued  and  pieced  together,  and  Kuechling  tes- 
tified under  oath  that  the  letter  was  a  forgery.  It  is  difficult  for  us  to 
understand  upon  what  theory  petitioner  questions  the  sufficiency  of  this 
evidence.  Had  the  facts  taken  place  here  it  is  inconceivable  that  any 
committing  magistrate  would  have  hesitated  for  a  moment  to  hold 
Glaser  for  the  action  of  the  grand  jury,  under  the  charges  of  forgery 
and  of  uttering  forged  documents. 

It  is  unnecessary  to  go  in  further  detail  through  the  other  charges. 
In  cases  where  one  is  charged  with  uttering  forged  notes,  and  similar 
crimes,  evidence  as  to  other  offenses  is  admissible.  Sapir  v.  U.  S.  (C. 
C.  A.,  2d  Circuit,  November  9,  1909)  174  Fed.  219.  With  the  illumi- 
nation cast  upon  the  petitioner  by  the  testimony  under  the  first  charge, 
it  is  sufficient  to  say  that  there  is  quite  enough  irithe  depositions  pre- 
sented by  the  demanding  government  to  warrant  the  commissioner  in 
holding,  as  to  all  the  charges,  that  he  should  be  sent  to  answer  them 
to  the  country  from  which  he  fled. 

Both  orders  are  affirmed* 
176  r,— 45 
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NORTHERN  PAC.  RY.  CO.  et  al.  v.  UNITED  STATES. 

(arcuit  Court  of  Appeals,  Ninth  arcuit.     February  7,  1910.) 

No.  1,719. 

1.  Public  Lands  (§  81*)  —  I/Ands  Subject  to  Selectiow  iw  Lieu  o»  Pabk 

Lands— Construction  of  Statute. 

Act  March  2,  1809,  c,  377,  30  Stat.  993,  creating  the  Mt  Rainier  Na- 
tional Park,  and  authorizing  the  Northern  Pacific  Railroad  Company,  on 
reconveying  its  lands  within  such  park  to  the  United  States,  to  "select  an 
equal  quantity  of  nonmlneral  public  lands,  so  classified  as  nonmineral  at 
the  time  of  actual  government  survey,  which  has  been  or  shall  be  made," 
etc.,  in  lieu  of  those  so  reconveyed,  requires  that  the  lands  so  selected 
shall  be  in  fact  "nonmlneral  public  lands,"  which  is  the  plain  provision  of 
the  act  and  in  accordance  with  the  settled  policy  of  Congress ;  and  the  com- 
pany was  not  entitled  to  select  lands  then  known  to  be  mineral  lands, 
valuable  for  their  coal  deposits,  merely  because  at  the  time  of  their  survey, 
several  years  ^>efore,  they  were  classified  as  nonmineral,  and  patents  Is- 
sued to  it  for  such  lands  with  knowledge  of  their  true  character  were 
without  authority  of  law,  and  will  be  canceled  at  suit  of  the  government 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Dec.  Dig.  §  81.*] 

2.  Public  Lands  (§  102*)— Authobitt  op  Land  Department— Cobbection  of 

Mistakes. 

Fraud  in  the  entry  or  selection,  or  any  mistake  of  law  or  lack  of  au- 
thority on  the  part  of  the  officers  of  the  Land  Department  to  make  the 
entry,  sale,  or  exchange;  as  the  case  may  be,  of  the  public  lands,  may  be 
Inquired  into  and  determined  by  that  department  at  any  time  prior  to  the 
Issuance  of  patent. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Dec.  Dig.  §  102.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

Suit  in  equity  by  the  United  States  against  the  Northern  Pacific 
Railway  Company  and  others.  Decree  for  complainant  (170  Fed. 
498),  and  defendants  appeal.     Affirmed. 

William  Wallace,  Jr.,  John  G.  Brown,  R.  F.  Gaines,  Charles  W. 
Bunn,  and  Charles  Donnelly,  for  appellants. 

T.  J.  Walsh,  C.  B.  Nolan,  James  W.  Freeman,  U.  S.  Atty.,  and 
Frank  Hall,  for  the  United  States. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  appellee  brought  this  suit  to  obtain  a 
decree  annulling  certain  patents  which  had  been  issued  to  the  appel- 
lant Northern  Pacific  Railway  Company,  as  the  successor  in  interest 
of  the  Northern  Pacific  Railroad  .Company,  for  certain  coal  lands  sit- 
uated in  Carbon  county,  Mont.  Congress,  by  act  approved  March  2, 
1899  (30  Stat.  993,  c.  374),  provided  for  the  creation  within  certain 
specified  boundaries  of  a  national  park  in  the  state  of  Washington, 
the  title  of  the  act  being  "An  act  to  set  aside  a  portion  of  certain  lands 
in  the  state  of  Washington,  now  known  as  the  Pacific  Forest  Reserve, 
as  a  public  park  to  be  known  as  the  Mt.  Ranier  National  Park."  Prior 
to  the  passage  of  that  act  certain  lands  falling  within  those  exterior 
boundaries  had  been  conveyed  by  the  government  to  the  Northern 

^For  other  cases  see  same  topic  A  S  nuicbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  it  Rep'r  Indesei 
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Pacific  Railroad  Company  as  a  part  of  the  land  grant  made  to  it  by 
Congress,  and  to  which  lands  the  Northern  Pacific  Railway  Company 
subsequently  succeeded.  The  third  and  fourth  sections  of  the  act  of 
March  2, 1899,  are  as  follows  : 

"Sec.  3.  That  npon  execution  and  filing  with  the  Secretary  of  the  Interior 
by  the  Northern  Pacific  Railroad  Company  of  proper  deed  releasing  and  con- 
veying to  the  United  States  the  lands  in  the  reservation  hereby  created,  also 
the  lands  in  the  Pacific  Forest  Reserve  which  have  been  heretofore  granted  by 
the  United  States  to  said  company,  whether  surveyed  or  unsurveyed,  and 
which  lie  opposite  said  company's  constructed  road,  said  company  is  hereby 
authorized  to  select  an  equal  quantity  of  nonmineral  public  lands,  so  classi- 
fied as  nonmineral  at  the  time  of  actual  government  survey  which  has  been 
or  shall  be  made,  of  the  United  States,  not  reserved,  and  to  which  no  adverse 
right  or  claim  shall  have  attached  or  have  been  initiated  at  the  time  of  the 
making  of  such  selection,  lying  within  any  state  into  or  through  which  the 
railroad  of  said  Northern  Pacific  Railroad  Company  runs,  to  the  extent  of  the 
lands  so  relinquished  and  released  to  the  United  States:  Provided,  that  any  set- 
tlers on  lands  in  said  national  park  may  relinquish  their  rights  thereto  and  take 
from  th^  public  lands  in  lieu  thereof  to  the  same  extent  and  under  the  same 
limitations  and  conditions  as  are  provided  below  for  forest  reserves  and  na- 
tional parks. 

"Sec.  4.  That  upon  the  filing  by  the  said  railroad  company  at  the  local  land 
office  of  the  land  district  in  which  any  tract  of  land  selected,  and  the  payment 
of  the  fees  prescribed  by  law  in  analogous  cases,  and  the  approval  of  the  Sec- 
retary of  the  Interior,  he  shaU  cause  to  be  executed  In  due  form  of  law,  and 
delivered  to  said  company,  a  patent  of  the  United  States  conveying  to  it  the 
lands  so  selected.  In  case  the  tract  so  selected  shall  at  the  time  of  selection  be 
unsurveyed,  the  list  filed  by  the  company  at  the  local  land  office  shall  describe 
such  tract  in  such  manner  as  to  designate  the  same  with  a  reasonable  d^ree  of 
certainty;  and  within  the  period  of  three  months  after  the  lands  including 
such  tract  shall  have  been  surveyed  and  the  plats  thereof  filed  by  said  local 
land  office,  a  new  selection  list  shall  be  filed  by  said  company  describing  such 
tract  according  to  such  survey;  and  in  case  such  tract  as  originally  selected 
and  described  in  the  list  filed  in  the  local  land  office  shall  have  precisely  con- 
formed with  tlie  lines  of  the  official  survey,  the  said  company  shall  be  per- 
mitted to  describe  such  tract  anew  so  as  to  secure  such  conformity." 

On  the  19th  of  July,  1899,  the  Northern  Pacific  Railway  Company, 
as  successor  in  interest  of  the  Northern  Pacific  Railroad  Company, 
executed  its  deed  conveying  to  the  United  States  its  lands  within  the 
proposed  park,  and  thereby  became  entitled  to  select  and  receive  an 
equal  quantity  of  the  class  of  lands  described  in  section  3  of  the  act  of 
1899  above  set  out.  In  December  of  the  same  year  the  railway  com- 
pany selected  the  lands  in  suit,  which  had  been  surveyed  by  the  govern- 
ment several  years  theretofore,  and  had  been  by  its  surveyor  "classified 
as  nonmineral  at  the  time  of  actual  government  survey."  As  a  matter 
of  fact  the  lands  so  surveyed  were  mineral  lands,  which  fact  was 
known  to  the  railway  company  at  the  time  of  its  selection  of  them, 
and  it  was  because  of  their  known  mineral  value  that  they  were  so 
selected.  The  selections  were  approved  by  the  register  and  receiver 
of  the  local  land  office,  and  transmitted  to  the  Commissioner  of  the 
General  Land  Office  at  Washington.  Thereafter,  and  previous  to  the 
issuance  of  any  patent  for  such  lands,  various  persons,  seeking  to  en- 
ter portions  of  them  under  the  provisions  of  the  United  States  statutes 
relating  to  mineral  lands,  asked  for  the  cancellation  of  the  selections 
made  by  the  railway  company,  upon  the  ground  that  the  lands  in  ques- 
tion contained  valuable  deposits  of  coal,  and  protested  against  the  issu- 


Digitized  by  V:iOOQIC 


tOS  176  FEDERAL  REPORTER. 

ance  of  patents  therefor  to  the  railway  company. .  It  was  finally  held 
by  the  Secretary  of  the  Interior  (Davenport  v.  Northern  Pacific  Rail- 
way Co.,  32  Land  Dec.  Dep,  Int.  28)  that  the  railway  company  was 
entitled  to  select  these  lands  under  the  act  of  March  2,  1899,  and  ac- 
cordingly on  the  17th  of  August,  1903,  patents  covering  them  were 
issued  to  the  company.  The  facts  above  stated  are  undisputed,  and 
the  case  of  the  government  rests  upon  the  alleged  mistake  of  law  on 
the  part  of  the  officers  of  the  Land  Department  in  issuing  the  govern- 
ment patents,  pursuant  to  their  ruling  that  the  railway  company  was 
entitled  to  select  and  have  patented  to  it  under  the  provisions  of  the 
act  of  March  2,  1899,  mineral  lands  of  the  United  States,  at  the  time 
knowing  them  to  be  such,  provided  such  lands  had  theretofore  been 
erroneously  classified  by  the  government  surveyor  as  nonmineral. 

'We  agree  with  the  court  below  that  the  construction  placed  b3r  the 
Land  Department  upon  the  act  of  Congress  was  wrong.  The  provision 
for  the  exchange  of-  lands  is  that  for  all  lands  within  the  exterior 
boundaries  of  the  part  conveyed  to  the  United  States  by  the  railway 
company  the  latter  was  authorized  "to  select  an  equal  quantity  of  non- 
mineral  public  lands,  so  classified  as  nonmineral  at  the  time  of  actual 
government  survey  which  has  been  or  shall  be  made,  of  the  United 
States,  not  reserved,"  etc.  The  eflfect  of  the  Land  Department's  con- 
struction of  this  language  is  to  practically  eliminj^te  the  words  "non- 
mineral"  and  "so,"  and  g^ve  to  the  act  the  precise  meaning  it  would 
have  if  the  provision  read : 

"Said  company  is  hereby  authorized  to  select  an  equal  quantity  of  public 
lands,  classified  as  nonmineral  at  the  time  of  the  actual  goyernment  survey.*' 

It  is  manifest,  we  think,  that  that  cannot  be  properly  done,  not  only 
because  each  word  in  a  statute  must  be  given  effect  where  that  is  pos- 
sible, but  also  because  such  a  construction  absolutely  eliminates  the 
most  important  words  in  the  clause  in  question,  to  wit,  "nonmineral" ; 
for  in  acts  almost  innumerable  relating  to  the  disposal  of  the  public 
lands  Congress  has  manifested  its  consistent  and  insistent  intent  that 
its  known  mineral  lands  should  be  disposed  of  only  in  accordance  with 
the  provisions  of  its  statutes  governing  that  class  of  lands.  The  ambig- 
uity suggested  in  respect  to  the  language  is,  in  our  opinion,  more  ap- 
parent than  real.    We  repeat  the  language,  as  follows : 

"Said  company  is  hereby  authorized  to  select  an  equal  quantity  of  non- 
mineral  public  lands,  so  classified  as  nonmineral  at  the  time  of  actual  govern- 
ment survey  which  has  been  or  shall  be  made,  of  the  United  States,  not  re- 
served," etc. 

The  words  "public  lands"  in  this  clause  are  qualified  by  the  adjective 
"nonmineral,'*  which  precedes  them,  as  well  as  by  the  phrase  "so 
classified  as  nonmineral  at  the  time  of  the  actual  government  survey 
which  has  been  or  shall  be  made,"  which  follows  them.  In  other 
words,  the  lands  authorized  by  Congress  to  be  taken  by  the  railway 
company  in  lieu  of  lands  conveyed  by  it  to  the  United  States  must  not 
only  have  been  classified  by  the  government  surveyor  as  nonmineral, 
but  must  be  nonmineral  in  fact.  As  is  well  said  by  the  Attorney  Gen- 
eral: 
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*'  'He  was  a  black  Tartar  of  the  Ukrane  breed/  means  exactly  the  same  as 
*He  was  a  black  Tartar,  and  of  the  Ukrane  breed.' " 

Under  this  act,  if  at  the  time  of  the  application  for  the  land  by  the 
railway  company  the  Land  Office  finds  the  land  applied  for  classified 
as  mineral  at  the  time  of  the  actual  survey,  the  selection  must  be  re- 
jected. If  returned  by  the  government  surveyor  as  nonmineral,  in- 
quiry as  to  the  true  character  of  the  land  is  still  open  to  the  government 
up  to  the  time  of  issuance  of  its  patent.  The  law  in  respect  to  that 
matter  is  well  settled.  Fraud  in  the  entry  or  selection,  or  any  mistake 
of  law  or  lack  of  authority  on  the  part  of  the  officers  of  the  Land  De- 
partment to  make  the  entry,  sale,  or  exchange,  as  the  case  may  be,  of 
the  public  lands,  may  be  inquired  into  and  determined  by  that  depart- 
ment at  any  time  prior  to  the  issuance  of  patent  (Orchard  v.  Alexander, 
157  U.  S.  372,  383,  15  Sup.  Ct.  636,  39  L.  Ed.  737;  Lumber  Co.  v. 
Rust,  168  U.  S.  589,  593,  18  Sup.  Ct.  208,  42  L.  Ed.  591 ;  Diller  v. 
Hawley,  26  C.  C.  A.  614,  81  Fed.  651;  Hawley  v.  Diller,  178  U.  S. 
476,20  Sup.  Ct.  986,  44  L.  Ed.  1167),  after  which  the  matter  becomes 
subject  to  inquiry  only  in  the  courts  (U.  S.  v.  Stone,  2  Wall.  625,  536, 
17  L.  Ed.  765 ;  Moore  v.  Robbins,  96  U.  S.  530,  24  L.  Ed.  848 ;  U.  S. 
v.  Schurz,  102  U.  S.  378,  396,  26  L.  Ed.  167 ;  Bicknell  v.  Comstock, 
113  U.  S.  149, 151,  5  Sup.  Ct.  399,  28  L.  Ed.  962 ;  Mining  Co.  v.  Camp- 
bell, 136  U.  S.  286,  10  Sup.  Ct.  765,  34  L.  Ed.  155;  Williams  v.  U.  S., 
138  U.  S.  514,  11  Sup.  Ct,  457,  34  L.  Ed.  1026).  But  matters  of  fact, 
such  as  the  character  of  the  land,  its  condition  as  to  occupancy,  and  the 
like,  when  once  investigated  and  determined  by  the  officers  of  the  Land 
Department,  and  the  applicant  allowed  to  select  or  enter  and  pay  for 
it,  vests  a  right  which  cannot  be  affected  by  subsequent  discoveries  in 
respect  to  its  character  or  condition.  Authorities  supra;  Colorado 
Coal  &  Iron  Co.  v.  U.  S.,  123  U.  S.  307,  328,  8  Sup.  Ct.  131,  31  L.  Ed. 
182 ;  Spratt  v.  Edwards,  16  Land  Dec.  Dep.  Int.  290,  291 ;  Davis' 
Adm'r  v.  Weibbold,  139  U.  S.  507,  11  Sup.  Ct.  628,  35  L.  Ed.  238; 
Jones  V.  Driver,  15  Land  Dec.  Dep.  Int.  514,  618 ;  arid  numerous  cases 
cited  in  Olive  Land  &  Development  Co.  v.  Glmstead  (C.  C.)  103  Fed. 
668. 

The  judgment  is  affirmed. 


HAIiLA  et  al.  y.  ROGERS  et  al. 

(Clrcnlt  Court  of  Appeals,  Ninth  Circuit    February  7,  1910.) 

No.  1,764. 

Mines  and  Minebals  (S  67*) — ^Mining  Lease— Wrongful  Exclttsion  ot 
Lessee— JuBisDicTioN  op  Equity  to  Grant  Relief  by  Injunction  After 
Expiration  of  Term. 

Drfendants  leased  a  placer  miniDg  claim  to  complainants  for  a  term  of 
years  with  the  right  to  work  the  same  and  extract  the  mineral  therefrom, 
paying  a  percentage  of  its  value  as  royalty,  during  the  term ;  time  being 
of  the  essence  of  the  contract.  Before  the  expiration  of  the  first  year, 
defendants  wrongfully  excluded  complainants  from  the  claim  and  pre- 
vented them  from  working  it  during  the  entire  remainder  of  Ihe  term. 
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Held,  that  the  instrument.  In  addition  to  being  a  demise  of  the  claim  for 
the  term  stated,  also  vested  complainants  with  the  right  to  become  the 
owners  of  the  mineral  therein  on  condition  that  It  be  extracted  and  con- 
verted into  personalty  during  such  term;  that,  having  wrohgfully  pre- 
vented comi^lainants  from  complying  with  such  condition,  defendants 
thereby  waived  or  estopped  themselves  from  exercising  the  right  to  ex- 
clude complainants  from  the  claim  on  the  expiration  of  the  term,  and 
until  they  had  a  reasonable  time  to  extract  the  ore  they  had  contracted 
to  purchase;  and  that  a  court  of  equity  had  power  to  protect  complain- 
ants In  the  exercise  of  such  right  by  injunction,  where  it  would  result 
In  irreparable  injury. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  |  187 ; 
Dec.  Dig.  f  67.^] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

Suit  in  equity  by  W.  J.  Rogers  and  Albert  Fink,  copartners  as  the 
Golden  Bull  Mining  Company,  and  others,  against  Otto  Halla  and 
others.  From  an  order  granting  a  preliminary  injunction,  defendants 
appeal.    Affirmed. 

Elwood  Bruner,  J.  Allison  Bruner,  Wm.  A.  Gilmore,  Albert  H.  El- 
liot, and  P.  M.  Bruner,  for  appellants. 

J.  C.  Campbell,  W.  H.  Metson,  F.  C.  Drew,  C.  H.  Oatman,  and  J. 
A.  MacKenzie,  for  appellees. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

HUNT,  District  Judge.  This  is  an  appeal  by  defendants  from  an 
order  of  injunction  pendente  Hte  granted  by  the  United  States  District 
Court  for  the  Second  Division  of  Alaska,  restraining  defendants  from 
interfering  with  the  peaceable  possession  of  the  Golden  Bull  placer 
mining  claim,  situated  in  the  Cape  Nome  recording  district.  Omitting 
details  and  such  other  matters  as  are  unnecessary  to  the  consideration 
of  the  questions  involved,  the  material  facts  may  be  stated  thus : 

The  complaint  filed  June  30,  1909,  states,  in  substance:  That  on 
February  26,  1906,  defendants,  who  were  owners  of  the  Golden  Bull 
placer  claim,  made  in  writing  a  so-called  "lease"  thereof  to  plaintiffs 
for  a  term  ending  July  1,  1909,  which  provided,  among  other  things, 
that  time  was  of  its  essence,  that  plaintiffs  should  at  once  enter  upon 
and  work  and  mine  the  claim  steadily  and  continuously  during  the  min- 
ing seasons,  that  they  should  do  the  necessary  representation,  that  they 
should  keep  a  true  account  of  all  clean-ups,  and  that  they  should  pay 
to  defendants  certain  percentages  of  the  values  of  all  gold  and  other 
metals  extracted  during  the  term;  that  on  February  17,  1907,  de- 
fendants wrongfully  ejected  plaintiffs  from,  and  took  possession  of, 
the  claim,  whereupon  plaintiffs  brought  a  certain  action  against  de- 
fendants to  recover  possession,  in  which  action  defendants  pleaded 
that  plaintiffs  had  breached  the  covenants  of  the  lease,  the  action  re- 
sulting in  a  judgment  for  plaintiffs,  which  was  affirmed  by  this  court; 
that,  m  obedience  to  the  mandate  of  this  court  in  that  action,  plain- 
tiffs were  reinstated  and  yet  remain  in  possession  of  the  claim;  that 
as  soon  as  plaintiffs  were  put  in  possession,  June  1,  1909,  defendants 

•For  oUier  cues  lee  same  topic  it  9  ihtmbbb  In  Dec.  ft  Am.  Diga.  1907  to  date,  ft  Rep*r  Inilezei 
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conspired  to  secure  an  injunction  against  plaintiffs'  opening  or  work- 
ing the  claim,  and  succeeded  on  June  3,  1909,  in  obtaining  it  upon  giv- 
ing a  $26,000  bond,  whereby  plaintiffs  havfe  been  prevented  from 
working  the  claim  during  the  remainder  of  the  term;  that  the  con- 
spiracy was  for  the  purpose  of  preventing  plaintiffs  from  enjoying  the 
fruits  and  profits  of  the  lease,  and  with  an  agreement  that  the  plain- 
tiffs therein  would,  on  July  1,  1909,  dismiss  the  collusive  action,  and 
thereupon  the  defendants  would  themselves  take  possession  and  work 
the  claim  and  take  the  proceeds;  that  all  the  pay  gravel  could  and 
would  have  been  mined  and  extracted  by  plaintiff  during  the  term  but 
for  the  wrongful  acts  and  conspiracies  of  defendants,  and  that  because 
of  such  acts  and  conspiracies  plaintiffs  have  been  and  are  unable  to 
enjoy  any  of  the  benefits  or  profits  from  the  lease ;  that  unless  plain- 
tiffs be  permitted  to  enjoy  the  leasehold  estate  for  such  reasonable  time 
as  may  be  necessary  for  them  to  work  the  claim  and  extract  the  miner- 
als which  they  could  and  would  have  taken  out  but  for  the  wrongs  of 
defendants,  they  will  suffer  damages  in  the  sum  of  $75,000 ;  that  de- 
fendants threaten  to,  and  will,  unless  restrained  by  the  court,  on  July 
1,  1909,  ovist  and  eject  plaintiffs,  and  thereupon  extract  the  minerals 
to  which  plaintiffs  are  entitled  and  convert  them  to  their  own  use; 
that  defendants  are  unable  financially  to  respond  in  damages  to  plain- 
tiffs. Plaintiffs  pray  for  a  decree  quieting  title  in  them  as  to  their 
leasehold  estate,  for  an  injunction  against  defendants  restraining  them 
from  asserting  that  the  leasehold  estate  terminated  on  July  1,  1909, 
and  adjudging  that  plaintiffs'  estate  began  February  26,  1906,  and  will 
end  when  the  plaintiffs  have  had  a  reasonable  opportunity,  free  from 
defendants'  interference,  to  enjoy  the  benefits  and  profits  which  they 
would  have  enjoyed  but  for  defendants'  wrongs,  and  for  general  relief. 
Defendants  demurred.  On  a  rule  to  show  cause  why  an  injunction 
pending  suit  should  not  issue  as  prayed  for,  a  hearing  was  had  at  which 
the  evidence  tended  to  establish  the  material  allegations  of  the  com- 
plaint, and  on  July  10,  1909,  an  order  was  entered  enjoining  pendente 
lite  defendants  from  interfering  with  plaintiffs'  possession  of  the 
claim,  and  at  the  same  time  restrainrag  defendants  from  mining  or  ex- 
tracting any  gold  or  gold  dust  while  the  injunction  remains  in  force. 
From  that  order  the  defendants  have  appealed. 

Appellants  contend  that  the  complaint  does  not  state  facts  sufficient 
to  warrant  the  exercise  of  in  junctional  jurisdiction.  It  is  insisted  with 
vigor  that,  although  courts  in  proper  cases  may  reform  or  recast  a 
contract  so  as  to  make  it  express  the  agreement  actually  made,  or  can- 
cel or  rescind  a*  contract  for  fraud,  accident,  or  mistake  practiced,  hap- 
pening or  existing  when  the  agreement  was  reduced  to  writing,  yet 
they  may  not  make  contracts  for  parties ;  and  it  is  asserted  in  substance, 
that  since  the  lease  here  involved  was,  when  entered  into,  free  from 
taint  of  fraud  or  infirmity  of  accident  or  mistake,  plaintiffs  cannot 
rightly  seek,  and  the  court  cannot  rightly  grant,  an  enlargement  of  the 
term  stipulated  by  the  parties.  From  these  premises  defendants  draw 
the  conclusion  that  the  complaint,  which  shows  that  the  leasehold  estate 
expired  on  July  1,  1909,  is  insufficient,  and  hence  that  the  temporary 
injunction  was  erroneously  granted. 
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We  concede,  as  an  elementary  proposition,  that'no  court,  whether 
administering  kgal  or  equitable  remedies,  may  make  contracts.  Courts 
may  declare  what  contracts  were  made,  and  award  appropriate  relief 
by  way  of  damages  or  specific  performance,  or  both.  But  we  cannot 
sustain  the  contention  that  in  the  case  at  bar  plaintiffs  seek  only  to  in- 
duce the  court  to  make  or  alter  a  contract,  or  that  the  court,  by  its 
order,  has  made  a  contract  or  altered  the  contract  contained  in  the  lease. 
Perhaps  the  words  of  the  complaint,  literally  interpreted,  bear  the 
meaning  which  defendants  place  upon  them.  But  the  complaint  sets  up 
the  facts  and  pray§  for  general  relief  as  well  as  for  the  specific  remedies 
to  which  plaintiffs  deem  themselves  entitled  upon  those  facts.  They 
will,  therefore,  be  awarded  such  relief,  if  any,  as  the  pleadings  and 
proof  warrant. 

What,  in  brief,  is  the  situation?  On  February  26,  1906,  defendants 
made  a  lease  to  plaintiffs  of  an  unpatented  placer  claim  for  a  term  end- 
ing July  1,  1909,  under  covenants  on  plaintiffs'  part  to  do  the  annual 
representation  work,  to  mine  the  claim  steadily  and  continuously  dur- 
ing the  term  on  pain  of  forfeiture,  and  to  pay  of  the  value  of  the  depos- 
its extracted  certain  percentages  as  royalty.  Within  fess  than  a  year 
after  the  term  began,  defendants  wrongfully  ousted  plaintiffs  and  kept 
them  out  of  possession  until  plaintiffs  regained  possession  on  June  1, 
1909,  and  on  June  3d — two  days  later — ^in  furtherance  of  the  conspir- 
acy, and  by  means  of  a  collusive  suit,  and  with  the  purpose  of  prevent- 
ing plaintiffs  from  working  the  claim  and  to  drive  them  to  an  action  for 
damages,  so  that  defendants,  who  are  all  insolvent,  might,  on  July  1, 
1909,  and  immediately  thereafter,  take  possession,  eject  plaintiffs,  and 
mine  and  extract  deposits  of  great  value,  defendants  stopped  all  work 
by  plaintiffs.  But  for  the  wrongful  acts,  conspiracy,  and  collusion  of 
defendants,  plaintiffs  could  and  would  have  extracted  all  the  pay  gravel 
in  the  claim,  and  unless  permitted  to  work  the  claim  for  such  reason- 
able time  after  July  1, 1909,  as  will  enable  them  to  do  what  they  were 
prevented  by  defendants  from  doing,  they  will  be  irreparably  damaged 
in  the  sum  of  $75,000.  •         ^ 

In  an  endeavor  to  ascertain  what  property,  if  any,  is  conveyed,  and 
what  rights,  if  any,  are  granted,  by  an  instrument,  whether  it  be  called 
a  lease  or  something  else,  affecting  mining  claims  or  minerals,  some 
important  distinctions  must  be  observed.  Minerals  are  land  (United 
States  V.  Castillero,  2  Black,  17,  17  L.  Ed.  360)  so  long  as  they  are 
undisturbed,  and  must  be  conveyed  with  the  same  formalities  as  other 
lands  are  conveyed.  The  owner  of  both  the  minerals  and  the  other 
land  may  convey  the  minerals,'  in  which  case  the  corpus — the  corporeal 
hereditament — passes.  Thereby  a  severance  is  effected,  the  vendor 
remaining  the  owner  of  that  part  of  the  land  which  does  not  consist 
of  minerals,  and  the  vendee  owning  the  land  which  consists  of  .minerals. 
The  owner  may,  on  the  other  hand,  convey  the  minerals  upon  condition 
that  the  vendee  extract  them  by  a  specific  time,  or  in  a  stipulated  mode, 
or  that  title  shall  pass  only  when  certain  royalties  be  paid;  in  these 
instances  there  is  no  present  consummated  sale.  An  example  is  found 
in  Plummer  v.  Hillside  Coal  &  Iron  Co.,  104  Fed.  208,  43  C.  C.  A.  490, 
where  the  lease  contained  words  of  present  demise  with  the  right  in 
the  tenant  to  remove  the  coal  within  100  years ;  and,  although  the  court 
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in  that  case  said  that  the  words  of  the  present  demise  operated  as  a 
"sale  of  coal  with  the  right  to  removal  within  100  years,"  it  should 
seem  that  the  court  meant  to  declare  that  the  demise  operated  as  a 
contract  for  tlie  sale  of  the  coal,  the  sale  to  take  place  only  when,  within 
the  term,  the  coal  should  be  raised.  In  the  case  at  bar  there  was  no 
present  or  out-and-out  sale  of  the  minerals  made  in  the  instrument, 
called  a  "lease,"  of  February  26,  1906.  Its  language  is  not  such  as,  of 
itself,  could  then  convey  the  minerals  lying  within  the  demised  claim. 
But  although  the  minerals  were  not  sold  to  plaintiffs  by  that  instru- 
ment, defendants  parted  with  certain  interests  in  them,  and  plaintiffs 
acquired  certain  vested  rights  to  them.  By  that  instrument  defendants 
did  two  things :  (1)  They  demised  to  plaintiffs  the  claim  for  a  term 
ending  July  1,  1909 ;  (2)  they  granted  to  plaintiffs  the  right,  expiring 
July  1,  1909,  to  work  the  claim  and  extract  the  minerals  which  upon 
extraction  should  belong  to  plaintiffs.  Now,  (1)  the  demise  was  of 
a  corporeal  thing  or  hereditament ;  (2)  the  grant  ef  the  right  to  plain- 
tiffs to  take  the  minerals,  which  right  was  exercisable  by  them  within 
the  lands  of  defendants,  was  an  incorporeal  thing  or  hereditament. 
This  right  is  at  common  law  that  species  of  an  incorporeal  hereditament 
called  the  right  of  "turbary"  or  of  "profit  a  prendre." 

That  such  .grant  is  of  an  incorporeal  right  or  hereditament  is  well 
established  (United  States  v.  Castillero,  supra ;  Johnstown  Iron  Co.  v. 
Cambria  Iron  Co.,  32  Pa.  241,  72  Am.  Dec.  783),  notwithstanding  the 
loose  statement  made  by  some  text-writers  and  courts  to  the  effect  that 
such  a  grant  is  an  out-and-out  present  sale. 

The  instrument  of  February  26,  1906,  contained  on  the  part  of  the 
defendants  the  implied  covenant  of  quiet  enjoyment  during  the  term, 
and,  of  course,  that  defendants  would  not  interfere  with  plaintiff's 
^possession,  work,  and  extraction.  Defendants  impliedly  covenanted 
that  plaintiffs  might,  without  let  or  hindrance  by  them,  have  the  full 
term  of  the  lease  for  exploration  and  extraction,  and  also  that  im- 
mediately upon  extraction  the  minerals  should  become  the  property 
of  plaintiffs.  In  other  words,  defendants  covenanted  that  they  would 
not  breach  the  contract,  but  would  permit  plaintiffs  to  exercise  the 
right  granted  of  being  the  owner  of  all,  or  so  much  of,  the  minerals, 
as  plaintiffs  could  extract  during  the  full  term.  Defendants,  for  a 
valuable  consideration,  therefore,  granted  to  plaintiffs  the  right  to 
acquire  the  ownership  of  that  which  was  real  property  when  the  grant 
was  made,  upon  the  condition  that  the  right  should  be  exercised  by 
July  1,  1909.  Plaintiffs  performed  the  agreement  on  their  part,  ex- 
cept in  so  far  as  they  were  prevented  from  doing  so  by  the  unlawful 
acts  of  the  defendants.  By  such  unlawful  acts  plaintiffs  were  pre- 
vented from  extracting  the  minerals  within  the  term  expressly  stip- 
ulated by  the  parties.  True,  time  was  declared  to  be  of  the  essence 
of  the  contract;  but  defendants  wrongfully  prevented  the  plaintiffs 
from  working  steadily  and  continuously,  and  also  from  taking  out  the 
minerals,  within  the  term  so  fixed. 

Looking  through  the  form  and  shadow  to  the  substance,  as  we 
must  (Texas  v.  Hardenberg,  10  Wall.  89,  19  L.  Ed.  839),  we  perceive 
that  defendants  contracted  in  writing  for  the  sale  or  disposal  to  plain- 


Digitized  by  V:iOOQIC 


714    ^  176  FEDERAL  RBPORTEB. 

tiffs  of  certain  land,  the  sale,  or  disposal  to  be  consummated  and  the 
legal  title  to  pass  when,  and  as  soon  as,  plaintiffs,  by  extraction  before 
July  1,  1909,  converted  the  lands  into  chattels.  What  is  called  a  min- 
eral lease  is,  said  Lord  Cairns,  in  Gowan  v.  Christie,  2  Scottish  Appeals, 
L.  R.  273,  really  "a  liberty  given  to  a  particular  individual,  for  a  spe- 
cific length  of  time,  to  go  into  and  under  the  land,  and  to  get  certain 
things  there  if  he  can  find  them,  and  to  take  them  away,  just  as  if  he 
had  bought  so  much  of  the  soil,"  and,  when  his  Lordship  remarked 
that  such  a  lease  is  a  sale  out-and-out,  he  referred,  as  we  think,  to  the 
time  of  extraction.  Whether  we  hold  the  conduct  of  defendants  was 
a  waiver,  or  amounted  to  a  quasi  estoppel,  the  effect  is  the  same.  An 
injunction  restraining  defendants  from  taking  advantage  of  their  own 
wrong  which  prevented  plaintiffs'  enjoyment,  within  the  term,  of  the 
profits  of  the  contract,  bears,  in  its  nature  and  effect,  much  resemblance 
to  a  decree  specifically  enforcing  the  contract  in  plaintiffs'  favor;  de- 
fendants, by  their  own  wrongful  acts,  either  having  waived  the  stipu- 
lation as  to  the  term,  or  being  quasi  estopped  to  assert  it.  Equity  acts 
specifically,  endeavoring  to  award  such  remedy  as  will  put  the  parties 
precisely  in  the  condition  which  they  should  occupy,  and  does  not 
award  relief  by  way  of  compensation  except  under  extraordinary  cir- 
cumstances. It  will  not  suffer  the  invasion  of  a  right  without  afford- 
ing the  appropriate  remedy,  and  such  is  the  flexibility  of  the  remedies 
which  such  a  court  may  grant  that  it  is  indeed  difficult  to  conceive  of 
a  state  of  facts  in  which  its  strong  arm  is  powerless  to  interfere.  The 
wrongful  acts  which  the  defendants  threatened  to  do  are  destructive 
trespasses — ^trespasses  which,  if  not  restrained  by  the  court,  will  i^e- 
sult  in  a  destruction  of  part  of  the  freehold,  in  and  to  which  freehold 
the  plaintiffs  have  a  vested  right  which  will,  if  they  be  protected  there- 
in, ripen  into  a  perfect  title.  The  effect  of  a  perpetual  injunction,  if 
decreed,  will  be  to  prevent  defendants  from  working  the  claim  and  ex- 
tracting the  minerals,  and  to  permit  plaintiffs,  who  have  not  been  able 
so  to  do  because  of  the  wrongs  of  defendants,  to  mine  the  claim  and 
extract  the  minerals  therefrom. 

The  destructive  trespasses  threatened  by  the  defendants  are  injuries 
which  are  irreparable  by  definition,  the  injury  going  to  the  substance 
of  the  estate  (Boyd  v.  Desrozier,  20  Mont.  444,  52  Pac.  53) ;  and  it  is 
therefore  unnecessary  to  consider  the  question  of  the  adequacy  of  the 
$25,000  bond,  or  the  insolvency  of  the  defendants,  though  these  con- 
siderations might  be  of  moment  under  different  circiunstances.  The 
equitable  doctrines  which  are  applied  every  day  to  otjier  contracts  for 
the  sales  of  lands  seem  to  be  those  which  should  here  govern.  Where 
a  vendor  wrongfully  prevents  a  vendee  from  performing  a  condition 
precedent  on  his  part  to  be  performed,  under  a  valid  executory  con- 
tract, courts  will  not  suffer  the  vendor  to  escape  on  the  ground  of  such 
default  occasioned  by  his  own  wrong,  but  will  order  that  if  the  vendee 
perform  within  a  time  certain,  th^  vendor  must  convey.  So  if  the  les- 
sor unlawfully  prevents  the  lessee  from  removing  from  the  demised 
property  a  house  which  the  latter  had  the  right  to  remove  during  the 
term,  by  virtue  of  an  agreement  in  the  lease,  and  the  legal  remedy  be 
inadequate,  die  chancellor  will,  we  think,  after  the  expiration  of  the 
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•.term,  enjoin, the  lessor  from  interfering  with  its  removal  by  the  lessee, 
even  though  the  house  belong  to  the  lessor.  Were  the  plaintiffs  now 
working  the  claim  and  extracting  the  minerals,  could  defendants  in  a 
suit  brought  by  them  to  oust  plaintiffs,  or  to  enjoin  them  from  working 
and  extracting  the  deposits,  prevail  against  the  facts  in  this  suit  if 
pleaded  by  the  plaintiffs?  Would  the  court  declare  that  plaintiffs 
were  without  right  within  a  reasonable  time  to  become  the  owners 
of  the  property  which  defendants  agreed  might  become  theirs?  We 
believe  that  both  questions  would  be  answered  in  the  negative. 

It  is  apparent  to  us  that  if  the  plaintiffs  be  not  granted  the  remedy 

-  of  injunction  they  will  be  irreparably  injured.  The  awarding  of  this 
remedy  is  not  discordant,  but  is  in  harmony,  with  the  principles  which 
must  guide  a  court  of  equity.  The  lack  of  case  precedent  for  the  ap- 
plication of  the  principles  which  we  invoke  is  no  obstacltfto  the  grant- 
ing  of  the  remedy,  which  is  clearly  indicated,  and,  indeed,  required, 
by  the  undisputed  facts. 
The  order  is,  therefore,  affirmed. 


OREGON  OO.  v.  ROB. 

(Circuit  Cburt  of  Appeals,  Ninth  Circuit    February  7,  1910.) 

No.  1.727. 

!•  CABimsBS  (H  820,  347*)— AcmoN— Qitestions  fob  Jubt. 

In  an  action  by  a  woman  to  recover  for  an  injury  received  by  having 
her  foot  fau^ht  between  an  elevator  and  the  side  of  the  weU  in  defend- 
ant's building,  while  she  was  waiting  for  or  stepping  into  the  elevator, 
the  evidence  held  to  Justify  the  submission  to  the  Jury  of  the  questions 
of  defendant's  ne^li^ence  In  maintaining  the  elevator  in  a  defective  con- 
dition and  of  plaintiff's  contributory  negligence. 

[Efl.  Note.— For  other  cases,  see  Carriers,  Dec.  Dig.  §§  320,  347.*] 

2.  Cabbiebs  (S  317*) — Defective  Elevatob— Actions— Evidence. 

In  an  action  to  recover  for  a  personal  injury  alleged  to  have  been  caused 
by  the  defective  condition  of  a  passenger  elevator  in  defendant's  building, 
which  caused  it  to  rise  or  fall  suddenly  and  prevented  its  proper  control 
by  the  operator,  where  there  was  evidence  tending  to  show  that  such 
effect  would  follow  leaking  valves,  and  that  the  valves  were  found  leak- 
ing immediately  after  the  accident,  evidence  was  admissible  to  show  that 
sudden  movements  of  the  elevator,  similar  to  that  at  the  time  of  plain- 
tiff's injury,  had  previously  been  observed  by  others. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  {  1299;  Dec.  Dig. 
i  317.*] 

8.  Negligence  (8  13*) — Degbees  of  Negligence— Instbuctions. 

An  instruction  as  to  the  division  of  negligence  into  slight,  ordinary,  or 
gross  cannot  be  usefully  applied  in  trials  of  cases;  their  signification 
varying  according  to  the  circumstances,  until  there  are  so  many  real 
exceptions  that  the  words  can  scarcely  be  said  to  have  any  real  appli- 
cation. ' 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  {  15;  Dec.  Dig. 
S  13.»1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon. 

•For  other  casM  see  same  topic  A  |  kvubeM  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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Action  by  Julia  J.  Roe  against  the  Oregon  Company.   Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 
Dolph,  Mallory,  Simon  &  Gearin,  for  plaintiff  in  error.^ 
James  N.  Davis  and  Frank  W.  Walden,  for  defendant  in  error. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

HUNT,  District  Judge.  Action  at  law  by  JuUa  J.  Roe,  plaintiff, 
against  the  Oregon  Company,  defendant,  to  recover  damages  for  an 
injury  to  her  foot,  which  wa^  caught  between  the  bottom  of  an  hydrau- 
lic elevator  and  the  seventh  floor  of  the  Marquam  Building,  in  Port- 
land, on  April  28,  1908.  The  complaint  sets  forth  that  the  defendant 
company  w^  the  owner  of  the  Marquam  Building,  and  of  a  certain 
passenger  elevator  therein,  which  had  been  negligently  permitted  to  be 
out  of  repair  and  to  remain  in  an  unsafe  and  dangerous  condition.  The 
alleged  fault  with  the  elevator  was  that  at  times  it  would  not  stop  and 
remain  still  for  passengers  to  enter  or  leave  it,  but  would  move  up  and 
down  without  the  operator's  power  of  control  Plaintiff  also  aUeged 
that: 

"On  said  28th  day  of  AprU,  1008,  the  plaintiff,  while  going  from  the  seventh 
floor  of  said  building  to  the  exit  tliereof ,  when  the  door  of  the  said  cage  of  said 
defective  elevator  was  opened  and  the  cage  was  in  readiness,  plaintiff  was  in- 
vited by  the  operator  thereof  to  step  into  said  cage.  She  stepped  forward  to 
enter  It,  and  at  the  same  time  said  cage,  because  of  said  defective  condition, 
suddenly  m^ved  upward,  and  the  plaintiff,  without  any  fault  or  neglect  on  her 
part,  was  caught  by  the  recoil  or  sudden  dropping  downward  of  said  cage,  and 
plaintiff  was  thrown  down,  and  her  foot  was  by  said  cage  crushed,  broken,  and 
Injured,  and  she  was  caused  great  pain  and  suffering,  and  her  foot  and  leg  were 
paralyzed  and  made  lame  by  said  injuries,  all  of  which  has  damaged  the  plain- 
tiff in  the  sum  of  twenty-five  thousand  ($25,000)  dollars.'' 

The  defendant's  answer  denied  all  the  material  allegations  of  the 
complaint  with  respect  to  the  injury  and  the  way  it  occurred,  and  set 
up  contributory  negligence  on  the  part  of  the  plaintiff  in  the  following 
manner: 

"That  whUe  this  defendant,  by  its  agent  and  servant,  was  so  operating  !ts 
said  elevator,  and  while  the  said  elevator  cage  was  being  moved  down  to  be  on 
a  level  with  the  floor  upon  which  the  plaintiff  was  standing,  the  plaintiff  care- 
lessly and  negligently  stood  so  near  the  door  of  said  elevator  well  that  one  of 
her  feet  projected  over  the  floor  and  into  said  elevator  well,  so  that  when  said 
elevator  cage  was  moved  down  it  caught  plaintiff's  foot  betr^'een  the  elevator 
cage  and  the  floor ;  that  neither  this  defendant,  nor  any  officer  or  agent  of 
this  defendant,  had,  up  to  the  time  plaintiff  was  injured,  any  notice  or  knowl- 
edge of  plaintiff's  peculiar  position;  and  that  the  injury,  whatever  it  was,  that 
was  received  by  the  plaintiff,  was  by  reason  of  her  own  carelessness  and  neg- 
ligence in  carelessly  and  negligently  protruding  her  foot  into  the  elevator  well 
while  the  elevator  cage  was  descending,  and  not  on  account  of  any  carelessness 
or  negligence  of  this  defendant,  its  officers,  agents,  or  servants." 

From  a  verdict  and  judgment  of  $4,600  in  favor  of  the  plaintiff,  the 
defendant  prosecutes  this  writ  of  error. 

One  of  the  specifications  of  error  relates  to  the  refusal  of  the  court 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant,  for  the  rea- 
son that  upon  the  whole  testimony  it  appeared  that  plaintiff  was  not 
entitled  to  recover.    Two  contentions  are  involved  in  this  specification.: 
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(1)  That  the  evidence  introduced  to  prove  the  culpable  negligence  of 
the  defendant  is  insufficient  to  sustain  the  material  allegations  of  the 
complaint ;  (2)  that  the  evidence  shows  contributory  negligence  on  the 
part  of  the  plaintiff.  There  is  no  doubt  that  the  testimony  as  printed 
in  the  record  does  not  give  the  reader  a  very  clear  idea  of  exactly  how 
the  accident  occurred ;  but  this  is  -due  to  the  fact,  noted  in  the  record, 
that  several  of  the  important  witnesses  illustrated  and  explained  their 
testimony  by  getting  down  from  the  witness  box  and  going  through 
the  motions  and  positions  which  they  were  attempting  to  describe. 
These  visual  explanations  and  illustrations  of  the  oral  descriptions  are, 
of  course,  not  accessible  to  this  court;  but  they  doubtless  helped  to 
make  things  plain  to  the  jury,  and  aided  the  lower  court  in  its  decision 
that  the  case  was  one  for  the  consideration  of  the  jury ;  and,  after  an 
attentive  examination  of  the  evidence,  it  is  far  from  apparent  to  us 
that,  as  a  matter  of  law,  no  recovery  could  be  had  upon  any  view  which 
could  properly  be  taken  of  the  facts  the  evidence  tended  to  establish. 

There  are  two  theories  concerning  the  manner  in  which  this  plain- 
tiff, Mrs.  Roe,  was  injured.  One,  advanced  by  the  defendant,  is  that 
leaking  valves  had  nothing  to  do  directly  with  the  accident,  but  that 
in  attempting  to  enter  the  elevator  she  stepped  too  far  with  her  left 
foot,  and  was  not  observant  of  what  she  was  doing,  and  that  in  ap- 
proaching the  elevator  her  left  foot  passed  over  the  edge  of  the  well, 
and  the  elevator,  beings  up  at  the  time,  quickljr  descended  and  caught 
her  foot.  The  court  instructed  the  jury  that,  if  it  found  such  a  state 
of  facts  to  be  the  true  account  of  the  accident,  then  the  plaintiff  was 
guilty  of  contributory  negligence,  and  could  not  recover.  On  the  other 
side,  the  plaintiff's  theory  was  that  she  had  stepped  into  the  elevator 
when  the  floor  thereof  was  on  a  level  with  the  floor  of  the  building, 
and  that  she  had  stepped  in  with  her  right  foot,  and  that,  as  she  was 
attempting  to  make  the  final  step  with  her  left  foot,  the  elevator,  owine 
to  defective  or  leaking  valves,  sprang  up,  and  that  her  foot,  instead  of 
striking  the  floor  of  the  elevator,  struck  beneath  the  floor,  and  was 
caught  as  the  elevator  dropped  down.  The  exclusive  duty  of  the- 
jury  was  to  determine  from  the  evidence  which  of  these  versions  was 
the  correct  one,  and,  by  bringing  in  a  verdict  for  the  plaintiff,  her  the- 
ory must  have  been  adopted;  that  iS,  if  the  jury  obeyed  the  instruc- 
tions of  the  court,  and  every  presumption  points  to  the  conclusion  that 
they  did. 

The  defendant  company  contends,  however,  that  the  verdict  is  un- 
supported by  credible  evidence  and  is  wholly  unreasonable.  But,  inas- 
much as  plaintiff's  evidence  tended  to  sustain  her  theory,  which  was 
a  very  reasonable  explanation  of  how  she  was  hurt,  and  refutes  the 
plea  of  contributory  negligence,  the  verdict  in  her  favor  will  not  be 
disturbed. 

There  was  evidence  tending  to  establish  the  fact  that  immediately 
after  the  accident  the  valves  of  the  elevator  were  found  leaking,  and 
that  the  effect  thereof  was  to  cause  the  cage  to  descend  or  to  rise  sud- 
denly, and  to  place  the  cage  beyond  the  full  control  of  the  operator; 
and  there  was  evidence  tending  to  show  that  generally  the  effect  of 
leaking  valves  upon  elevators,  such  as  the  one  involved  in  this  action,  is 
to  cause  them  to  ascend  or  descend  quickly,  without  full  control  of  tlie 
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operator.  Plaintiff  was  allowed  to  show  that  similar  sudden  movements 
of  the  elevator  had  been  observed  by  others  at  various  times  in  1907 
and  1908,  prior  to  the  date  of  plaintiff's  injury.  Defendant  objected,  and 
now  argues  that  it  was  error  to  have  admitted  such  evidence,  because  it 
did  not  appear  that  the  elevator  was  in  substantially  the  same  con- 
dition at  the  date  of  the  accident  as  it  was  in  the  winter  of  1907  and 
1908.  Inasmuch  as  there  was  evidence  to  sustain  the  contention  that 
the  sudden  movements  of  the  elevator  at  the  time  of  the  accident  were 
caused  by  defective  valves,  and  inasmuch  as  prior  like  movements  of 
the  elevator  were  evidence  of  the  prior  existence  of  leaky  valves,  tes- 
timony tending  to  establish  such  prior  movements  was  competent,  in 
order  to  show  knowledge  of  the  defect  on  the  part  of  the  defendant. 
The  point  is  not  well  taken. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to  give  the  fol- 
lowing instruction : 

"Before  the  plaintiff  in  this  action  can  recover,  you  must  be  satisfied  that 
such  injury  as  she  may  have  received  was  received  by  her  without  any  fault  or 
negligence  on  her  part ;  the  rule  of  court  in  this  state  being  that  any  negligence 
on  the  part  of  the  plaintiff,  however  slight,  directly  contributing  to  the  injury, 
is  sufficient  to  bar  the  plaintiff's  right  of  recovery.'' 

The  court  gave  the  instruction  as  requested,  but  struck  out  the  words 
'^however  slight."  We  find  no  error  in  the  action  of  the  court.  In 
Steamboat  New  Worid  v.  King,  16  How.  469,  14  L.  Ed.  1019,  the 
Supreme  Court  expressed  its  .doubt  whether  the  terms  "slight,"  "or- 
dinary," and  "gross,"  in  reference  to  the  division  of  negligence  into 
three  degrees,  could  be  usefully  applied  in  the  trial  of  cases.  "One'de- 
gree,"  said  Justice  Curtis,  "thus  described,  not  "only  may  be  confounded 
with  another,  but  it  is  quite  impracticable  to  distinguish  them.  Their 
signification  necessarily  varies  according  to  circumstances,  to  whose 
influences  courts  have  been  forced  to  yield,  until  there  are  so  many  real 
exceptions  that  the  words  can  scarcely  be  said  to  have  real  application." 
This  view  was  approved  in  the  later  case  of  Milwaukee,  etc.,  R.  R.  Co. 
y.  Arms  et  al.,  91  U.  S.  489,  23  L.  Ed.  374,  where  the  court  expressed 
its  disapprobation  of  attempts  to  fix  the  degrees  of  negligence  by  legal 
definitions.  Thompson  (volume  1,  §  18,^  of  his  work  on  Negligence) 
discusses  attempts  to  divide  negligence  into  three  classes,  slight,  or- 
dinary, and  gross,  saying  it  cannot  be  done  "by  mathematical  lines," 
and  that  such  classifications  indicate  only  that  "under  special  circum- 
stances, great  care  and  caution  are  required  or  only  ordinary  care,  or 
only  slight  care.  If  the  care  demanded  is  not  exercised,  the  case  is 
one  of  negligence."  The  instructions  clearly  explained  the  requisites 
of  ordinary  care  by  proper  standards,  and  in  applying  the  principles 
governing  contributory  negligence  the  court  expressly  laid  it  down  as 
proper  that  plaintiff  could  not  recover,  if  there  was  any  negligence  on 
ber  part  directly  contributing  to  the  injury  she  received. 

Our  conclusion  is  that  there  was  sufficient  evidence  to  sustain  the 
verdict,  that  no  error  was  committed  in  the  ruling  upon  the  evidence, 
and  that  the  charge  to  the  jury  guided  them  correctly  as  to  the  prin- 
ciples of  law  pertinent  to  the  issues. 

Judgment  affirmed. 
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JOCHEM  y.  COOLBY. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    February  21,  1910.) 

No.  3,102. 

1.  EzEox7noi7  (I  258*)— Validity  of  Sale  in  Attachmbnt  Suii>-<k>LLATEBAL 

Attack. 

Code  Civ.  Proc.  S.  D.  §§  200-211,  authorize  an  attachment  to  be  issued  to 
any  county  in  the  state  and  there  levied  on  any  property  of  the  defend- 
ant Section  218  provides  that,  if  Judgment  be  entered  for  the  plaintiff, 
the  sheriff  shall  satisfy  the  same  out  of  the  property  attached  upon  an 
execution  issued  on  the  judgment.  Sections  321,  331,  and  332  provide  for 
the  filing  and  docketing  of  a  Judgment  for  money  in  any  county,  which 
shall  thea  be  a  lien  on  the  real  estate  of  the  defendant  therein,  and  that 
an  execution  against  property  may  be  issued  to  the  sheriff  of  any  county 
where  the  Judgment  is  docketed.  Held,  that  a  sale  of  attached  real  estate 
on  an  execution  issued  to  the  sheriff  of  another  county,  in  which  the  land 
is  situated,  although  the  Judgment  has  not  been  docketed  in  such  county, 
is  not  void,  but  at  most  voidable,  and  cannot  be  collaterally  attacked. 

[Ed.  Note. — ^For  other  cases,  see  Execution,  Cent  Dig.  §§  736-739;  Dec. 
Dig.  §  258.*) 

2.  Process  (f  151  •>— "Void  Pbocess"— •*Irbegulab  Pbocess." 

"Void' process"  is  defined  to  be  sucb  as  is  Issued  without  power  in  the 
court  to  award  it,  or  which  the  court  has  not  acquired  Jurisdiction  to 
issue  in  the  particular  case,  or  which  fails  in  some  material  respect  to 
comply  with  the  requisite  form  of  legal  process.  "Irregular  process"  is 
such  as  a  court  has  general  Jurisdiction  to  issue,  but  which  is  unauthor- 
ized in  the  particular  case,  by  reason  of  the  existence  or  nonexistence  of 
Bome  fact  or  circumstance  rendering  it  improper  In  such  a  case. 
[Ed.  Note. — ^For  other  cases,  see  Process,  Dec.  Dig.  §  151.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  8,  p.  7341;  vol.  4,  p. 
376&] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

Action  by  Leopold  E.  Jochem  against  B.  R.  Cooley.  Judgment  for 
defendant,  and  plaintiff  brings  error.     Affirmed. 

James  F.  Trottman  (Sioux  K.  Grigsby,  on  the  brief),  for  plaintiff  in 
error. 

Robertson  &  Dougherty  and  Bailey  &  Voorhees,  for  defendant  in 
error. 

Before  SANBORN,  Circuit  Judge,  and  RINER  and  Wm.  H. 
HUNGER,  District  Judges. 

Wm.  H.  MUNGER,  District  Judge.  On  the  2d  day  of  June, 
1893,  one  Melvin  Grigsby  commenced  an  action  against  Frederick  T. 
Day  in  the  circuit  court  in  and  for  the  county  of  Minnehaha,  state  of 
South  Dakota,  said  court  having  jurisdiction  thereof,  to  recover  the 
sum  of  $37,700,  and  caused  a  writ  of  attachment  to  issue  in  said  action 
out  of  said  court,  directed  to  the  sheriff  of  Moody  county  in  said  state, 
which  attachment  was  duly  executed  by  the  sheriff  by  levy  upon  the  W. 
%  of  the  N.  E.  %  of  section  30,  township  106,  range  49,  in  said  county, 
said  lands  then  being  owned  by  the  defendant,  Frederick  T.  Day,  and 
a  return  of  such  levy  was  duly  made  to  the  said  circuit  court  of  Minne- 

Vor  other  cases  tee  sune  topic  ft  f  numbkb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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haha  county.  A  notice  of  lis  pendens  was  also  issued  on  said  2d  day 
of  June,  describing  said  land,  and  recorded  in  the  office  of  the  register 
of  deeds  of  said  county  of  Moody,  on  June  3,  1893.  Such  proceed- 
ings were  thereafter  had  in  said  action  that  on  the  23d  day  of  Novem- 
ber, 1894,  a  judgment,  was  entered  and  docketed  in  said  circuit  court 
in  favor  of  the  plaintiff  and  against  the  defendant,  for  the  sum  of 
$30,084.25,  which  was  thereafter  reduced  by  order  of  said  court  to 
$26,128.84.  On  January  29,  1896,  an  execution  was  issued  out  of  said 
court,  directed  to  the  sheriff  of  Moody  county,  which  execution. recited 
the  levy  of  the  attachment  upon  said  real  estate,  the  rendition  of  said 
judgment,  the  amount  and  date  thereof,  and  also  recited  that  a  tran- 
script of  the  judgment  was  duly  filed  and  docketed  in  Moody  county 
on  October  12,  1895.  Said  execution  directed  the  sheriff  to  satisfy 
the  judgment  out  of  the  property  so  attached  by  the  sale  thereof,  or 
so  much  as  should  be  sufficient  to  satisfy  said  judgment,  and  that  re- 
turn of  the  execution  be  made  within  60  days  thereafter.  Pursuant 
to  said  execution,  the  sheriff  of  said  Moody  county  advertised  the  lands 
for  sale,  pursuant  to  the  statute,  and  sold  the  same  on  March  14,  1896, 
to  Melvin  Grigsby,  and  issued  to  him  a  sheriff's  certificate  of  said  sale, 
and  on  March  14,  1896,  the  sheriff  made  due  return  of  said  execution 
and  his  proceedings  thereunder  in  the  manner  provided  by  law.  Said 
sale  was,  by  the  court,  on  April  10, 1896,  duly  approved  and  confirmed. 
On  November  16,  1896,  for  the  consideration  of  $400,  said  Melvin 
Grigsby  assigned  said  certificate  of  sale  to  the  defendant  herein,  B.  R. 
Cooley.  After  the  expiration  of  one  year  from  the  date  of  sale,  no 
redemption  having  been  made  thereon,  the  sheriff  of  Moody  County 
executed  and  delivered  to  the  defendant  herein,  B.  R.  Cooley,  a  sher- 
iff's deed  for  said  real  estate.  Thereafter,  on  February  4,  1903,  said 
Melvin  Grigsby  assigned  the  judgment  to  one  E.  R.  Wynans,  and  a 
duly  certified  and  authenticated  transcript  of  said  judgment,  with  the 
assignment  thereof,  was  filed  and  docketed  in  the  office  of  the  clerk 
of  the  circuit  court  of  Moody  county,  on  the  26th  day  of  February, 
1903.  On  the  11th  day  of  August,  1899,  said  Melvin  Grigsby  re- 
covered another  judgment  against  said  Frederick  T.  Day  in  the  said 
circuit  court  for  the  county  of  Minnehaha  for  the  sum  of  $11,278.05, 
including  costs,  and  a  duly  certified  transcript  thereof  was  docketed  in 
the  office  of  the  clerk  of  the  circuit  court  for  said  county  of  Moody, 
on  the  22d  day  of  August,  1899,  and  on  the  4th  day  of  February,  1903, 
said  judgment  was  also  assigned  by  said  Grigsby  to  said  E.  R.  Wynans, 
and  a  certified  transcript  of  said  judgment  was  filed  in  Moody  county 
on  the  26th  day  of  February,  1903.  On  February  24,  1903,  an  execu- 
tion was  issued  upon  said  judgment,  delivered  to  the  sheriff  of  Moody 
county  on  the  27th  day  of  February,  1903,  who  levied  the  same  upon 
the  lands  hereinbefore  described.  The  sheriff,  after  giving  notice  as 
required  by  statute,  sold  the  same  on  April  11,  1903,  to  Leopold  E. 
Jochem,  plaintiff  herein,  for  $150,  and  issued  to  him  a  sheriff's  certifi- 
cate of  sale  therefor.  Said  sheriff,  on  April  13,  1903,  made  a  return 
of  said  execution  to  said  circuit  court  with  his  proceedings  under  said 
writ,  which  sale  was,  on  June  6,  1903,  approved  and  confirmed  by  the 
court,  and  on  April  30,  1904,  the  sheriff  of  Moody  county  executed 
and  delivered  to  said  Jochem,  plaintiff  herein,  a  sheriff's  deed  for  said 
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land,  the  defendant  herein,  B.  R*  Cooley,  etitered  into  the  posses- 
sion of  said  real  estate  on  or  about  August  7,  1897,  and  continued  the 
occupation  and  possession  of  said  premises  until  the  commencement  of 
this  action.  The  records  of  the  clerk  of  the  circuit  court  for  Moody 
county  do  not  show  entries  of  the  filing  or  docketing  of  the  judgment 
obtained  by  Grigsby  against  Frederick  T.  Day  on  November  23,  1894, 
prior  to  the  26th  day  of  February,  1903. 

On  August  2,sl907,  Leopold  E.  Jbchem,  plaintiff  herein,  commenced 
an  action  of  ejectment  against  the  defendant,  B.  R.  Cooley,  in  this, 
court.  Issues  were  joined,  trial,  by  jury  waived  in  writing,  and  trial 
had  to  the  court.  Findings  of  fact  were  made  and  judgment  entered 
in  favor  of  defendant,  to  reverse  which  plaintiff  brings  the  case  to  this 
court  by  writ  pi  error.  Both  plaintiff  and  defendant  claim  title  to  the 
land  by  virtue  of  the  respective  sales  made  by  the  sheriff  of  Moody 
county  under  executions  issued  upon  said  judgments.  Plaintiff  bases 
his  contention  that  the  sale  under  the  execution  of  November  23,  1896, 
was  void,  and  no  title  passed,  because  of  the  fact  that,  prior  to  the  exe- 
cution and  sale,  no  transcript  of  the  judgment  had  been  filed  and  dock- 
eted in  Moody  county. 

Section  209  of  the  Code  of  Civil  Procedure  of  the  state  of  South 
Dakota  authorizes  an  attachment  to  be  issued  to  the  sheriff  of  any 
county  in  the  state  in  which  property  of  the  defendant  may  be.  Sec- 
tion 210  requires  the  sheriff  to  whom  such  warrant  is  directed  to  at- 
tach all  the  real  property  of  such  debtor,  and  all  of  his  personal  estate, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  de- 
mand, costs,  and  expfenses,  etc.  Section  211  requires  the  sheriff  to 
make  an  inventory  of  the  property  so  seized,  and  where  real  estate  is 
attached  to  describe  the  same  and  return  the  warrant  and  such  inven- 
tory within  20  days.  Section  218  provides  that  if  judgment  be  en- 
tered for  the  plaintiff  in  such  action  the  sheriff  shall  satisfy  the  same 
out  of  the  property  attached  by  him,  if  it  shall  be  sufficient  for  that 
purpose,  upon  an  execution  which  shall  be  issued  on  such  judgment. 
Section  321  provides  for  the  filing  of  a  transcript  of  any  judgment  for 
the  payment  of  money  in  any  county  in  the  state,  and  upon  the  filing 
of  the  same  with  the  clerk  of  the  circuit  court  of  said  county  it  shall 
be  a  Hen  upon  all  the  real  estate  of  the  judgment  debtor,  except  the 
homestead,  from  the  date  of  the  filing.  Section  331  provides  for  three 
kinds  of  execution? :  One  against  the  property  of  the  judgment  debtor, 
another  against  his  person,  and  the  third  for  the  delivery  of  the  pos- 
session of  real  or  personal  property.  Section  332  provides  that,  when 
the  execution  is  against  the  property  of  the  judgment  debtor  it  may 
be  issued  to  the  sheriff  of  any  county  where  the  judgment  is  docketed. 
Real  property  adjudged  to  be  sold  must  be  sold  in  the  county  where  it 
lies  by  the  sheriff  of  such  county,  or  by  a  referee  appointed  by  the 
court  for  that  purpose. 

If  such  sale  was  void,  and  no  title  passed,  it  may  be  questioned  in 
this  collateral  proceeding.  If  such  sale  was  voidable  merely,  it  can  only 
be  assailed  by  an  appropriate  proceeding  of  review.  In  support  of  plain- 
tiff's contention  that  the  sale  was  void  because  issued  to  Moody  county 
before  the  docketing  of  a  transcript  of  the  judgment  therein,  we  are 
cited  to  the  cases  of  McDonald  v.  Fuller,  11  S.  D.  355,  77  N.  W.  581, 
17BF.— 46 
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74  Am.  St.  Rep.  815;  Carson  v.  Fuller,  11  S.  D.  602,  78  N.  W.  960, 
74  Am.  St.  Rep.  823 ;  Locke  v.  Hubbard,  9  S.  D.  364,  69  N.  W.  588. 
These  cases,  however,  related  to  general  executions,  in  which  the  court 
acquired  no  jurisdiction  over  the  property  except  by  levy  of  the- 
execution.  In  this  case,  however,  the  court  had  jurisdiction  of  the 
parties  in  Minnehaha  county,  and  acquired  jurisdiction  over  the  real 
estate  in  question  in  Moody  county,  not  by  levy  of  the  execution,  but 
by  virtue  of  the  attachment.  Much  of  plaintiff's  argument  has  been 
directed  to  the  proposition  that,  upon  the  rendition  of  the  judgment, 
the  attachment  lien  became  merged  in  the  judgment  lien ;  but  under 
the  statute  the  judgment  rendered  in  Minnehaha  county  did  not  become 
a  lien  upon  the  real  estate  of  defendant  in  Moody  county  until  the  fil- 
ing of  the  transcript  in  that  county,  and  we  know  of  no  authority  hold- 
ing that  an  attachment  lien  is  lost  by  merger  in  the  judgment  before 
the  judgment  becomes  a  lien.  The  court  having  jurisdiction  of  the 
property,  such  jurisdiction  continued  until  the  sale  and  conveyance 
thereof  by  the  court;  and,  if  the  sale  was  directed  and  made  before  a 
transcript  of  the  judgment  was  filed  in  Moody  county,  that  was  an  ir- 
regularity which  rendered  the  sale  voidable  but  not  void.  The  court 
having  jurisdiction  of  the  property,  its  process  directing  the  sale, 
before  a  transcript  of  the  judgment  had  been  filed  in  Mo^y  county, 
may  have  been  voidable ;  but  we  do  not  think  it  void. 

In  Bryan  v.  Congdon,  86  Fed.  221-223,  29  C.  C.  A.  670-672,  this 
court  defined  void  process  and  irregular  process  as  follows : 

"Void  process  Is  defined  to  be  such  as  was  issued  without  power  in  the  court 
to  award  it,  or  which  the  court  has  not  acquired  Jurisdiction  to  issue  in  the 
particular  case,  or  which  fails  In  some  material  respect  to  comply  with  the 
requisite  form  of  legal  procesa  Irregular  process  is  such  as  a  court  has  gen- 
eral Jurisdiction  to  issue,  but  which  is  unauthorized  in  the  particular  case  by 
reason  of  the  existence  or  nonexistence  of  some  fact  or  circumstance  rendering 
it  improper  in  such  a  case.'* 

Applying  these  principles  to  the  case  at  bar,  it  is  clear  that  the  court 
had  power  and  jurisdiction  to  issue  its  process  for  the  sale  of  the  at- 
tached property  over  which  it  had  acquired  jurisdiction  by  virtue  of  the 
attachment.  The  form  of  the  process  was  in  compliance  with  the 
statute,  and  hence  the  execution  in  question  does  not  fall  within  such 
definition  of  void  process.  It  falls  rather  under  the  definition  of  ir- 
regular process,  as  the  court  had  general  jurisdiction  to  issue  the  same, 
and,  if  unauthorized  in  the  particular  case,  it  was  because  of  the  fact 
that  the  transcript  of  the  judgment  had  not  been  filed  in  Moody  county. 
The  objection  to  the  sale  because  the  transcript  had  not  been  filed 
could  have  been  made  in  the  court  from  which  the  execution  issued, 
upon  proper  proceeding  to  vacate  the  same,  or  upon  objections  to  the 
confirmation  of  the  sale.  No  such  steps  were  taken,  no  action  was 
brought  until  this  one,  which  was  not  commenced  until  five  days  be- 
fore the  10-year  statute  of  limitations  would  have  run.  The  law  is 
elementary  that  a  judgment  which  is  not  void,  but  voidable  merely, 
cannot  be  assailed  in  a  collateral  proceeding. 

As  the  sale  in  this  case  was  not  void,  but  at  most  voidable,  it  is  not 
subject  to  collateral  attack  in  this  proceeding,  and  the  judgment  is 
affirmed. 
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THB  JOHN  BNGLIS, 

THE  GENEVA. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  8v  1910.) 

No.  130. 

!•  Collision'  (§  05*) — Steam  Vessels— Special  uibcumstances— Failure  to 
Keep  Proper  Lookout. 

A  collision  took  place  at  night  on  the  BJast  River,  near  the  New  York 
side,  between  a  ferryboat  passing  down  and  one  of  three  barges  inr  tow 
alongsMe  of  a  tug  passing  up.  The  tug  was  at  the  time  rounding  to  un- 
der a  port  helm  to  make  a  landing  of  one  of  her  barges.  The  vessels  were 
in  sight  of  each  others'  lights  when  a  mile  apart,  but  neither  saw  the 
other  until  they  were  within  200  feet.  Held,  that  the  overtaking  rule  did 
not  apply,  the  tug  having  at  the  time  no  definite  course,  but  that  the  case 
was  one  of  special  circumstances  under  article  29  of  the  inland  rules  (Act 
June  7,  1897,  c.  4.  §  1.  30  Stat.  102  [U.  S.  Oomp.  St  1901,  p.  28841),  re- 
quiring eadi  vessel  to  watch  and  be  guided  by  the  movements,  of  the  oth- 
er, and  that  both  were  in  fault  for  not  observing  such  rule  and  keeping  a 
vigilant  lookout. 

[Ed.  Note. — ^For  other  cases,  see  Collision,  Cent.  Dig.  §§  200-202;  Dec. 
Dig.  §  95.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  in  admiralty  by  Thomas  Monk,  Jr.,  and  another,  as  owners  of 
the  barge  Mary  A.  Monk,  against  the  ferryboat  John  Englis,  the  tug 
Geneva  impleaded.  Decree  against  The  John  Englis,  and  claimant  ap- 
peals.   Decree  modified. 

Willcox  &  Green  (Herbert  .Green,  of  counsel),  for  appellant. 
Wallace,  Butler  &  Brown  (A.  G.  Thacher,  of  counsel),  for  the  tug. 
James  J.  Macklin  (De  Laguel  Berier,  of  counsel),  for  the  libelants. 
Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  November  15,  1906,  at  about  5 :25  a.  m.  on 
the  New  York  side  of  the  East  River  near  the  Grand  street  ferry  slips, 
the  ferryboat  Englis  came  into  the  collision  with  the  grain-laden  boat 
May  A.  Monk,  which  was  the  outer  of  two  barges  alongside  the  star- 
board side  of  the  tug  Geneva ;  there  being  another  boat  on  her  port 
side.  As  a  result,  the  Monk  sank,  and  considerable  damage  was  sus- 
tained by  her  and  her  cargo.  The  libelants  as  owners  of  the  boat  and 
bailees  of  the  cargo  proceeded  against  the  ferryboat,  whose  claimant 
brought  in  the  tug  under  the  fifty-ninth  rule.  The  decree  of  the  Dis- 
trict Court  was  against  the  ferryboat  alone,  and  the  petition  under  the 
fifty-ninth  rule  was  dismissed,  with  costs. 

The  morning  was  very  dark  and  the  tide  strong  flood.  The  ferry- 
boat was  coming  down  stream  from  Twenty-Third  street,  New  York, 
bound  to  Broadway,  Brooklyn,  with  her  regulation  lights  and  cabin 
lights  burning.  The  tug  was  bound  up  the  river  showing  her  side 
lights  and  towing  lights,  the  boats  in  tow  showing  white  lights  on 
poles.     She  roimded  to  under  a  hard  aport  helm  for  the  purpose  of 

•For  other  cases  see  same  topic  ft  S  numbeb  Sn  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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landing  the  Monk  at  Jones'  Mills,  a  little  below  the  Grand  street  ferry 
on  the  New  York  side.  The  parties  in  their  pleadings  treated  the  situ- 
ation as  governed  by  the  rule  regulating  overtaking  vessels ;  the  ferry- 
boat being  bound  to  keep  out  of  the  way  of  the  tug.  Subsequently  the 
ferryboat  claimed  that  the  vessels  were  on  crossing  courses  at  the  time 
of  collision,  and  that  the  tug,  having  the  ferryboat  on  her  starboard 
hand,  was  bound  to  keep  out  of  the  way.  We  think  it  quite  clear  that 
the  overtaking  rule  did  not  apply.  The  ferryboat  was  on  a  course 
down  and  the  tug  on  a  course  up  the  river ;  but  in  making  her  land- 
ings the  tug  was  not  on  any  steady  course  at  all.  She  was  circling  and 
with  reference  to  the  course  of  the  ferryboat  was  going  part  of  the 
time  up  and  across  the  river  toward  Brooklyn  showing  her  red  light, 
part  of  the  time  going  down  the  river  showing  neither  side  light,  part 
of  the  time  going  toward  New  York,  showing  her  green  light.  There- 
fore the  situation  was  one  of  special  circumstances  under  article  29  of 
the  inland  rules  (Act  June  7, 1897,  c.  4,  §  1,  30  Stat.  102  [U.  S.  Comp. 
St.  1901,  p.  2884]),  which  requires  both  vessels  to  exercise  precaution 
in  such  case.  Her  maneuver  was  analogous  to  that  of  the  Noordland, 
in  the  case  of  The  Servia,  149  U.  S.  144,  at  page  166,  13  Sup.  Ct  817, 
at  page  822,  37  L.  Ed.  681.  The  steamship  Noordland  backed  out  from 
her  pier  in  Jersey  City  almost  across  the  river  to  New  York,  and  then 
went  ahead  on  a  starboard  helm  for  the  purpose  of  straightening  down 
on  her  course  to  sea.  The  Servia,  coming  down  the  river  on  the  New 
York  side,  struck  the  Noordland  on  her  starboard  quarter.  The 
Noordland  claimed  among  other  things  that  the  Servia,  having  her  on 
her  own  starboard  hand,  was  the  burdened  vessel,  but  the  Supreme 
Court  rejected  this  contention,  Mr.  Justice  Blatchford  saying: 

"Tbe  Noordland  was  at  no  time  before  thd  collision  on  a  definite  course,  as 
contemplated  by  the  statute  and  rules  of  navigation ;  and  on  the  facts  found 
she  cannot  claim  that  she  had  the  right  of  way  as  against  the  Senia.  The 
statutory  steering  and  sailing  rules  before  referred  to  have  little  application 
to  a  vessel  backing  out  of  a  slip  before  taking  her  course,  but  the  case  is  rath- 
er one  of  'special  circumstances/  under  rule  or  article  24,  requiring  each  ves- 
sel to  watch,  and  be  guided  by,  the  movements  of  the  other." 

The  vessels  in  the  present  case  were  in  view  of  each  other  for  at 
least  the  space  of  a  mile  in  distance,  and,  considering  their  respective 
speeds,  of  seven  or  eight  minutes  in  time.  Yet  they  concededly  did  not 
discover  each  other  until  they  were  not  more  than  200  feet  apart. 
There  was  nothing  to  obstruct  vision  except  the  momentary  passage 
between  them  of  the  ferryboat  Vermont  as  she  entered  the  Grand 
street  ferry  slip  on  the  New  York  side.  The  fault  of  the  ferryboat 
is  unquestionable.  In  respect  to  the  tug  we  think  her  maneuver  of 
crossing  and  recrossing  the  course  of  vessels  bound  up  and  down  the 
river  was  such  as  to  require  her  to  keep  a  vigilant  lookout  for  the  pur- 
pose of  warning  such  vessels  of  her  movements.  Yet  the  attention  of 
her  master  in  the  pilothouse  and  her  two  deckhands  was  entirely  fixed 
on  the  operation  of  making  the  landing,  and  during  the  latter  part  of 
the  maneuver  the  deckhands,  being  on  the  port  side  of  the  tug's  house, 
could  not  see  up  the  river  if  they  had  looked.  Enough  has  been  said 
to  show  that  both  vessels  were  grossly  negligent  in  respect  to  the  look- 
out kept 


Digitized  by  V:iOOQIC 


BEAVER  HILL  GOAL  CO.  V.  LASSILLA.  725 

The  decree  is  modified  by  directing  the  court  below  to  enter  the  same 
in  favor  of  the  libelants  with  interest  against  both  vessels,  the  claim- 
ant of  the  ferryboat  to  recover  costs  of  both  courts  against  the  claim- 
ant of  the  tug. 


BEAVER  HJLL  COAL  CO.  Y.  LASSILLA. 
(Circuit  Court  of  Appeals,  Ninth  Circuit    February  7,  1910.) 

No.  ijeo. 

1.  Tbial  (§  251*)— Action  fob  Injubt  to  Sbbvant— Instbuotioks— Applica- 

BiLPFT  TO  Issues. 

Where  the  sole  ground  of  negligence  alleged  In  an  action  by  an  employ^ 
against  a  mining  company  to  recover  for  personal  Injury  was  In  sending 
plaintiff  to  work  in  a  dangerous  place,  knowing  him  to  be  Inexperienced 
and  unacquainted  with  the  danger,  without  warning  or  instruction.  It  was 
jiot  error  to  refuse  an  Instruction  requested  by  defendant  on  the  duty  ef 
defendant  to  furnish  the  servant  a  reasonably  safe  place  to  work;  sudi 
question  not  being  in  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  H  587-685;  Dea  Dig. 

251.*] 

2.  Tbial  (§§  251^  260*)— Aotiow  fob  In jubt  to  Skbvant— Rkfusal  of  Instbuc- 

TI0K8  Asked. 

'The  refusal  of  requests  for  instructions  In  an  action  by  a  servant  against 
the  master  for  personal  injury  held  not  error,  where  such  Instructions 
were  either  not  applicable  to  the  Issues,  or  covered  by  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  587-595,  051-659 ; 
Dec.  Dig.  §§  251,  260.*] 

3.  Appeal  and  E2bbob  <§  1004*)— Mattbbs  Review abia— Excessive  Vebdiot. 

An  assignment  of  error  that  the  verdict  was  excessive,  and  against  the 
weight  of  the  evidence,  cannot  be  considered  by  an  appellate  federal  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  3944- 
3947;  Dec.  Dig.  §  1004.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Oregon. 

Action  by  Leander  Lassilla,  by  Josephine  Sommerville,  guardian  ad 
litem,  against  the  Beaver  Hill  Coal  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

The  defendant  In  error  was  the  plaintiff  In  an  action  brought  against  the 
plaintiff  In  error  to  recover  damages  for  personal  Injuries.  The  complaint, al- 
leged that  the  plaintiff  In  error  employed  the  defendant  in  error  to  work  about 
its  coal  mine  as  a  general  roustabout;  that  on  or  about  March  6,  1908»  the 
foreman  in  charge  of  the  coal  mine,  and  who  was  In  charge  of  the  employes 
therein  and  gave  them  their  orders,  directed  the  defendant  in  error  to  work  in 
an  abandoned  tunnel,  known  as  "Gangway  No.  3,"  In  removing  old  rotten  tim- 
bers therefrom  and  retimberlng  the  same;  that  the  defendant  in  error  was 
a  minor  of  the  age  of  17  years,  inexperienced  and  unfamiliar  with  the  work  he 
was  required  to  perform,  and  by  reason  of  his  tender  years  and  inexperience 
was  unacquainted  and  unfamiliar  with  the  hazards  and  dangers  Incident 
thereto ;  that  the  plaintiff  in  error  knew  that  the  work  In  which  the  defendant 
In  error  was  directed  to  engage  was  extra  hazardous,  and  that  the  gangway 
No.  3  was  In  an  unsuitable  and  dangerous  condition,  that  the  timbers  therein 
were  likely  to  give  way  and  fall  at  any  time,  all  of  which  was  unknown  and 
not  appreciated  by  the  defendant  in  error,  as  was  known  by  the  officers  and 
agents  of  the  plaintiff  in  error  then  in  charge  of  the  mine;  that  they  care^ 
lessly  and  negligently  failed  and  neglected  to  caution  and  warn  him  of  the  dan- 

*For  oth«r  casos  see  Mune  topic  A  |  kvubek  In  D«c.  ft  Am.  Diet.  1907  to  date,  ft  Rep'r  Indoxes 
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gerons  condition  of  said  gangway  or  of  the  hazards  and  dangers  ii^cident  to 
working  therein ;  that  while  defendant  in  error  was  so  engaged  in  said  work 
a  large  portion  of  the  ceiling  in  said  gangway  suddenly  and  without  warning 
fCil  dovvTi  upon  him,  throwing  him  to  the  ground,  breaking  his  arm,  and  in- 
flictinj:  other  serious  injuries  upon  him.  The  answer  denied  the  allegations  of  ' 
the  complaint,  and  pleaded  as  affirmative  defenses  assumption  of  risk  and  con- 
tributory negligence,  and  alleged  that  the  plaintiffs  in  error  furnished  all  ma- 
terials and  supplies  necessary  for  making  the  place  where  the  defendant  in 
error  was  working  safe,  and  that  the  cause  of  the  accident  was  the  failure  of 
the  defendant  in  error  and  his  fellow  servants  to  use  the  supplies,  implements, 
and  appliances  so  furnished.  The  Jury  returned  a  verdict  for  the  defendant  In 
error,  and  Judgment  was  thereupon  rendered. 

Wilbur  &  Spencer,  A.  M.  Dibble,  and  Wilfred  E.  Farrell,  for  plain- 
tiff in  error. 

Bates,  Peer  &  Peterson  and  Caldwell  &  Reeder,  for  defendant  in 
error. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  Error 
is  assigned  to  the  admission  of  the  testimony  of  one  Stonelake,  a  witness 
fof  the  defendant  in  error,  in  that  he  was  permitted  to  say  that  he  told 
the  foreman  of  the  plaintiff  in  error  that  he  was  not  a  good  enough 
miner  to  work  there,  and  would  have  to  quit  the  job,  unless  he  was 
given  another  job.  The  witness  was  working  with  the  defendant  in 
error  at  the  time  when  the  latter  was  injured.  The  ground  of  the  ob- 
jection to  the  testimony  was  that  it  tended  to  show  that  the  mining 
company  had  placed  in  the  tunnel  to  work  with  the  defendant  in  error 
an  incompetent  miner,  and  that  evidence  to  that  effect  was  incompetent 
for  the  reason  that  no  negligence  of  that  nature  had  been  charged 
against  the  company  in  the  complaint.  But,  if  there  was  error  in  the 
admission  of  the  testimony,  it  was  harmless,  for  the  same  testimony 
had  already  been  elicited  from  the  witness  and  received  by  the  jury 
without  objection  on  the  part  of  the  plaintiff  in  error,  and  the  court 
in  charging  the  jury,  after  reading  to  them  the  allegations  of  negli- 
gence contained  in  the  complaint,  instructed  them  that  their  first  duty 
was  to  determine  whether  the  defendant  in  the  action  had  been  negli- 
gent in  the  particulars  so  alleged.  "I  mean  this  particular  question 
alleged  in  the  complaint,  because  plaintiff  must  succeed,  if  he  succeeds 
at  all,  upon  the  allegations  of  negligence  set  out  in  the  complaint  and 
upon  none  other." 

Error  is  assigned  to  the  refusal  of  the  court  to  give  certain  requested 
instructions  on  the  subject  of  the  duty  of  the  master  to  furnish  the 
servant  a  reasonably  safe  place  in  which  to  work.  The  sole  act  of 
negliisfence  charged  against  the  mining  company  in  the  complaint  was 
its  act  of  sending  the  defendant  in  error  to  work  at  a  dangerous  place, 
knowing  him  to  be  unacquainted  with  the  dangers  thereof,  and  in  fail- 
ing to  notify  him  of  the  perils  of  the  work  in  which  he  was  engaged. 
The  court  very  properly  refused  the  requested  instruction  on  the 
ground  that  the  question  of  furnishing  the  defendant  in  error  a  safe 
place  in  which  to  work  was  not  in  the  case.  It  is  true  that  a  party  to 
an  action  has  the  right  to  have  his  theory  of  the  case  submitted  to  the 
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jury,  when  proper  foundation  for  such  theory  is  laid  in  the  pleadings 
and  in  the  evidence.  But  there  was  no  such  foundation  in  this  case. 
The  defendant  in  error  did  not  see  fit  to  allege  in  his  complaint  that  the 
plaintiff  in  error  was  negligent  in  failing  to  furnish  him  a  safe  work- 
ing place,  and  the  mere  fact  that  in  the  answer  it  was  alleged  that  the 
plaintiff  in  error  had  furnished  its  employes  in  the  tunnel  supplies  and 
materials  necessary  to  make  their  working  place  safe  did  not  have  the 
effect  to  inject  into  the  case  the  question  of  the  liability  of  the  mining 
company  on  the  ground,  of  its  failure  to  furnish  the  defendant  in  error 
a  safe  place  in  which  to  work,  and  it  was  not  introduced  for  that  pur- 
pose. It  was  set  forth  in  the  answer  as  a  premise  for  the  further  al- 
legation that  the  defendant  in  error  was  guilty  of  contributory  negli- 
gence in  not  availing  himself  of  the  materials  so  furnished,  whereby 
he  might  have  made  the  place  safe. 

There  are  several  assignments  of  error  to  the  refusal  of  the  court 
to  give  the  jury  certain  instructions  which  were  requested  on  behalf  of 
the  plaintiff  in  error.  One  of  the  instructions  so  requested  was  that 
the  mere  hiring  of  a  minor  does  not  constitute  negligence,  and  that  the 
mere  fact  that  the  plaintiff  in  error  employed  the  defendant  in  error 
was  not  ne^igence.  Clearly  there  was  no  error  in  refusing  that  in- 
struction. There  was  no  issue  in  the  case  to  which  it  was  applicable. 
Other  instructions  requested  presented  at  length  the  views  of  the  plain- 
tiff in  error  as  to  the  law  in  regard  to  the  dangers  and  risks  assumed 
by  a  minor,  and  the  duty  of  the  master  to  instruct  the  minor  of  the 
dangers  of  his  employment,  also  in  regard  to  contributory  negligence, 
and  the  duty  of  an  employe  to  give  careful  attention  to  the  business  in 
which  he  is  engaged,  and  his  duty  to  observe  his  surroundings  and  dis- 
cover the  dangers  which  attend  his  work.  We  do  not  deem  it  neces- 
sary to  discuss  seriatim  the  various  instructions  so  requested.  The 
most  of  them  might  properly  have  been  given.  But  the  trial  court 
gave  clear  and  lucid  instructions  to  the  jury  upon  ^very  branch  of  the 
law  applicable  to  the  issues,  and  we  find  no  ground  for  holding  that 
the  rights  of  the  plaintiff  in  error  were  in  any  way  prejudiced  by  the 
refusal  of  the  court  to  give  the  instructions  which  it  requested. 

The  further  assignment  of  error  that  the  verdict  was  excessive  and 
against  the  weight  of  the  evidence,  this  court  has  no  power  to  consider. 

The  judgment  is  affirmed. 


STRETTON,  U.  S.  Immigrant  Inspector,  t.  RUDY.t 

(Circuit  Court  of  Appeals,  Fifth  arcult    March  8^  1910.) 

No.  1,954. 

1.  Habeas  Corpus  (5  79*)— Retubn— Facts. 

The  return  to  a  writ  of  habeas  corpus,  reciting  facts,  imports  verity  until 
impeached. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  {  70;  Dec. 
Dig.  §  79.*] 

2.  Habeas  Cobfub  (S  90*)— Depobtation— Retubn. 

A  return  to  a  writ  of  habeas  corpus  on  petition  of  a  female  alien  de- 
tained under  an  order  of  deportation,  alleging  that  she  was  arrested  nuder 

-"*or  other  cmm  lee  lame  topic  A  fi  number  Id  Deo.  it  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
f  Behearing  denied  AprU  6.  mO. 
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a  warrant  of  the  Department  of  Commerce  and  Labor  as  a  prostitute  hav- 
ing entered  the  United  States  for  Immoral  purposes ;  that  proceedings  were 
had  according  to  law,  ending  In  a  decree  of  deportation  on  the  ground  that 
she  was  an  alien  prostitute  when  she  entered  the  United  States  and  had 
practiced  prostitution  within  three  years  thereafter ;  and  that  the  Secre- 
tary of  Commerce  and  Labor  had  reviewed  all  the  evidence  and  had  con- 
firmed the  deportation  order — showed  that  she  was  lawfully  In  custody, 
and,  without  evidence  controverting  such  facts,  the  court  erred  in  releasing 
her  from  custody. 

[Ed.  Note.— For  other  cases^  see  Habeas  Corpus,  Cent  Dig.  S  80 ;   Dec. 
Dig.  §90.«] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Habeas  corpus  on  petition  for  the  discharge  of  Mrs.  Fanny  Rudy 
from  the  custody  of  Peter  H.  Strettori,  United  States  Immigrant  In- 
spector. From  a  judgment  discharging  petitioner,  the  inspector  ap- 
peals.    Reversed,  with  instructions. 

Charlton  R.  Beattie,  for  appellant. 
H.  L.  Landf ried,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  is  an  appeal  from  a  judgment  on  habeas 
corpus  discharging  Mrs.  Fanny  Rudy  from  the  custody  of  the  United 
States  immigrant  inspector. 

Mrs.  Rudy,  describing  herself  as  a  citizen  of  the  United  States,  in 
her  petition  addressed  to  the  Circuit  Court,  among  other  things  not 
necessary  to  recite,  alleged  that  she  had  been  a  resident  of  the  United 
States  for  the  past  seven  years,  and  that  she  was  being  illegally  held 
and  detained  in  the  House  of  the  Good  Shepherd  in  the  city  of  New 
Orleans  under  an  alleged  violation  of  Act  Feb.  20,  1907,  c.  1134,  §  3, 
34  Stat.  899  (U.  S.  Comp.  St.  Supp.  1909,  p.  450);  that  at  first  she 
was  given  to  understand  that  she  was  detained  as  a  witness  in  some 
(not  mentioned)  criminal  case;  that  she  had  been  deceived  while  so 
held  into  making  a  statement  on  which  was  predicated  an  order  for 
her  deportation  from  the  United  States  under  the  aforementioned  sec- 
tion 3  of  the  act  of  July  1,  1907,  and  she  charges  the  immigration  of- 
ficer with  deceit  and  misrepresentation,  and  a  violation  of  rule  35  of 
the  Immigration  Bureau  of  Commerce  and  Labor ;  that  she  had  been 
denied  the  opportunity  to  show  cause  why  she  should  not  be  deported ; 
that  she  was  not  represented  by  counsel;  and  that  she  had  been  denied 
the  right  to  inspect  the  evidence,  or  any  part  of  it,  upon  which  the  Sec- 
retary of  Commerce  and  Labor  had  acted  in  ordering  her  arrest  and 
deportation,  and  had  been  denied  the  right  to  give  evidence. 

Her  petition  was  sworn  to  by  her  attorney,  and  thereupon  a  writ 
of  habeas  corpus  was  issued. 

Peter  H.  Stretton,  immigration  inspector,  made  respondent,  filed  an 
answer  to  the  petition,  in  which  he  denied  all  the  allegations  to  the  peti- 
tion not  therein  admitted,  and  states : 

"That  he  Is  the  inspector  In  charge  of  Immigration  at  the  port  of  New  Or- 
leans, and  as  such  a  warrant  for  the  arrest  of  plaintiff  was  Issued  to  him  un- 
der date  of  February  3,  1909*  by  the  Department  of  Gonmierce  and  Ltabor, 

•For  otber  cmm  mo  tame  topic  it  %  mumbbb  in  Doc.  A  Am.  X>i««.  1907  to  dato^  A  Rep'r  IndoxM 
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commanding  him  to  arrest  the  said  E\mny  Rudy,  born  Fanny  Rothenbnrs.  ab 
an  alien  and  a  member  of  one  of  the  excluded  classes,  In  that  she  is  a  prosti- 
tute, and  that  she  was  such  at  the  time  of  her  entry  into  the  United  States, 
and  that  her  entry  into  the  said  United  States  was  for  the  purpose  of  prosti- 
tution and  for  immoral  purposes,  in  violation  of  the  act  of  February  20,  1907, 
she  havlns  landed  at  the  port  of  New  York,  ex  steamer  Velasco,  on  the  6th 
day  of  May,  1908,  and  by  virtue  of  said  warrant  for  arrest  your  respondent 
held  the  said  Fanny  Rudy  in  custody ;  that  your  respondent,  before  arrest- 
ing the  said  Fanny  Rudy,  took  her  testimony,  and  informed  her  that  she  had 
the  right  to  be  represented  by  counsel  and  to  furnish  bond,  all  this  being  done 
in  the  presence  of  D.  Downing,  inspector  and  stenographer,  but  that  she  de- 
clared she  would  not  avail  herself  of  counsel.  Your  respondent  further  states 
that  the  proceedings  were  according  to  law  and  regular,  and  her  testimony 
was  transmitted  to  the  Department  of  Commerce  and  Labor  by  your  re- 
spondent, and  that  the  said  Department  of  Comm^ce  and  Lat>OT  did  on  the 
11th  day  of  February,  1909,  decree  that  the  said  Fanny  Rudy  should  be  held 
for  deportation,  and  deported  to  the  country  from  whence  she  came,  as  being 
an  alien  prostitute  at  the  time  of  her  entry  in  the  United  States,  and  having 
been  found  practicing  prostitution  within  a  period  of  three  years  subsequent 
to  her  entry  into  this  country,  and  accordingly  issued  on  the  11th  day  of  Feb- 
ruary, 1909,  an  order  of  deportation  for  the  deportation  of  the  said  Fanny 
Rudy,  bom  Fftnny  Rotbenburg,  and  that  by  virtue  of  the  said  original  war- 
rant of  arrest,  and  the  said  order  of  deportation,  your  respondent,  Peter  H. 
Stretton,  inspector  as  .aforesaid,  holds  the  said  Fanny  Rudy  In  custody. 

"Further  answering,  your  respondent,  Peter  H.  Stretton,  states  that,  pend- 
ing this  order  of  deportation,  it  became  necessary  to  hold  and  detain  the  said 
Fanny  Rudy  as  a  material  witness  in  the  case  of  United  States  v.  Samuel 
Felix,  alias  Sam  Felix,  in  the  United  States  Circuit  Court  for  the  Eastern 
District  of  Louisiana;  hence  she  was  not  forthwith  transported  as  com- 
manded in  the  said  order  of  deportation." 

Thereafter  the  petitioner  filed  a  supplemental  petition,  in  which  she 
alleged  as  follows : 

"That  under  the  decision  of  the  Department  of  Commerce  and  Labor,  order- 
ing her  deportation  to  Brazil,  she  will  be  subjected  to  extreme  hardship,  if 
such  order  shall  be  executed,  for  these  reasons  to  wit: 

"Petitioner  avers  that  when  she  went  to  Brazil,  some  14  months  ago,  her 
intention  was  only  to  remain  there  temporarily,  and  as  a  matter  of  fact  she 
did  remain  there  only  one  week,  when  she  returned  to  her  home  in  New  York. 
She  alleges,  further,  that  she  is  a  native  of  Austria,  where  her  father  now 
lives,  with  the  remaining  members  of  her  family,  except  a  sister  and  a  broth- 
er, who,  as  the  record  in  this  case  shows,  live  in  New  York.  She  avers  that, 
to  be  deported  to  a  country  like  Brazil,  where  she  has  neither  friend  nor  rela- 
tive, and  no  absolute  visible  means  of  supporting  herself,  would  be  subjecting 
her  to  hardships,  which  the  immigration  statutes  of  this  country  do  not  con- 
template or  permit. 

"Petitioner  alleges  that  the  Department  of  Commerce  and  Labor,  in  order- 
ing her  deportation  to  Brazil,  used  its  broad  discretion  adversely  to  her  at  a 
time  when  petitioner  was  to  have  been  used  as  tlie  government's  main  witness 
In  a  serious  criminal  case,  then  pending  before  this  honorable  court ;  but  she 
alleges  and  now  points  out  to  the  court  that  that  condition  no  longer  exists, 
that  the  criminal  case  referred  to  has  been  terminated,  and  that,  while  the 
exercise  of  the  Department's  discretion  may  have  been  justifiable  under  the 
conditions  previously  existing,  such  an  exercise  of  departmental  discretion 
would  now  be  harsh  and  unwarranted  under  the  law." 

This  was  also  sworn  to  by  attorney. 

A  sworn  answer  was  filed  to  the  supplemental  petition  by  Thomas 
V,  Kirk,  commissioner  of  immigration  of  the  port  of  New  Orleans, 
saying : 

"That  since  filing  the  said  petition,  and  since  filing  the  original  answer 
herein  by  Peter  H.  Stretton,  inspector  in  charge  of  immigration,  be  has  been 
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appointed  and  qnalifled  and  assumed  the  duties  of  commissioner  of  immigra- 
tion at  the  port  of  New  Orleans. 

"And,  further  answering,  respondent  says  that  the  Secretary  of  Commerce 
and  Labor,  under  date  of  February  11,  1909,  Issued  a  warrant  of  deportation 
for  the  alien  Fanny  Rudy  (born  Fanny  Rothenburg),  after  due  consideration 
and  decision  upon  all  the  evidence  offered  and  filed  In  this  case  on  behalf  of 
the  government,  as  well  as  on  behalf  of  said  alien. 

"That  the  said  warrant  of  deportation  is  the  result  of  the  conclusion  of  the 
immigration  officers  of  the  government,  and  especially  the  Secretary  of  CJom- 
merce  and  La'bor,  based  upon  all  the  evidence  adduced,  and  on  the  laws  of 
the  United  States,  especially  Immigration  act  of  February  20,  1907." 

After  these  pleadings,  and  so  far  as  the  record  shows  without  other 
pleadings  or  evidence,  the  cause  came  on  to  be  heard  before  the  court, 
whereupon  the  writ  of  habeas  corpus  was  made  absolute,  and  Mrs. 
Rudy  discharged  from  custody. 

The  immigration  officer  sued  out  this  appeal,  and  thereupon  the  court 
ordered  Mrs.  Rudy  to  give  bond  for  her  appearance  before  this  court 
when  required. 

The  transcript  shows  no  traverse  either  by  pleadings  or  evidence  of 
facts  recited  in  the  returns  of  the.  immigration  officers  to  the  writ  of 
habeas  corpus.  The  retui;n  on  a  writ  of  habeas  corpus  reciting  facts 
imports  verity  until  impeached.  Crowley  v.  Christensen,  137  U.  S. 
86-94:,  11  Sup.  Ct.  13,  34  L.  Ed.  620. 

The  returns  show  a  state  of  facts  under  which  Mrs.  Rudy  was  law- 
fully held  in  custody;  and,  without  evidence  controverting  the  said 
facts,  the  court  erred  in  releasing  her  from  the  custody  of  the  immigra- 
tion officers.  See  Japanese  Immigrant  Case,  189  U.  S.  86,  23  Sup. 
Ct.  611,  47  L.  Ed.  721,  and  Chin  Yow  v.  U.  S.,  208  U.  S.  8,  28  Sup. 
Ct.  201,  52  L.  Ed.  369. 

The  decree  appealed  from  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  enter  judgment  dismissing  the  writ,  and  returning 
Mrs.  Rudy  to  custody  of  immigrant  officers. 


UNITED  STATES  v.  HERMANN  BOKER  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  11,  1910.) 

No.  108  (4,472). 

Customs  Duties  (8  26*)— Classification— Nickkl-Ooated  Wire— "Coated 
WITH  Metal." 

In  Tariff  Act  July  24,  1897,  c.  11,  §  1.  Schedule  C,  par.  137,  30  Stat  161 
(U.  S.  Comp.  St  1901,  p.  1639),  the  provision  for  wire  "coated  with  ♦  •  • 
metal"  Includes  an  article  produced  by  pushing  a  steel  or  Iron  rod  through 
a  nickel  tube  and  then  wire-drawing  the  whole,  thus  bringing  It  down  to 
the  required  diameter,  and  weldlug  the  nickel  to  the  core.  It  makes  no 
difference  whether  the  coating  referred  to  Is  afllxed  by  welding,  dipping, 
electrolysis,  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Dec.  Dig.  {  26.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decision  (168  Fed.  464) 
of  the  Circuit  Court,  Southern  District  of  New  York,  reversing  a  de- 

•For  other  caaei  see  same  topic  A  f  nx;iibkb  In  Dec.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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cision  of  the  Board  of  General  Appraisers  (G.  A.  6,414,  T.  D.  27,544), 
which  affirmed  the  action  of  the  collector  of  the  port  of  New  York  in 
assessing  duty  on  certain  wire.. 

D.  Frank  Lloyd,  Deputy  Asst.  Atty.  Gen.  (Martin  T.  Baldwin,  Sp. 
Atty.,  of  counsel),  for  the  United  States. 
Walden  &  Webster  (Howard  T.  Walden,  of  counsel),  for  importers. 

Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  process  of  manufacture  is  as  fal- 
lows: A  steel  or  iron  rod  or  wire  is  pushed  through  a  nickel  tube, 
and  the  whole  is  then  wire-drawn,  which  brings  it  down  to  the  re- 
quired diameter  and  welds  the  nickel  to  the  iron  or  steel.  The  result 
is  a  core  of  iron  or  steel  wire  with  an  outer  surfacing  of  nickel  per- 
manently affixed  thereto.  The  relevant  paragraph  in  the  tariff  act  of 
1897  (Act  July  24,  1897,  c.  11,  §  1,  Schedule.  C,  par.  137,  30  Stat.  161 
[U.  S.  Comp.  St.  1901,  p.  1639])  is: 

'*137.  Round  iron  or  steel  wire,  not  smaller  than  nnmber  thirteen  wire  gauge^ 
one  and  one-fourth  cents  per  pound;  smaller  than  number  thirteen  and  not 
smaller  than  number  sixteen  wire  gauge,  one  and  one-half  cents  per  pound; 
smaller  than  number  sixteen  wire  gauge,  two  cents  per  pound:  Provided,  that 
all  the  foregoing  valued  at  more  than  four  cents  per  pound  shall  pay  forty  per 
centum  ad  valorem.  Iron  or  steel  or  other  wire  not  specially  provided  for  In 
this  act,  including  such  as  is  commonly  known  as  hat  wire,  or  bonnet  wire, 
crinoline  wire,  corset  wire,  needle  wire,  piano  wire,  clock  wire,  and  watch  wire, 
whether  flat  or  otherwise,  and  corset  clasi)s,  corset  steels  and  dress  steels,  and 
sheet  steel  in  strips,  twenty-five  one-thousandths  of  an  Inch  thick  or  thinner, 
any  of  the  foregoing,  whether  uncovered  or  covert  with  cotton,  silk,  metal,  or 
•  other  material,  valued  at  more  than  four  cents  per  pound,  forty-five  per  cen- 
tum ad  valorem:  Provided,  that  articles  manufactured  from  iron,  steel,  brass, 
or  copper  wire,  shall  pay  the  rate  of  duty  imi)Osed  uiwn  the  wire  used  in  the 
manufacture  of  such  articles,  and  in  addition  thereto  one  and  one-fourth  cents 
per  pound,  except  that  wire  rope  and  wire  strand  shall  pay  the  maximum  rate 
of  duty  which  would  be  imposed  upon  any  wire  used  in  the  manufacture 
thereof,  and  in  addition  thereto  one  cent  per  pound ;  and  on  iron  or  steel  wire 
coated  with  zinc,  tin,  or  any  other  metal,  two-tenths  of  one  cent  per  pound  in 
addition  to  the  rate  imposed  on  the  wire  from  which  it  is  made." 

It  will  be  perceived  that  by  this  paragraph  one  rate  of  duty  is  im- 
posed on  (1)  "iron  or  steel  or  other  wire,  not  specially  provided  for 
*  *  *  whether  uncovered  or  covered  with  *  *  *  metal,"  and  a 
different  rate  of  duty  on  (2)  "iron  or  steel  wire  coated  with  *  *  * 
any  *  *  *  metal."  The  collector  assessed  this  wire  under  the  first 
of  these  categories;  the  importer  contends  it  belongs  under  the  sec- 
ond. The  use  of  the  words  "not  specially  provided  for"  in  connection 
only  with  the  first  of  these  categories  would  seem  to  indicate  that  the 
correct  interpretation  of  the  paragraph  is :  Such  and  such  a  duty  shall 
be  laid  upon  all  iron  or  steel  wire,  which  is  covered  with  cotton,  silk, 
metal,  or  other  material ;  but,  if  such  wire  is  coated  with  zmc,  tin,  or 
any  other  metal,  it  shall  pay  at  a  different  rate. 

It  is  not  controlling,  therefore,  that  the  iron  or  steel  wire  is  found 
to  be  covered  with  metal,  if  such  metal  covering  can  fairly  be  held 
to  be  a  coating.  The  covering  of  many  of  the  varieties  of  wire  which 
are  enumerated  in  the  first  category — hat  wire,  bonnet  wire,  crinoline 
wire,  corset  wire,  piano  wire — is  not  the  sort  that  one  could  properly 
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call  a  coating.  On  the  contrary,  unless  some  peculiar  and  unusual 
meaning  be  given  to  the  words  "coated  with  metal/'  it  is  difficult  to 
conceive  of  any  article  which  more  aptly  illustrates  them  than  the  wire 
now  before,  us,  We  agree  with  Judge  Holt  that  it  makes  no  difference 
by  what  process  the  coating  is  af&ed — ^by  welding,  by  dipping,  by 
electrolytic  action,  or  in  any  other  way.  The  act  refers  only  to  the 
finished  product. 

It  is  further  contended  that  this  is  not  an  iron  or  steel  wire  coated 
with  nickel,  but  is  really  a  nickel  wire  containing  iron  or  steel.  Ex- 
amination of  the  sample  "Illustrative  Exhibit  1,"  where  the  relative 
quantities  and  the  disposition  of  the  two  metals  are  clearly  displayed, 
is  sufficient  to  dispose  of  this  suggestion.  The  other  sample  is  of  so 
small  a  gauge  that  the  end,  which  has  been  pinched  off  rather  than 
cut  off,  does  not  show  the  line  where  the  two  metals  come  together; 
but,  as  the  smaller  is  drawn  down  from  the  larger,  it  may,  in  the  ab- 
sence of  proof  to  the  contrary,  be  assumed  that  the  relative  propor- 
tions are  the  same. 

The  decision  is  affirmed. 


UNITED  STATES  V.  RICH. 

'  (Clrcoit  Oourt  of  Appeals,  Second  Circuit    February  8,  1910.) 

No.  148  (5,243). 

Customs  Duties  (§  44*)-Oi:«assification— Concentrated  Pbuit  Juice— Simil- 
itude. 

Concentrated  fruit  juice  is  dutiable,  under  Tariff  Act  July  24,  1897,  c. 
11,  {  1,  Schedule  H,  par.  299,  30  Stat  174  (U.  S.  Comp.  St  1901,  p.  1055), ' 
as  f mit  juice  by  similitude  under  section  7  of  said  act,  30  Stat  205  (U.  S. 
Comp.  St  1901,  p.  1693),  because  it  resembles  ordinary  fruit  juice  (1)  in  ma- 
terial, from  whidi  it  differs  only  in  having  had  some  of  Its  water  removed 
by  evaporation,  and  (2)  in  use,  being  applied  to  the  same  purposes. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Dec.  Dig.  {  44.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  EHstrict  of  New  York. 

For  decision  below,  see  172  Fed.  293,  reversing  a  decision  by  the 
Board  of  United  States  General  Appraisers,  which  had  affirmed  the 
assessment  of  duty  by  the  collector  of  customs  at  the  port  of  New 
York  on  material  imported  by  E.  C.  Rich. 

The  merchandise  herein  involved  consists  of  certain  fruit  juices. 
The  importer  contends  that  they  are  dutiable  under  paragraph  299  o  *: 
Act  July  24,  1897,  c.  11,  §  1,  Schedule  H,  30  Stat.  174  (U.  S.  Comp. 
St.  1901,  p.  1655),  either  directly  or  by  similitude.  The  collector  clas- 
sified them  as  a  nonenumerated  manufactured  article.  The  paragraph 
reads : 

299.  Cherry  juice  and  prune  Juice,  or  prune  wine,  and  other  fruit  juices  not 
specially  provided  for  in  this  act,  containing  no  alcohol  or  not  more  than  eigh- 
teen per  centum  of  alcohol,  sixty  cents  per  gallon ;  if  containing  more  than 
eighteen  per  centum  of  alcohol  sixty  cents  per  gallon,  and  in  addition  thereto 
two  dollars  and  seven  cents  per  proof  gallon  on  the  alcohol  contained  therein. 

•For  oUier  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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D.  Frank  Lloyd,  Deputy  Asst  Atty.  Gen.  (Charles  Duane  Baker, 
Asst.  Atty.,  of  counsel),  for  the  United  States. 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for  im- 
porter. 

Before  LACOMBE  and  WARD,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  Board  of  General  Appraisers 
state  that  when  the  tariff  act  of  1897  was  passed  the  fruit  juice  which 
was  being  imported  was  the  juice  as  it  was  expressed  from  the  fruit — 
a  thin,  watery  liquid  of  not  much  strength.  In  some  instances  such 
liquid  was  combined  with  alcohol  as  a  preservative.  The  present  ar- 
ticle differs  from  the  old  fruit  juice  solely  by  having  some  of  the  wa- 
ter removed  by  evaporation — sl  prpcess  which,  of  course,  increases  the 
strength  of  the  residuum.  Nothing  else  is  done  to  it.  It  has  not  even 
received  any  alcoholic  admixture.  We  should  be  inclined  to  hold  that, 
although  more  concentrated  than  the  fruit  juice  of  1897,  it  has  not 
ceased  to  be  fruit  juice.  But  it  is  not  necessary  so  to  hold.  Cer- 
tainly it  is  similar  to  the  fruit  juice  of  1897  in  material,  being  nothing 
but  tfie  expressed  juice  of  fruit,  and  in  use,  being  applied  to  the  same 
purposes,  viz.,  flavoring  confectionery,  jellies,  creams,  etc. 

Smith  v.  Rheinstrom  ^Circuit  Court  of  Appeals,  6th  Cir.)  65  Fed. 
984,  13  C-  C.  A.  261,  mamly  relied  upon  by  the  government,  does  not 
apply,  because  the  concentrated  cherry  juice  in  that  case  had  been  for- 
tified with  so  much  alcohol  as  to  warrant  its  classification  as  an  "al- 
coholic compound"  under  a  separate  paragraph  of  the  act  of  1890, 
then  under  discussion.  Being  there  specifically  enumerated,  it  could 
not  be  classified  under  the  similitude  clause  which  covers  only  non- 
enumerated  articles. 

Decision  affirmed. 


POITBVENT  &  FAVRB  LUMBBR  CO.  v.  HONBT  ISLAND  LAND  ft  TIM- 
BER 00.  t 

(Qrcult  Court  of  Appeals,  Fifth  Circuit    March  1,  1910.) 

No.  1,923. 

1.  QinsTiNO  TnxE  (§  12*)^Right  of  Action— Title  and  Possession. 

A  bill  to  quiet  title,  alleging  ownership  and  possession  In  complainant, 
cannot  be  maintained,  where  the  proof  shows  possession  In  defendant 
under  a  claimed  title  when  the  suit  was  commenced. 

[Ed.  Note.— For  other  cases,  see  Quieting  Tltle^  Cent  Dig.  (  8;  Dec.  Dig. 
112.* 

Necessity  of  possession  In  suits  to  quiet  title,  see  note  to  Jackson  t. 
Simmons,  39  O.  C.  A.  522.] 

2.  Taxation  (§804*)— Tax  Titlid— Validation— Louisiana  CoNarriTUTiON; 

Const  La.  1898^  art.  233,  providing  that  suits  to  annul  tax  titles  on  sales 
theretofore  made  shall  be  brought  within  three  years  from  the  adoption 
of  the  Constitution,  which  as  construed  by  the  Supreme  Court  of  the  state 
operates  merely  as  a  bar  by  limitation,  is  not  available  to  sustain  a  suit 
based  on  such  a  tax  title,  where  within  the  three  years  the  land  was  Ju- 

•For  oth«r  cum  im  same  topic  A  f  mumbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  ladexea 
t  Rehearing  denied  AprU  5,  1910. 
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didally  seqnefltered  in  a  snccession,  and  remained  in  the  cnstody  of  the 
court  until  just  prior  to  the  commencement  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  S  1590 ;  Dec.  Dig. 
I  804.*1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Distnct  of  Louisiana. 

Suit  in  equity  by  the  Poitevent  &  Favre  Lumber  Company  against 
the  Honey  Island  Land  &  Timber  Company.  Decree  for  defendant, 
and  complainant  appeals.    Affirmed. 

B.  M.  Miller,  for  appellant. 

E.  Howard  McCaleb,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  Under  the  repleading  in  the  Circuit  Court,  the 
suit  before  us  is  one  by  Poitevent  &  Favre  Lumber  Company,  alleging 
itself  to  be  the  owner  and  in  possession  of  a  certain  tract  of  land  in 
St.  Tammany  parish,  La.,  to  remove  clouds  from  title. 

The  answer  denies  both  ownership  and  possession.  The  proof 
shows  only  constructive  possession  by  any  party  up  to  July  23,  1900, 
when  the  land  was  judicially  sequestered  in  the  succession  of  E.  B. 
Benton,  a  former  owner,  and  taken  into  the  possession  of  the  Twenty- 
Sixth  judicial  district  court  for  the  parish  of  St.  Tammany,  where  it 
remained  until  March  16,  1904,  when  by  order  of  the  civil  district 
court  for  the  parish  of  Orleans,  Charles  J.  Hillard,  who  purchased  for 
the  account  and  benefit  of  the  Honey  Island  Land  &  Timber  Company 
at  a  judicial  sale  under  executory  process  issued  by  that  court,  was 
put  in  possession  by  the  sheriff  of  St.  Tammany  parish. 

Without  showing  any  divestiture  of  the  Honey  Island  Land  &  Tim- 
ber Company,  this  suit  was  brought  July  21,  1904,  so  that  at  the  be- 
ginning of  this  suit  it  appears  that  possession  under  claimed  title  was 
in  the  Honey  Island  Land  &  Timber  Company.  The  tax  title  under 
which  complainant  claims  was  recorded  June  14,  189^,  and  appears 
to  have  been  voidable,  under  the  then  existing  laws  of  the  state  of 
Louisiana  in  relation  to  tax  sales,  for  defective  assessments. 

Article  233  of  the  Constitution  of  Louisiana  of  1898,  under  which 
complainant  claims  a  validation  of  his  tax  title,  provides  for  a  suit  to 
annul  as  to  tax  sales  theretofore  made  within  three  years  from  the 
adoption  of  the  Constitution.  A3  the  property  was  judicially  seouest- 
ered  in  the  year  1900,  and  remained  in  the  possession  of  the  St.  Tam- 
many court  until  about  the  time  this  suit  was  brought,  and  as  the  said 
article  233  is  held  by  the  Supreme  Court  of  Louisiana  to  be  merely  a 
bar  by  limitation  (see  Ashley  v.  Bradford,  109  La.  641,  33  South.  634), 
it  would  seem  that  said  article  233  cannot  avail  complainant  in  this  suit. 

The  judge  of  the  Circuit  Court  filed  no  reasons  for  his  decree  dis- 
missing the  complainant's  bill;   but,  for  the  above  and  other  reasons 
argued  at  bar,  we  think  his  decision  was  correct,  and  should  be  af- 
firmed.    And  it  is  so  ordered. 
.  ■    I  ■  ■  p         ■■-.■■  .ill  p 
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8TRETT0N  et  al.  y.  SHAHEBN^ 

SAME  y.  SHADDY. 

(drcnlt  Oourt  of  Appeals,  Fifth  Circuit    March  1,  1910> 

Noa  1,915,  1,916. 

Habeas  Cobfus  (8  75*) — IUtubn— Requisites  and  Sxtfficienct. 

Returns  to  writs  of  habeas  corpus  obtained  on  behalf  of  immigrants 
upon  petitions  alleging  their  illegal  detention  by  an  Inspector,  which  al- 
lege no  facts,  but  merely  as  a  conclusion  of  law  that  the  respondent  had 
the  right  to  detain  the  petitioners,  held  Insufficient 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Dec.  Dig.  {  75.*] 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Proceedings  by  Sadie  Shaheen  and  Kelly  J.  Shaddy  against  Peter 
H.  Stretton  and  John  Clark  for  writs  of  habeas  corpus.  From  orders 
granting  the  writs,  respondents  appeal.    Affirmed. 

Charlton  R.  Beattie  and  W.  J.  Waguespack,  for  appellant 
Chas.  I.  Denechaud,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  In  neither  of  these  appeals  was  there  any  bond 
given.  If  intended  to  be  taken  by  the  United  States,  or  at  the  direc- 
tion of  any  department  of  the  government,  as  provided  for  in  Rev. 
St.  §  1001  (U.  S.  Comp.  St.  1901,  p.  713),  it  is  not  shown  by  the  record. 

The  return  in  each  case  of  Peter  H.  Stretton,  "captain  and  inspector 
in  charge  of  immigration  office  at  the  port  of  New  Orleans,"  and  John 
Clark,  captain  of  the  steamer  Chickahominy,  sets  forth  only  conclu- 
sions of  law,  and  there  was  no  necessity  to  traverse.  In  the  said  re- 
turns Stretton  claims  that  by  virtue  of  the  authority  vested  in  him  as 
"inspector  in  charge  at  the  port  of  New  Orleans,"  he  "was  fully  au- 
thorized to  appoint,  constitute,  and  qualify  the  special  board  of  inquiry 
alleged  in  the  plaintiff's  petition,"  referring  to  Act  Cong.  Feb.  20, 
1907,  c.  1134,  §  24,  34  Stat.  906  (U.  S.  Comp.  St.  Supp.  1909,  p.  461). 

The  returns  further  allege  that  the  respondent  had  the  right  to  de- 
tain Abdala  Shaddy  and  Georges  Shaheen  "for  examination  by  the 
special  board  of  inquiry  whenever  that  board  should  be  legally  con- 
stituted," but  alleged  no  facts.  The  Circuit  Court  examined  the  mat- 
ter, and  found  in  favor  of  the  petitioner,  and  against  the  sufficiency  of ^ 
the  said  returns. 

As  we  agree  with  the  Circuit  Court  in  its  findings,  the  judgment  of 
the  Circuit  Court  in  each  of  the  above-entitled  cases  is  affirmed. 
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UNITED  STATES  v.  ASHCROFT  MFG.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  8,  1910.) 

No.  144  (2,041). 

Customs  Duties  (§  25*)— <:Jlassification— Prismatic  Glass. 

In  Tariff  Act  July  24,  1887,  c.  11,  §  1,  Schedule  B,  par.  110,  80  Stat.  158 
(U.  S.  Comp.  St.  1901,  p.  1635),  the  provision  for  strips  of  glass  ground  or 
polished  to  "prismatic  form"  is  not  limited  to  strips  so  ground  that  a  side 
in  itself  forms  a  prism,  but  includes  also  strips  that  fulfill  the  functions  of 
a  prism,  as  where  there  are  ground  in  one  side  fine  parallel  longitudinal 
incisions  forming  prisms. 

[Ed.  Note.-7-For  other  cases,  see  Customs  Duties,  Dea  Dig.  {  25.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 

For  decision  below,  see  172  Fed.  449,  which  affirmed  a  decision  bv 
the  Board  of  General  Appraisers,  which  had  reversed  the  assessment 
of  duty  by  the  collector  of  customs  at  the  port  of  Bridgeport. 

The  merchandise  in  question  consists  of  articles  of  glass  which  are  desig- 
nated  in  the  record  as  "prismatic  gauge  glasses."  They  are  about  5%  inches 
long,  1^  inches  wide,  and  five-eighths  of  an  inch  thick.  The  edges  are  ground, 
and  one  side  is  plain  and  polished.  The  reverse  side  is  also  polished,  and  con- 
tains fine  parallel  longitudinal  incisions  for  prisms.  These  articles  are  used  as 
parts  of  water  gauges  on  steam  boilers.  The  side  having  the  incision  is  placed 
against  a  dark  background,  and  as  water  rises  in  the  spaces  formed  by  the  in- 
cisions it  shows  black,  and  its  level  is  clearly  indicated.  The  refraction  of  the 
light  by  the  prisms  is  different  when  the  spaces  are  filled  with  air  and  when 
they  are  filled  with  water. 

The  collector  assessed  the  articles  under  paragraph  100  of  the  tariff  act  of 
1897  (Act  July  24,  1897,  c.  11,  §  1,  Schedule  B,  30  Stat  157  [U.  S.  Comp.  St. 
1901,  p.  1633]),  which  reads  as  follows: 

"100.  Glass  bottles,  decanters,  or  other  vessels,  or  articles  of  glass,  cut,  en- 
graved, painted,  colored,  stained,  silvered,  gilded,  etched,  frosted,  printed  in 
any  manner  or  otherwise  ornamented,  decorated,'  or  ground  (except  such  grind- 
ings  as  is  necessary  for  fitting  stoppers),  and  any  articles  of  which  such  glass 
is  the  component  material  of  chief  value,  and  porcelain,  opal  and  other  blown 
glassware;  all  the  foregoing,  filled  or  unfiled,  and  whether  their  contents  be 
dutiable  or  free,  sixty  per  centum  ad  valorem." 

The  Board  of  General  Appraisers  overruled  the  collector,  and  assessed  the 
articles  under  paragraph  110  of  said  act,  which  reads  as  follows: 

"110.  Strips  of  glass,  not  more  than  three  inches  wide,  ground  or  polished  on 
one  or  both  sides  to  a  cylindrical  or  prismatic  form,  and  glass  slides  for  magic 
lanterns,  forty-five  per  centum  ad  valorem." 

The  Circuit  Court  affirmed  the  action  of  the  Board  of  €reneral  Appraisers, 
and  the  government  has  appealed  to  this  court. 

D.  Frank  Lloyd,  Deputy  Asst.  Atty.  Gen.  Qohn  A.  Kemp,  Asst. 
•Atty.,  of  counsel),  for  the  United  States. 

McLaughlin,  Russell,  Coe  &  Sprague  (Frederick  C.  McLaughlin, 
of  counsel,  and  Edward  P.  Sharretts,  on  the  brief),  for  the  importers. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

NOYES,  Circuit  Judge  (after  stating  the  facts  as  above).  The  ar- 
ticle in  question  is  a  "strip"  of  glass.  It  is  "a  narrow  piece  compara- 
tively long."     Standard  Dictionary.     While  not  so  ground  that  any 
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sides  in  themselves  form  a  prism,  yet  one  side  is  so  ground  that  pris- 
matic forms  are  produced  upon  it.  The  strip  of  glass,  though  not 
a  prism,  fulfills  the  functions  of  one.  That  is  its  essential  feature. 
As,  then,  this  article  is  a  strip  of  glass  ground  so  as  to  constitute  a 
prism  and  possesses  optical  properties,  we  think  that  it  is  more  spe- 
cifically described  in  paragraph  110,  which  is  among  the  paragraphs 
relating  to  glass  articles  possessing  such  properties,  than  it  is  in  par- 
agraph 100,  which  would  include  it  only  because  it  is  ground  glass. 
The  decision  of  the  Circuit  Court  is  affirmed. 


MALDONADO  h  CX).  V.  UNITED  STATES. 

HENSEL,  BRUCKMANN  &  LORBACHER  v.  SAME. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  8,  1910.) 

N08.  121.  125  (4,448,  4,679). 

CufirroMs  Duties  (§  26*)— Classification— Steel  Forms  and  Shaped— Hobsk* 

9H0E  Calks— Ball  Beabinos. 
The  provision  for  "steel  in  all  forms  and  shapes,"  In  Tariff  Act  July  24, 

1897,  c.  11.  §  1,  Schedule  C.  par.  135,  30  Stat.  161  (U.  S.  Comp.  St  1901,  p. 

1638),  does  not  Include  completed  articles,  such  as  horseshoe  calks  and  ball 

bearings,  to  which  nothing  needs  to  be  done  to  fit  them  for  immediate  use. 
[Ed.  Note. — ^For  other  cases,  see  Customs  Duties.  Dec.  Dig.  f  26.* 
For  other  definitions,  see  Words  and  Phrases.  voL  7,  p.  6656.] 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

For  decision  below,  see  172  Fed.  170,  in  which  the  Circuit  Court 
affirmed  decisions  by  the  Board  of  United  States  General  Appraisers, 
which  had  affirmed  the  assessment  of  duty  by  the  collector  of  customs 
at  the  port  of  New  York. 

The  importations  in  dispute  had  been  classified  as  manufactures  of 
metal  under  Tariff  Act  July  24,  1897,  c.  11,  §  1,  par.  193,  30  Stat.  167 
(U.  S.  Comp.  St.  1901,  p.  1645),  against  the  importers'  contention 
for  classification  under  the  provision  in  paragraph  135,  30  Stat.  161 
(U.  S.  Comp.  St.  1901,  p.  1638),  for  steel  in  aR  forms  and  shapes. 

Brooks  &  Brooks  (Frederick  W.  Brooks,  of  counsel),  for  importers. 

D.  Frank  Lloyd,  Deputy  Asst.  Atty.  Gen.  (William  K.  Payne,  Asst. 
Atty.,  of  counsel),  for  the  United  States. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges  (Maldo- 
nado  Case),  and  LACOMBE  and  WARD,  Circuit  Judges,  and  HAND, 
District  Judge  (Hensel  Case). 

PER  CURIAM.  In  these  two  cases,  arising  under  the  tariff  act  of 
1897,  the  articles  imported  are,  respectively,  steel  calks,  for  insertion 
in  horseshoes,  and  ball  bearings,  consisting  of  raceways  and  balls, 
for  use  in  automobiles.  Nothing  needs  to  be  done  to  either  to  fit  it 
for  immediate  use.  The  calk  is  merely  screwed  into  the  threaded  hole 
provided  in  the  shoe ;   the  ball  bearing  is  merely  assembled  with  the 
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Other  parts  to  make  up  an  automobile.  We  are  satisfied  that  both  arc 
covered  by  our  recent  decision  in  Morris  &  Co.  v.  U.  S.,  174  Fed.  656 
(Dec.  7,  1909),  and  not  to  be  included  within  the  provisions  of  par- 
agraph 135." 

The  decisions  in  both  cases  are  affirmed* 


JOHNS-PRATT  CO.  v.  SACHS  CO.  et  al 

(Circuit  Court,  D.  Connecticut.    March  4^  1910.) 

Nob.  1.305,  1306. 

1.  Monopolies  (§  21*> — Infringement— Suit  in  Equity— Defenses. 

That  a  holder  of  a  patent  is  a  party  to  an  unlawful  conspiracy,  which 
tends  to  restrain  trade  and  oppress  the  defendants  in  their  business,  does 
not  afford  a  defense  to  a  suit  for  infringement  of  the  patent 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  {  21.*] 

2.  Equity  (§  264*)— Pleading— Motion  to  Strike  Out  Part  of  Pleading. 

In  a  suit  in  equity  for  infringement  of  a  patent,  a  paragraph  of  the  anr 
swer  alleging  that  complainant  is  a  party  to  an  unlawful  conspiracy,  which 
fends  to  oppress  defendants  in  their  business,  will  be  stricken  out  oh  mo- 
tion. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §{  536-540;  Dec.  Dig. 
§  2(H.*] 

In  Equity.  Action  by  the  Johns-Pratt  Company  against  the  Sachs 
Company  and  another.  Heard  on  motion  to  strike  out  a  parag:raph  of 
the  answer.    Granted. 

See,  also,  168  Fed.  311. 

The  following  is  one  of  the  paragraphs  of  the  answer: 

"(15)  And  these  defendants,  further  answering  on  information  and  belief, 
say:  TlTat  since  November  14,  1905,  and  in  or  about  the  year  1907,  the  com- 
plainant, said  the  Johns- Pratt  Company,  wrongfully  and  illegally  combined, 
conspired,  and  confederated  against  these  defendants,  and  each  of  them  for 
the  purjwse  of  wrongfully  harassing  and  oppressing  them  in  their  lawful 
trade  and  business,  diminishing  the  profits  thereof,  and  destroying  the  same, 
with  the  General  Electric  Company,  a  corporation  of  New  York,  doing  busi- 
ness at  Schenectady,  New  York,  the  Westinghouse  Electric  &  Manufacturing 
Company,  a  corporation  of  Pennsylvania,  doing  business  at  Pittsburg,  Penn- 
sylvania, the  Bryant  Electric  Company,  a  corporation  of  Connecticut,  doing 
business  at  BrIdgei>ort,  Connecticut,  and  the  D.  &  W.  Fuse  Company,  a  cor- 
poration of  Rhode  Island,  doing  business  at  Providence,  Rhode  Island.  That 
said  complainant  company,  together  with  said  named  confederating  compa- 
nies, are  all  engaged  in  the  manufacture  and  sale  of  protective  devices  simi- 
lar in  their  general  kind  to  the  manufacture  of  defendants,  and  that  said 
companies  control  a  large  proportion,  to  wit,  about  seventy-five  per  cent,  of 
all  the  goods  of  that  class  sold  in  the  United  States.  That  pursuant  to  such 
wrongful  conspiracy  and  confederation  said  named  confederating  companlea 
entered  into  an  agreement  with  each  other  by  which,  among  other  things.  It 
was  agreed  in  substance  that  the  entire  business  of  the  said  parties  should  be 
allotted  to  them  severally,  each  to  have  its  certain  percentage  of  the  whole, 
whether  in  any  given  period  it  actually  sold  more  or  less  than  sudi  percent- 
age ;  that  uniform  prices  should  be  obligatory  upon  all  of  said  parties ;  that 
any  and  all  letters  patent  pertaining  to  the  said  fuse  or  protective  device 
business  of  said  parties  should  be  amalgamated  in  the  joint  interest,  and  li- 
censes thereunder  from  each  of  said  parties  to  the  others  be  interchanged  at 
nominal  figures;    that  a  commissioner  should  be,  and  was,  designated,  who 
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should  Bave  and  receive  reports  as  to  prices,  business  done,  etc;,  and  have 
power  to  control  said  business  and  to  settle  disputes,  if  any,  between  the  par- 
ties ;  that  a  fund  should  be  established  by  payment  thereinto  by  each  of  said 
parties  severally  of  sums  agreed  upon;  that  alleged  infringers  of  said  pat- 
■  euts,  or  any  of  them,  might  be  sued ;  that  the  expenses  of  such  litigation 
should  be  borne  by  such  common  fund;  that  the  recoveries  from  such  litiga- 
tion, if  any,  should  be  divided  among  said  parties  severally  pro  rata  to  the 
contribution  severally  to  said  common  fund ;  that  the  title  to  said  letters  pat- 
ent should  remain  as  it  was  In  said  parties  severally,  but  that  the  entire  con- 
trol-of  litigation  under  said  patents,  as  to  the  instigation  of  the  same,  settle- 
ment, etc.,  should  be  and  was  vested  in  a  committee  made  up  of  representa- 
tives of  said  parties,  or  some  of  them ;  that  the  question  as  to  whether  such 
suits  should  or  should  not  te  brought  was  relinquished  by  said  parties  sev- 
erally and  vested  In  said  committee.  That  pursuant  to  said  wrongful  con- 
spiracy and  confederation  said  named  companies  wrongfully  agreed  and  con- 
spired together  and  fixed  prices,  not  only  on  fuses  and  fuse  appliances  alleged 
to  embody  such  letters  patent,  or  any  of  them,  but  on  such  devices  as  did  not 
embody  the  inventions  of  any  existing  patent.  Tliat  pursuant  to  said  unlaw- 
ful conspiracy  and  confederation  it  has  been  the  purpose  of  said  named  par- 
ties, avowed  to  the  trade  and  customers  of  these  defendants,  to  put  these  de- 
fendants out  of  business  by  the  establishment  and  maintenance  of  ruinous 
prices,  by  the  instigation  and  maintenance  through  various  counsel  of  a  mul- 
tiplicity of  suits  simultaneously  against  said  defendants  or  the  customers  of 
said  defendant  corporation,  and  by  threats  and  intimidation.  That  pursuant 
to  said  unlawful  conspiracy  and  confederation  said  named  companies,  acting 
jointly  as  herein  set  forth,  have  maintained  and  brought  some  thirteen  suits 
against  said  defendant  corporation  or  its  customers.  That  pursuant  to  said 
conspiracy  and  unlawful  confederation  said  named  companies,  acting  jointly, 
have  for  the  time  being  ruinously  lowered  prices  on  the  goods  involved,  for  the 
purpose  of  and  with  the  intent  of  depriving  defendants  of  their  trade  and 
business  and  wrongfully  destroying  the  same,  said  prices  to  be  thereafter  by 
said  parties  raised  to  normal  or  higher  level.  That  pursuant  to  said  conspir- 
acy threats  have  been  made  against  the  customers  of  said  defendant  corpo- 
ration, and  false  reports  as  to  said  defendant  corporation  and  Its  business 
have  -been  spread.  That  the  bringing  and  prosecution  of  said  suits,  Including 
this  suit,  is  the  result  of  and  for  the  purpose  of  carrying  out  said  unlawful 
conspiracy  and  the  unlawful  agreements  thereunder.  That  said  unlawful 
conspiracy  and  confederation,  and  the  acts  thereunder,  has  caused  and  Is 
causing  these  defendants,  and  each  of  them,  great  and  irreparable  damage 
and  Injury.  That  the  object  of  said  unlawful  conspiracy  and  confederation 
is  the  wrongful  crippling  of  said  defendants  In  their  said  business  and  its  ul- 
timate destruction,  the  unlawful  restraint  of  trade  In  the  devices  and  appli- 
ances referred  to,  and  the  wrongful  and  illegal  monopolizing  in  said  named 
companies  of  all,  or  substantially  all,  of  the  said  business  in  the  United  States. 
Wherefore  said  bill  of  complaint  is  without  equity  and  should  be  dismissed.** 

Wetmore  &  Jenner  and  Oscar  W.  Jeffery,  for  complainant. 
Bartlett,  Brownell  &  Mitchell  and  Henry  B.  Brownell,  for  defend- 
ants. 

PLATT,  District  Judge.  The  paragraph  of  the  answer  above  set 
forth  is  the  cause  of  this  contention.  It  has  been  excepted  to  as  im- 
pertinent, and  a  motion  to  strike  it  out  has  also  been  entered,  charg- 
ing that  it  is  impertinent,  immaterial,  and  irrelevant.  The  question  of 
law  which  stares  us  in  the  face  is  this:  Does  an  allegation  that  the 
complainant  is  a  party  to  an  unlawful  conspiracy,  which  tends  to  re- 
strain trade  and  oppress  the  defendant  in  its  business,  afford  any  de- 
fense to  a  suit  for  the  infringement  of  letters  patent,  the  title  to  which 
is  vested  in  the  complainant  ? 

This  question  has  been  answered  in  the  negative  by  the  courts  with 
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such  unanimity  and  decisiveness  that  it  would  be  wasted  energy  for 
me  to  do  more  than  cite  National  Folding  Box  &  Paper  Co.  v.  Robert- 
son (C.  C.)  99  Fed.  985,  in  which  my  very  dear  friend,  the  late  Judge 
Townsend,  examined  the  matter  with  care.  I  trust  that  no  one  will 
deem  it  indelicate  on  my  part  to  avail  myself  of  his  efforts.  At  the 
hearing  last  fall  no  attempt  was  made  by  counsel  for  the  defendants  to 
analyze  and  explain  the  weakness  of  the  decisions;  hut  it  was  con- 
tended that,  if  the  paragraph  should  be  stricken  out,  the  rights  of  -the 
defendants  on  final  hearing  would  be  curtailed. 

I  am  not  of  that  opinion.  To  leave  the  paragraph  in,  because  it 
sets  up  an  alleged  substantive  defense,  which  has  been,  time  and 
again,  decided  by  the  courts  to  be  a  futile  defense,  would  be,  to  my 
mind,  an  idle  thing  and  a  travestjr.  If  it  shall  so  happen  that  upon 
final  hearing  the  issues  shall  be  decided  against  the  defendants,  it  seems 
to  me  to  be  obvious  that  the  action  of  the  court  with  regard  to  the  ob- 
jectionable paragraph,  if  wrong,  could  be  remedied  on  appeal. 

The  motion  to  strike  out  is  granted. 

This  ruling  applies,  mutatis  mutandis,  to  the  similar  motion  in  No. 
1,306. 


In  re  EAGLE  STEAM  LAUNDRY  00.  OF  QUEENS  COUNTY.  ; 
(District  Court,  B.  D.  New  York.    February  4»  1910.) 

BjlNkbuptct  (§  184<!) — Secured  Creditors— Validity  of  Mortgage. 

Chapter  688  of  the  I^aws  of  New  York  of  1892,  as  amended  by  chapter 
354  of  the  Laws  of  1901  (now  section  6,  c.  59,  Oonsol.  Laws  [Laws  1909, 
c.  61]),  provides  that  a  stock  corporation  may  borrow  money  and  mort- 
gage Its  property  on  the  consent  of  not  less  than  two-thirds  of  the  capi- 
tal stock  in  writing,  and  that  a  certificate  of  consent  shall  be  filed  and 
recorded  In  the  office  of  the  clerk  or  register  of  the  county  wherein  the 
corporation  has  its  principal  place  of  business.  The  owner  of  a  laundry 
business  transferred  his  business  to  a  corporation  organized  by  him,  sub- 
ject to  a  chattel  mortgage  held  by  his  wife.  Thereafter  the  mortgage  was 
renewed,  but  no  consent  of  two-thirds  of  the  stockholders  was  obtained* 
and  the  new  mortgage  was  given  within  four  months  prior  to  bankruptcy. 
Eeldy  that  the  mortgagee  must  be  left  as  a  general  creditor  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  1&4.*] 

Proceeding  in  the  matter  of  the  Eagle  Steam  Laundry  Company  of 
Queens  County,  a  bankrupt.  A  mortgagee  determined  to  have  no 
rights  save  as  a  general  creditor. 

Wyckoff,  Clarke  &  Frost,  for  claimant 
Robert  McC.  Robinson,  for  trustee. 

CHATFIELD,  District  Judge.  One  Thomas  Meany  organized  a 
laundry  corporation,  now  in  bankruptcy,  and  transferred  his  own  busi- 
ness to  that  corporation,  subject  to  a  chattel  mortgage  of  $1,500  held 
by  his  wife.  The  original  validity  of  this  chattel  mortgage  is  not  dis- 
puted. At  the  time  of  the  transfer  Mrs.  Meany  took  $1,000  in  stock 
for  an  additional  claim  held  by  her,  and  apparently  agreed  to  renew 
her  mortgage  when  the  time  of  expiration  came  around.    The  or- 
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ganization  of  the  corporation  and  these  transfers  took  place  in  Oc- 
tober, 1907,  and  in  January,  1908,  a  new  mortgage  was  drawn  up  to 
take  the  place  of  the  then  expiring  $1,500  mortgage.  This  new  mort- 
gage was  properly  executed  and  recorded;  but  no  consent  of  two- 
thirds  of  the  stockholders  was  obtained,  as  required  by  the  statutes 
of  New  York,  being  chapter  688,  p,  1824,  of  the  Laws  of  1892,  as 
amended  by  chapter  354,  p.  961,  of  the  Laws  of  1901  (now  section  6, 
c.  59,  Consol.  Laws  [Laws  1909,  c.  61]),  by  which  a  stock  corporation 
is  given  power  to  borrow  money  and  mortgage  its  property,  upon  the 
consent  of  not  less  than  two-thirds  of  the  capital  stock  in  writing,  or 
by  vote  at  a  special  meeting  called  for  that  purpose,  upon  a  similar  no- 
tice to  that  required  for  the  annual  meeting,  unless  the  mortgage  in 
question  be  a  purchase-money  mortgage. 

The  petition  in  bankruptcy  was  filed  upon  the  23d  day  of  May,  1908, 
which  was  within  four  months  after  the  execution  of  the  last  chattel 
mortgage ;  but  the  satisfaction  of  one  chattel  mortgage  and  an  exten- 
sion of  time  to  collect  would  seem  to  be  sufficient  consideration  to 
make  a  mortgage  valid,  if  all  requirements  are  observed.  It  would 
also  seem  that  a  trustee  in  bankruptcy  can,  for  the  benefit  of  creditors, 
under  the  New  York  state  statutes,  contest  the  validity  of  a  chattel 
mortgage. 

The  12  months  within  which  Mrs.  Meany  can  file  a  claim  as  a  gen- 
eral creditor,  if  her  security  is  not  held  valid,  has  elapsed;  but  her 
claim  has  been  presented  in  such  a  way  that  it  would  need  but  an 
amendment  to  protect  her  in  that  regard.  In  re  Strobel  (D.  C.)  155 
Fed.  692.  If  the  corporation  attempted  to  question  the  giving  of  the 
mortgage,  it  might  be  estopped,  under  the  doctrine  of  Hamilton  Trust 
Co.  v.  Clemes,  17  App.  Div.  152,  45  N.  Y.  Supp.  141,  affirmed  1G3  N.  Y. 
423,  57  N.  E.  614,  unless  it  returned  the  property;  but  creditors  are 
not  subject  to  such  equitable  estoppel.  It  is  also  impossible  to  find, 
as  a  determination  of  fact,  that  Mrs.  Meany,  some  three  or  four  months 
before  the  expiration  of  her  mortgage,  intended  to  be  a  party  to  the 
sale  of  the  chattels  to  the  new  corporation,  and  then  and  there  agreed 
to  take  later  a  corporate  mortgage  as  a  purchase-money  mortgage  to 
herself.  On  the  contrary,  it  is  plain  that  she  allowed  the  chattels  to 
be  transferred  subject  to  her  title,  with  the  idea  that  she  could  be  se- 
cured in  the  future. 

If  all  the  creditors  were  stockholders  who  had  knowledge  of  the 
making  of  the  chattel  mortgage  in  question,  but  who  had  not  signified 
their  consent,  the  doctrine  of  estoppel  might  apply  as  to  them ;  but 
in  the  absence  of  a  certificate  or  consent  in  writing,  to  accompany  the 
mortgage  when  filed,  making  it  presumptively  valid,  it  would  not  seem 
that  creditors  can  have  lost  their  rights  by  the  filing  of  a  mortgage, 
which  ultimately  proves  not  to  have  been  properly  executed,  and  where 
no  ground  of  estoppel  can  be  shown. 

Mrs.  Meany  must  be  left  as  a  general  creditor  of  the  estate  for  the 
amount  of  her  debt,  and  an  amended  claim  therefor  may  be  filed. 
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WESTLAKB  v.  MAKRIN  et  al 

(Circuit  Court,  B.  D.  Pennsylyania.    February  15,  1910.) 

No.  231. 

Bquitt  (§  412*) — ^Reference  to  Ma€tei&— Bxahination  of  Pabties  Pbo  Iif- 
TEBEssE  Suo— Remand. 

Where,  in  a  suit  involving  title  to  real  property,  an  order  was  made  for 
the  examination  of  certain  claimants  of  an  interest  therein  pro  Interesse 
suo,  and  they  filed  do  answer  to  the  petition,  order,  and  aflldavlts,  and 
offered  no  proof  in  their  own  behalf,  and  it  appeared  that  they  did  not 
fully  understand  what  was  required  of  them,  the  master's  finding,  on  the 
evidence  introduced,  that  the  claimants  had  no  title  to  the  property,  and 
that  it  belonged  to  complainant  as  administrator,  would  be  set  aside,  and 
the  record  referred  back  to  the  master  for  further  proceedings. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  §{  924-926;  Dec. 
Dig.  §  412.*] 

Suit  by  Walter  Westlake,  as  administrator  of  Caroline  Barry,  against 
Frank  C.  Marrin  and  others.  On  the  master's  report,  following  an 
examination  pro  interesse  suo.  Ca$e  remanded/  to  master  for  further 
proceedings. 

William  P.  Maloney,  for  complainant. 

John  McConaghy  and  Hampton  L.  Carson,  for  respondents. 

HOLLAND,  District  Judge.  This  is  a  petition,  filed  by  the  com- 
plainant in  the  original  suit  above  mentioned,  upon  which  this  court 
made  an  order  for  the  examination  of  certain  parties  pro  interesse  suo, 
and  appointed  Henry  M.  Tracy  master  for  the  purpose  of  conducting 
this  examination.  Certain  parties,  to  wit,  Eugene  C.  Bonniwell,  Ben- 
jamin T.  Welsh,  Franklin  Lyle,  James  R.  Shoch,  Edward  P.  Doyle, 
and  Thomas  Killough,  claimed  an  interest  in  property  which  had  been 
conveyed  to  Walter  Westlake,  the  above-mentioned  complainant,  by 
Marrin  and  wife,  under  a  decree  of  this  court  some  time  ago,  and  sub- 
sequently to  acquiring  title  Westlake  attempted  to  sell  this  property  so 
claimed  in  Philadelphia  at  public  sale,  when  these  parties  asserted  their 
claim  under  an  alleged  contract  of  sale  which  they  had  placed  of  record 
in  this  city. 

The  parties  appeared  before  the  master,  but  did  not  present  any  evi- 
dence of  their  title,  nor  did  they  controvert  any  of  the  allegations  set 
forth  in  the  original  bill  above  mentioned,  filed  in  this  court,  upon 
which  the  decree  was  made  directing  Marrin  to  convey  the  property  to 
the  complainant.  The  master,  upon  the  evidence  submitted  by  com- 
plainant, came  to  two  very  important  conclusions  in  connection  with 
this  proceeding.  The  first  is  that  this  court  had  jurisdiction  to  make 
this  order  for  an  examination  pro  interesse  suo ;  and,  second,  he  found 
that  the  claimants  to  this  property  had  no  title  whatever,  but  tfiat  it 
belonged  to  the  complainant,  as  administrator  of  Caroline  Barry,  de- 
ceased. 

I  regard  the  statement  of  these  two  important  findings  as  sufficient 
for  such  disposition  of  the  case  as  the  record  as  it  now  stands  seems 

*For  other  cases  see  same  topic  A  {  number  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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to  warrant.  At  the  argument  it  appeared  that  the  parties  claiming  an 
interest  in  this  real  estate  did  not  fully  understand  what  was  required 
of  them.  At  any  rate,  as  stated  by  the  master  in  his  report,  they  "made 
and  filed  no  answer  thereto  [that  is,  the  petition,  order,  and  affidavits 
in  this  proceeding]  and  offered  no  proof  on  their  own  behalf."  So 
that,  while  the  findings  of  fact  in  the  master's  report  may  be  justified 
from  the  evidence  submitted  to  him,  although  upon  this  I  express  no 
opinion,  yet  it  is  clear  that  these  parties  have  not  had  a  hearing  as  to 
their  title  to  this  property,  and,  if  this  proceeding  can  be  maintained 
in  its  present  form,  it  is  proper  that  they  should  be  given  a  fair  chance 
to  present  their  proofs  in  support  of  their  claim. 

As  this  whole  matter  must  go  back  to  the  master  for  the  purpose  of 
taking,  further  testimony,  in  order  that  all  the  material  facts  may  ap- 
pear, and  the  claimants  be  given  a  chance  to  defend  their  title  to  the 
property  in  dispute,  it  is  proper,  we  think,  at  the  same  time  to  have  the 
master  report  on  the  matters  of  law  which  are  properly  raised  on  the 
record.  The  report  and  whole  record  are  referred  back  to  the  master 
for  the  purpose  of  passing  upon  the  following  questions : 

1.  As  this  proceeding  is  brought  in  the  name  of  Walter  Westlake, 
as  administrator  of  the  goods,  chattels,  and  credits  of  Caroline  Barry, 
deceased,  can  it  be  maintained  in  the  United  States  courts  sitting  in 
Pennsylvania,  he  being  an  administrator  deriving,  his  authority  as  such 
from  the  courts  of  another  state? 

2.  And,  even  if  this  proceeding  could  be  amended,  substituting 
Westlake  as  the  record  owner  of  this  property,  instead  of  Westlake, 
as  administrator,  etc.,  could  he  then,  as  owner,  try  the  title  to  this  real 
estate  in  this  proceeding? 

3.  Can  an  examination  pro  interesse  suo  be  had  by  any  one,  except 
a  claimant  for  property,  real  or  personal,  in  the  hands  of  the  court  in 
sequestration  proceedings,  or  by  reason  of  the  appointment  of  a  re- 
ceiver, or  by  some  other  means  ? 

4.  If  this  proceeding  be  restricted  to  a  claim  for  property  in  the 
hands  of  the  court,  can  the  property  in  question  be  regarded  as  within 
the  control  of  the  court  to  an  extent  to  enable  it  to  settle  the  claim  of 
title  of  parties  in  such  a  proceeding? 

5.  In  case  this  proceeding  is  properly  instituted,  and  can  be  main- 
tained under  the  circumstances,  are  the  claimants  entitled  to  a  decree 
in  their  favor  upon  the  proofs  they  may  see  fit  to  oflfer,  and,  if  en- 
titled to  a  decree,  the  form  thereof  ? 


SOVEREIGN  BANK  OF  CANADA  v.  STANLEY. 

(Circuit  Court,  S.  D.  New  York.    February  21,  1910.) 

1.  Pleading  (§  192*)— Defenses— Abgumentative  Denials. 

In  an  action  for  the  value  of  certain  ostrich  feathers  alleged  to  have 
been  received  by  defendant's  testator  In  a  fiduciary  capacity,  defendant  al< 
leged  for  her  first  defense  that  her  testator  was  a  member  of  a  firm  which 
received  the  feathers  under  agreement  that  plaintiff  would  make  advances 
on  them ;  second,  that  the  firm  should  sell  the  feathers,  deposit  the  pro- 
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ceeds  to  Its  account  in  the  bank,  and  pay  out  the  advances  to  plaintiff ; 
and,  third,  that  the  feathers  were  not  received  by  the  firm  or  testator  in 
a  fiduciary  capacity.  The  fourth  defense  alleged  the  same  transaction, 
but  that  the  advances  were  a  firm  obligation,  and  that  plaintiff  had  not  ex- 
hausted  its  remedies  against  the  surviving  members.  The  fifth  defense 
repeated  the  agreement,  and  alleged  that  defendants  testator  died  in- 
solvent, and  that  plalntiff*s  daim  was  subordinate  to  the  claims  of  the 
Individual  creditors.  Held,  that  such  defenses  were  demurrable,  as  argu- 
mentative denials. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |  416 ;  Dec  Dig. 
1 192.*] 

2.  Pleadinq  (I  392*)— Variance. 

Where  plaintiff  sought  to  recover  the  value  of  certain  ostrich  feathers, 
alleged  to  have  been  deposited  with  defendant's  testator  in  a  fiduciary 
capacity,  proof  that  the  transaction  was  with  a  firm  of  which  testator 
was  a  member  would  constitute  a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  S8  1315,  1316 ;  Dec. 
Dig.  i  382.*] 

3.  Pleading  (§  11*)— Defenses— Ibbelevant  Subplusaoe. 

Wliere  plaintiff  sought  to  recover  the  value  of  certain  goods  alleged  to 
have  been  deposited  with  defendant's  testator  in  a  fiduciary  capacity,  al- 
l^ations  in  separate  defenses  that  the  transaction  was  with  a  firm  of 
which  testator  was  a  member,  that  plaintiff  had  not  exhausted  its  remedies 
against  the  firm,  and  the  insolvency  of  the  estate  constituted  a  pleading  of 
evidence,  and  were  irrelevant  surplusage. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent.  Dig.  S  81;  Dea  Dig. 
1 11.*] 

4.  Pleading  (§  114*)— Tea  verse. 

In  general,  all  evidence  is  admissible  under  a  traverse  which  contra- 
dicts the  truth  of  the  allegations  denied,  and  should  not  be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Otot  Dig.  |  238;  Dec  Dig. 
8  114.*] 

Action  by  the  Sovereign  Bank  of  Canada  against  Martha  F.  M, 
Stanley,  as  executrix,  etc.  On  demurrer  to  certain  alleged  defenses. 
Sustained. 

The  complaint  is  to  recover  for  the  value  of  certain  ostrich  feathers,  which 
the  defendant's  testator  received  as  the  plaintiff's  property  and  in  a  fiduciary 
capacity.  Having  received  it,  he  sold  it,  and  in  exchange  received  as  the 
property  of,  and  in  a  fiduciary  capacity  for,  the  plaintiff,  certain  negotiable 
instruments,  which  he  then  transferred  to  certain  banlu  to  which  he  was  in> 
debted,  and  so  converted  them  to  his  own  use.  The  answer  contains  denials 
and  six  defenses.    Of  these,  the  plaintiff  demurs  to  the  first,  fourth,  and  fifth. 

The  first  defense  alleges,  first,  that  the  defendant's  testator  was  the  mem- 
ber  of  a  firm  which  received  the  ostrich  feathers  under  agreement  that  the 
plaintiff  would  make  advances  upon  them ;  second,  that  the  firm  should  sell 
the  feathers,  deposit  the  proceeds  in  its  accounts  in  banks,  and  pay  out  the 
advances  to  the  plaintiff  from  these  accounts;  third,  that  the  feathers  were 
not  received  by  the  firm,  or  the  defendant's  testator,  in  a  fiduciary  capacity. 
The  fourth  defense  alleges  the  same  transaction  as  is  stated  in  the  first,  but 
also  that  the  advances  were  a  firm  obligation,  and  that  plaintiff  has  not  ex- 
hausted its  remedies  against  the  surviving  members.  The  fifth  defense  re- 
peats the  agreement,  and  alleges  that  the  defendant's  testator  died  insolvent, 
and  that  the  plaintiff's  claim  is  subordinate  to  the  claims  of  individual  cred- 
itors. 

Rounds,  Hatch,  Dillingham  &  Debevoise,  for  plaintiff. 
Kellogg  &  Rose,  for  defendant. 
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HAND,  District  Judge  (after  stating  the  facts  as  above).  The  de- 
murrer is  well  taken,  for  all  the  defenses  are  argumentative  denials. 
The  plaintiff,  to  succeed,  must  prove  an  individual  transaction  between 
itself  and  the  defendant's  testator.  If  it  proves  to  be  a  firm  transac- 
tion, it  will  be  a  fatal  variance,  without  amendment.  The  only  thing 
necessary  for  the  defendant  to  show  will  be  that  the  transactions  upon 
which  it  relies  were  not  with  the  defendant's  testator,  but  with  a  firm 
f  which  he  was  a  member.  That  shown,  his  complaint  will  have  been 
answered.  To  plead  that  the  agreement  was  with  the  firm  is  to  plead 
evidence  which  will  meet  the  allegation  that  it  was  with  him.  This 
being  true,  all  the  allegations  as  to  the  character  of  the  transactions 
with  the  firm,  the  failure  of  the  plaintiff  to  exhaust  its  remedies  against 
the  firm,  and  the  insolvency  of  the  estate  of  the  defendant's  testator, 
are  irrelevant  surplusage.  The  two  last  would  perhaps  be  valid  de- 
fenses, if  the  defendant's  testator  was  sued  for  what  the  complaint 
alleged  to  have  been  a  firm  debt,  but  not  when  it  relies  upon  an  in- 
dividual transaction. 

The  defendant's  citations  are  not  apposite.  In  Linton  v.  Unexcelled 
Fireworks  Co.,  124  N.  Y.  533,  27  N.  E.  406,  the  defense  was  that  the 
plaintiff  had  given  ground  for  discharge.  That  evidence  did  not  meet 
the  issue  of  the  existence  of  the  employment  or  its  termination.  It 
should  therefore  have  been  pleaded.  In  Duryee  v.  Lester,  75  N.  Y. 
442,  the  matter  of  defense  did  not  tend  to  disprove  the  fact  of  the  em- 
ployment or  the  rendition  of  the  services,  which  was  all  the  complaint 
alleged.  Wilbur  v.  Collins,  4  App.  Div.  417,  38  N.  Y.  Supp.  848,  seems 
to  be  the  contrary,  and  I  must  concede  that  the  reasoning  of  the  case 
is  not  apparent  to  me.  McKyring  v.  Bull,  16  N.  Y.  297,  69  Am.  Dec. 
696,  decides  that  payment  must  he  pleaded,  which  was  the  law  in  in- 
debitatus assumpsit,  even  before  the  Hilary  Rules,  as  I- recall. 

In  general  terms  it  may  be  laid  down  that  all  evidence  is  admissible 
under  a  traverse  which  contradicts  the  truth  of  the  allegations  denied, 
and  it  must  not  be  pleaded.  The  defendant  does  not  raise  any  ques- 
tion of  the  validity  of  the  complaint,  and  therefore  the  demurrers  must 
be  sustained. 

The  plaintiff  may  take  judgment  sustaining  the  demurrers,  with  a 
respondeat  ouster  within  10  days  after  entry. 


OLD  DOMINION  COPPER  MINING  &  SMELTING  OO.  T,  LB3WISOHN  et  aL 

(Circuit  Court,  S.  D.  New  York.    December  30,  1909.) 

1.  BQumr  (5  271*) — Bnx— Amendment. 

Complainant  In  equity,  after  the  pleadings  have  been  closed  and  the 
evidence  has  been  taken  and  Is  ready  for  printing,  is  not  entiUed  to  leave 
to  file  a  substituted  bill  of  complaint,  except  to  make  the  pleadings  cor- 
respond to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  §§  558-560:  Dec 
Dig.  §  271.'>]  * 

•For  other  cases  see  same  topic  ft  S  mcxmbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2b  Equitt  (I  290*) — CoMPL A  iNT>— Amendment. 

Where  leave  is  asked  to  file  a  substituted  bill  of  complaint,  the  court 
can  only  permit  or  reject  it,  and  cannot  be  expected  to  revise  it,  and  per- 
mit it  to  be  filed  if  drawn  in  a  different  form. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent.  Dig.  S  549;  Dec.  Dig.  | 
290.*1 

3.  Equity  (§  290*)— Bell—Amendment, 

Where,  after  the  pleadings  are  closed  and  the  evidence  taken,  com- 
plainant deems  it  necessary  to  file  an  amendment  to  the  bill,  he  should 
present  specific  amendments  to  the  paragraphs  of  the  original  bill,  sup- 
porting his  application  by  afi9davits,  according  to  equity  rule  29,  and  not 
make  an  application  to  file  a  substituted  bill,  which  the  court,  would  not 
grant  unless  satisfied  that  complainant  is  entitled  to  make  all  the  chan- 
ges which  would  be  made  by  the  substituted  bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  S  549;  Dec.  Dig.  | 
290.*1 

Action  by  the  Old  Dominion  Copper  Mining  &  Smelting  Company 
against  Frrderick  Lewisohn  and  others.  On  motion  for  leave  to  file 
a  substituted  bill  of  complaint.     Denied. 

Edward  P.  McClennen,  for  the  motion, 
Eugene  Treadwell,  opposed. 

NOYES,  Circuit  Judge.  It  appears  that  the  pleadings  in  this  case 
were  long  since  closed,  and  that  the  evidence  has  been  taken  and  is 
ready  for  printing.  In  this  situation  it  is  not  obvious  why  the  com- 
plainant, in  seeking  an  amendment,  should  not  strictly  follow  equity 
rule  29.  The  complainant,  however,  without  any  supporting  affidavits 
and  without  specific  amendments,  asks  leave  to  file  a  substituted  bill 
of  complaint.  Aside  from  matters  of  form,  it  is  clear  that  such  leave 
at  this  late  day  should  only  be  granted  for  the  purpose  of  making  the 
pleadings  correspond  to  the  evidence.  But,  without  affidavits  or  prop- 
.er  references  presenting  the  relevant  evidence,  it  is  quite  impossible 
for  the  court  to  determine  whether  the  changes  in  the  original  bill 
made  by  the  substituted  bill  are  necessary,  and  only  such  as  are  nec- 
essary, to  make  the  allegations  conform  to  the  proofs. 

Of  course  the  objection  just  noted  might  be  met  by  now  receiving 
references  to  the  testimony.  But  that  would  not  be  sufficient  to  enable 
the  court  to  really  dispose  of  the  questions  presented  upon  the  mo- 
tion. The  complainant  desires  to  file  a  substituted  bill.  The  court 
can  only  permit  it  to  be  filed  or  reject  it.  The  court  cannot  be  ex- 
pected to  revise  it,  and  permit  it  to  be  filed  if  drawn  in  a  different 
form.  Consequently,  as  I  am  not  satisfied  that  the  complainant 
should  be  permitted  to  make  all  the  changes  which  would  be  made  by 
the  substituted  bill,  I  have  no  other  course  than  to  refuse  the  com- 
plainant leave  to  file  it.  Had  the  complainant  presented  specific  amend- 
ments to  the  paragraphs  of  its  original  bill,  I  should  have  taken  a 
different  course,  and  should  have  passed  upon  each  of  the  proposed 
changes. 

The  motion  is  denied,  without  prejudice  to  the  right  of  the  com- 
plainant to  ask  leave  to  amend  the  paragraphs  of  the  original  complaint 
in  accordance  with  the  rules  of  courts  of  equity. 

•For  other  casei  see  same  topic  A  fi  numbbb  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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MAZIEKA  V.  NORTH  &  JUDD  MFG.  CO. 

(Circuit  Court,  E.  D.  New  York.    February  8,  1910.) 

ItEMOVAL  OP  Causes  (§  112*) — DiSMissAii  of  Cause— Pboceedings  fob  Dis- 
missal. 

Where  defendant,  by  obtaining  aja  order  to  show  cause  on  a  motion  to 
dismiss  for  insufficiency  of  service  of  process,  permits  the  record  on  re- 
moval of  the  cause  to  be  completed  by  Including  a  stipulation  that  the 
service  made  should  have  the  same  effect  as  If  made  on  an  officer  of  the 
defendant  company  within  the  state,  provided  that  this  should  not  be 
construed  so  as  to  prejudice  defendant's  rights  in  the  United  States  Cir- 
cuit Court  if  the  action  should  be  removed  to  that  court,  and  he  contends 
that  on  removal  plaintiff  is  limited  to  reliance  on  the  actual  service,  but 
argues  that,  even  if  service  were  on  an  officer,  dismissal  could  be  de- 
manded, the  court  will  require  defendant  to  elect  which  interpretation  it 
will  assert  it  intended. 

[Ed.  Note.— For  other  cases,  see  Removal  of  Causes,  Dec.  Dig.  |  112.*] 

Action  by  Joseph  Mazieka  against  the  North  &  Judd  Manufacturing 
Company.  On  motion  by  defendant  to  dismiss.  Motion  set  for  hear- 
ing. 

O'Neill,  McDowell  &  Kennedy,  for  plaintiff. 
George  H.  Mitchell,  for  defendant. 

CHATFIELD,  District  Judge.  The  defendant  has  moved  to  dis- 
miss by  obtaining  an  order  to  show  cause,  which  called  upon  the  plain- 
tiff to  furnish  proof,  by  way  of  affidavits,  as  to  the  facts  relating  to  the 
allegations  that  the  defendant  did  no  business  in  the  state  of  New 
York,  and  had  no  officers  here  engaged  in  business  and  capable  of 
being  served  with  process.  The  plaintiff  has  submitted  affidavitSs  and 
a  stipulation  in  the  following  language : 

''It  is  stipulated  on  behalf  of  defendant  that  the  service  of  the  summons 
and  complaint  herein  on  John  C.  Moore,  managing  agent,  on  the  9th  day  of 
September,  1909,  shall  have  the  same  force  and  effect  as  if  served  upon  an 
officer  of  the  company  within  the  state.  Nothing  herein,  however,  shall  be 
construed  so  as  to  prejudice  in  any  way  the  rights  of  the  defendant  in  the 
United  States  Circuit  Court,  should  this  action  be  removed  to  that  court." 

One  motion  to  set  aside  service  in  the  state  court  had  been  granted, 
and  the  second  service  was  no  better.  If  the  present  motion  rested 
upon  the  removal  record  alone,  this  stipulation  would  appear  to  have 
been  unavailable,  as  it  had  never  been  filed,  and  this  court  would  have 
had  no  knowledge  thereof.  The  order  to  show  cause  has  given  the 
plaintiff  the  right  to  complete  the  record  by  including  the  stipulation. 
But  under  the  defendant's  interpretation  the  plaintiff  is  still  Hmited 
to  reliance  upon  the  actual  service,  which  has  apparently  been  held  in- 
sufficient in  the  state  court.  On  the  other  hand,  if  the  stipulation  be 
held  to  mean  that  no  waiver  or  consent  shall  be  claimed  which  would 
interfere  with  the  defendant's  rights  in  the  United  States  court,  even 
if  the  summons  had  been  served  upon  an  officer,  then  this  court  would 
have  to  pass  upon  the  question  of  whether  such  service  would  be  held 
sufficient  after  removal.    As  the '  defendant  has  by  its  own  act  al- 
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lowed  this  ambiguous  stipulation  to  be  submitted  to  the  court,  and  yet 
has  argued  that,  even  if  the  service  had  been  upon  an  officer,  a  dis- 
missal could  be  demanded,  the  court  is  unwilling,  to  decide  what  the 
defendant  intended  thereby.  The  defendant  must  elect  which  position 
It  will  take,  or,  rather,  which  meaning  of  the  stipulation  it  will  assert 
it  intended. 

To  hold  that  the  service  was  the  same  as  if  upon  an  officer  would 
be  to  the  prejudice  of  the  defendant,  if  it  could  have  demanded  a  dis- 
missal in  the  United  States  court  upon  the  service  actuallv  made,  and 
it  would  then  be  necessary  to  determine  whether  the  case  ought  to  be 
remanded  to  prevent  injustice  to  the  plaintiff,  inasmuch  as  the  stipula- 
tion conferring  jurisdiction  upon  the  state  court  was  signed,  and  an 
entire  failure  of  consideration  for  the  $20  paid  would  result  if  it  be 
treated  as  futile.  If  the  defendant  elects  to  treat  the  stipulation  as 
equivalent  to  service  upon  an  officer,  but  to  be  without  prejudice  (that 
is,  not  to  be  considered  as  a  voluntary  appearance  or  waiver)  to  any 
rights  it  may  urge,  even  upon  such  service,  then  this  court  will  be 
in  a  position  to  decide  the  question  of  federal  jurisdiction  upon  the 
merits. 

The  motion  may  be  brought  on  February  18th,  at  3 :30  p.  m.,  when 
either  party  may  make  such  motion  as  they  are  advised. 


MORRISDALB  COAL  CO.  v.  PENNSYLVANIA  R.  CX). 

(Circuit  Court,  E.  D.  Pennsylvania.    February  5,  1910.) 

No.  102* 

Cabbiers  (8  36*)  —  Discrimination  ~  Distribxttion  of  Cars— Past  Acts— Ac- 
tions FOR  Damages— Interstate  Commerce  Commis8Ion--Coubt»--Juri8- 
DicrriON. 

Where  an  alleged  unlawful  discrimination  in  the  distribution  of  coal 
cars  in  violation  of  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  i  S. 
24  Stat.  380  [U.  S.  Comp.  St.  1901,  p.  31551)  had  been  practiced  by  defend- 
ant railroad  company,  resulting  in  injury  to  plaintiff,  for  which  It  was  en- 
titled to  damages,  such  discrimination  having  been  applicable  to  a  class 
of  shippers  and  not  to  complainant  alone,  the  Interstate  Commerce  Com- 
mission had  exclusive  original  jurisdiction  to  afford  cbmplalnant  relief.  It 
not  being  entitled  to  sue  in  the  first  Instance  In  an  action  for  alleged  dam- 
ages sustained  thereby,  authorized  by  section  9,  and  this,  though  the  acts 
constituting  the  alleged  discrimination  had  ceased  prior  to  the  commence- 
ment of  the  suit 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  |  95;  Dec.  Dig.  | 
86.* 

Duties  and  liabilities  of  carriers  as  to  furnishing  facilities  for  transpor- 
tation, see  note  to  Harp  v.  Choctaw,  O.  &  G.  R.  Co.,  61  a  C.  A.  414.] 

Action  by  tiie  Morrisdale  Coal  Company  against  the  Pennsylvania 
Railroad  Company  to  recover  damages  for  alleged  discrimination  in 
the  distribution  of  coal  cars  in  violation  of  the  interstate  commerce  act. 
On  motion  to  dismiss  for  want  of  jurisdiction.    Granted. 

Chester  N.  Farr,  Jr.,  and  Wm.  A.  Glasgow,  Jr.,  for  plaintiflP. 
Francis  I.  Gowen  and  John  G.  Johnson,  for  defendant. 
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J.  B.  McPHERSON,  District  Judge.  This  suit  was  brought  to  re- 
cover damages  from  the  Pennsylvania  Railroad  Company  for  a  prac- 
tice that  is  alleged  to  be  in  violation  of  the  act  to  regulate  commerce. 
Act  Feb.  4, 1887,  c.  104, 24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3154]. 
The  plaintiflE's  coal  mine  is  in  the  Clearfield  region  of  this  state,  and  the 
defendant  carries  much  of  the  product  in  commerce  between  the  states. 
The  practice  complained  of  was  a  method  of  distributing  coal  cars 
among  the  mines  of  the  region  at  times  when  the  supply  of  cars  fell 
short.  The  plaintiff  averred  that  an  undue  preference  was  given 
thereby  to  other  miners  and  shippers  in  the  same  region,  while  it  was 
obliged  to  bear  an  unreasonable  burden.  This  being  forbidden  by 
section  3,  the  plaintiff  sued  to  enforce  the  liability  referred  to  in  sec- 
tion 8,  and  claims  the  right  to  recover,  in  spite  of  the  conceded  fact 
that  no  complaint  was  made  in  the  first  instance  to  the  Interstate  Com- 
merce Commission.  The  suit  is  said  to  be  brought  under  the  permis- 
sion given  by  section  9,  a  trial  was  had  before  a  jury,  and  a  special 
verdict  was  rendered  in  favor  of  the  plaintiff.  The  right  to  judgment, 
however,  was  still  undetermined  when  the  present  motion  was  made; 
and  this  right  was  believed  at  the  trial  to  depend  upon  the  decision 
of  certain  questions  that  are  referred  to  in^the  verdict  Among  these, 
it  was  a  vital  question  whether  the  method  that  was  followed  by  the 
railroad  company  during  the  years  1902-1905  for  distributing  its 
available  supply  of  cars  during  periods  of  shortage  imposed  unreason- 
able disadvantage  upon  the  plaintiff,  or  gave  unreasonable  preference 
to  its  competitors  in  the  Clearfield  region.  Briefly,  the  method  was 
this:  The  railroad  company  determined  the  capacity  of  the  various 
mines  in  the  region  by  a  computation  that  is  not  complained  of,  and 
thus  arrived  at  the  proportion  of  cars  to  which  the  plaintiff  and  other 
miners  would  be  entitled  when  cars  were  too  few  to  meet  the  demand 
completely.  This  proportion  was  applied  to  the  deficient  car  supply 
in  the  following  manner:  Each  day  the  total  number  of  cars  avail- 
able for  the  whole  region  was  ascertained  by  the  railroa^d  company, 
and  a  distribution  sheet  was  then  made  up,  allotting  to  the  plaintiff 
and  the  other  miners  the  cars  to  which  the  defendant's  method  of 
distribution  showed  them  to  be  entitled.  The  total  available  cars 
consisted  of  four  classes :  Those  that  belonged  to  private  individuals 
or  corporations;  those  that  were  to  be  filled  with  coal  that  the  rail- 
road company  had  bought  for  its  own  use  as  fuel ;  those  that  belonged 
to  foreign  railroad  companies,  and  were  also  to  be  filled  with  coal 
that  these  companies  had  bought  for  their  own  use  as  fuel;  and  sys* 
tem,  or  company,  cars — ^meaning  such  cars  as  did  not  belong  to  either  • 
of  the  first  Uiree  classes  but  were  available  generally  for  the  carriage 
of  coal.  If  the  railroad  company  had  distributed  the  total  number  oi 
these  four  classes  ratably  among  the  mines  according  to  capacity,  the 
plaintiff  would  not  be  now  complaining.  But  a  different  method  was 
pursued.  From  the  total  number  of  available  cars  the-  defendant  de- 
ducted the  aggregate  of  the  first  three  classes — assigning  the  private 
cars  to  the  individuals  or  corporations  who  owned  them  or  were  en- 
titled to  use  them,  and  assigning  its  own  fuel  cars  and  the  fuel  car* 
of  foreign  railroads  to  the  mines  from  which  the  supply  was  to  come— 
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and  distributed  the  fourth  class  alone  in  proportion  to  capacity.  The 
result  was  that  the  owners  or  users  of  private  cars  received  these  cars, 
and  also  their  ratable  proportion  of  the  fourth  class;  and  the  miners 
who  had  contracted  to  fill  the  fuel  cars,  either  of  the  defendant  or 
of  foreign  railroad  companies,  received  these  cars,  and  also  their  rat- 
able proportion  of  the  fourth  class;  while  the  plaintiff  received  only 
its  ratable  proportion  of  the  fourth  class,  and  was  thus  confined  to  a 
supply  that  was  necessarily  smaller  than  if  its  proportion  had  been 
allotted  out  of  the  total  of  the  four  classes.  Averring  injury  by  this 
method  of  distribution,  and  asserting  that  the  total  number  of  the 
four  classes  without  any  deduction  should  have  been  divided  among 
the  mines  of  the  region  in  proportion  to  their  ascertained  capacity, 
the  plaintiff  sought  to  recover  damages  in  this  action  for  unlawful 
discrimination. 

It  will  at  once  be  observed  that  the  suit  requires  a  court  and  jury 
to  decide  whether  the  defendant's  method  of  distribution  offended 
against  the  act.  The  questions  are  (1)  whether  this  method  gave  a 
preference  to  any  particular  person,  company,  firm,  or  corporation,  or 
subjected  the  plaintiff  to  any  prejudice  or  disadvantage;  and  (2)  if 
such  preference  or  disadvarttage  existed,  whether  it  was  undue  or  un- 
reasonable. These  are  questions  of  fact,  and  manifestly  cannot  be 
decided  merely  by  considering  what  methods  may  have  been  held  to 
be  lawful,  when  adopted  and  applied  by  other  railroads  under  other 
circumstances.  There  is  no  "rule  of  law"  that  requires  the  aggregate 
of  available  cars  always  and  everywhere  to  be  divided  ratably  in 
times  of  shortage.  Even  if  it  be  conceded  that,  whenever  a  dispute 
upon  the  subject  has  been  presented  to  a  court  or  to  the  Commission, 
this  method  of  distribution  has  usually  been  decided  to  be  the  fairest, 
it  does  not  follow  necessarily  that  the  method  is  to  be  applied  in  the 
next  dispute  that  arises.  It  is  perhaps  more  nearly  correct  to  speak 
of  the  "rule"  as  similar  to  a  working  hypothesis.  It  may  do  to  start 
with,  if — or  since — it  represents  a  fairly  general  opinion  concerning 
what  is  just  and  equitable ;  but  the  circumstances  of  a  given  case  may 
require  the  rule  to  be  modified,  and  would  certainly  require  it  to  be 
modified,  if,  instead  of  avoiding,  it  would  cause,  an  undue  preference 
or  disadvantage.  What  is  undue  or  unreasonable  is  ordinarily  ^  pure 
question  of  fact ;  and,  where  such  a  question  is  presented,  it  is  neces- 
sary to  be  cautious  in  applying  a  rule  that  may  have  been  properly 
used  to  decide  a  similar  question,  but  under  different  circumstances. 
And,  since  the  question  is  of  fact,  there  will  always  be  the  danger 
that  different  courts  and  juries  may  reach  different  conclusions,  even 
when  the  evidence  and  the  facts  are  essentially  the  same.  Different 
minds  occupy  different  points  of  view,  and  may  therefore  see  the 
same  question  from  opposite  angles  with  varying  results.  Moreover, 
as  a  question  of  fact  can  only  be  resolved  by  evidence,  it  may  easily 
happen  that  the  quantity  or  quality  of  evidence  may  differ  in  one  trial 
from  another,  so  that  recovery  by  one  plaintiff  and  failure  by  another 
may  both  be  just — one  having  evidence  enough,  while  the  other  has 
too  little,  to  support  a  verdict. 

These  remarks  may  perhaps  serve  as  a  preface  to  the  examination 
of  two  or  three  recent  decisions  of  the  Supreme  Court,  which  deal 
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with  some  of  the  difficulties  that  beset  the  effort  to  apply  section  3  by 
the  piecemeal  procedure  of  unconnected  trials  before  a  court  and  jury. 
Facing  these  difficulties,  and  influenced  no  doubt  by  other  considera- 
tions as  well,  the  court  has,  I  think,  announced  important  conclusions 
upon  the  construction  of  the  act;  and  it  is  therefore  necessary  to  ex- 
amine carefully  the  decisions  referred  to,  and  to  note  the  course  of 
reasoning  by  which  they  have  been  reached.  The  first  is  Texas  & 
Pacific  Railway  Company  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426, 
27  Sup.  C't.  350,  51  L.  Ed.  553.  This  has  to  do  with  an  unreasonable 
rate,  but  much  that  is  said  by  the  court  is  also  applicable  to  a  dispute 
like  this,  where  the  injury  is  charged  to  an  unreasonable  practice.  The 
oil  company  was  compelled  to  pay  a  rate  which  it  believed  to  be  more 
than  was  reasonable,  and  the  suit  was  brought  to  recover  the  excess. 
The  action  was  at  common  law  in  a  court  of  the  state,  and  the  rail- 
way defended,  inter  alia,  by  averring,  and  afterwards  proving,  that 
the  shipment'  was  interstate,  and  that  the  rate  complained  of  had 
been  established  and  posted  as  required  by  the  act  to  regulate  com- 
merce. Nevertheless,  the  Texas  Court  of  Civil  Appeals  decided  that, 
as  the  rate  had  been  found  by 'the  trial  court  to  be  unreasonable, 
the  oil  company  had  a  right  to  recover  under  the  principles  of  the 
common  law,  although  the  rate  had  been  established  by  the  carrier 
under  the  federal  statute.  In  other  words,  the  state  court  entertained 
a  suit,  the  purpose  of  which  was  to  pronounce  a  rate  unreasonable, 
in  spite  of  the  fact  that  the  rate  had  been  established  and  posted  under 
the  provisions  of  the  act,  and  in  spite,  also,  of  the  fact  that  the  rea- 
sonableness of  the  rate  had  not  been  passed  upon  by  the  Commis- 
sion. A  question  was  thus  presented  which  the  Supreme  Court  states 
in  the  following  language  (page  436  of  204  U.  S.,  page  353  of  27  Sup. 
Ct.  [51  L.Ed.  563]): 

The  fundamental  question  Is  "the  scope  and  effect  of  the  act  to  regulate 
commerce  upon  the  right  of  a  shipper  to  maintain  an  action  at  law  against 
a  common  carrier  to  recover  damages  because  of  the  exaction  of  an  alleged 
unreasonable  rate,  although  the  rate  collated  and  complained  of  was  the  rate 
stated  in  the  schedule  filed  with  the  Interstate  Commerce  Commission  and 
published  according  to  the  requirements  of  the  act  to  regulate  commerce,  and 
which  It  was  the  duty  of  the  carrier,  under  the  law,  to  enforce  as  against 
shippers.*' 

The  court  conceded  that  a  shipper  might  recover  damages  at  com- 
mon law  if  the  carrier  charged  an  unreasonable  rate,  and  that  such 
damages  might  properly  be  measured  by  the  excess  above  a  proper 
rate.  And  it  is  further  conceded  that  the  oil  company  was  clearly  suing 
upon  a  right  that  was  valid  at  common  law,  and  that  the  act  to  regu- 
late commerce  had  not  expressly  taken  the  right  away.  But  it  was 
held  that  the  right  was  nevertheless  taken  away  impliedly,  although 
the  court  agreed  that  repeals  by  implication  are  not  favored,  and  that 
a  statute  should  not  be  construed  to  take  away  a  common-law  right 
unless  such  a  result  is  imperatively  required.  This  ruling  in  favor  of 
the  implied  repeal  is  supported  by  showing  that  the  act  provides  com- 
plete machinery  for  the  protection  of  shippers,  and  has  substituted  its 
own  remedies  for  the  remedies  of  the  common  law.  To  sustain  this 
position,  the  court  summarizes  the  statute  as  follows: 
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"The  act  made  It  the  duty  of  carriers  subject  to  Its  provisions  to  charge 
only  just  and  reasonable  rates.  To  that  end  the  duty  was  imposed  of  estab- 
lishing and  publishing  schedules  of  such  rates.  It  forbade  all  unjust  prefer- 
ences and  discriminations,  made  it  unlawful  to  depart  from  the  rates  In  the 
established  schedules  until  the  same  were  changed  as  authorized  by  the  act, 
and  such  departure  was  made  an  offense  punishable  by  fine  or  Imprisonment 
or  both,  and  the  prohibitions  of  the  act  and  the  punishments  which  it  imposed 
were  directed  not  only  against  carriers,  but  against  shippers,  or  any  persons 
who,  directly  or  indirectly,  by  any  machination  or  device,  in  any  manner 
whatever,  accomplished  the  result  of  producing  the  wrongful  discriminations 
or  preferences  which  the  act  forbade.  It  was  made  the  duty  of  carriers  sub- 
ject to  the  act  to  file  with  the  Interstate  Commerce  Commission  created  by 
that  act  copies  of  established  schedules,  and  power  was  conferred  upon  that 
body  to  provide  as  to  the  form  of  the  schedules,  and  penalties  were  imposed 
for  not  establishing  and  filing  the  required  schedules.  The  Commission  was 
endowed  with  plenary  administrative  power  to  supervise  the  conduct  of  car- 
riers, to  investigate  their  affairs,  their  accounts,  and  their  methods  of  deal- 
ing, and  generally  to  enforce  the  provisions  of  the  act.  To  that  end  it  was 
made  the  duty  of  the  district  attorneys  of  the  United  States,  under  the  direc- 
tion of  the  Attorney  General,  to  prosecute  proceedings  commenced  by  the  Com- 
mission to  enforce  compliance  with  the  act  The  act  specially  provided  that 
whenever  any  common  carrier  subject  to  its  provisions  *shall  do,  cause  to  be 
done,  or  permit  to  be  done,  any  act,  matter  or  thing  In  this  aOt  prohibited  or 
declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter  or  thing  in  this 
act  required  to  be  done,  such  common  carrier  shall  be  liable  to  the  person  or 
persons  thereby  injured  for  the  full  amount  of  damages  sustained  in  conse- 
quence of  any  such  violation  of  the  provisions  of,  this  act  ♦  j  ♦'  Power 
was  conferred  upon  the  Commission  to  hear  complaints  concerning  violations 
of  the  act,  to  investigate  the  same,  and,  if  the  complaints  were  well  founded, 
to  direct  not  only  the  making  of  reparation  to  the  injured  persons,  but  to  or- 
der the  carrier  to  desist  from  such  violation  in  the  future.  In  the  event  of  the 
failure  of  a  carrier  to  obey  the  order  of  the  Commission,  that  body,  or  the 
party  in  whose  favor  an  award  of  reparation  was  made,  was  empowered  to 
compel  compliance  by  invoking  the  authority  of  the  courts  of  the  United 
States  in  the  manner  pointed  out  in  the  statute,  prima  facie  effect  in  such 
courts  being  given  to  tlie  findings  of  fact  made  by  the  Gommisslon." 

Pointing  out  that  the  act  was  undoubtedly  intended  to  redress  the 
wrongs  resulting  from  unjust  discrimination  and  undue  preference 
in  regard  to  rates,  and  that  this  object  was  to  be  accomplished  by  com- 
pelling the  carrier  to  establish  schedules  of  reasonable  rates  that 
should  apply  uniformly  to  all,  and  should  not  be  departed  from  until 
the  schedule  was  changed  in  the  manner  provided  by  the  act,  the 
court  goes  on  to  say : 

"When  the  general  scope  of  the  act  is  enlightened  by  the  considerations 
just  stated  it  becomes  manifest  that  there  is  not  only  a  relation,  but  an  in- 
dissoluble unity,  between  the  provision  for  the  establishment  and  maintenance 
of  rates  until  corrected  in  accordance  with  the  statute,  and  the  prohibitions 
against  preferences  and  discrimination.  This  follows,  because,  unless  the  re- 
quirement of  a  uniform  standard  of  rates  be  complied  with,  it  would  result 
that  violations  of  the  statute  as  to  preferences  and  discrimination  would  in- 
evitably follow.  This  is  clearly  so,  for  if  it  be  that  the  standard  of  rates  fixed 
in  the  mode  provided  by  the  statute  could  be  treated  on  the  complaint  of  a 
shipper  by  a  court  and  jury  as  unreasonable,  without  reference  to  prior  action 
by  the  Commission,  finding  the  established  rate  to  be  unreasonable,  and  order- 
ing the  carrier  to  desist  in  the  future  from  violating  the  act  it  would  come  to 
pass  that  a  shipper  might  obtain  relief  upon  the  basis  that  the  established 
rate  was  unreasonable,  In  the  opinion  of  a  court  and  jury,  and  thus  such  ship- 
per would  receive  a  preference  or  discrimination  not  enjoyed  by  those  against 
whom  the  schedule  of  rates  was  continued  to  be  enforced.  This  can  only  be 
met  by  the  suggestion  that  the  judgment  of  a  court  when  based  upon  a  com- 
plaint made  by  a  shipper  without  previous  action  by  the  Commission,  would 
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give  rise  to  a  change  of  the  schedule  rate,  and  thns  canae  the  nefw  rate  re- 
sulting from  the  action  of  the  court  to  be  applicable  in  future  as  to  all.  This 
suggestion,  however,  is  manifestly  without  merit,  and  only  serves  to  illustrate 
the  absolute  destruction  of  the  act  and  the  remedial  provisions  which  it  cre- 
ated, which  would  arise  from  a  recognition  of  the  right  asserted.  For  if, 
without  previous  action  by  the  Conmilssion,  power  might  be  exerted  by  courts 
and  juries  generally  to  determine  the  reasonableness  of  an  established  rate, 
it  would  follow  that,  unless  all  courts  reached  an  identical  conclusion,  a  uni- 
form standard  of  rates  in  the  future  would  be  impossible,  as  the  standard 
would  fluctuate  and  vary,  dependent  upon  the  divergent  conclusions  reached 
as  to  reasonableness  by  the  various  courts  called  upon  to  consider  the  subject 
as  an  original  question.  Indeed,  the  recognition  of  such  a  right  is  wholly  in- 
consistent with  the  administrative  power  conferred  upon  the  Commission,  and 
with  the  duty  which  the  statute  casts  upon  that  body,  of  seeing  to  It  that,  the 
statutory  requirement  as  to  uniformity  and  equality  of  rates  is  observed. 
Equally  obvious  is  it  that  the  existence  of  such  a  iwwer  in  the  courts,  inde- 
pendent of  prior  action  by  the  Commission,  would  lead  to  favoritism,  to  the 
enforcement  of  one  rate  in  one  jurisdiction  and  a  different  one  in  another, 
would  destroy  the  prohibitions  against  preferences  and  discriminations  and 
afford,  moreover,  a  ready  means  by  which,  through  collusive  proceedings,  the 
wrongs  which  the  statute  was  intended  to  remedy  could  be  successfully  In- 
flicted. Indeed,  no  reason  can  be  perceived  for  the  enactment  of  the  provision 
endowing  the  administrative  tribunal  which  the  act  created  with  power,  on 
due  proof,  not  only  to  reward  reparation  to  a  particular  shipper,  but  to  com- 
mand the  carrier  to  desist  from  violation  of  the  act  in  the  future,  thus  com- 
pelling the  alteration  of  the  old  or  the  filing  of  a  new  schedule,  conformably 
to  the  action  of  the  Commission,  if  the  power  was  .left  in  the  courts  to  grant 
relief  on  complaint  of  any  shipper,  upon  the  theory  that  the  established  rate 
could  be  disregarded  and  be  treated  as  unreasonable,  without  reference  to 
previous  action  by  the  Commission  in  the  premises.  This  must  be,  because,  if 
the  power  existed  in  both  courts  and  the  Commission  to  originally  hear  com- 
plaints on  this  subject,  there  might  be  a  divergence  between  the  action  of  the 
Commission  and  the  decision  of  a  court.  In  other  words,  the  established 
schedule  might  be  found  reasonable  by  the  Commission  in  the  first  instance 
and  unreasonable  by  a  court  acting  originally,  and  thus  a  conflict  would  arise 
which  would  render  the  enforcement  of  the  act  Impossible." 

But,  as  the  argument  had  been  made  that  section  9  permits  an  in- 
jured shipper  either  to  complain  to  the  Commission,  or  to  sue  at  law, 
merely  compelling  him  to  elect  which  remedy  he  will  adopt,  and  that 
the  suit  under  review  had  been  brought  in  the  exercise  of  such  elec- 
tion, the  court  replied  to  this  contention  in  the  following  significant 
language : 

"Nor  is  there  merit  in  the  contention  that  section  9  of  the  act  compels  to 
the  conclusion  that  it  was  the  purpose  of  Congress  to  confer  power  upon 
courts  primarily  to  relieve  from  the  duty  of  enforcing  the  established  rate  by 
finding  that  the  same  as  to  a  particular  person,  or  corporation  was  so  unrea- 
sonable as  to  justify  an  award  of  damages.  True  it  is  that  the  general  terms 
of  the  section,  when  taken  alone,  might  sanction  such  a  conclusion,  but,  when 
the  provision  of  that  section  is  read  in  connection  with  the  context  of  the  act. 
and  in  the  light  of  the  considerations  which  we  have  enumerated,  we  think 
the  broad  construction  contended  for  is  not  admissible.  And  this  becomes 
particularly  cogent  when  it  is  observed  that  the  power  of  the  courts  to  award 
damages  to  those  claiming  to  have  been  injured,  as  provided  in  the  section, 
contemplates  only  a  decree  in  favor  of  the  individual  complainant,  redressing 
the  particular  wrong  asserted  to  have  been  done,  and  does  not  embrace  the 
power  to  direct  the  carrier  to  abstain  in  the  future  from  similar  violations  of 
the  act  J  in  other  words,  to  command  a  correction  of  the  established  schedules, 
which  power,  as  we  have  shown.  Is  conferred  by  the  act  upon  the  Commission 
In  express  terms.  In  other  words,  we  think  that  It  inevitably  follows  from 
the  context  of  the  act  that  the  independent  rl^ht  of  an  individual  originally 
to  maintain  actions  in  courts  to  obtai^  pecuniary  redress  for  violations  of  the 
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act,  conferred  by  the  nlntb  section,  must  be  confined  to  redress  of  such  wrongs 
as  can,  consistently  with  the  context  of  the  act,  be  redressed  by  courts  with- 
out previous  action  by  the  Commission,  and  therefore  does  not  imply  the 
power  in  a  court  to  primarily  hear  complaints  concerning  wrongs  of  the  char- 
acter of  the  one  here  complained  of.  Although  an  established  schedule  of 
rates  may  have  been  altered  by  a  carrier  voluntarily,  or  as  the  result  of  the 
enforcement  of  an  order  of  the  Commission  to  desist  from  violating  the  law, 
rendered  in  accordance  with  the  provisions  of  the  statute,  it  may  not  be 
doubted  that  the  power  of  the  Commission  would  nevertheless  extend  to  hear- 
ing legal  complaints  of,  and  awarding  reparation  to,  individuals  for  wrongs 
unlawfully  suffered  from  the  application  of  the  unreasonable  schedule  during 
the  period  when  such  schedule  was  in  force:" 

Several  decisions  are  then  reviewed,  especially  Railway  v.  Hefley, 
158  U.  S.  98,  15  Sup.  Ct.  802,  39  L.  Ed.  910,  and  Railway  v.  Miigg, 
202  U.  S.  242,  26  Sup.  Ct.  628,  50  L.  Ed.  1011,  and  the  court  continues 
(page  445  of  204  U.  S.,  page  357  of  27  Sup.  Ct.  [51  L.  Ed.  553]): 

"In  view  of  the  binding  effect  of  the  established  rates  upon  both  the  carrier 
and  shipper,  as  expounded  by  the  two  decisions  of  this  court  just  referred  to, 
the  contention  now  made,  if  adopted,  would  necessitate  the  holding  that  a 
cause  of  action  in  favor  of  a  shipper  arose  from  the  failure  of  the  carrier  to 
make  an  agreement" — that  is,  as  I  understand  it,  an  agreement  to  charge  a 
rate  different  from  the  rate  contained  in  its  published  schedule — "when,  if 
the  agreement  had  been  made,  both  the  carrier  and  the  shipper  would  have 
been  guilty  of  a  criminal  offense  and  the  agreement  would  have  been  so  abso- 
lutely void  as  to  be  Impossible  of  enforcement.  Nor  is  there  force  in  the  sug- 
gestion that  a  like  dilemma  arises  from  the  recognition  of  power  in  the  Com- 
mission to  award  reparation  in  favor  of  an  individual  because  of  a  finding  by 
that  body  that  a  rate  in  an  established  schedule  was  unreasonable.  As  we 
have  shown,  there  is  a  wide  distinction  between  the  two  case&  When  the 
Commission  is  called  upon,  on  the  complaint  of  an  individual,  to  consider  the 
reasonableness  of  an  established  rate,  its  power  is  invoked  not  merely  to  au- 
thorize a  departure  from  such  rate  in  favor  of  the  complainant  alone,  but  to 
exert  the  authority  conferred  upon  it  by  the  act,  if  the  complaint  is  found  to 
be  Just,  to  compel  the  establishment  of  a  new  schedule  of  rates  applicable  to 
all.  And  like  reasoning  would  be  applicable  to  the  granting  of  reparation  to 
an  individual  after  the  establishment  of  a  new  schedule  because  of  a  wrong 
endured  during  the  period  when  the  unreasonable  schedule  was  enforced  by 
the  carrier  and  before  its  change  and  the  establishment  of  a  new  one.  In 
other  words,  the  difference  between  the  two  is  that  which,  on  the  one  hand, 
would  arise  from  destroying  the  uniformity  of  rates  which  it  was  the  object 
of  the  statute  to  secure,  and,  on  the  other,  from  enforcing  that  equality  which 
the  statute  commands." 

It  is  then  declared  that  section  22,  which  preserves  the  "remedies 
now  existing  at  common  law  or  by  statute,"  cannot  in  reason  be  con- 
strued-as  preserving  to  a  shipper  a  common-law  right  which  would 
be  absolutely  inconsistent  with  the  statute : 

"In  other  words,  the  act  cannot  be  held  to  destroy  Itself.  The  clause  is 
concerned  alone  with  rights  recognized  in  or  duties  imposed  by  the  act,  and 
tl»e  manifest  purpose  of  the  provision  in  question  was  to  make  plain  the  in- 
tention that  any  specific  remedy  given  by  the  act  should  be  regarded  as  cumu- 
lative, when  other  appropriate  common-law  or  statutory  remedies  existed  for 
the  redress  of  the  particular  grievance  or  wrong  dealt  with  in  the  act." 

And  the  conclusion  of  the  whole  matter  is  thus  stated  on  page  448 
of  204  U.  S.,  on  page  358  of  27  Sup.  Ct.  (51  L.  Ed.  553) : 

"  *  ♦  •  A  shipper  seeking  reparation  predicated  upon  the  unreasonable- 
ness of  the  established  rate  must,  under  the  act  to  regulate  commerce,  prima- 
rily invoke  redress  through  the  Interstate  Commerce  Commission,  which  body 
alone  Ib  vested  with  power  originally  to  entertain  proceedings  for  the  altera- 
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tlon  of  an  established  schedule  because  the  rates  fixed  therein  are  unreason- 
able.   •    •    •»» 

This  decision  deals  specifically  with  the  subject  of  rates,  but  Balti- 
more &  Ohio  Railroad  Company  v.  United  States  ex  rel.  Pitcairn 

Coal  Co.,  30  Sup.  Ct.  164,  54  L.  Ed. ,  has  to  do  with  the  subject 

now  in  hand — ^the  distribution  of  coal  cars  in  time  of  shortage.  The 
decision  was  rendered  on  January  10,  1910,  and  the  opinion  is  written 
by  Mr.  Justice  White,  who  also  spoke  for  the  court  in  the  case  of  the 
Abilene  Oil  Company.  The  suit  was  begun  in  the  United  States  Cir- 
cuit Court  for  the  District  of  Maryland  by  a  petition  for  a  mandamus. 
The  writ  was  asked  for  by  the  Pitcairn  Coal  Company  (apparently 
joined  afterwards  by  other  petitioners),  in  order  to  compel  the  Balti- 
more &  Ohio  Railroad  Company  to  change  its  ;nethod  of  distributing 
coal  cars,  among  cefrtain  mines  that  were  served  by  the  railroad.  It  is 
unnecessary  to  describe  the  method  in  detail.  It  differed  in  several 
particulars  from  the  method  now  complained  of,  but  it  was  alleged  to 
produce  a  similar  effect,  namely,  an  undue  preference  in  favor  of  cer- 
tain miners  and  shippers,  and  an  undue  discrimination  against  others. 
The  railroad  company  denied  the  averments  of  preference  and  dis- 
crimination, and  asserted  the  validity  of  its  method  and  rules  of  dis- 
tribution. The  issue  thus  formed  required  an  elaborate  and  pro- 
longed inquiry  into  the  facts,  and  in  the  end  the  circuit  court  made  an 
order  sustaining  the  railroad's  method  except  in  one  particular — the 
company  was  decided  to  be  wrong  in  deducting  private  cars  before 
the  pro  rata  distribution  was  made.  The  Court  of  Appeals  went  fur- 
ther and  decided  that  the  railroad  company's  method  was  also  wrong 
in  several  other  particulars,  inter  alia,  in  deducting  its  own  fuel  cars 
and  the  fuel  cars  of  foreign  railroads  before  making  pro  rata  distri- 
bution to  the  mines  in  the  district.  The  grievance  of  the  Pitcairn  Com- 
pany had  not  been  laid  before  the  Commission,  and  the  situation  pre- 
sented to  the  Supreme  Court  by  all  these  facts  is  referred  to  in  the 
following  paragraphs  from  the  opinion : 

"One  of  the  assignments  of  error  assails  the  correctness  of  the  conclusion 
of  the  court  below  to  the  effect  that,  compatibly  with  the  act  to  regulate  com- 
merce, there  was  power  under  the  circumstances  disclosed  by  the  record  to 
consider  the  subject-matters  which  were  complained  of,  and  to  award  the  re- 
lief concerning  them  which  was  prayed.  Indeed,  the  nature  of  the  contro- 
versy and  the  relief  which  it  requires  is  such  that,  even  without  the  assigned 
error  to  which  we  have  referred,  the  question  at  the  very  threshold  necessa- 
rily arises  and  commands  our  attention  as  to  whether  there  was  power  in  the 
courts,  under  the  circumstances  disclosed  by  the  record,  to  grant  the  relief 
prayed  consistently  with  the  provisions  of  the  act  to  regulate  commerce,  and 
to  that  subject  we  therefore  at  once  come. 

"To  a  consideration  of  this  question  it  is  essential  to  at  once  summarily  and 
accurately  fix  the  subject-matter  of  the  alleged  grievances  and  the  precise 
character  of  the  relief  required  in  order  to  remedy  the  evils  explained  of 
upon  the  assumption  of  their  existence.  As  to  the  first,  it  is  patent  that  the 
grievances  involve  acts  of  the  Baltimore  &  Ohio  Railroad,  regulations  adopted 
by  that  company  and  alleged  dealings  by  the  other  corporations,  all  of  which, 
it  is  asserted,  concern  interstate  commerce,  and  all  of  which,  it  is  alleged,  are 
In  direct  violation  of  the  duty  imposed  upon  the  railroad  company  by  the  pro^ 
visions  of  the  act  to  regulate  commerce.  As  to  the  second,  in  view  of  the  na- 
ture and  character  of  the  acts  assailed,  of  the  prayer  for  relief  which  we  have 
previously  excerpted  and  of  the  relief  which  the  court  below  directed  to  be 
awarded*  it  is  equaUy  clear  that  a  prohibition,  by  way  of  mandamus,  against 
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the  act  is  sought  and  an  order,  by  way  of  mandamus,  was  invoked,  and  was 
allowed  which  must  operate,  by  Judicial  decree,  upon  all  the  numerous  parties 
and  various  interests  as  a  rule  or  regulation  as  to  the  matters  complained  of 
for  the  conduct  of  Interstate  commerce  in  the  future." 

This  being  the  situation  and  these  being  the  questions,  the  court  goes 
on  to  say: 

"When  the  situation  is  thus  defined,  we  see  no  escape  from  the  conclusion 
that  the  grievances  complained  of  were  primarily  within  the  administrative 
competency  of  the  Interstate  Commerce  Commission,  and  not  subject  to  be 
Judicially  enforced,  at  least  until  that  body,  clothed  by  the  statute  with  au- 
thority on  the  subject,  had  been  afforded,  by  a  complaint  made  to  it,  the  op- 
portunity to  exert  its  administrative  functions.*' 

The  court  declares  that  the  controversy  is  controlled  by  the  consid- 
erations that  governed  the  decision  in  the  case  of  the  Abilene  Oil 
Company ;  and  points  out  that  the  relief  there  prayed  for  was  denied 
because  it  was  inconsistent  with  the  act  to  regulate  commerce;  the 
inconsistency  being  found  in  the  fact  that  the  act  made  the  rate  then 
in  controversy  of  controlling  force  until  it*  should  be  pronounced  un- 
reasonable by  the  Commission  itself,  on  a  complaint  made  to  that 
body.  Therefore  the  rate  could  not  be  declared  unreasonable,  either 
directly  or  inferentially,  in  a  proceeding  before  another  tribunal.  Any 
other  view  would  give  rise  to  inextricable  confusion,  would  create  un- 
just preferences  and  undue  discriminations,  would  frustrate  the  pur- 
poses of  the  act,  and  in  effect  cause  the  act  to  destroy  itself. 

But  the  Baltimore  &  Ohio  Company  Case  arose  in  January,  1907, 
after  the  amendments  of  1906  had  been  passed,  and  the  court  there- 
fore proceeds  to  the  consideration  of  these  amendments,  saying : 

"The  ruling  there  made  (in  the  Abilene  Case)  dealt  with  the  provisions  of 
the  act  as  they  existed  prior  to  the  amendments  adopted  in  1908,  and  when 
those  amendments  are  considered  they  render,  if  possible,  more  imperative 
the  construction  given  to  the  act  by  that  ruling;  since,  by  section  15,  as  en- 
acted by  the  amendment  of  June  29,  1906  [34  Stat  589,  c.  104,  §  4  (U.  S.  Ck>mp. 
St.  Supp.  1909,  p.  1158)],  the  Commission  is  empowered,  indeed,  it  is  made  its 
duty,  in  disposing  of  a  complaint,  not  only  to  determine  the  legality  of  the 
practice  alleged  to  give  rise  to  an  unjust  preference  or  undue  discrimination, 
and  to  forbid  the  same,  but,  moreover,  to  direct  the  practice  to  be  followed 
as  to  such  subject  for  a  future  period,  not  exceeding  two  years,  with  power  In 
the  Commission,  if  it  finds  reason  to  do  so,  to  suspend,  modify,  or  set  aside 
the  same,  the  order,  however,  to  become  operative  without  judicial  action. 
In  considering  section  15  in  the  case  of  Illinois  Central  Railroad  Co.  v.  In- 
terstate Commerce  Commission  (just  decided)  [C.  C,  173  Fed.  930],  It  was 
pointed  out  that  the  effect  of  the  section  was  to  cause  it  to  come  to  pass  that 
courts,  in  determining  whether  an  order  of  the  Commission  should  be  sus- 
pended or  enjoined,  were  without  power  to  invade  the  administrative  func- 
.  tions  vested  in  the  Commission,  and  therefore  could  not  set  aside  an  order 
duly  made  on  a  mere  exercise  of  judgment  as  to  its  wisdom  or  expediency. 
Under  these  circumstances  it  is  apparent,  as  we  have  said,  that  these  amend- 
ments add  tb  the  cogency  of  the  reasoning  which  led  to  the  conclusion  in  the 
Abilene  Case,  that  the  primary  interference  of  the  courts  with  the  adminis- 
trative functions  fo  the  Commission  was  wholly  incompatible  with  the  act  to 
regulate  commerce.  This  result  is  easily  illustrated.  A  particular  regulation 
of  a  carrier  in  interstate  commerce  is  assailed  in  the  courts  as  unjustly  pref- 
erential and  discriminatory.  Upon  the  facts  found  the  complaint  is  declared 
to  be  well  founded.  The  administrative  i)ower8  of  the  Commission  are  in- 
voked concerning  a  regulation  of  like  character  upon  a  similar  complaint. 
The  Commission  finds  from  the  evidence  before  it,  that  the  regulation  is  not 
unjustly  discriminatory.    Which  would  prevail?    If  both,  then  discrlmiiiation 
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and  preference  would  result  from  the  very  prevalence  of  the  two  methods  of 
procedure.  If,  on  the  contrary,  the  Commission  was  bound  to  follow  tte  pre- 
vious action  of  the  courts,  then  it  is  apparent  that  Its  power  to  perform  its 
administrative  functions  would  be  curtailed,  if  not  destroyed.  On  the  other 
hand,  if  the  action  of  the  Commission  was  to  prevail,  then  the  function  exer- 
cised by  the  court  would  not  have  been  judicial  in  character,  since  its  final 
conclusion  would  be  susceptible  of  being  set  aside  by  the  action  of  a  mere  ad- 
ministrative body." 

Illustrations  of  actual  confusion  grovyring  out  of  rulings  by  the 
courts  and  rulings  by  the  Commission  upon  the  same  subject  are  then 
given,  and  the  opinion  passes  on  to  consider  the  effect  of  section  10 
of  Act  March  2,  1889,  c.  382,  25  Stat.  855  (U.  S.  Comp.  St.  1901,  p. 
3172),  which  provides  for  the  remedy  by  mandamus.  This  is  the  sec- 
tion that  had  been  invoked  by  the  Pitcairn  Company,  and  at  first  blush 
its  language  certainly  seems  to  give  the.  courts  primary  jurisdiction 
to  issue  the  writ  whenever  a  carrier  violates  the  act  by  preferential 
rates  or  practices.  But  the  Supreme  Court  declared  that  the  apparent 
scope  of  the  section  must  obviously  be  restricted  so  that  it  may  har- 
monize with  the  rest  of  the  act  and  not  destroy  one  of  its  main  pur- 
poses. Thus  restricted,  it  does  not  give  the  remedy  by  mandamus 
primarily,  but  only  (when  the  remedy  is  available  at  all)  after  the  Com- 
mission has  acted  upon  the  complaint.  To  use  the  court's  own  lan- 
guage : 

*'As  it  was  settled  in  the  Abilene  Case  that  the  right  to  question  In  the 
courts  the  rates  established  in  accordance  with  the  act  to  regulate  commerce, 
without  previous  resort  by  complaint  to  the  Commission  In  order  to  determine 
their  unreasonableness,  would  be  destructive  of  the  act,  and  therefore  vma 
not  permissible,  that  ruling  is  equally  applicable  to  the  provision  as  to  fur* 
nishlng  cars  contained  in  section  10,  which  is  here  relied  upon.  But  as  we 
are  required,  for  the  determination  of  the  case  now  before  us,  to  consider  the 
scope  of  the  act  to  regulate  conmierce  as  now  existing,  as  a  result  of  the 
amendments  of  1900,  we  shall  not  rest  our  conclusion  alone  upon  the  persua- 
sive force  of.  the  reasoning  which  constrained  to  the  conclusion  announced  in 
the  Ahilene  Case.  Speaking  generally,  it  is  true  to  say  that,  prior  to  1889, 
although  the  prohibitions  of  the  act  to  regulate  commerce  as  to  preferences 
and  discriminations  were  far-reaching,  the  mechanism  provided  by  the  stat- 
ute for  the  enforcement  of  orders  of  the  Commission  on  the  subject,  as  well 
as  those  concerning  a  finding  as  to  unreasonable  rates,  were  deemed  to  be  in 
many  respects  ineffective,  or  at  least  tardy  in  operation  or  unsatisfactory  in 
prompt  remedial  results,  and  this  because  immediate  effect  was  not  given  to 
the  orders  of  the  Commission,  but  the  aid  of  judicial  authority  was  required 
as  a  prerequisite  for  such  result.  Section  10,  here  relied  upon,  was  not  part 
of  the  original  act,  but,  as  we  have  said,  was  added  thereto  on  March  2,  1880, 
for  the  obvious  purpose  of  malting  the  remedial  processes  of  the  act  more 
si)eedy  and  efficacious.  Now,  it  cannot  in  reason  be  questioned  that  among 
the  purposes  contemplated  by  the  amendments  adopted  in  1906  was  the  curing 
of  the  presumed  remedial  inefficiency  of  the  act  by  supplying  efficient  means 
for  giving  effect  to  the  orders  of  the  Commission  made  in  the  exertion  of  the 
authority  conferred  upon  that  body.  To  that  end  one  of  the  amendments — 
section  15— -gives  operative  effect  to  the  orders  of  the  Commission  without  the 
sanction  of  previous  judicial  authority,  and  endows  that  body  with  tbe  power, 
not  only  as  to  unreasonable  rates,  but  as  to  practices  found  uix>n  comi)laint 
to  be  unduly  prejudicial  and  unjustly  discriminatory,  to  correct  the  same  by 
Its  order,  which  order  should  have  effect  within  the  period  fixed  in  the  stat- 
ute, and,  to  enforce  these  provisions,  penalties  and  forfeitures  are  provided. 
Section  16.  It  being  demonstrable,  as  we  have  seen,  that  to  give  to  section 
10  the  broad  meaning  which  the  court  below  affixed  to  it  would  be  to  destroy 
or  render  inefficacious  the  remedial  purposes  of  the  amendments  enacted  in 
1906,  it  must  follow  that  such  construction  cannot  be  adopted*  since  to  do  so 
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would  compel  us  to  hold  that  the  wide  and  tar-reaching:  remedies  created  by 
the  amendments  of  1906  were,  in  effect,  destroyed  by  the  narrower  remedial 
processes  which  had  been  previously  enacted  in  1889.  This  conclusion  being 
in  reason  Impossible,  it  must  follow  that,  construing  the  provisions  of  section 
10  in  the  light  of  and  in  harmony  with  the  amendments  adopted  in  1906,  the 
remedy  afforded  by  that  section,  in  the  cases  which  it  embraces,  must  be  lim- 
ited either  to  the  performance  of  duties  which  are  so  plain  and  so  independent 
of  previous  administrative  action  of  the  Commission  as  not  to  require  a  pre- 
requisite exertion  of  power  by  that  body,  or  to  compelling  the  performance  of 
duties  which  plainly  arise  from  the  obligatory  force  which  the  statute  at- 
taches to  orders  of  the  Commission,  rendered  within  the  lawful  scope  of  its 
authority,  until  such  orders  are  set  aside  by  the  Commission  or  enjoined  by 
the  courts." 

And  the  rulings  in  the  Baltimore  &  Ohio  Company  Case  are  em- 
phasized by  another  decision  that  was  announced  on  the  same  day  in 
an  opinion  written  by  the  same  justice — Illinois  Central  Railroad  Co. 
V.  Interstate  Commerce  Commission.  In  that  case  a  miner  and  shipper 
of  coal  complained  to  the  Commission  that  the  railroad's  method  of 
distributing  cars  when  the  supply  was  short  resulted  in  preference 
and  discrimination — especially  because  the  company  deducted  private 
cars  and  foreign  railway  fuel  cars  before  making  distribution  to  the 
mines  along  its  road.  The  Commission  was  asked  by  the  company  to 
consider  in  the  same  proceeding  the  further  question  whether  its  own 
fuel  cars  might  be  deducted  before  distribution  was  made,  and  ac- 
cordingly the  Commission  dealt  with  all  of  these  three  classes.  Its 
order  directed  the  company  to  give  up  the  practice  of  deducting  any 
of  these  classes  before  making  distribution,  and  (in  the  exercise  of  the 
power  given  by  the  amendments  of  1906)  directed  the  carrier  to  in- 
clude all  the  available  cars  in  -a  total  for  ratable  distribution,  and  to 
include  them  for  a  period  of  two  years.  The  railroad  company  sought 
to  enjoin  the  order,  and  the  case  was  heard  by  three  circuit  judges  of 
the  Seventh  circuit.  They  decided  (173  Fed.  930)  that  the  Commis- 
sion was  right  in  directing  the  company  to  include  private  cars  and 
foreign  railway  fuel  cars  in  the  total  that  were  to  be  distributed  ratably 
to  the  mines,  but  was  wrong  in  directing  it  to  include  its  own  fuel 
cars  in  that  number.  The  Commission  appealed,  and  the  Supreme 
Court  sustained  the  appeal,  deciding  that  the  circuit  court  should  not 
have  interfered  with  the  order,  so  far  as  the  company's  own  fuel  cars 
were  concerned.  (The  railroad  did  not  appeal,  and  the  other  two 
classes  of  cars  were  therefore  not  specifically  considered.)  The  point 
that  should  now  be  observed  is  this:  The  Supreme  Court  distinctly 
puts  the  decision  upon  the  single  ground  that  the  Commission  had 
power  to  make  the  order  in  question;  and  refuses  to  rest  it  in  any 
degree  upon  the  ground  that  the  order  was  either  wise  or  expedient. 
This  appears  clearly  in  the  following  paragraphs : 

*'In  consequence  of  one  of  the  comprehensive  amendments  to  the  act  to  reg- 
ulate commerce,  adopted  in  1906  (section  4,  Act  June  29,  1906,  34  Stat  589)  it 
is  now  provided  that  *all  orders  of  the  Commission,  except  orders  for  the  pay- 
ment of  money,  shall  take  effect  within  such  reasonable  time,  not  less  than 
thirty  days,  and  shall  continue  in  force  for  such  period  of  time  not  exceeding 
two  years,  as  shall  be  prescribed  in  the  order  of  the  Ck>mmi8sion,  unless  the 
same  shall  be  suspended  or  set  aside  by  a  court  of  competent  Jurisdiction.' 
The  statute  endowing  the  Commission  with  large  administrative  functions, 
and  generally  givin|(  effect  to  its  orders  conceridng  complaints  before  it  witb- 
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out  exacting  that  they  be  previously  submitted  to  Judicial  authority  for  sanc- 
tion, It  becomes  necessary  to  determine  the  extent  of  the  powers  which  courts 
may  exert  on  the  subject. 

"Beyond  controversy,  in  determining  whether  an  order  of  the  Commission 
shall  be  su^ended  or  set  aside,  we  must  consider  (a)  all  relevant  questions  of 
constitutional  power  or  right;  (b)  all  pertinent  questions  as  to  whether  the 
administrative  order  is  within  the  scope  of  the  delegated  authority  under 
which  it  purports  to  have  been  made;  and  (c)  a  proposition  which  we  state 
Independently,  although  in  its  essence  It  may  be  contained  In  the  previous 
one,  viz.,  whether,  even  although  the  order  be  in  form  within  the  delegated 
power,  nevertheless  it  must  be  treated  as  not  embraced  therein,  because  the 
exertion  of  authority  which  is  questioned  has  been  manifested  in  such  an  un- 
reasonable manner  as  to  cause  it,  in  truth,  to  be  within  the  elementary  rule 
that  the  substance,  and  not  the  shadow,  determines  the  validity  of  the  exer- 
cise of  the  power.  Postal  Telegraph  Company  v.  Adams,  155  U.  S.  GS8,  698 
[15  Sup.  Ct.  268,  360,  39  L.  Ed.  311].  Plain  as  It  Is  that  the  powers  Just 
stated  are  of  the  essence  of  Judicial  authority,  and  which,  therefore,  may  not 
be  curtailed,  and  whose  discharge  may  not  be  by  us  in  a  proper  case  avoided, 
it  is  equally  plain  that  such  perennial  powers  lend  no  support  whatever  to  the 
proposition  that  we  may,  under  the  guise  of  exerting  Judicial  power,  usurp 
merely  administrative  functions  by  setting  aside  a  lawful  administrative  or- 
der under  our  conception  as  to  whether  the  administrative  power  has  been 
wisely  exercised. 

"Power  to  make  the  order  and  not  the  mere  expediency  or  wisdom  of  hay- 
ing made  it,  is  the  question.** 

The  court  thereupon  considered  and  sustained  two  propositions: 
(1)  The  act  gave  the  Commission  authority  to  regulate  the  distri- 
bution of  company  fuel  cars  in  times  of  shortage  as  a  means  of  pre- 
venting undue  preference  or  undue  discrimination ;  and  (2)  the  order 
complained  of  was  within  the  authority  thus  given.  But  the  expe- 
diency of  the  order  was  not  passed  upon  at  all,  the  court  saying,  inter 
alia : 

"The  Insistence  that  the  necessary  effect  of  an  order,  compelling  the  count- 
ing of  company  fuel  cars  in  fixing,  in  case  of  shortage,  the  share  of  cars  a 
mine  from  which  coal  has  been  purchased  will  be  entitled  to,  will  be  to  bring 
about  a  discrimination  against  the  mine  from  which  the  company  buys  its 
coal  and  a  preference  in  favor  of  other  mines,  but  Inveighs  against  tjie  ex- 
pediency of  the  order.  And  this  Is  true,  also,  of  a  statement  In  another  form 
of  the  same  proposition — that  Is,  that  If,  when  coal  Is  bought  from  a  mine  by 
a  raflroad,  the  road  Is  compelled  to  count  the  cars  In  which  the  coal  is  moved 
in  case  of  car  shortage,  a  preference  will  result  In  favor  of  the  mine  selling 
coal  and  making  delivery  thereof  at  the  tipple  of  the  mine  to  a  person  who  Is 
able  to  consume  It  without  the  necessity  of  transporting  It  by  rail.  At  best, 
these  arguments  but  suggest  the  complexity  of  the  subject,  and  the  difficulty 
involved  in  making  any  order  which  may  not  be  amenable  to  the  criticism 
that  It  leads  to  or  may  beget  some  Inequality.  Indeed,  the  arguments  Just 
stated,  and  others  of  a  like  character  which  we  do  not  deem  It  essential  to 
specially  refer  to,  but  assail  the  wisdom  of  Congress  In  conferring  upon  the 
Commission  the  power  which  has  been  lodged  In  that  body  to  consider  com- 
plaints as  to  violation  of  the  statute  and  to  correct  them  if  found  to  exist, 
attack  as  crude  or  Inexpedient  the  action  of  the  Commission  In  performance 
of  the  administrative  functions  vested  in  it,  and  upon  such  assumption  Invoke 
the  exercise  of  unwarranted  Judicial  power  to  correct  the  assumed  evils." 

If  this  decision  be  read,  as  it  must  be  read,  in  connection  with  the 
case  of  the  Baltimore  &  Ohio  Railroad  Company  and  with  the  Texas  & 
Pacific  Railway  Company  v.  Abilene  Oil  Company,  the  conclusion 
seems  to  be  unavoidable  that  complaints  of  unreasonable  rates  and  of 
unreasonable  practices  (at  least  when  such  rates  and  practices  are  gen* 
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eral,  and  apply  to  whole  classes  of  shippers)  must  alike  be  heard  in  the 
first  instance  by  the  Commission ;  and  that  the  courts  have  no  power  to 
entertain  such  complaints  until  the  Commission's  order  thereon  is 
brought  before  them  for  appropriate  action.  And  when  such  an  or- 
der is  finally  brought  before  a  judicial  tribunal,  the  inquiry  whether 
the  order  should  be  suspended  or  set  aside  must  be  limited  to  con- 
sidering— 

"(a)  all  relevant  questions  of  constitutional  power  or  right ;  (b)  all  pertinent 
questions  as  to  whethel*  the  administrative  order  is  within  the  scope  of  the 
delegated  authority  under  which  it  purports  to  have  been  made;  and  (c) 
*  ♦  *  whether,  even  although  the  order  be  in  form  within  the  delegated 
power,  nevertheless  it  must  be  treated  as  not  embraced  therein,  because  the 
exertion  of  authority  which  is  questioned  has  been  manifested  in  such  an  un- 
reasonable manner  as  to  cause  it,  in  truth,  to  be  wltlrin  the  elementary  rule 
that  the  substance,  and  not  the  shadow,  determines  the  validity  of  the  exer- 
cise of  the  power." 

The  inquiry  is  not  to  be  answered  by  deciding  that  in  the  judgment 
of  the  court  the  order  is,  or  is  not,  either  wise  or  expedient;  if  the 
act  to  regulate  commerce  has  given  the  Commission  power  to  deal 
with  the  subject,  and  if  the  order  complained  of  is  within  the  power, 
the  action  of  the  Commission  is  to  stand. 

But  the  foregoing  cases  were  all  concerned  with  rates  or  practices 
that  existed  when  the  proceedings  were  begun,  while  it  is  conceded 
that  the  present  defendant  changed  the  method  in  controversy  on  or 
about  January  1,  1906,  more  than  a  year  before  the  suit  was  brought. 
The  action,  therefore,  being  solely  for  damages,  and  for  damages 
growing  out  of  a  practice  that  has  ceased,  the  plaintiff  insists  that  the 
decisions  of  the  Supreme  Court  do  not  apply,  and  that  section  9  of 
the  act  gives  the  right  to  sue  in  the  courts  at  the  election  of  the  in- 
jured party.  Evidently,  this,  also,  is  a  question  of  great  importance, 
and  the  judgment  of  this  court  is  not  likely  to  have  much  effect  upon 
its  solution.  It  can  only  be  determined  satisfactorily  by  the  Supreme 
Court,  and  I  should  not  feel  that  I  were  evading  my  duty  if  I  merely 
entered  a  judgment  and  speeded  the  cause  on  its  way  to  an  ultimate 
decision.  But  I  may  perhaps  indicate  very  briefly  why  I  think  that 
the  reasoning  of  these  cases  leads  to  the  conclusion  that  the  circuit 
court  does  not  possess  primary  jurisdiction  of  the  present  case. 

It  can  no  longer  be  doubted,  as  a  general  proposition,  that  the  Com- 
mission is  charged  primarily  with  the  jurisdiction  and  the  duty  to  ex- 
amine rates  and  practices,  and  to  determine  whether  they  conform  to 
the.  act.  And  it  is  probably  safe  to  say,  also,  that  because  of  the  di- 
versity of  situations  and  circumstances  that  inevitably  affect  rates 
and  practices  the  Commission  is  likely  to  find  it  impossible  to  lay 
down  general  rules  that  will  apply  without  modification  to  every  pos- 
sible dispute  in  a  given  class.  Hence — to  speak  now  only  of  the 
question  in  hand — the  lawfulness  of  the  defendant's  practice  during 
1902  to  1905  must  be  determined  by  considering  the  situation  and  the 
circumstances  that  prevailed  in  the  Clearfield  region  -during  the  years 
in  question.  The  situation  being  thus  considered,  if  the  practice  was 
preferential  or  discriminating  it  violated  the  act.  But  what  tribunal 
is  to  decide  whether  an  offense  has  been  committed?  Clearly,  if  the 
practice  were  now  in  force,  the  Commission ;  and  it  is  I  think  con- 
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ceded 'that  the  Commission  might  then  not  only  forbid  the  practice  in 
the  future,  but  might  award  reparation  for  the  injury  done  in  the  past. 
The  basis  of  both  these  orders,  however,  would  necessarily  be  a  find- 
ing of  fact — ^that  the  practice  was  preferential  or  discriminating — ^and 
this  is  an  administrative  finding  which  the  Commission  alone  seems  to 
have  the  power  to  make  in  the  first  instance.  The  right  to  inquire 
into  this  subject  has  not  been  confided  primarily  to  the  courts,  and 
such  power  of  reviewing  the  Commission's  order  as  the  courts  may 
possess  does  not  extend  to  its  wisdom  or  discretion. 

Since,  therefore,  the  Commission  alone  has  the*  power  to  decide 
primarily  whether  a  particular  method  of  distributing  coal  cars  in  case 
of  shortage  is  preferential,  I  do  not  believe  that  the  power  is  auto- 
matically transferred  to  the  courts  as  soon  as  the  carrier  substitutes 
another  method,  and  merely  for  the  reason  that  the  substitution  has 
been  made.  The  procedure  of  submitting  the  question  of  discrimina- 
tion to  different  courts  and  juries  has  been  authoritatively  declared 
to  be  objectionable;  but  if  it  must  nevertheless  be  followed  in  every 
case  where  the  damages  claimed  were  caused  by  a  practice  that  has  been 
changed,  the  uncertainty  of  results  to  which  the  Supreme  Court  has 
referred  will  bring  about  the  very  discrimination  which  the  act  seeks 
to  avoid.  If  one  injured  shipper  recovers  a  verdict  and  another  fails, 
or  if  one  recovers  a  sum  calculated  according  to  a  particular  rule,  and 
the  sum  awarded  to  his  neighbor  is  calculated  according  to  a  different 
rule,  an  obvious  discrimination  among  the  claimants  must  result,  for 
the  theory  of  all  the  verdicts  must  be  that  the  sums  recovered  fully 
repair  the  damages  suffered,  while  it  is  evident  that  reparation  is  in 
fact  partial  or  unequal.  Inequality  in  recovery  would  necessarily 
produce  discrimination.  If,  on  the  other  hand,  such  claims  must  be 
submitted  in  the  first  instance  to  the  Commission,  they  will  be  acted 
upon  uniformly,  will  be  adjusted  according  to  the  same  rule — ^a  rule 
that  will  presumably  be  adopted  after  a  full  and  comprehensive  view 
of  the  whole  situation  and  of  all  the  relevant  circumstances — and  the 
damages  will  be  awarded,  not  arbitrarily  or  capriciously,  but  by  the 
application  of  the  same  standard.  In  a  word,  and  without  repeating 
the  language  of  the  Supreme  Court  that  seems  to  me  to  justify  the 
conclusion,  I  hold  that  the  Commission  has  the  primary  jurisdiction  to 
award  reparation  for  such  damages  as  may  have  been  caused  by  a 
preferential  practice  in  distributing  coal  cars  in  case  of  shortage;  and 
that  the  circuit  court  has  not  the  primary  power  to  award  such  dam- 
ages, even  although  they  may  have  been  caused  by  a  practice  that  did 
not  prevail  at  the  time  when  the  suit  was  brought.  If  the  plaintiff's 
contention  is  sound  it  follows  that  two  irreconcilable  results  may  come 
to  pass.  If  section  9  applies  to  a  situation  like  this — where  the  prac- 
tice complained  of  has  ceased — a  shipper  who  elects  to  sue  at  law 
is  thus  turning  to  a  tribunal  upon  which  his  election  may  be  said  to 
confer  exclusive  jurisdiction  of  his  complaint.  But  if  another  shipper 
has  previously  been  obliged  to  go  before  the  Commission — the  ob- 
noxious practice  being  then  in  force — it  is  clear  that  this  shipper  (who 
is  seeking  redress  for  the  same  wrong)  has  addressed  the  proper  tri- 
bunal, for  in  that  event  it  is  conceded  that  the  Commission  had  ex- 
clusive primary  jurisdiction  of  the  subject-matter.     Whose  decision 
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is  to  prevail?  It  might  easily  happen  that  after  one  shipper  hkd  ap- 
pealed to  the  Commission  a  carrier  might  give  up  the  practice,  either 
before  or  after  the  Commission  had  passed  upon  its  validity,  and  that 
other  shippers  might  thereupon  bring,  suits  at  law  to  recover  dam- 
ages, as  the  present  plaintiff  has  done.  If  the  Commission  has  no 
power  to  entertain  the  complaints  of  these  shippers  because  the  prac- 
tice has  ceased — and  this  is  the  plaintiff's  position — the  courts  must 
have  complete  jurisdiction,  and  must  therefore  be  able  to  decide  wheth- 
er the  practice  complained  of  is  preferential.  But,  as  the  Commission 
had  undoubted  primary  jurisdiction  of  the  complaint  that  was  first 
made,  does  the  ruling  of  the  Commission  govern  in  case  the  practice 
should  be  sustained  in  whole  or  in  part?  Or  does  the  ruling  of  the 
court  govern,  in  case  the  practice  should  be  condemned,  either  in 
whole  or  in  part?  Under  the  Illinois  Central's  Case  the  decision  of 
the  Commission  upon  such  a  subject  is  declared  to  be  final ;  the  wis- 
dom or  discretion  of  the  order  is  not  to  be  reviewed  by  the  courts; 
and  yet  a  ruling  that  is  thus  adjudged  to  be  final  would  nevertheless 
be  practically  subject  to  review  at  the  hands  of  a  jury  or  of  several 
juries,  and  might  be  wholly  set  at  naught. 

If  it  be  asked.  What  then  becomes  of  the  power  to  sue  for  dam- 
ages that  is  given  by  section  9  of  the  act?  the  answer  is  apparently  to 
be  found  in  the  following  language  from  the  Abilene  Oil  Company 
Case  (page  442  of  204  U.  S.,  page  356  of  27  Sup.  Ct.  [51  L.  Ed.  553]) : 

•*In  other  words,  we  think  It  Inevitably  follows  from  the  context  of  the  act 
that  the  independent  right  of  an  individual  originally  to  maintain  actions  in 
courts  to  obtain  pecuniary  redress  for  violations  of  the  act,  conferred  by  the 
ninth  section,  must  be  confined  to  redress  of  such  wrongs  as  can,  consistently 
with  the  context  of  the  act,  be  redressed  by  courts  without  previous  action  by 
the  Ojmmisslon.    ♦    ♦    ♦ »» 

There  are  wrongs  to  which  a  shipper  may  be  subjected  that  do  not 
need  previous  action  by  the  Commission.  For  example — to  give  a 
single  illustration — isolated  acts  of  oppression  or  extortion,  directed 
against  individuals,  might  in  all  probability  be  redressed  by  suit  at 
the  election  of  the  injured  shipper.  But  where  a  practice  that  is  ap- 
plied alike  to  all  shippers,  or  to  all  of  a  class,  is  complained  of  because 
its  effect  is  nevertheless  averred  to  be  preferential,  a  different  situation 
is  presented.  There  the  act  has  given  to  the  Commission  a  primary 
jurisdiction  over  the  subject-matter  in  order  that  redress  may  be  in- 
telligent, complete,  and  uniform;  and  this  I  believe  to  be  true  whether 
redress  is  sought  before,  or  after,  the  practice  has  been  given  up. 

The  defendant's  motion  to  dismiss  the  suit  for  want  of  jurisdiction 
must  be  granted. 


UNITED  STATES  v.  MINIDOKA  &  S.  W.  R.  OO.  et  aL 

(Carcuit  Court,  D.  Idaho,  C.  D.    February  8,  1910.) 

L  PtTBLio  Lands  (§  50%,*  New,  Vol.  0,  Key  No.  Series)— Railboad  Kionr 
or  Way — ^Lands  Subject. 

Lands  within  a  reservation  withdrawn  under  the  reclamation  act  (Act 
June  17,  1902,  c.  1093,  32  Stat.  388  [U.  S.  Comp.  St.  Supp.  1909,  p.  59G]) 
for  the  furtherance  of  an  irrigation  project  and  resting  under  valid,  sub- 
sisting homestead  filings  are  no  longer  "public  lands,"  and  are  therefore 

*|*or  othw  CUM  ■••  lame  topic  A  i  numbbb  in  D«o.  A  Am.  Digs.  1907  to  dat«,  A  Rep'r  IndezM 
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exempt  from  the  operation  of  the  railroad  right  of  way  act  (Act  March 
8,  1875,  c.  152,  18  Stat.  482  [U.  S.  Comp.  St  1901,  p.  1568]),  granting  to 
railroad  companies  rights  of  way  through  the  public  lands  of  the  United 
States. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  vol.  6^  pp. 
6793^5795;   vol.  8,  p.  7772.] 

2l  Public  Lands   (5   7*)  —  Irrigation  —  Reclamation  "  Pro ject  —  Railroad 
KioHT  OP  Wat— Injunction. 

Rev.  St  I  2288^  amended  by  Act  Ma^ch  3,  1905,  c.  1424,  33  Stat.  991  (U. 
8.  Comp.  St.  Supp.  1909,  p.  537),  provides  that  a  bona  fide  settler  under 
the  pre-emption,  homestead,  or  other  settlement  law  may  transfer  by  war- 
ranty against  his  own  acts  any  portion  of  his  claim  for  a  railroad  right  of 
way,  which  transfer  shall  not  vitiate  his  right  to  complete  and  perfect 
title  to  his  claim.  Held  that,  where  homestead  claimants  within  land 
withdrawn  for  a  reclamation  project  transferred  land  to  a  railroad  com- 
pany for  a  right  of  way,  the  fact  that  the  entryman  might  forfeit  or 
abandon  his  entry  did  not  constitute  such  an  Interest  In  the  land  as  to 
entitle  the  government  to  an  Injunction  restraining  the  railroad  company 
from  constructing  Its  railroad  across  the  lands  and  Canals  embraced  In' 
the  reclamation  project. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent.  Dig.  |  7;  Dec.  Dig. 
§J.*) 

8.  Public  Lands  (8  135*) — Railroad  Right  of  Way— Homestbad  Entries— 
Rj)x:lamation  Project. 

The  right  to  transfer  land  for  a  railroad  right  of  way  conferred  on  a 
bona  fide  settler  under  the  pre-emption,  homestead,  or  other  settlement 
law  by  Rev.  St.  S  2288,  amended  by  Act  March  3, 1905,  c.  1424,  33  Stat.  991 
(U.  S.  Comp.  St.  Supp.  1909,  p.  537),  applies  to  homestead  land  within  a 
reclamation  district,  and  hence  the  United  States,  after  such  transfer.  Is 
only  entitled  to  have  the  railroad  so  constructed  as  not  to  Interfere  with 
the  Irrigation,  reservoirs,  ditches,  and  canals. 

[Ed.  Note.--For  other  cases,  see  Public  Lands,  Cent  Dig.  i  354;  Dea 
Dig.  S  135.*] 

4.  PuDLio  Lands  (J  135*)— Homestead  Entry— Railroad  Right  of  Way- 
Conveyance  BY  ENTRYUAN. 

That  the  United  States  may  .In  the  future  reasonably  require  rights  of 
way  for  ditches,  In  furthering  a  reclamation  project.  In  «addition  to  those 
now  occupied  by  existing  canals,  and  that  It  may  be  entitled  to  reserve 
land  therefor  under  General  Appropriation  Act  Aug.  30,  1800  c.  837  26 
Stat.  391  (U.  S.  Comp.  St.  1901,  p.  1570),  providing  that.  In  all  patents' for 
land  thereafter  taken  up  under  the  United  States  land  laws  on  entiies 
west  of  the  one  hundredth  meridian,  land  shall  be  expressly  reserved  for ' 
a  right  of  way  for  ditches  and  canals  constructed  by  the  authority  of  the 
United  States,  did  not  prevent  a  railroad  company  from  occupying  lands 
In  praesenti  legally  conveyed  to  it  within  a  reclamation  reservaUon  by  a 
homestead  entryman. 

T>i^i  l£%'~^^^  ^^^^^  ^^^'  '^  ^"^^^^  ^^^  ^^^  ^^-  *  854;    Dea 

In  Equity.  Suit  by  the  United  States  against  the  Minidoka  & 
Southwestern  Railway  Company  and  another.  Application  for  tempo- 
rary injunction.     Granted  in  part. 

C.  H.  Lingenfelter,  U.  S.  Atty.,  and  B.  E.  Stoutemyer,  for  the  Unit- 
ed States. 

P.  L.  Williams  and  D.  Worth  Clark,  for  defendants. 
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DIETRICH,  District  Judge.  This  is  an  application  for  a  temporary 
injunction  restraining  the  defendant  from  completing  the  construction 
of  its  railroad  across  certain  lands  and  canals  embraced  in  the  Mini- 
doka reclamation  project,  in  Cassia  county,  Idaho.  The  substantial 
facts  are  not  in  dispute,  and  the  questions  of  law  arise  upon  the  con- 
struction and  application  of  the  general  railroad  right  of  way  act  of 
March  3,  1875  (Act  March  3,  1875,  c.  152,  18  Stat.  482  [U.  S.  Comp. 
St.  1901,  p.  1568]),  granting  to  railroad  corporations  rights  of  way 
through  "the  public  lands  of  the  United  States,"  a  paragraph  of  the 
general  appropriation  act,  approved  August  30,  1890  (Act  Aug.  30, 
1890,  c.  837,  26  Stat.  391  [U.  S.  Comp.  St.  1901,  p.  1570]),  providing 
"that  in  all  patents  for  lands  hereinafter  taken  up  under  any  of  the  land 
laws  of  the  United  States  or  on  entries  or  claims  validated  by  this  act 
west  of  the  one  hundredth  meridian,  it  shall  be  expressed  that  there  is 
reserved  from  the  lands  in  said  patent  described,  a  right  of  way  thereon 
for  ditches  or  canals  constructed  by  the  authority  of  the  United  States," 
an  act  amending  section  2288  of  the  Revised  Statutes  of  the  United 
States,  approved  March  3,  1905  (Act  March  3,  1905,  c.  1424,  33  Stat. 
991  [U.  S.  Comp.  St.  Supp.  1909,  p.  537])  which  is  as  follows:  "Any 
bona  fide  settler  under  the  pre-emption,  homestead,  or  other  settlement 
law  shall  have  the  right  to  transfer,  by  warranty  against  his  own  acts, 
any  portion  of  his  claim  for  church,  cemetery,  or  school  purposes,  or 
for  the  right  of  way  of  railroads,  telegraph,  telephones,  canals,  reser- 
voirs, or  ditches  'for  irrigation  or  drainage  across  it ;  and  the  transfer 
for  such  public  purposes  shall  in  no  way  vitiate  the  right  to  cornplete 
and  perfect  the  title  to  his  claim" — and  the  reclamation  act,  approved 
June  17,  1902  (Act  June  17,  1902,  c.  1093,  32  Stat.  388  [U.  S.  Comp. 
St.  Supp.  p.  596]). 

The  reclamation  act, '  appropriating  for  the  irrigation  of  arid  lands 
in  certain  states  and  territories  the  proceeds  of  the  sales  of  public  lands 
situate  therein,  directs  the  Secretary  of  the  Interior  to  cause  examina- 
tions and  surveys  to  be  made  for  the  purpose  of  determining  the  feasi- 
bility of  any  given  project,  and  authorizes  him  to  "withdraw  from  pub- 
lic entry  the  lands  required  for  any  irrigation  works  contemplated" 
,  under  its  provisions ;  and  it  further  authorizes  him,  "at  or  immediately 
prior  to  the  time  of  beginning  the  surveys  for  any  contemplated  irriga- 
tion works,  to  withdraw  from  entry,  except  under  the  homestead  laws, 
any  pubHc  lands  believed  to  be  susceptible  of  irrigation  from  said 
works."  It  is  also  provided  that  public  lands  which  it  is  proposed  to 
irrigate  "shall  be  subject  to  entry  only  under  the  provisions  of  the 
homestead  laws,  in  tracts  of  not  less  than  forty  nor  more  than  one 
hundred  and  sixty  acres,  and  shall  be  subject  to  the  limitations,  charges, 
terms,  and  conditions"  in  the  act  prescribed.  These  terras  and  limita- 
tions are  that  the  Secretary  of  the  Interior  may  confine  the  entry  of 
any  one  person  to  such  an  area,  not  less  than  40  nor  more  than  160 
acres,  as  in  his  opinion  may  be  reasonably  required  for  the  support  of 
a  family;  that  the  commutation  provisions  of  the  general  homestead 
laws  shall  not  apply ;  that  the  entr3mian  shall  pay  in  the  manner  and  at 
the  times  prescribed  by  the  Secretary  of  the  Interior  a  ratable  propor- 
tion of  the  cost  of  the  irrigation  works;   and  that  he  shall  pay  the 
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charges  for  construction  of  the  irrigation  works  apportioned  against 
his  tract,  and  reclaim  at  least  one-half  of  the  total  irrigable  area  of  his 
entry  for  agricultural  purposes  before  receiving  patent.  It  will  be  ob- 
served that  ]the  act  provides  for  two  different  "withdrawals"  or  "res- 
ervations," to  be  made  by  the  Secretary  of  the  Interior.  As  is  said 
in  United  States  v.  Hanson,  167  Fed.  881,  93  C.  C.  A.  371: 

"It  provides,  first,  that  the  Secretary  may  withdraw  from  public  entry  such 
lands  as  are  required  for  the  actual  occupation  of  the  reclamation  service. 
This  is  for  such  purposes  as  reservoirs,  canals,  pumping  works,  etc.  No  ex- 
ception whatever  is  expressed  as  to  the  lands  which  are  to  be  withdrawn  for 
these  purposes.  It  provides,  second,  for  the  withdrawal  of  any  other  public 
lands  ^believed  to  be  susceptible  of  irrigation  from  said  works.'  Such  lands 
are  to  be  withdrawn  from  entry,  'except  under  the  homestead  laws.' " 

Briefly,  and  omitting  the  recital  of  dates  and  details,  the  facts  are 
that  prior  to  the  organization  of  the  defendant  railroad  company  the 
Secretary  of  the  Interior,  acting  under  authority  of  the  reclamation 
act,  established  the  Minidoka  project,  and  entered  upon  the  construc- 
tion of  the  works  for  the  irrigation  of  the  lands  embraced  therein. 
Certain  lands  were  withdrawn  or  reserved  for  the  use  of  the  govern- 
ment, for  its  dams,  pumping  plant,  canals,  and  other  structures ;  but 
none  of  the  lands  so  reserved  are  here  involved.  There  were  also  with- 
drawn from  entry,  "except  under  the  homestead  laws,"  other  public 
lands,  aggregating  a  large  area,  "believed  to  be  susceptible  of  irriga- 
tion" from  the  contemplated  works.  Soon  thereafter  all  the  lands  of 
the  latter  class  were  entered  by  qualified  persons  under  the  provisions 
of  the  general  homestead  law,  modified  and  limited,  as  hereinbefore 
stated,  by  the  reclamation  act.  These  entries  were  made  at  various 
dates,  some  of  them  several  years  prior  to  the  commencement  of  this 
action,  but  none  of  them  have  as  yet  progressed  to  final  proof  or 
patent.  The  defendant  railroad  company  projected  a  branch  road, 
connecting  with  an  existing  line  at  the  town  of  Burley,  and  traversing 
in  its  course  for  a  distance  of  approximately  six  miles  lands  thus  cov- 
ered by  homestead  entries,  and  in  the  possession  of  the  several  entry- 
men,  and  also  intersecting  three  of  the  project  canals  constructed  and 
controlled  by  the  reclamation  service.  Apparently  for  the  purpose  of 
claiming  some  benefit  under  the  railroad  right  of  way  act  of  March  3, 
1875,  prior  to  the  commencement  of  this  suit  and  after  the  definite 
location  of  its  line  of  road,  the  railroad  company  filed  with  the  Secre- 
tary of  the  Interior  a  copy  of  its  articles  of  incorporation  and  proofs 
of  its  organization  under  the  same.  It  has  not,  however,  filed  any  pro- 
file map  with  the  register  of  the  local  land  office.  Recognizing  the 
possession  and  rights  of  the  homestead  entrymen,  the  defendant,  be- 
fore it  commenced  to  grade  its  roadbed,  much  work  upon  which  has 
now  been  done,  negotiated  with  thp  entrymen,  and,  by  purchase,  se- 
cured from  them,  so  far  as  lay  within  their  power  to  grant,  the  desired 
right  of  way.  There  are  two  or  three  entrymen  with  whom  negotia- 
tions are  still  pending,  but  that  fact  is  unimportant,  for  the  entrymen 
are  not  complaining,  and  the  defendant  fully  concedes  the  necessity  of 
extinguishing  their  claims,  either  by  purchase  or  by  proceedings  in 
eminent  domain.  There  has  been  no  interference  by  the  defendant 
with  the  complainant's  canals,  and  there  is  a  disavowal  of  any  purpose 
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or  intent  to  make  or  to  claim  the  right  to  make  any  crossing  which  will 
diminish  their  capacity  or  impair  their  safety,  or  materially  restrict  the 
complainant's  management  and  control  thereof. 

From  this  brief  statement  it  is  apparent  that  complainant's  applica- 
tion for  injunctive  relief  rests  upon  two  classes  of  property  rights 
which,  it  is  alleged,  the  defendant  is  threatening  to  invade — its  interest 
in  the  lands  which  are  in  the  possession  of  the  several  entrymen,  but 
to  which  it  holds  the  legal  title,  and  its  rights  in  the  canals  which  it 
has  constructed  across  these  lands,  and  of  which  it  has  the  exclusive 
possession.    First,  as  to  the  lands. 

At  the  argument  there  was  considerable  discussion  touching  the  ques- 
tion whether  or  not  lands  withdrawn  under  the  reclamation  act  from 
entry,  "except  under  the  homestead  laws,"  are  subject  to  the  opera- 
tion of  the  railroad  right  of  way  act  of  March  3,  1875,  the  plaintiff 
affirming,  and  the  defendant  denying,  that  such  lands  are  within  the 
exception  of  section  5,  which  provides  that  the  act  shall  not  apply  to 
"lands  especially  reserved  from  sale."  But  the  question  does  not  seem 
to  be  pertinent  at  the  present  juncture ;  for  whatever  may  be  the  legal 
status  of  the  lands  so  withdrawn  under  the  reclamation  act,  after  with- 
drawal and  prior  to  entry,  all  of  the  lands  here  involved  rest  under 
valid  subsisting  homestead  filings,  and  being,  therefore,  no  longer 
"public  lands,"  they  are  exempt  from  the  operation  of  the  right  of  way 
act,  which,  by  its  express  terms,  is  made  applicable  only  to  "public 
lands  of  the  United  States."  Bardon  v.  Northern  Pacific  Railroad  Co., 
145  U.-  S.  535,  12  Sup.  Ct  856,  36  L.  Ed.  806.  And  whether  we  take 
the  one  view  or  the  other  of  the  ensuing  rights  of  the  parties,  when 
and  in  the  contingency  that  a  present  entryman  shall  forfeit  or  abandon 
his  entry  covering  lands  traversed  by  the  defendant's  railroad,  the  an- 
ticipation of  such  a  possible  occurrence  furnishes  no  substantial  basis 
for  present  injunctive  relief.  In  either  view,  the  rights  of  the  railroad 
company  upon  the  happening  of  such  a  contingency  would  be  measured 
by  the  law.  They  will  not  be  enlarged  by  the  possession  of  the  rail- 
road company,  however  long  continued,  for,  as  against  the  govern- 
ment, neither  acquiescence  nor  lapse  of  time  may  be  pleaded  in  bar. 
It  follows  that  if  the  right  of  way  act  does  not  become  applicable  upon 
the  cancellation  of  an  existing  entry,  and,  if  the  railroad  company  holds 
under  no  other  pertinent  provision  of  law,  the  plaintiff  may,  as  soon  as 
the  land  is  released  from  entry,  without  prejudice  assert  all  the  rights 
of  an  owner  against  one  who,  without  right,  holds  possession  of  its 
property.  If,  upon  the  other  hand,  the  right  of  way  act  will  in  such  a 
contingency  operate  to  effect  a  grant  of  the  right  of  way  to  the  de- 
fendant, a  court  of  equity,  without  other  reason  for  so  doing,  cannot 
at  this  time  properly  enjoin  the  defendant  from  putting  itself  in  a  posi- 
tion where  it  may  without  wrongdoing  secure  the  benefits  of  a  valid 
law. 

The  primary  inquiry,  therefore,  relates  to  the  present,  rather  than 
the  future,  rights  of  the  several  parties  in  interest — such  rights  as  are 
created  and  defined  by  the  acts  hereinbefore  referred  to,  exclusive  of 
the  railroad  right  of  way  act.  I  say  the  several  parties  in  interest,  be- 
cause, while  tlie  controversy  is  in  form  between  the  government  and 
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the  railroad  company,  its  adjudication  necessarily  involves  a  considera- 
tion of  the  rights  of  the  homestead  settlers,  who  have  entered  the  lands 
and  assumed  certain  obligations,  and  who,  in  turn,  are  entitled  to 
receive  such  reciprocal  benefits  and  to  exercise  such  valuable  privileges 
as  are  provided  for  by  law;  and,  as  will  presently  appear,  between 
an  entry  subject  to  legsil  limitations,  such  as  are  implied  by  the  com- 
plainant's contention,  and  an  entry  measuring  up  to  the  defendant's 
view  of  the  law,  there  is  a  distinction  which  the  entryman  may  not  un- 
reasonably regard  as  highly  material.  The  original  homestead  law 
was  enacted  for  the  purpose  of  encouraging  settlement  upon  the  pub- 
lic domain,  the  essential  conditions  to  the  acquisition  of  title  being  that 
tlie  entryman  should  make  his  home  upon  the  land,  and  improve  and 
cultivate  it.  Right  of  possession  and  the  duty  of  occupation  follow  the 
initiation  of  the  entry,  and  from  that  time  until  the  title  is  fully  earned 
the  entryman  may  make  such  uses  of  the  land  as  are  within  the  spirit 
and  general  purpose  of  the  homestead  law,  all  the  time  with  due  regard 
to  the  rights  of  the  government,  still  the  owner  of  the  principal  estate. 
The  entryman  may  not  commit  waste  or  use  the  resources  of  the  land 
except  in  so  far  as  may  be  reasonably  necessary  to  effect  the  lawful 
object  of  his  possession,  nor  may  he  occupy  the  land  or  permit  its  oc- 
cupancy for  a  purpose  inconsistent  with  the  general  purpose  of  tillage 
and  home  making.  By  strict  requirement  the  entry  can  be  made  only 
for  the  use  and  benefit  of  the  entr}'man,  and  is  nontransferable ;  nor 
may  any  part  of  the  entry  be  alienated,  either  by  voluntary  contract  Or 
by  judicial  sale.  It  follows  that  under  the  law  as  originally  enacted 
the  entryman  could  not  legally  use  or  permit  another  to  use  any  part  of 
his  entry  for  railroad  purposes,  nor  could  he  make  a  conveyance  for 
such  purpose.  The  practical  necessity  for  making  certain  exceptions 
to  these  rigid  restrictions  upon  the  power  of  the  entryman  must  have 
soon  become  apparent,  and  was  doubtless  brought  to  the  attention  of 
Congress,  for  we  find  that  by  the  act  of  March  3, 1873  (Rev.  St.  U.  S. 
§  2288),  the  entryman  was  authorized  to  transfer  by  warranty  against 
his  own  acts  any  portion  of  his  entry  for  church,  cemetery,  or  school 
purposes,  and  for  the  right  of  way  of  railroads,  all  of  which,  as  ap- 
pears from  the  statute,  were  deemed  to  be  "public  purposes,"  and  later, 
by  the  amendatory  act  of  March  3,  1895,  authority  to  transfer  was  ex- 
tended to  rights  of  way  for  telegraph  and  telephone  lines,  and  for  irri- 
gation canals  and  reservoirs,  which  are  also  declared  to  be  public  pur- 
poses. And,  if  we  will  but  for  a  moment  contemplate  the  plight  of  a 
community  macle  up  of  settlers  upon  public  lands  entered  under  the 
homestead  laws,  where  no  one  has  the  power  to  convey  or  to  acquire  a 
site  for  a  school  house  or  a  church  or  a  cemetery,  or  a  right  of  way  for 
a  railroad  or  a  telegraph  or  telephone  line,  or,  in  an  arid  region,  for 
an  irrigating  ditch,  both  the  reasons  for  this  legislation  and  the  objects 
and  purposes  thereof  will  clearly  appear. 

By  its  express  terms  the  act  confers  upon  "any  bona  fide  settler  un- 
der the  pre-emption,  homestead,  or  other  settlement  law"  the  right  to 
transfer  for  a  railroad  right  of  way,  and,  while  its  application  to  an 
entry  under  the  homestead  law,  as  modified  by  the  reclamation  act,  is 
here  apparently  denied  by  the  government,  no  good  reason  is  offered, 
and,  as  I  view  it,  no  substantial  reason  can  be  brought  forward  for 
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refusing  such  an  entryman  the  benefit  thereof.  In  terms  the  act  is  all 
inclusive,  for  even  were  the  suggestion  of  counsel  for  the  government 
to  be  adopted,  that  the  entries  under  consideration  are  not,  strictly 
speaking,  to  be  deemed  homestead  entries,  we  still  have  the  express 
provision  that  "any  bona  fide  settler  under  ♦  *  *  (any)  other  set- 
tlement law"  may  make  a  transfer,  and  this  declaration  is,  beyond  all 
peradventure,  broad  enough  to  include  the  entrymen  of  the  lands  in 
question.  Moreover,  if  by  reason  of  any  ambiguity  the  language  of 
the  act  were  subject  to  construction,  no  reason  is  to  be  found  in  the 
general  policies  of  the  government,  or  in  the  scope  and  purpose  of  the 
reclamation  act,  for  narrowly  construing  this  law,  to  the  exclusion  of 
entries  within  reclamation  projects.  The  purpose  of  the  reclamation 
act  is  identical  with  that  of  the  original  homestead  act.  It  is  but  an 
adaptation  of  the  original  act  to  conditions  not  in  contemplation  at  the 
time  of  the  earlier  legislation.  It  encourages  and  makes  possible  the  set- 
tlement and  tillage  of  large  tracts  of  public  lands,  and,  to  say  the  least, 
it  is  quite  as  important  that  settlers  upon  such  lands,  as  that  settlers 
upon  lands  more  easily  reclaimed  and  improved,  have  schools,  churches, 
cemeteries,  telephones,  telegraphs,  and  convenient  means  of  transporta- 
tion. Yet  it  was  practically  conceded  at  the  argument  by  counsel  for 
the  government  that,  if  the  settlers  here  cannot  by  their  consent  au- 
thorize the  construction  of  a  railroad  across  their  several  entries,  then 
there  is  no  way  provided  by  law  by  which  such  right  may  be  granted ; 
for  if,  as  is  contended  on  behalf  of  the  government,  and  as  is  here  held, 
the  general  right  of  way  act  of  March  3,  1875,  is  not  applicable  under 
the  existing  conditions,  and  if  the  act  now  under  consideration  is  like- 
wise inapplicable,  then,  so  far  as  I  am  advised,  there  is  no  law  either 
granting  a  right  of  way  or  vesting  in  any  officer  or  department  the  au- 
thority or  discretion  to  make  a  grant  of  such  a  right  of  way,  or 
legally  to  consent  to  occupancy  for  such  purpose.  And  it  follows  that, 
if  the  settlers  have  not  the  power  to  grant  such-  right  of  way  for  rail- 
road purposes,  neither  have  they  the  power  to  convey  sites  for  school 
houses  or  churches  or  cemeteries,  or  rights  of  way  for  ditches  or  for 
telegraph  or  telephone  lines. 

If,  then,  as  I  think  must  be  held,  the  entrymen  here  are  entitled  to  the 
full  benefit  of  this  legislation,  it  is  proper  next  to  consider  the  nature 
and  eflFect  of  an  authorized  conveyance  for  one  of  the  public  purposes 
specified  in  the  law.  It  is,  of  course,  possible  so  literally  to  construe 
the  law  as  to  confine  the  operation  of  the  conveyance  therein  provided 
for  strictly  to  the  entryman's  estate.  Such  a  construction  would,  how- 
ever, necessarily  imply  that  the  entryman  is  simply  authorized  to  exe- 
cute a  worthless  instrument,  for  the  grantee  could  not  obtain  any  bene- 
fits thereunder  without  first  extinguishing  the  rights  and  divesting  the 
title  of  the  government,  conditions  with  which  it  is  admittedly  impossi- 
ble to  comply.  The  entryman  could  convey  a  site  for  a  schoolhouse, 
but  actual  use  of  such  site  for  school  purposes  would  constitute  a  tres- 
pass against  the  United  States ;  and  settlers  might  convey  a  right  of 
way  for  a  railroad,  but  it  would  be  unlawful  for  the  grantee  to  con- 
struct a  roadbed  and  lay  a  railroad  track  thereon. 

Is  it  to  be  supposed  that  Congress  intended  thus  to  *'keep  the  wor** 
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of  promise  to  the  ear  and  break  it  to  the  hdpe"  ?  The  law  must  receive 
a  sensible  construction,  to  the  end  that  its  underlying  purpose  may  be 
given  practical  effect  and  its  general  objects  accomplished.  As  has  al- 
ready been  stated,  this  legislation  was  first  enacted  in  1873;  and  soon 
thereafter,  in  1875,  Congress  passed  the  general  right  of  way  act,  pro- 
viding for  the  acquisition  of  rights  of  way  across  public  lands  and  over 
possessory  claims  upon  public  lands.  Appreciating  the  desirability,  if 
not  the  necessity,  of  having  railroads  penetrate  and  traverse  the  public 
domain  upon  which  settlement  was  bemg  encouraged,  Congress  doubt- 
less ^iurposed,  by  these  acts,  to  make  ample  provision  for  the  acquisi- 
tion of  rights  01  way  across  all  lands  (excepting  those  reserved  for 
special  purposes)  in  which  it  had  any  interest,  and  which  would  be  en- 
countered in  making  the  desired  extensions  of  railroad  lines.  It  is 
reasonable  to  assume  that  the  two  acts  were  deemed  to  be  sufficient  to 
accomplish  this  purpose.  By  the  act  of  March  3,  1875,  it  expressed  its 
willingness  freely  to  grant  such  rights  of  way  over  lands  where  the 
government  was  the  owner  of  the  entire  interest,  and  there  is  no  rea- 
sonable ground  to  suppose  that  it  was  unwilling  to  grant  similar  rights 
of  way  over  lands  in  which  the  interest  of  the  government  was  limited. 
And  it  is  further  to  be  remarked  that  if  at  the  time  of  the  passage  of 
the  act  of  1876  it  was  understood  that  the  act  of  1873,  together  with 
conveyances  made  in  pursuance  thereof,  was  insufficient  to  authorize 
the  grantee  to  occupy  and  use  the  right  of  way  for  the  purposes  speci- 
fied in  the  grant,  it  is  strange  that  Congress,  while  granting,  without 
charge,  rights  of  way  over  lands  which  were  exclusively  public,  did 
not  also  include  lands,  similarly  situated,  in  which  the  public  had  only 
a  reversionary  interest.  From  these  considerations  the  conclusion  is 
unavoidable  that,  subject  to  the  entryman's  conveyance,  the  act  of  1905, 
if  it  does  not  operate  as  a  grant  of  the  government's  interest,  at  least 
authorizes  occupancy  and  use  for  the  purppses  specified  in  the  convey- 
ance during  the  life  of  the  entry.  What  rights  the  railroad  company 
may  have  in  case  its  grantor,  an  entryman,  abandons  his  entry,  need  not 
at  this  time  be  determined.  That  may  be  a  matter  of  future  concern 
to  the  defendant,  but  it  is  of  no  present  interest  to  the  plaintiff ;  for, 
if  we  adopt  the  view  least  favorable  to  it,  and  hold  that  it  is  not  a 
grantee,  but  only  a  licensee,  still  as  a  licensee  merely,  the  defendant's 
present  occupancy  and  use  are  fully  authorized  by  law,  and  the  plain- 
tiff's contention  that  it  is  a  trespasser  must  therefore  fail. 

It  is  suggested  that,  if  this  view  prevails,  it  will  be  entirely  possible 
for  an  entryman  to  impair  the  security  of  the  government  for  the  re- 
paym<*nt  to  it  of  the  cost  of  the  irrigation  works  by  granting  rights  of 
way  to  such  an  extent  that  the  land  will  be  rendered  valueless  for  agri- 
cultural purposes.  But  such  a  peril  is  more  fanciful  than  real.  The 
danger  from  a  possible  epidemic  of  competitive  railroad  building  may, 
it  is  thought,  be  treated  as  a  negligible  consideration,  and  as  for  a  road 
or  two,  as  was  said  by  the  Supreme  Court  in  Railroad  Company  v. 
Baldwin,  103  U.  S.  426,  26  L.  Ed.  578,  the  "lands  would  not  be  less 
valuable  for  settlement  by  a  road  running  through  them.  On  the  con- 
trary, their  value  would  be  greatly  enhanced  thereby." 

It  is  further  suggested  that  in  carrying  to  completion  its  projected 
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irrigation  system  the  government  may  in  the  future  reasonably  require 
rights  of  way  for  ditches  in  addition  to  those  now  occupied  by  existing 
canals,  and  that  these  lands,  being  west  of  the  one  hundredth  meridian, 
are  subject  to  the  reservation  in  the  act  of  August  30,  1896,  the  mate- 
rial provision  in  which  is  hereinbefore  set  forth,  requiring  that  there  be 
expressed  in  patents  for  lands  lying  west  of  the  one  hundredth  merid- 
ian a  reservation  of  rights  of  way  for  ditches  and  canals  "constructed 
by  authority  of  the  United  States."  But  the  rights  of  the  United 
States  by  virtue  of  this  provision  are  no  greater  before  than  after 
patent,  and  it  may  well  be  doubted  whether  the  contention  would  be 
made  that  a  railroad  company  holding  a  deed  from  the  patentee,  for  a 
right  of  way  across  lands  thepatent  to  which  contains  such  a  reserva- 
tion should,  at  the  instance  of  the  government,  and  solely  because  of 
such  reserved  easement,  be  enjoined  from  using  its  right  of  way.  As- 
suming for  present  purposes  the  correctness  of  the  construction  hereto- 
fore placed  upon  the  law  by  this  court,  in  Green  v.  Willhite  (October  31, 
190G)  160  Fed.  755,  and  by  the  Supreme  Court  of  Idaho,  in.  Green  v. 
Wilhite,  14  Idaho,  238,  93  Pac.  971,  it  does  not  follow  that  because  of 
the  reservation  in  favor  of  the  government  the  patentee  and  his  grantee 
must  refrain  from  occupying  or  using  the  land  pending  the  selection 
and  location  by  the  government  of  needful  rights  of  way.  The  reser- 
vation is  sufficiently  onerous  if  it  be  limited  to  the  purposes  for  which  it 
was  intended,  and  those  purposes  require  only  that  the  absolute  posses- 
sion and* dominion  of  the  owner  yield  to  the  needs  of  the  government 
when  and  to  the  extent  that  they  actually  arise.  There  is  no  reason 
why  in  the  meantime  the  land  should  lie  idle,  or  that  either  the  entry- 
man  or  his  grantee  should  be  prohibited  from  making  any  legitimate 
use  thereof.  It  is,  of  course,  assumed  that  the  reservation  loses  none  of 
its  force  by  reason  of  a  transfer  by  the  entry  man  or  patentee ;  and,  that 
being  the  case,  is  there  any  more  reason  for  enjoining  the  defendant 
from  laying  its  track  across  the  land  than  for  restraining  the  entryman 
from  building  his  fences  or  planting  his  crops,  or  digging  his  ditches  ? 
In  either  case,  unless  some  other  statute  intervenes,  the  rights  of  the 
government  by  reason  of  the  reservation,  whatever  they  may  be,  must, 
as  the  public  needs  arise,  necessarily  prevail ;  and  the  peril  of  occu- 
pancy for  railroad  purposes  would  therefore  appear  to  be  to  the  defend- 
ant rather  than  to  the  plaintiff. 

Passing  to  the  second  branch  of  the  case,  the  crossing  of  the  plain- 
tiff's canals,  it  is  found  that  the  controversy  involves  not  so  much  the 
general  principles  of  law  by  which  the  rights  and  obligations  of  the 
parties  are  to  be  measured  as  the  practical  application  of  these  princi- 
ples to  the  particular  facts.  The  government,  having  rightfully  located 
and  constructed  its  canals,  is,  like  any  other  proprietor,  entitled  to  be 
protected  against  any  unlawful  interference  with  their  maintenance 
and  use;  and  this  general  right  the  defendant  in  terms  concedes. 
Upon  the  other  hand,  it  is  taken  for  granted  that  the  Secretary  of  the 
Interior,  at  whose  instance  presumably  the  suit  was  commenced,  is 
actuated  only  by  the  motives  of  a  fair-minded  and  prudent  owner,  and 
is  seeking,  not  to  obstruct  the  building  of  the  railroad,  but  only  to  be 
protected  against  loss  and  peril  by  reason  of  its  construction.     In  a 
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large  seqse  the  Secretary  of  the  Interior  in  building  and  operating 
these  canals  acts  as  the  trustee  for  the  settlers,  upon  whom  primarily 
rests  the  burden  of  their  icost,  and  into  whose  hands  their  control  will 
ultimately  pass ;  and  it  will  therefore  be  assumed  that  he  desires  to  en- 
courage and  not  to  impede  the  execution  of  a  work  which  admittedly  is 
of  general  interest,  and  will  be  of  general  benefit  to  the  entrymen ;  pro- 
vided that  and  so  long  as  the  work  is  carried  forward  in  such  manner 
as  not  to  injure  or  imperil  the  project  and  property  which  it  is  his 
specific  duty  to  protect.  These  canals  extend  through  the  country  at 
great  length,  and  obviously  intolerable  inconvenience  would  be  entailed, 
not  only  upon  the  entrymen  whose  lands  are  crossed,  but  upon  the 
public  at  large,  if  bridges  should  be  denied  for  the  passage  of  ways 
either  public  or  private.  Such  crossings,  whether  of  wagon  roads  or  of 
railroads,  should,  of  course,  be  made  without  expense  or  loss  to  the 
oWner  of  the  canals,  and  in  such  manner  as  not  to  impair  or  imperil 
their  efficiency,  or  increase  the  burden  of  their  maintenance.  Pre- 
cautions for  safety  should  be  taken  with  a  full  appreciation  of  the 
irreparable  loss  which  may  ensue  upon  the  occurrence  of  a  break  in 
the  banks  of  a  large  canal,  especially  when  such  break  happens  dur- 
ing the  height  of  the  irrigating  season ;  and  in  case  of  a  railroad  cross- 
ing there  is  the  additional  important  consideration  of  the  peril  to  life 
and  property  in  case  the  roadbed  should  be  washed  out  or  weakened 
by  the  escaping  waters. 

If,  then,  such  are  the  general  principles  by  which  the  rights  and  obli- 
gations of  the  parties  are  to  be  measured,  it  would  appear  to  be  the 
duty  of  the  court  at  the  present  time  not  absolutely  to  prohibit  the  de- 
fendant from  extending  its  railroad  across  the  plaintiff^s  canals,  but 
only  to  restrain  it  from  making  the  crossings  in  such  a  manner  as  to 
infringe  upon  the  plaintiff's  rights  by  diminishing  the  capacity  or  im- 
pairing the  safety  of  the  canals,  or  unnecessarily  increasing  the  burden 
of  their  maintenance,  and  that  is  the  course  which  will  be  pursued.  At 
the  present  time,  however,  the  record  does  not  furnish  sufficient  data 
to  enable  the  court  intelligently  to  formulate  an  order  properly  specify- 
ing the  manner  of  making  the  crossings,  and,  upon  the  statement  of 
counsel  for  the  railroad  company  in  open  court  that  no  work  will  be 
done  affecting  the  canals  until  further  order,  the  hearing  will  be  con- 
tinued a  reasonable  length  of  time  to  enable  the  parties  to  reach  an 
agreement,  covering  the  conditions  which  should  be  imposed  upon  the 
defendant,  failing  in  which  a  further  hearing  will  be  had  for  the  pur- 
pose of  enabling  tne  court  intelligently  to  prescribe  such  conditions. 
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LAUOHLIN  Y,  NORTH  WISCONSIN  LUMBSR  CO.  et  aL     SAYAGB  T. 

LAUGHLIN.    lAUGHLIN  Y.  SAVAGE. 

CClrcult  Court,  W.  D.  Wisconsin.    February  25,  1910.) 

Nob.  13  D,  17  D. 

1.  VendgIb  and  Pubchaser  (§  54*)— Relation  op  Parties. 

Under  the  Wisconsin  law,  pursuant  to  a  contract  for  the  sale  of  land 
the  vendee  is  the  equitable  owner  In  fee,  and  the  vendor  holds  the  legal 
title  as  security  for  the  unpaid  balance  of  the  price  as  a  quasi  mortgagee 
entitled  to  strict  foreclosure  on  default 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {  85 ; 
Dec.  Dig.  S  54.*] 

2b  Vendor  and  Pubctcaser  (§  198*) — Rioht  to  Possession. 

The  vendee,  or  his  assignee,  under  a  contract  for  the  sale  of  land  has  the 
right  to  possossion  and  the  right  to  sell  standing  timber  on  the  land,  sub- 
ject to  the  vendor's  right  to  restrain  the  cutting  of  the  timber  if  his  se- 
curity would  be  thereby  impaired. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  t 
401 ;  Dec.  Dig.  §  193.*] 

8.  Vendor  and  Purchaser  (8  101*) — Oontract— Assignment—Forfeiturb— 
Notice— Foreclosure. 

Where  a  vendee  of  certain  timber  land  under  a  contract  providing  fot 
future  payments  in  Installments  assigned  the  contract  to  complainant  and, 
while  still  Interested  in  the  purchase  price  to  the  extent  of  $600  commit 
sions,  confederated  with  a  prospective  purchaser  of  the  timber,  and,  as- 
certaining that  complainant  was  in  default  paid  the  balance  of  the  price 
with  money  obtained  from  such  prospective  purchaser  and  obtained  a  deed 
from  the  vendor,  and  then,  by  an  ambiguous  notice  of  forfeiture  to  com- 
plainant deprived  him  of  nearly  half  of  the  30  days  to  which  he  was  en- 
titled after  notice  in  which  to  make  payment  and  save  his  rights,  such  ven- 
dee was  not  entitled  to  forfeit  complainant's  interest  under  such  notice, 
but,  complainant  not  having  been  substantially  injured  thereby,  the  vendee 
was  entitled  to  enforce  a  strict  foreclosure  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  8! 
171,  173 ;  Dec.  Dig.  §  101.*] 

4.  Vendor  and  Purchaser  (§  212*)  —  Rights  of  Vendor  —  Conveyance  of 
Title. 

A  vendor,  by  having  executed  a  contract  of  sale,  do^  not  deprive  himself 
of  the  right  to  convey  the  fee,  entitling  his  grantee  to  all  the  vendor's 
rights  in  the  land  subject  to  the  contract 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  { 
436 ;  Dec.  Dig.  §  212.*] 

6.  Vendor  and  FuRcnASEU  (§  212*)  —  Conveyance  to  Third  Person  — Pay- 
ments BY  Vendee. 

Where  an  owner  of  land,  after  having  executed  a  contract  of  sale,  con- 
veyed it  to  a  third  person,  the  contract  holder  should  pay  subsequent  In- 
stallments of  the  price  to  the  grantee. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  |i 
436,  439;  Dec.  Dig.  S  212.*] 

In  Equity.  Bill  by  Henry  D.  Laughlin  against  the  North  Wisconsin 
Lumber  Company  and  John  H.  Savage  to  restrain  defendant  Savage 
from  forfeiting  complainant's  contract  of  sale,  consolidated  with  a  bill 
by  Savage  against  Laughlin  to  quiet  title,  and  with  a  cross-bill  by 

•For  other  cases  see  same  topic  ft  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Laughlin  against  Savage  for  similar  relief.  Decree  for  complainant* 
on  his  original  bill,  and  decreeing  a  strict  foreclosure  of  complainant's 
contract  of  sale,  on  terms. 

Randolph  Laughlin  and  Defrees,  Brace  &  Ritter,  for  Laughlin, 
Clapp  &  Macartney,  for  Lumber  Company. 
Stiles  W.  Burr  and  Harold  Harris,  for  Savage. 

SANBORN,  District  Judge.  Complainant  is  the  equitable  owner  of 
1,023.41  acres  of  land  in  Bayfield  county.  Wis.,  and  the  defendant 
Savage  is  the  owner  of  the  legal  title,  all  subject  to  a  certain  ease- 
ment of  flowage  and  highway  servitudes,  and  excluding  certain  min- 
eral and  oil  rights.  The  original  bill  was  brought  to  restrain  Savage 
from  forfeiting  complainant's  contract  of  sale,  and  Savage's  bill  (filed 
in  the  state  court,  and  removed  to  this  court)  was  to  quiet  the  title 
to  the  same  lands.  It  alleged  legal  title  in  Savage,  that  the  possession 
was  vacant,  and  that  Laughlin  made  some  claim  which  should  be  held 
void.  The  cross-bill  in  the  removal  suit  to  quiet  title  set  up  the  same 
matters  as  alleged  in  the  original  bill.  The  supplemental  bill  alleged 
that  part  of  the  timber  on  the  lands  had  burned  up  pending  suit,  and 
that  Savage  was  liable  for  the  value  of  the  burned  timber  by  reason  of 
his  wrongful  intermeddling  shown  in  the  original  and  cross-bills, 
through  which  complainant's  right  to  pay  up  and  obtain  title  was  de- 
feated. 

The  North  Wisconsin  Lumber  Company  was  the  original  owner  of 
the  lands,  with  its  general  office  at  Hayward,  Wis.,  afterwards  moved 
to  Chippewa  Falls.  January  15,  1904,  it  sold  the  lands  by  written  in- 
denture, sealed  by  both  parties,  to  Savage  for  $9,210.69,  of  which 
$2,046.82  was  paid  down,  the  balance  due  in  five  annual  installments  of 
$1,430  each,  January  16th  of  each  year  from  1905  to  1909,  with  in- 
terest at  6  per  cent.  If  the  deferred  payments  should  be  made  punctu- 
ally, one-sixth  of  the  interest  was  to  be  abated.  Savage  covenanted 
to- pay  the  deferred  sums  and  taxes  imposed  after  January  1,  1904; 
and  he  also  had  an  interest  in  the  deferred  pa3rments  by  way  of  re- 
bate, for  about  $600  on  account  of  commissions.  The  vendor  cove- 
nanted to  convey  by  warranty  deed  upon  full  performance,  to  Savage, 
his  heirs  and  assigns.  In  case  of  any  default  (the  times  of  payment, 
and  payment  of  taxes,  being  declared  as  of  the  essence  of  the  con- 
tract)y  the  vendor  should  have  the  right  to  declare  the  contract  null 
and  void  on  30  days'  notice  to  Savage  or  his  assignees.  If  default 
continued  after  the  3f>  days,  Savage's  interest  should  utterly  cease  and 
determine,  without  any  right  of  Savage,  his  heirs  or  assigns,  to  reclaim 
or  redeem,  with  the  vendor's  right  to  convey,  with  all  improvements, 
free  and  clear  from  any  claim  of  Savage,  his  heirs  or  assigns.  The 
notice  was  to  be  served  personally  or  by  mailing  it  at  Hayward,  di- 
rected to  Savage  at  his  address  in  St.  Paul.  Assignments  were  pro- 
vided for ;  no  assignment  should  be  valid  unless  indorsed,  and  coun- 
tersigned by  the  vendor's  secretary.  There  was  no  express  transfer 
of  the  right  of  possession,  but  it  was  contemplated  that  the  vendee  or 
his  assignees  might  make  Improvements;  and  complainant,  the  as- 
signee and  present  owner  of  the  contract  interest,  had  some  12  years 
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before  taken  possession  of  a  small  island  in  a  large  lake  situated  near 
the  land,  not  actually  described  in  the  contract,  but  being  part  of  the 
contracted  lands  by  reason  of  not  being  surveyed  or  meandered,  and 
built  a  summer  home  thereon,  at  a  considerable  expense.  He  claims 
title  to  this  island  also  by  an  independent  title  by  estoppel,  through 
the  payment  by  him  of  the  expense  of  certain  improvements  of  the 
shore  made  by  the  vendor.  Complainant  is  a  lawyer,  though  for  some 
years  not  in  actual  practice,  and  was  formerly  a  judge  in  Missouri. 
He  is  a  man  of  ability  and  considerable  estate. 

Savage  assigned  the  contract  May  12,  1904,  to  C.  H.  Norton  and 
H.  P.  Norton,  who  assigned  to  Laughlin  April  7,  1905.  The  vendor 
consented  to  both  assignments,  without  exempting  Savage  from  any  of 
his  covenants.    The  stipulated  payments  were  made  except  for  1907, 

1908,  and  1909,  and  except  taxes  for  1906  and  1907.  By  inadvertence 
Laughlin  failed  to  pay  the  installment  falling  due  January  15,  1907 ; 
but  on  January  14,  1908,  he  sent  his  check  for  the  1908  installment  to 
the  vendor,  which  was  returned  to  him  because  a  deed  of  the  land  had 
been  made  to  Savage.  In  the  letter  sending  the  check  Laughlin  offered 
to  pay  the  1907  installment  and  the  taxes. 

Under  the  Wisconsin  law  the  relations  of  the  parties  to  the  contract 
were  as  follows :  Laughlin  was  the  equitable  owner  in  fee,  and  the  ven- 
dor held  the  legal  title  as  security  for  the  unpaid  balance  of  the  purchase 
price,  being  a  quasi  mortgagee,  entitled  to  strict  foreclosure  on  default. 
Church  V.  Smith,  39  Wis.  492.  The  vendor  also  had  the  right  to  forfeit 
on  30  days'  notice.  The  contract  having  by  necessary  implication  given 
the  jus  possessionis,  the  vendee  or  his  assignee  was  the  equitable  owner. 
Martin  v.  Scofield,  41  Wis.  167.  Such  ownership  includes  the  stand- 
ing timber.  Judge  Laughlin  had  the  right  to  sell  this  timber  and  give 
a  good  title  to  it.  Northrup  v.  Trask,  39  Wis.  515 ;  Krakow  v.  Wille, 
125  Wis.  284,  103  N.  W.  1121.  But  the  vendor  might  restrain  the 
cutting  of  the  timber  if  its  security  would  be  thereby  impaired;  its 
rights  being  analogous  to  those  of  a  mortgagee. 

In  the  fall  of  1907,  Judge  Laughlin  had  negotiations  with  John  E. 
Glover,  representing  the  Willow  River  Lumber  Company  of  New 
Richmond,  Wis.,  and  with  Paul  Vogt  &  Co.  of  Milwaukee,  looking  to 
the  sale  of  the  timber.  Glover  offered  $10,000  for  the  timber,  by  letter 
to  Laughlin  written  December  2,  1907;  but  Laughlin  did  not  accept 
because  the  offer  did  not  agree  with  previous  negotiations  between 
them,  and  because  he  became  suspicious  of  Glover's  good  faith  in  the 
matter.  But  the  timber  was  not  sold,  though  Laughlin  claims  it  would 
have  been  but  for  Savage's  wrongful  interferenrt,  set  out  later  in  de- 
tail. In  October,  1908,  a  considerable  part  of  the  timber  was  destroyed 
by  forest  fire.  By  the  supplemental  bill,  filed  May  4,  1909,  Laughlin 
seeks  to  hold  Savage  liable  for  the  value  of  the  timber,  by  reason  of 
such  alleged  wrongful  interference ;  but  it  was  announced  by  Laugh- 
lin's  solicitor  during  the  taking  of  the  testimony  in  Chicago,  April  30, 

1909,  before  the  supplemental  bill  was  filed,  that  complainant  did  not 
expect  to  obtain  a  judgment  against  Savage  or  any  one  else  for  dam- 
ages for  the  loss  of  the  timber ;  and  that  the  only  claim  or  contention 
in  that  regard  was  that  the  loss  was  an  equity  which  the  court  should 
consider  as  against  Savage,  in  connection  with  whatever  equities  he 
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might  urge  against  Laughlin,  This  statement  was  made  as  part  of  a 
stipulation  in  lieu  of  proof,  in  respect  to  the  value  of  the  timber  de- 
stroyed by  the  fire,  fixed  in  the  stipulation  at  $5,200. 

In  regard  to  the  negotiations  with  Vogt  for  the  sale  of  the  timber, 
Vogt  made  a  conditional  verbal  offer  for  it,  and  he  and  Judge  Laugh- 
lin were  to  look  it  over  later ;  but  nothing  came  of  it  -because  Laughlin 
called  the  matter  off,  telling  Vogt,  after  Savage  had  obtained  his  deed 
from  the  North  Wisconsin  Company  (as  stated  later),  that  Glover  had 
stolen  the  land,  and  he  could  do  nothing  further  about  the  sale  until 
the  title  could  be  straightened  out. 

Complainant's  equities  depend  wholly  on  Savage's  conduct  in  his 
purchase  of  the  land  from  the  North  Wisconsin  Company,  and  it  there- 
fore becomes  necessary  to  make  a  careful  examination  of  his  acts. 
Savage  was  the  original  vendee  in  the  land  contract,  as  well  as  in  two 
others  of  a  like  nature.  He  had  covenanted  to  pay  the  purchase  price, 
and  was  interested  in  the  money  still  due  to  the  extent  of  $600.  In  the 
fall  of  1907  he  learned  that  Laughlin  and  Glover  had  been  negotiating 
for  the  sale  of  the  timber,  and  also  that  Laughlin  had  not  made  the, 
1907  payment  on  the  contract.  He  had  been  for  several  years  the  at- 
torney for  Glover  as  to  a  railroad  owned  by  the  latter  in  the  vicinity 
of  the  lands.  Presimiably  he  knew  what  the  value  of  the  timber  was, 
as  he  often  visited  that  section  of  country.  The  financial  "slump"  of 
1907  was  then  getting  to  an  acute  stage,  so  that  it  may  have  occurred 
to  him  that  Laughlin  might  be  unable  to  rai^e  the  $3,000  necessary  to 
make  the  payments  of  1907  and  1908.  While  there  is  no  direct  testi- 
mony that  he  entered  into  a  conspiracy  with  Glover  to  get  a  deed  for 
the  land,  and  then  forfeit  the  contract  if  Laughlin  could  not  pay  up 
in  30  days,  after  which  he  would  sell  the  timber  to  Glover  and  thus 
realize  a  good  profit — while  the  evidence  does  not  expressly  show  such 
a  scheme — there  are  some  circumstances  which  lend  considerable  prob- 
ability to  this  theory.  Savage  did  not  have  the  ready  money  to  pay 
the  balance  due  the  North  Wisconsin  Company,  but  Glover  had  it 
through  his  control  of  the  Willow  River  Lumber  Company.  So  it  was 
arranged  between  them  that  the  company  should  furnish  Savage  the 
money,  some  $4,200,  and,  if  he  should  obtain  full  title  to  the  timber, 
Glover  was  to  buy  it  at  a  price  to  be  agreed  on.  If  the  price  was  $10,- 
000,  Savage  would  thus  gain  nearly  $6,000  by  the  venture.  Nothing 
was  said  between  them  as  to  what  should  happen  if  they  were  unable 
to  agree  on  the  price  of  the  timber,  nor  was  any  note  or  other  evidence 
of  debt  taken,  except  a  check  drawn  by  the  company  and  payable  to 
Savage.  No  charge  was  made  on  the  company  books  against  Savage 
for  the  money  when  it  was  later  advanced;  but  it  was  entered  as  a 
debit  item  in  the  "Stumpage  and  Land"  account,  apparently  in  the 
same  manner  as  a  cash  purchase  of  stumpage  would  have  been.  Other 
circumstances  bearing  on  Savage's  intent  are  that  he  was  under  cove- 
nant to  pay  the  purchase  price  to  the  North  Wisconsin  Company,  and 
had  a  $600  interest  in  that  price,  which  would  be  two  reasons  why  he 
might  properly  be  desirous  of  getting  the  title.  But  these  reasons  are 
somewhat  weakened  by  the  fact  that  there  were  two  other  outstand- 
ing contracts,  each  presenting  the  same  situation,  but  he  made  no  at- 
tempt to  acquire  the  legal  tide  to  either  of  these.    Moreover,  on  Oc- 
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tober  4,  1907,  two  months  before  Glover  made  Judge  LaughUn  the 
offer  of  $10,000  for  the  timber,  Savage  wrote  the  attorney  of  the 
North  Wisconsin  Company  that  Laughlin  had  sold  the  timber  to 
Glover,  which  representation  was  untrue  and  evidently  made  to  induce 
the  company  to  deed  the  land  to  Savage,  and  thus,  put  an  end  to  further 
trouble  and  annoyance.  The  company  wrote  Glover  October  24,  1907, 
notif)ring  him  that  until  the  contract  should  be  fully  paid  up  the  pur- 
chaser had  no  right  to  sell  the  timber,  and  that  if  it  were  sold  they 
would  look  to  the  purchaser  for  its  value.  Glover  did  not  answer  this 
letter.  Under  all  these  circumstances,  it  may  fairly  be  inferred  that 
the  purchase  of  the  land  by  Savage  was  a  scheme  between  him  and 
Glover  to  forfeit  Laughlin's'  interest,  and  thus  make  a  good  thing  be- 
tween the  two  of  them.  But  whether  there  was  anything  fraudulent  or 
injurious  to  Laughlin  in  this  is  another  question. 

Savage  having  in  October  proposed  to  the  North  Wisconsin  Com- 
pany to  convey  the  land  to  him  on  payment  of  the  balance  remaining 
due,  this  was,  after  considerable  correspondence,  carried  out,  and  a 
warranty  deed,  drawn  in  conformity  with  the  contract,  was  delivered 
to  Savage  December  23,  1907;  the  consideration  of  $4,261.43  be- 
ing paid  with  the  Willow  River  Company's  check  above  mentioned. 
Shortly  after,  and  on  January  4,  1908,  Savage  gave  written  notice  to 
Laughlin  that  if  he  failed  to  pay  up  in  30  days  his  contract  rights 
would  become  forfeited.  He  did  not  recite  in  the  notice  that  he  had 
purchased  the  lands  from  the  North  Wisconsin  Company,  nor  did  the 
body  of  the  notice  show  any  reason  why  he  should  be  giving  it.  The 
only  clue  furnished  was  the  signature,  in  which  Savage  was  described 
as  grantee,  with  the  words  "North  Wisconsin  Lumber  Company"  im- 
mediately below,  thus  leaving  it  in  doubt  whether  it  was  Savage's  no- 
tice, or  one  given  by  him  and  the  company  jointly.  Nor  did  Savage's 
letter  accompanying  the  notice  throw  any  further  light  upon  the  mat- 
ter. Laughlin  did  not  know  what  was  intended,  as  his  letter  of  Janu- 
ary 10,  1908,  shows.  His  later  letter  to  the  North  Wisconsin  Com- 
pany, inclosing  check  for  the  January  installment,  calls  for  informa- 
tion on  this  point ;  but  the  reply  did  not  give  the  facts,  simply  stating 
that  they  had  assigned  the  contract  to  Savage.  Savage  wrote  Laugh- 
lin again  on  January  18,  1908,  finally  stating  that  he  holds  a  warranty 
deed  of  the  lands  from  the  North  Wisconsin  Company.  Thus  Laugh- 
lin was  at  last  informed  how  it  happened  that  he  got  the  notice  from 
Savage.  Half  of  the  30  days  had  thus  been  lost  through  Savage's 
lack  of  frankness  and  evident  purpose  to  enforce  a  forfeiture  without 
allowing  the  stipulated  time.  Judge  Laughlin  made  a  request  for 
further  time,  but  it  was  denied.  For  some  reason,  which  Savage  testi- 
fies was  inadvertence,  the  deed  was  not  filed  for  record  until  Febru- 
ary 4,  1908,  shortly  after  this  suit  was  brought.  Laughlin  suspected 
that  the  whole  performance  was  a  scheme  of  Glover's  to  forfeit  the 
contract  and  prevent  his  paying  for  the  lands,  and  upon  this  theory 
he  brought  suit.  He  examined  in  the  register  of  deeds'  office  at  Wash- 
bum  to  learn  if  any  deed  had  been  lodged  for  record,  but  could  fijid 
none.  He  even  arranged  to  have  a  telegram  sent  to  him  at  Madison 
(where  he  went  to  begin  suit)  up  to  4  p.  m.  of  January  31,  1908,  if 
any  deed  should  be  recorded.    There  is  no  doubt  that  Judge  Laughlin 
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strongly  suspected  fraud,  and  that  he  and  his  able  counsel  felt  amply 
justified  in  bringing  suit  to  restrain  ^the  recording  of  the  deed,  and  to 
prevent  the  threatened  forfeiture.  Nor  is  there  any  question  that  Sav- 
age's course  was  most  ill  advised,  and  clearly  adapted  to  induce  LaUgh- 
lin's  belief  that  there  was  on  foot  a  plan  to  injure  him.  Such  con- 
duct unfairly  cut  down  the  stipulated  Sd-day  period,  to  the  whole  of 
which  Laughlin  was  justly  entitled,  and  operated  to  waive  that  clause 
altogether. 

The  real  question,  however,  is  whether  Judge  Laughlin  was  injured,' 
or  his  equitable  ownership  in  any  way  substantially  impaired,  by  Sav- 
age's inequitable  conduct.  Was  his  right  to  pay  up  made  doubtful  or 
confused  tp  such  a  degree  as  to  render  payment  unsafe?  Did  Savage 
or  Glover  through  Savage  take  anything  away  from  his  ownership  of 
the  timber,  or  prevent  the  sale  of  it  ?  Savage's  arbitrary  action  in  re- 
spect to  the  attempted  forfeiture  diminished  the  period  of  redemption 
from  30  days  to  14,  and  for  that  he  has  been  obliged  to  defend  this 
suit,  and  should  perhaps  be  charged  with  costs;  but  did  such  action 
really  aif  ect  Laughlin's  right,  or  do  more  than  destroy  Savage's  techni- 
cal power  of  forfeiture? 

In  respect  to  the  contract  right  of  payment,  Laughlin  was  informed 
by  the  letter  of  January  16, 1908,  from  the  North  Wisconsin  Company, 
that  he  was  to  pay  Savage,  and  two  days  later  he  was  told  by  Savage's 
letter  that  Savage  held  a  warranty  deed  of  the  land.  Was  not  Judge 
Laughlin  thus  sufficiently  protected  in  his  right  of  payment?  Every 
purchaser  of  land  by  executory  contract  knows  that  the  vendor  has  the 
JUS  disponendi.  The  land  is  not  made  inalienable  merely  by  contract- 
ing to  sell  it.  In  case  of  a  transfer  the  vendor  has  no  right  to  receive 
the  money  if  the  vendee  knows  of  the  conveyance.  If  he  pays  the 
vendor,  he  may  have  to  pay  again.  Judge  Laughlin  had  the  erroneous 
notion  that  his  contract  authorized  him  to  pay  the  North  Wisconsin 
Company,  after  the  deed  was  given,  and  that  he  was  also  entitled  to  a 
warranty  deed  directly  from  it  when  he  should  pay  up.  But  they  had 
warranted  the  title  in  the  deed  to  Savage,  and  this  warranty  would 
run  with  the  land  to  Laughlin  when  Savage  should  convey  to  him,  so 
that  Laughlin  would  get  the  covenants  of  both.  Another  mistake  was 
Laughlin's  idea  that  the  reservation  of  an  undivided  half  of  mineral 
and  oil  rights  in  the  deed  to  Savage,  added  to  a  like  reservation  in 
Savage's  proposed  deed  to  him,  would  reserve  the  whole  of  such  rights. 
These  illusions  had  some  influence  in  the  bringing  of  the  suit.  More- 
over, Savage  had  the  lawful  right  to  buy  the  land,  and  to  get  the  pur- 
chase money  from  Glover.  The  North  Wisconsin  Company  had  the 
lawful  right  to  sell  the  land,  and  convey  it  to  Savage  or  anybody  else. 
Suppose  Savage  did  act  with  the  hope  and  purpose  of  crowding 
Laughlin  to  give  up  his  interest,  where  is  the  real  injury?  It  is  a 
clear  case  of  damnum  absque  injuria. 

Like  considerations  apply  to  the  right  to  sell  the  timber.  No  real 
injury  was  inflicted.  Judge  Laughlin  had  this  right  just  as  fully  after 
Glover  "stole  the  land"  as  before.  The  deed  to  Savage  in  no  way 
affected  any  legal  or  equitable  right  or  interest  previously  existing. 
Laughlin's  calling  off  the  Vogt  sale  because  Glover  had  stolen  the  land 
was  simply  a  feat  of  imagination,  for  his  real  right  and  interest  were 
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exactly  as  before.  He  had  the  theoretical  right  to  sell  the  timber, 
but  might  be  hampered  by  the  legal  owner,  who  might  think  his  secur- 
ity would  be  impaired  by  the  sale ;  but  it  was  of  no  consequence  who 
such  owner  might  be.  That  Laughlin  was  justified  in  bringing  suit 
seems  reasonably  clear,  because  Savage  by  his  lack  of  fairness  had 
practically  limited  the  30  days  to  14,  and  Laughlin  might  well  fear 
that  he  could  not  protect  himself  in  the  short  time  given.  But  that 
he  was  really  damaged  in  any  way  is  very  difficult  to  understand.  Sav- 
age clearly  forfeited  his  forfeiture  by  so  unfairly  limiting  the  short 
term  fixed  by  the  contract  as  to  destroy  it.  But  this  is  all,  and  this  was 
surely  not  an  unmixed  injury,  as  it  got  the  forfeiture  clause  entirely 
out  of  Laughlin's  way. 

What  if  Savage  and  Glover  did  conspire  to  crowd  the  redemption 
period?  Their  acts  took  nothing  from  Laughlin.  They  simply  took 
advantage  of  his  own  defaults.  Why  did  he  not  keep  up  the  contract 
payments,  and  see  to  it  that  all  the  t^xes  were  paid  ?  He  took  evidence 
showing  that  he  is  a  rich  man.  Being  abundantly  able,  he  should  have 
used  a  reasonable  amount  of  diligence.  It  is  true  that  Savage  made 
an  unfounded  claim  in  respect  to  the  1906  pa)mient,  and  was  disposed 
to  shut  him  out  if  he  could ;  but  Laughlin  by  his  negligence  placed  this 
weapon  in  Savage's  hands,  whose  action  took  nothing  from  Laugh- 
lin's  right,  but  simply  made  the  assertion  of  that  right  more  difficult — 
justifying  the  aid  of  the  court  to  prevent  forfeiture,  but  nothing  more. 
Savage  should  pay  costs  because  his  inequitable  conduct  made  the  suit 
necessary.  Nor  had  he  any  standing  to  file  a  bill  to  quiet  title  before 
Laughlin's  interest  had  been  disposed  of. 

There  should  be  a  decree  providing  for  a  strict  foreclosure  of  com- 
plainant's right  and  interest  unless  he  pays  the  balance  of  the  purchase 
price  in  full  and  $77.25  taxes  paid  by  Savage  to  the  North  Wisconsin 
Company,  with  6  per  cent,  from  December  23,  1907,  within  four 
months,  less  the  costs  of  this  suit,  which  are  to  be  taxed  against  the 
defendant.  In  case  of  appeal,  and  in  the  event  of  affirmance,  such 
payments  are  to  be  made  within  four  months  from  the  filing  of  the 
mandate  in  this  court  If  defendant  has  paid  any  further  taxes,  com- 
plainant shall  also  repay  the  amount,  with  6  per  cent,  interest,  within 
the  four  months'  period.  Upon  such  final  payment,  defendant  shall 
execute  to  complainant  a  warranty  deed  in  the  terms  provided  in  the 
contract  of  sale. 


UNITED  STATES  v.  OHESBROUGH. 

(District  Ck)urt,  D.  New  Jersey.    February  14,  1910.) 

1.  Customs  Duties  (§  129*) — Violations  or  Custoics  Laws— Statutobt  Pbo- 

VISIONS— *  *MERCn  AN  DlSi:. " 

In  Rev.  St.  §  3082  (U.  S.  Oomp.  St  1901,  p.  2014),  prescribing  a  penalty 
for  importing  or  bringing  into  the  United  .States  any  merchandise  con- 
trary to  law,  the  term  "merchandise"  is  not  restricted  to  general  merchan- 
dise as  distinguished  from  personal  baggage,  especially  in  view  of  section 
27G6  (page  1861),  declaring  that  the  word  "merchandise*'  may  include 
goods,  wares,  and  chattels  of  every  description  capable  of  being  imported, 

*For  other  case*  lee  lame  tople  A  i  mumbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  InoesM 
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ftnd  sections  2799  and  2802  (pages  1872,  1873),  showing  that  wearing  ap- 
parel and  other  personal  baggage  are  embraced  within  the  term. 
[E}d.  Note. — For  other  cases,  see  Customs  Duties,  I>ec.  Dig.  S  129.^ 
For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4478-4482 ;  vol. 
8,  p.  7721. 

Interpretation  of  commercial  and  trade  terms  in  tariff  laws»  see  note  to 
Dennison  Mfg.  Ck>.  v.  United  States,  18  C.  C.  A.  545.] 

2.  Statutes  (§  188*)— Construction— General  Rule. 

In  the  construction  of  statutes,  words  of  common  use  are  not  to  be  given 
any  but  their  natural,  plain,  and  ordinary  signification,  unless  the  context 
shows  an  intention  to  use  them  in  a  different  sense. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  S  266;  Dec.  Dig.  { 
188.*] 

3.  Customs  Duties  (8  125*)— Violations  of  Customs  liAWS— Statutory  Provi- 

sions—• 'Import  OR  Bring." 

Rev.  St  §  3082  (U.  S.  Comp.  St  1901,  p.  2014),  Imposes  a  penalty  on  any 
person  who  shall  fraudulently  or  knowingly  Import  or  fcrlng  into  the 
United  States  any  merchandise  contrary  to  law.  Section  2802  (page  1873) 
imposes  a  penalty  whenever  any  article  subject  to  duty  is  found  in  the  bag- 
gage of  a  person  arriving  within  the  United  States  which  was  not  at  the 
time  of  making  entry  therefor  mentioned  to  the  collector.  Held,  that  the 
term  "import  or  bring"  does  not  require  that  the  offense  designated  in  sec- 
tion 3082  sliould  be  complete  before  the  merchandise  is  landed,  so  as  to  ex- 
clude cases  within  section  2802,  where  the  entry  is  not  made  till  after  the 
baggage  is  landed,  but  Includes  the  whole  act  of  bringing  dutiable  articles 
into  the  United  States. 
[Ed.  Note. — ^For  other  cases,  see  Customs  Duties,  Dec.  Dig.  (  125.* 
For  other  definitions,  see  Words  and  Phrases,  voL  4,  p.  3438 ;  vol.  1,  p. 
877.] 

4.  Customs  Duties  (|  125*) — Violation  of  Customs  Laws— Statuxort  Pro- 

visions—"Contrary  TO  Law." 

A  violation  of  Rev.  St.  S  2802  (U.  S.  Comp.  St  1901,  p.  1873),  imposing  a 
penalty  where  any  dutiable  article  is  found  in  the  baggage  of  a  person  ar- 
riving within  the  United  States,  which  was  not  at  the  time  of  making  en- 
try therefor  mentioned  to  the  collector,  becomes  the  misdemeanor  de- 
nounced by  section  3082  (page  2014),  when  done  fraudulently  or  knowingly. 

[Ed.  Note.— For  other  cases,  see  Customs  Duties,  Dec.  Dig.  S  125.*J 

{^  Customs  Duties  (§  125*)— Violations  of  Customs  Laws— Statutory  Pro- 
visions. 

That  Rev.  St  8  2802  (U.  S.  Comp.  St  1901,  p.  1873),  provides  for  a  for- 
feiture and  penalty  of  treble  the  value  of  an  article  subject  to  duty  found 
In  the  baggage  of  a  person  arriving  within  the  United  States,  which  was 
not  mentioned  to  the  collector,  does  not  indicate  that  the  offense  is  not 
within  section  3082  (page  2014),  imposing  a  penalty  of  fine  or  imprison- 
ment for  fraudulently  or  knowingly  iuiporting  any  merchandise  contrary 
to  law,  the  latter  section  making  the  act  a  crime  and  imposing  a  severer 
penalty  for  the  act  done  fraudulently  and  knowingly. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Dec.  Dig.  {  125.^ 

Indictment  against  Matilda  H.  Chesbrough  for  violation  of  the  cus- 
toms duties  law.    Demurrer  to  indictment  overruled. 

John  B.  Vreeland,  U.  S.  Dist  Atty. 

Carver,  Wardner  &  Goodwin  and  F.  C.  Lowthorp,  for  defendant 

RELLSTAB,  District  Judge.    The  indictment  in  this  case  is  based 
on  section  3082,  Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  2014).    The 

•For  oth«r  casei  n—  Mune  topic  A  i  vuubmm  in  Doo.  ft  Am.  DIgi.  1907  to  date,  ft  Rep'r  IndexM 
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demurrer  is  to  the  first  three  counts.  On  the  argument  the  United 
States  abandoned  the  first  and  third  counts.  The  demurrant  alleges 
that  the  second  count  does  not  charge  a  crime. 

Section  3082,  which  furnishes  the  basis  for  all  the  counts,  reads  as 
follows : 

"If  any  person  shall  fraudulently  or  knowingly  import  or  bring  into  the 
United  States,  or  assist  in  so  doing,  any  merchandise,  contrary  to  law,  or 
shall  receive,  conceal,  buy,  sell,  or  In  any  manner  facilitate  the  transportation, 
concealment,  or  sale  of  such  merchandise  after  importation,  knowing  the 
same  to  have  been  imported  contrary  to  law,  such  merchandise  shall  be  for- 
feited and  the  offender  shall  be  fined  in  any  sum  not  exceeding  five  thousand 
dollars,  nor  less  than  fifty  dollars,  or  be  imprisoned  for  any  time  not  exceed- 
ing two  years,  or  both.  *  Whenever,  on  trial  for  a  violation  of  this  section,  the 
defendant  is  shown  to  have  or  to  have  had  possession  of  such  goods,  such 
possession  shall  be  deemed  evidence  sufficient  to  authorize  conviction,  unless 
the  defendant  shall  explain  the  possession  to  the  satisfaction  of  the  Jury." 

The  phrase  "contrary  to  law"  clearly  relates  to  legal  provisions  not 
found  in  such  section.  Keck  v.  United  States,  172  U.  S.  434,  19  Sup. 
Ct.  254,  43  L.  Ed.  505.  And  the  second  count  unmistakably  indicates 
that  section  2802,  Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  1873),  is 
relied  upon  as  embodying  the  prohibited  act  which  section  3082  de- 
nounces as  a  crime,  if  done  fraudulently  or  knowingly. 

Section  2802  reads  as  follows : 

"Whenever  any  article  subject  to  duty  is  found  in  the  baggage  of  any  per- 
son arriving  within  the  United  States,  which  was  not,  at  the  time  of  making 
entry  for  such  baggage  mentioned  to  the  collector  before  whom  such  entry 
was  made,  by  the  person  making  entry,  such  article  shall  be  forfeited,  and  the 
person  in  whose  baggage  it  is  found  shall  be  liable  to  a  penalty  of  treble  the 
value  of  such  article." 

The  second  count  reads  as  follows : 

"Second  Count:  And  the  grand  Jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  on  the  25th  day  of  May,  in  the  year  1909,  at  Hoboken, 
in  the  county  of  Hudson,  in  the  district  of  New  Jersey,  and  within  the  Juris- 
diction of  this  court,  the  said  Matilda  M.  Chesbrough  did  fraudulently,  unlaw- 
fully, and  knowingly  import  and  bring  into  the  United  States,  and  did  fraud- 
ulently, unlawfully,  and  knowingly  assist  in  importing  and  bringing  into  the 
United  States,  certain  other  merchandise,  to  wit,  package  needles  and  silk, 
one  pair  cuff  buttons,  three  strings  beads,  one  pocketknife,  two  scarf  pins,  two 
coral  pins,  three  empty  Jewel  boxes,  two  fur  muffs,  two  fur  coats,  four  pairs 
kid  gloves,  one  piece  silk  embroidery,  one  pongee  skirt,  one  underskirt.  86 
doilies,  two  lithographs,  two  imitation  pearls,  one  charm,  one  cross,  one  spoon, 
four  brooches,  three  necklaces,  two  pipes,  two  fur  boas,  two  pairs  silk  gloves, 
three  princess  gowns,  twenty-one  handkerchiefs,  one  wool  costume,  two  pieces, 
one  waist,  one  silk  pad,  which  said  merchandise  then  and  there  upon  such 
importation  and  bringing  into  the  United  States  was  subject  to  the  payment 
of  duties  to  the  said  United  States,  contrary  to  law ;  that  is  to  say,  the  said 
merchandise  then  and  there  having  been  found  and  contained  In  the  baggage 
of  her,  the  said  Matilda  M.  Chesbrough,  who  then  lately  before  arrived  with 
the  said  baggage  at  the  port  of  New  York,  within  the  United  States,  from  a 
foreign  country,  and  wliich  merchandise  was  not  at  the  time  of  making  entry 
for  such  baggage  mentioned  by  the  said  Matilda  M.  Chesbrough  to  the  col- 
lector of  customs  of  the  said  port  of  New  York  before  whom  such  entry  was 
made,  she,  the  said  Matilda  M.  Chesbrough,  at  the  time  of  so  Importing  and 
bringing  into  the  United  States,  and  assisting  in  importing  and  bringing  into 
the  United  States,  the  said  merchandise,  then  and  there  weU  knowing  the 
said  merchandise  to  be  subject  to  the  payment  of  duties  to  the  said  United 
States,  and  then  and  there  intending  to  import  and  bring  into  the  said  United 
States,  and  assist  in  Importing  and  bringing  into  the  said  United  States,  the 
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said  merchandise,  contrary  to  law  In  the  manner  aforesaid,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States." 

Succinctly  stated,  the  contention  of  the  demurrant  is  that  the  words 
"import  or  bring"  and  "merchandise/'  as  used  in  section  3082,  exclude 
articles  brought  in  as  baggage,  and  that  the  penalties  denounced  by 
that  section  do  not  embrace  any  act  violative  of  section  2802,  regardless 
of  the  presence  or  absence  of  a  fraudulent  intent. 

The  contention  in  relation  to  the  word  "merchandise"  is  couched  by 
the  demurrant  in  the  language  following : 

"The  importation  of  merchandise  contrary  to  law,  which  is  penalized  by 
section  3062,  is  the  importation  of  general  merchandise  as  distinguished  from 
baggage  and  the  importation  of  baggage  contrary  to  law  is  therefore  not  penal- 
ized by  section  3082w'* 

This  limitation  sought  to  be  placed  on  the  word  "merchandise,"  viz., 
CO  the  general  merchandise  requiring  invoices,  bills  of  lading,  consular 
certificates,  etc.,  is  entirely  too  restricted.  It  is  a  primary  rule  in  the 
construction  of  statutes  that  words  of  common  use  are  not  to  be  given 
any  but  their  natural,  plain,  and  ordinary  signification,  unless  the  con- 
text shows  an  intention  to  use  them  in  a  diflferent  sense.  The  word 
"merchandise"  is  no  doubt  used  in  different  senses  in  different  parts  of 
the  legislation  on  customs  duties  (21  Op.  Attys,  Gen.  92),  in  some  in- 
stances very  broadly,  as  authorized  by  section  2766,  and  in  others  more 
restricted.  There  is  nothing  in  section  3082,  where  this  word  occurs, 
nor  in  Act  July  18, 1866,  c.  201, 14  Stat.  178,  from  the  fourth  section  of 
which  such  section  is  derived,  nor  in  the  Revised  Statutes  pertaining 
to  customs  duties,  that  suggests  a  legislative  purpose  to  restrict  such 
word  to  less  than  its  ordinary  meaning.  On  the  contrary,  in  several 
sections  contained  in  the  fifth  division  of  the  Revised  Statutes,  relating 
to  customs  duties,  and  entitled,  "Entry  of  Merchandise,"  Congress  has 
clearly  evinced  that  the  word  "merchandise"  is  not  to  have  the  re- 
stricted meaning  contended  for.  Section  2766  (page  1861)  declares 
that  "the  word  'merchandise*  as  used  in  this  title  may  include  goods, 
wares,  and  chattels  of  every  description  capable  of  being  imported" ; 
and  sections  2799  and  2802  (pages  1872,  1873)  show  that  wearing  ap- 
parel and  other  personal  baggage  are  embraced  within  the  term  "mer- 
chandise." 

As  to  the  restricted  meaning  of  the  word  "import,"  the  contention  of 
the  demurrant  is  as  follows : 

"E>ren  if  the  importation  of  merchandise  contrary  to  law  which  is  penalized 
by  section  3082  Includes  the  importation  of  baggage  contrary  to  law,  still  this 
count  shows  no  violation  of  section  3082  because  by  the  very  terms  of  the 
statute  the  illegality  must  exist  at  the  same  time  with  the  importation,  and, 
inasmuch  as  the  importation  Is  complete  when  the  ship  arrives  at  her  destina- 
tion with  intent  to  unload,  and  inasmuch  as  the  obligation  to  mention  duti- 
able articles  contained  in  baggage  does  not  arise  until  the  act  of  importation 
is  completed,  the  allegation  that  the  defendant  Imported  dutiable  merchandise 
In  her  baggage  without  mentioning  the  same  to  the  collector  is  clearly  insuf- 
ficient." 

A  technical,  rather  than  the  ordinary,  meaning  of  the  word  "import" 
in  section  3082  is  here  insisted  upon.  The  argument  in  support  of  such 
contention  proceeds  thus :    That  the  importation  of  goods  is  complete 
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when  the  vessel  voluntarily  arrives  at  her  port  of  destination  with  intent 
to  unload  (Keck  v.  United  States,  supra),  that  the  illegality  penalized 
by  section  3082  must  exist  at  the  same  time  with  the  importation,  and, 
as  the  offense  denounced  by  section  2802  cannot  take  effect  until  after 
such  importation,  it  cannot  be  made  the  basis  for  the  crime  contem- 
plated by  section  3082.  This  argument  assumes  that  this  definition  of 
"importation"  must  be  applied  wherever  the  word  "import"  occurs  in 
the  customs  duties  legislation.  But  this  is  not  so.  This  definition  is  un- 
doubtedly correct  in  the  class  of  cases  to  which  it  has  been  applied  by 
the  courts,  and,  in  the  case'  of  some  of  the  importations  contemplated 
by  section  3082,  such  definition  would  control ;  but  it  does  not  control 
in  the  case  of  dutiable  merchandise  brought  in  as,  in,  or  with  personal 
baggage.  In  such  a  case  the  importation  of  such  merchandise  is  not 
complete  as  soon  as  the  vessel  is  moored,  but  when  the  dutiable  articles 
are  landed  and  the  time  for  making  the  baggage  declaration  and  entry 
has  passed. 

-  Section  3082  uses  the  phrase  "import  or  bring."  The  demurrant  con- 
tends that  these  words  are  synonymous.  They  may  or  may  not  be, 
according  to  the  legislative  purpose  for  which  they  are  used.  But  as- 
suming, for  argument's  sake,  that  they  are  synonymous,  what  authority 
has  the  demurrant  for  her  insistence  that  the  word  "bring"  must  yield 
to  the  technical  meaning  attributed  to  "import"?  Why  may  not  the 
word  "bring^'  modify  the  word  "import"?  The  Legislature  has  used 
both.  There  is  no  need  to  hold  that  either  is  surplusage.  There  are 
prohibitions  contained  in  the  customs  duties  laws  which  come  within 
the  phrase  "contrary  to  law"  in  section  3082,  to  some  of  which  the  word 
"import"  and  to  others  the  word  "bring"  would  be  the  more  appro- 
priate. In  United  States  v.  Merriam,  Cas.  No.  15,759,  26  Fed.  Cas. 
1237,  Judge  Longyear,  in  discussing  whether  section  4,  Act  July  18, 
1866  (section  3082,  Rev.  St.),  repealed  section  3,  Act  March  3,  1863, 
c.  76,  12  Stat.  739,  which  latter  act  furnished  the  basis  of  the  counts 
then  under  consideration,  said  on  page  1239  of  26  Fed.  Cas.,  with 
reference  to  the  contention  that  the  words  "import  or  bring"  were  to 
be  given  a  restricted  meaning : 

••Now,  *to  import,'  in  Its  general  signification,  means  to  bring  into  the 
United  States.  Why,  then,  are  these  additional  words  *or  bring*  into  the 
United  States,  used?  They  are  either  mere  surplusage,  or  they  mean  some- 
thing more  than  what  is  included  in  the  words  *to  import,'  according  to  their 
ordinary  signification.  To  Import  goods,  wares,  and  merchandise  into  the 
United  States,  in  the  connection  in  which  the  words  are  here  used,  evidently 
means  an  importation  in  the  ordinary  manner,  so  far  as  the  means  and  man- 
ner of  importation  are  concerned,  but  contrary  to  law.  'To  bring'  goods,  etc., 
into  the  United  States,  in  the  connection  In  whic^  the  words  are  used,  means 
the  introduction  of  goods,  etc.,  into  the  United  States  by  any  other  means  or 
in  any  other  manner  than  that  of  importation  proper,  contrary  to  law;  and 
in  this  sense  will  not  those  words  cover  any  smuggling  or  clandestine  intro- 
duction into  the  United  States  of  any  goods,  wares,  or  merchandise,  subject 
to  duty  by  law,  without  attempting  to  effect  an  entry  at  all,  and  without  pay- 
ing or  accounting  for  the  duty?  Such  was  the  view  of  this  section  taken  in 
the  Case  of  Landsberg,  Fed.  Cas,  No.  8,041,  decided  by  this  court,  In  March 
term,  1870." 

If  the  technical  meaning  ascribed  to  the  word  "importation"  by  some 
of  the  cases  should  be  adopted  as  controlling  the  word  "import"  used 
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in  said  section,  the  logic  of  the  argument  would  not  be  the  elimina- 
tion of  the  word  "bring,"  or  to  make  it  synonymous  with  "import,"  but 
rather  to  take  it  as  having  a  different  meaning,  and  that  by  the  use  of 
both  terms  Congress  intended  that  this  section  should  have  the  larger 
scope  and  effect.  To  give  the  words  "merchandise"  and  "import  or 
bring"  the  restricted  meaning  contended  for  by  the  demurrant  would 
be  not  only  to  disregard  their  plain,  ordinary  signification,  but  the  evi- 
dent purpose  of  the  customs  duties  laws  to  make  it  difficult  for  evil 
intentioned  persons  to  evade  its  provisions.  These  words  in  my  opinion 
have  a  plain  meaning,  and  call  for  no  interpretation.  They  compre- 
hend the  bringing  into  this  country  of  dutiable  articles. 

The  remaining  question  is  whether  a  violation  of  section  2802  falls 
within  the  |hrase  "contrary  to  law"  found  in  section  3082,  and  becomes 
the  misdemeanor  therein  denounced  when  done  fraudulently  and  know- 
ingly.   The  demurrant  contends : 

"That  the  unlawful  Importation  of  baggage  or  what,  under  the  customs  laws, 
is  treated  as  baggage,  is  not  a  violation  of  section  3082,  because  thdt  section 
applies  only  to  goods  the  importation  of  which  is  regulated  by  sections  2785, 
2872,  2874,  and  2963  (pages  1867,  1910,  1946),  and  does  not  apply  to  goods,  the 
importation  of  which  as  baggage  Is  regulated  by  sections  2799,  2801,  and 
2802," 

If  this  contention  embodies  a  true  construction  of  these  provisions 
of  the  customs  duties  laws,  no  distinction  will  exist  in  the  penalties 
prescribed  between  the  prohibited  introduction  in  baggage  of  dutiable 
articles  by  the  innocent  and  that  of  those  having  a  criminal  intent.  An 
immunity  from  imprisonment  to  the  latter  can  have  but  a  disastrous 
effect  upon  the  administration  of  those  laws.  The  criminal  will  play 
the  role  of  the  innocent,  and  baggage  will  become  the  favorite  means 
in  the  attempt  to  defraud  the  government  revenues. 

In  United  States  v.  Five  Packages  of  Tapestry  (D.  C.)  114  Fed. 
496,  this  matter  was  considered  and  decided  adversely  to  this  conten- 
tion ;  it  being  there  held  that  "the  provisions  of  Rev.  St.  §  3082,  apply 
to  dutiable  merchandise  brought  into  the  United  States  in  the  baggage 
of  a  passenger." 

The  demurrant  contends  that  this  case  is  in  conflict  with  that  of 
United  States  v.  One  Pearl  Necklace  (Dodge,  Claimant),  111  Fed.  164, 
49  C.  C.  A.  287,  56  L.  R.  A.  130.  But  this  is  not  so.  In  the  latter  case 
there  is  an  illiunining  and  instructive  discussion  of  the  relative  effect 
of  the  sections  referred  to  by  the  demurrant,  but  there  is  nothing  in  the 
opinion  of  that  case  that  in  any  way  raises  a  doubt  as  to  section  3082 
being  applicable  to  dutiable  articles  found  in  personal  baggage.  There 
is  nothing  in  that  case  that  required  a  decision  of  that  question,  but  the 
same  court  (C.  C.  A.,  Second  Circuit),  in  One  Pearl  Chain  (Dulles, 
Claimant)  v.  United  States,  123  Fed.  371,  69  C.  C.  A.  499,  was  re- 
quired to  pass  thereon,  as  the  only  count  to  which  the  evidence  related 
was  based  on  that  section.  The  chain  alleged  to  have  been  forfeited 
in  that  case  was  held  to  be  baggage  within  the  meaning  of  section  2802, 
though  it  was  on  the  person  of  claimant  at  the  time  of  its  seizure. 
United  States  v.  Nine  Trunks,  Cas.  No.  15,885,  27  Fed.  Cas.  IGl, 
is  also  a  case  adverse  to  the  contention  of  demurrant  on  this  point.  In 
the  court  below  it  was  held  that  the  merchandise  contained  in  the  trunks 
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which  were  brought  in  as  baggage  were  not  embraced  within  section 
3082.    This  was  held  to  be  error ;  Justice  Strong  saying : 

"With  this  construction  of  the  act  of  1866  I  find  myself  unable  to  concur. 
I  agree  that  the  act  Is  to  be  construed  In  view  of  other  acts  relating  to  the 
same  subject-matter ;  and,  so  far  as  possible,  In  harmony  with  them.  But,  if 
a  new  provision  is  introduced  into  a  statute,  effect  must  be  given  to  It,  though 
it  changes  the  prior  existing  law.  It  is  true  the  act  of  1863.  which  required 
triplicate  Invoices,  with  a  consular  certificate,  did  not  prescribe  a  forfeiture 
for  neglecting  to  obtain  them.  It  only  declared  that  without  them  the  goods 
should  not  be  admitted  to  entiry.  Forfeiture  was  prescribed  for  making  en- 
tries by  means  of  false  invoices  or  certificates.  But  all  this  is  not  Inconsistent 
w^ith  the  power  of  Congress  to  provide  other  penalties  for  Importing  goods 
without  pursuing  the  prescribed  forms  of  law.  The  manifest  purpose  of  the 
act  of  1863  was  to  protect  the  revenues  against  smuggling  and  other  frauds. 
Hence  the  requisition  of  triplicate  invoices  and  of  the  consul^  certificate, 
which  could  not  be  given  without  a  minute  and  particular  declaration,  speci- 
fying facts  very  material  to  be  known  by  the  revenue  officers.  The  act  of 
186G  professes  by  its  title  to  be  an  act  further  to  prevent  smuggling.  It  Is 
practically  a  remedial  act,  therefore,  in  a  very  just  sense,  though  some  of  its 
provisions  are  penal.  It  is  to  be  construed  with  reference  to  the  mischiefs  it 
was  intended  to  remedy.  Now,  It  is  plain  the  mischiefs  in  view  were  not  only 
the  Introduction  into  the  country  of  goods^  the  importation  of  which  was  pro- 
hibited, but  illegal  importation  of  dutiable  articles.  That  dutiable  goods  were 
In  contemplation  of  Congress* is  made  manifest  by  the  provisions  of  the  third 
section,  which  authorizes  a  search  for  goods  'subject  to  duty,'  or  'which  have 
been  Introduced  into  the  United  States  in  any  manner  contrary  to  law,'  and 
in  case  they  are  found  authorizes  a  seizure  of  them  and  a  forfeiture.  Then 
follows  the  fourth  section  (section  3082),  containing  a  more  general  provision, 
which  prescribed  forfeiture  of  any  goods  imported  contrary  to  law,  and  im- 
poses a  penalty  upon  the  Importer.  Goods  imported  in  the  manner  in  which 
the  goods  now  In  controversy  were  imported  are  in  my  judgment  imported 
contrary  to  law  as  much  as  if  they  had  been  goods  which  could  not  legally  be 
Imported  at  all.  And  I  find  no  warrant  for  restraining  the  language  used  by 
Congress  beneath  its  natural  meaning.  If  it  be  restrained,  as  it  was  In  the 
District  Court,  the  act  ceases  to  be  what  it  professes  to  be,  an  act  to  prevent 
smuggling." 

See,  also,  Cotzhausen  v.  Nazro,  107  U.  S.  215,  2  Sup.  Ct.  503,  27 
L.  Ed.  540,  that  the  method  employed  in  introducing  dutiable  articles 
is  immaterial,  if  such  introduction  is  contrary  to  law.  In  my  opinion 
this  contention  of  the  demurrant  is  unsound,  and  section  3082  does 
apply  to  dutiable  articles  introduced  into  this  country  in  personal  bag- 
gage. 

The  demurrant  also  contends  that  section  2802  provides  a  penalty  for 
the  act  therein  prohibited,  and  that  it  cannot  be  supposed  that  Congress 
intended  another  and  severer  penalty  for  the  same  violation,  such  as  is 
imposed  in  section  3082.  To  this  it  is  only  needful  to  say  that,  before 
the  penalties  denounced  by  section  3082  can  be  imposed,  a  higher  grade 
of  culpability  must  be  established  than  is  required  to  constitute  an  of- 
fense under  section  2802.  The  penalties  denounced  by  the  latter  sec- 
tion apply  where  any  article  subject  to  duty  is  found  in  the  baggage,, 
and  not  mentioned  at  the  time  of  making  entry  thereof;  and  this 
whether  the  person  bringing  in  such  baggage  knew  that  such  articles 
were  dutiable  or  not,  and  though  he  was  free  from  any  intent  to  de- 
fraud the  government  revenues.  United  States  v.  One  Pearl  Neck- 
lace (Dodge,  Claimant),  supra.  Whereas  in  section  3082  it  is  only  when 
such  act  is  done  fraudulently  or  knowingly  that  the  crime  therein 
penalized  is  committed.     Under  the  count  demurred  to,  the  govem- 
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ment  must  not  only  show  that  section  2802  was  violated  by  the  de- 
f endanty  but  that  she  knew  she  was  violating  it  or  that  she  violated  it 
fraudulently.  This  fraudulent  and  guilty  knowledge  relates  mainly 
to  the  punishment  of  the  offender.  The  seizure  directed  under  section 
2802  relates  to  the  property  imported  contrary  to  law.  Cotzhausen  v. 
Nazro,  supra,  page  219  of  107  U.  S.  (2  Sup.  Ct.  503,  27  L.  Ed.  540). 

An  information  under  section  2802  for  the  forfeiture  of  goods  is  a . 
civil  action.  The  proceedings  contemplated  by  section  3082  are  crim- 
inal. Friedenstein  v.  United  States,  125  U.  S.  224,  8  Sup.  Ct.  838,  31 
L.  Ed.  736.  An  acquittal  of  the  crime  charged  under  section  3082 
would  be  no  bar  to  the  proceedings  in  rem  authorized  under  section 
2802.     23  Op.  Attys.  Gen.  63. 

The  insistence  of  the  demurrant  that  the  mere  bringing  of  dutiable 
articles  into  this  country  is  not  the  offense  denounced  by  section  2802, 
but  that  the  offense  is  only  complete  when  the  person  making  entry 
fails  to  mention  such  dutiable  articles,  has  no  place  in  the  present  dis- 
cussion. The  count  demurred  to  clearly  and  distinctly  alleges  that 
certain  dutiable  articles  were  found  in  the  baggage  of  the  defendant ; 
that  she  had  lately  before  arrived  with  such  baggage  from  a  foreign 
country ;  that  she  made  no  mention  of  such  articles  at  the  time  of  mak- 
ing her  baggage  enjtry;  that  she  knew  that  such  articles  were  subject 
to  the  payment  of  duties ;  and  that  she  fraudulently,  unlawfully,  and 
knowingly  brought  them  into  the  United  States  contrary  to  law. 

On  a  demurrer,  all  well-pleaded  material  and  relevant  facts  are  ad- 
mitted as  true,  and  the'  court  is  only  concerned  with  the  legal  effect 
of  the  charges  and  allegations  of  fact  contained  in  the  pleading.  These 
in  this  count  in  my  judgment  sufficiently  charge  the  crime  denounced 
by  section  3082  to  put  Ae  defendant  on  her  defense. 

The  demurrer  is  overruled. 


In  re  DUQUESNE  INCANDESCENT  LIGHT  00. 

(District  Court,  W.  D.  Pennsylvania.    March  8,  1910.) 

No.  4,253. 

1.  B^WKBUPTCT  (I  322*)— Claims  Against  Estaiv— CoirTBAcr^BBEACH— Bank-  . 

BUPTCT— Measure  or  Damages. 

For  a  buyer's  breach  of  a  contract  for  the  manufacture  and  sale  of  burn- 
ers  the  measure  of  the  seller's  damage  on  the  allowance  of  his  claim 
against  the  bankrupt  estate  of  the  buyer  is  the  difference  l)etween  the  cost 
of  manufacture  and  the  contract  price,  notwithstanding  the  entire  lot  of 
goods  were  not  manufactured  or  ready  for  delivery. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  508 ;  Dec.  Dig. 
J322.*] 

2.  Bankbuptct  (§  340*)— Claims— Bbeach  of  Contbaot— Objection  to  Claim 

—Burden  op  Proof. 

\Ybere  a  buyer's  bankruptcy  constituted  a  breach  of  a  contract  to  pur- 
chase a  quantity  of  burners  to  be  manufactured  by  the  seller,  and,  after 
the  bankruptcy,  the  seller  was  compelled  to  purchase  mantles,  boxes,  cases, 
glasses,  and  excelsior  to  complete  the  burners  manufactured  and  prepare 
them  for  market,  and  also  to  furnish  a  market  for  them,  which  it  was 

•For  ot^er  cases  ^ee  laxpe  topic  A  i  kuubsh  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
176  F.— 50 
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not  required  to  do  nnder  the  contract,  the  seller,  in  order  to  establish  Ita 
claim  for  the  difference  between  the  cost  of  manufacture  and  the  contract 
price,  was  not  bound  to  show  what  amount  was  obtained  for  the  burners 
so  manufactured  and  sold  to  others ;  the  burden  of  proving  such  sales  tn 
mitigation  of  damages  being  on  the  objectors. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S  527 ;  Deic.  Dig. 
8  340.*] 

Z.  Bankbuptot  ({  318*)— Claims— CoNTBACT  o»  Sale— Bbeach— "Pbovablb 
Claim." 

Where  a  buyer's  bankruptcy  resulted  in  its  breach  of  an  express  written 
contract  for  the  sale  of  burners,  the  seller's  damages  were  unliquidated  and 
constituted  a  "provable  claim"  against  the  bankrupt's  estate,  under  Bankr. 
Act  July  1,  1808,  c.  541,  §  GSa,  30  Stat.  562  (U.  S.  Comp.  St.  1901,  p.  3447), 
providing  that  debts  of  the  bankrupt  may  be  proved  and  allowed  against 
his  estate  which  are  founded  on  a  contract,  express  or  implied. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  482;  Dec  Dig. 
i  318.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  5746.] 

4.  Bankbuptot  (8  320*)— Claims— Damages— Liquidation. 

Where  a  Imnkrupt  was  liable  for  unliquidated  damages  for  breach  of 
contract  of  sale,  and  no  application  was  made  to  the  court  for  a  liquida- 
tion, and  there  was  no  standing  order  or  rule  providing  a  method  of  pro- 
cedure for  a  Jury  trial  on  issues  framed,  or  by  adjudication  on  evidence 
before  the  referee  or  Judge,  the  parties  having  submitted  the  matter  to  the 
determination  of  the  referee,  his  determination  constituted  an  appropriate 
method  of  liquidating  the  damages,  under  Bankr.  Act  July  1,  18&S,  c.  541, 
S  63b,  30  Stat  563  (U.  S.  Comp.  St.  1901,  p.  3447),  providing  that  damages 
may  be  liquidated  on  application  to  the  court  in  such  manner  as  it  shall 
direct 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  Si  479,  480; 
Dec.  Dig.  fi  320.*] 

5.  Bankbuptot  (8  318*)— Claims— Contbact  of  Salb— Bbeach— Tendeb  op  Db- 

LIVEBY. 

Where  a  contract  for  the  sale  of  burners  was  broken  by  the  buyer's 
bankruptcy,  so  that  it  was  impossible  for  the  buyer  to  accept  a  delivery 
and  make  payment,  the  contract  was  broken  on  the  filing  of  the  petition, 
and  the  seller  was  relieved  from  tendering  the  goods  as  a  condition  to 
claiming  damages  against  the  bankrupt's  estate. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §S  481,  482 ;  Dec 
Dig.  I  3ia*] 

In  the  matter  of  the  bankruptcy  of  the  Duquesne  Incandescent  Light 
Company.  On  certificate  of  the  referee  to  review  certain  questions 
with  reference  to  the  disallowance  of  the  claim  of  the  Iron  City  Stamp- 
ing Company.    Referee's  report  reversed,  and  claim  allowed. 

Charles  T.  Moore,  for  claimants. 

Alex.  GilfiUan  and  C.  F.  Patterson,  for  trustee. 

YOUNG,  District  Judge.  This  case  comes  before  us  upon  the  re- 
port of  Wm.  R.  Blair,  referee  in  bankruptcy,  and  his  certificate  pre- 
senting for  our  review  certain  questions.  As  all  these  questions  ex- 
cept the  fourth  are  questions  of  fact,  we  do  not  find,  after  a  careful 
consideration  of  the  evidence,  that  the  referee  erred  in  his  decision  al- 
lowing or  disallowing  the  claims.  His  findings  are  abundantly  sus- 
tained by  the  evidence,  and,  were  the  case  before  us  originally,  we 

•For  oUier  casei  tee  tame  topic  A  (  mvmbsr  tn  Dec.  ft  Am.  Digs.  1907  to  dat^  ft  RepV  Itedeacea 
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should  have  decided  as  he  has.     This  leaves  only  the  fourth  question 
to  be  considered.    That  question  is  stated  as  follows :    . 

"Fourth.  Whether,  under  the  facts  set  forth  in  the  report  and  opinion  of 
the  referee  filed  herewith,  the  claim  of  the  Iron  City  Stamping  Company  for 
damages  for  bteach  of  contract  to  manufacture  certain  burners  should  be  al- 
lowed against  said  estate." 

The  claim  was  disallowed  by  the  referee.  In  his  report  upon  this 
claim  the  referee  says : 

"The  claimant  in  this  case  claims  the  sum  of  $11,659.33,  which  it  says  is  due 
to  it  by  reason  of  the  breach  of  a  certain  contract  by  the  bankruptcy  of  the 
Duquesne  Incandescent  Light  Company. 

*'It  appears  that  on  February  15,  1908,  Messrs.  J.  H.  Lytle  and  Charles  T. 
Moore,  on  the  one  part,  and  the  bankrupt,  on  the  other,  entered  into  a  contract. 
In  writing,  whereby  the  bankrupt  ordered  250,000  brass  burners  of  a  certain 
type  known  as  the  'Venus  Burners,'  at  $145  per  thousand  (1,000),  the  burners 
to  be  manufactured  and  delivered  at  the  rate  of  35,000  per  month  from  June 
15th  until  November  15th  and  the  final  delivery  of  40,000  in  December,  1908. 
The  bankrupt  was  to  furnish  certain  material  used  in  the  manufacture  of  the 
burner,  and  the  contract  further  provided  for  certain  terms  ©f  payment,  etc. 
Subsequently  to  entering  into  this  contract,  Messrs.  Moore  &  Lytle  incorpo- 
rated the  Iron  City  Stamping  Company,  the  claimant  in  this  case,  and  certain 
property  of  Messrs.  Moore  &  Lytle,  including  this  contract,  was  turned  over 
to  the  Iron  City  Stamping  Company. 

*'It  appears  in  the  testimony  that  Moore  &  Lytle  or  the  Iron  City  Stamping 
Company  provided  themselves  with  the  necessary  dies  and  other  appliances 
proper  for  the  fulfillment  of  the  contract,  and  did  actually  manufacture  a 
number  of  the  burners  substantially  as  called  for  in  the  contract.  It  further 
appears,  as  the  \vitnes8  Hellquist,  an  employ^  of  the  claimant  company,  testi- 
fies, that  the  number  manufactured  was  5,000,  but  he  refuses  to  say  that  the 
number  reached  10,000.  On  the  other  hand,  H.  L.  Schueck,  who  was  formerly 
president  of  the  Duquesne  Incandescent  Light  Company,  but  who  between  the 
date  of  the  contract  and  the  manufacture  of  the  burners  became  the  manager 
of  the  claimant  company,  says  that  no  burners  of  the  kind  called  for  by  the 
contract  were  ever  manufactured.  Schueck  ^  testifies  that  the  burners  which 
were  manufactured  of  the  parts  assembled  for  carrying  out  the  contract  with 
the  bankrupt  were  sold  by  the  claimant  for  more  than  they  cost.  It  does  not 
appear  for  what  they  werle  sold.  Hellquist  testifies  that  the  cost  of  manufac- 
turing the  burners,  as  called  for  by  the  contract,  was  $90  per  thousand  (1,000). 
Schueck  says  the  cost  was  from  $88  to  $92  per  thousand  (1,000).  The  claim 
as  made  is  for  $11,659.33,  which  is  arrived  at  as  follows: 

250,000  brass  burners  @  $145  per  1,000,  as  per  contract $36,250  00 

Less  250,000  burners,  cost  at  factory  $90  per  1,000.  .$22,500  00 
And  the  value  of  material  advanced  by  the  bankrupt 
company    2,090  67 

Total  24.590  67 

Balance  due  claimant $11.G59  33 

"The  claim  in  this  case,  therefore,  is  for  the  difference  between  the  contract 
price  and  the  alleged  cost  of  the  manufacture  of  the  entire  250,000  burners ; 
the  learned  counsel  for  the  claimant  arguing  that  such  is  the  proper  measute 
of  damages  in  this  case. 

"The  referee  is  of  opinion  that  this  claim  cannot  be  allowed.  While  it  is 
true  that  in  certain  cases  on  the  refusal  of  the  purchaser  to  receive  or  pay 
for  articles  manufactured  of  a  wpeclal  or  peculiar  type  the  measure  of  damage 
is  held  to  be  the  difference  between  the  contract  price  and  the  cost  of  manu- 
facture, the  referee  is  of  the  opinion  that  this  is  not  the  measure  of  damages 
to  be  applied  in  this  case. 

"In  the  first  place,  this  is  not  the  case  of  an  actual  refusal  to  accept  and 
pay  for  the  articles;  and,  in  the  second  place,  the  vital  defect  in  the  claim  as 
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presented  is  that  the  cost  of  the  manufacture  is  not  sufficiently  proved.  While 
the  referee  does  not  hold  that  in  case  of  the  bankruptcy  of  the  person  order- 
ing the  goods,  as  in  this  case,  the  other  party  is  bound  to  go  on  and  manu- 
facture and  tender  the  same  in  order  to  recover  the  difference  between  the 
cost  of  manufacture  and  the  contract  price,  yet  the  rule  allowing  the  recovery 
of  such  damages  is  always  based  upon  a  theoretical  tender,  and  the  referee 
knows  of  no  case  in  which  upon  the  insolvency  of  the  purchaser  the  manu- 
facturer is  permitted  upon  the  mere  estimated  cost  of  production  to  recover 
the  difference  between  such  estimated  cost  and  the  contract  price.  In  such 
cases  the  referee  is  of  opinion  that  the  measure  of  damages  is  the  actual  loss 
rather  than  the  speculative  difference  between  the  estimated  cost  of  produc- 
tion and  the  contract  price.  It  must  not  be  forgotten  that  in  this  case  the 
testimony  is  clear  that  the  burners  alleged  to  have  been  manufactured,  un- 
der the  contract,  sold  for  more  than  the  estimated  cost  of  manufacture,  al- 
though the  witnesses  do  not  inform  us  of  the  price  at  which  they  were  sold. 
"The  referee  is  of  opinion  that  this  claim,  as  made,  cannot  be  allowed,  nor 
does  the  evidence  show  the  actual  loss  to  the  claimant  by  reason  of  the  breach 
of  its  contract.** 

The  evidence  in  this  case  fully  establishes  that  the  contract  was 
entered  into  between  the  claimant  and  the  bankrupt  by  which  the 
stamping  company  was  to  furnish  250,000  inverted  brass  burners,  as 
per  sample  submitted,  for  $145  per  thousand,  of  a  special  design,  and 
that  there  was  no  open  or  general  market  where  the  burners  could  be 
readily  sold,  and  that  the  claimant  made  all  the  preparations  necessary 
to  perform  the  contract  at  considerable  expense. 

The  evidence  shows  that  the  cost  of  production  was  about  $90  per 
1,000.     Mr.  Schueck  testifies  on  page  26 : 

**Q.  What  is  the  cost  of  the  manufacture  of  that  burner?  A.  Between  $88 
and  $02.    It  varies  on  account  of  brass  going  up  and  down.*' 

Mr.  Hellquist,  on  page  20,  testifies : 

"Q.  What  is  the  cost  of  material  for  manufacturing  that  burner?  A.  $90 
a  thousand. 

"Q.  How  do  you  arrive  at  that?  A.  The  tubing  at  $22  a  thousand  and  the 
shadeholder  at  $14  a  thousand,  the  spud  at  $18,  the  shutter  at  $4. 

"Q.  What  about  the  labor?    A.  About  $10  approximately. 

"Q.  All  the  overhead  expense?  A.  That  was  partly  included.  Then  there 
were  screws,  mantle  holders.    We  would  figure  at  $90.*' 

There  was  no  testimony  offered  to  contradict  this  evidence.  There 
was  sufficient  evidence,  therefore,  to  warrant  the  conclusion  that  the 
cost  price  was  at  least  $90,  and  the  referee's  finding  that  there  was  not, 
we  think,  was  wrong. 

Under  the  facts  of  this  case,  we  are  also  of  the  opinion  that  the  true 
measure  of  damage  is  the  difference  between  the  cost  of  manufacture 
and  the  contract  price,  and  this  although  the  entire  lot  of  goods  were 
not  manufactured  and  ready  for  delivery.  The  rule  in  Pennsylvania, 
the  place  of  the  contract,  is  well  settled.  In  Dynamo  &  Engine  Co.  v. 
Cement  Co.,  221  Pa.  160,  70  Atl.  557,  18  L.  R.  A.  (N.  S.)  613,  the  rule 
is  thus  laid  down :  « 

"The  first  question  raised  by  the  assignments  of  error  is  ae  to  the  measure 
of  damages.  The  trial  judge  charged  the  jury  that,  if  they  were  satisfied  from 
the  evidence  that  the  engines  were  manufactured  from  special  designs  for  a 
special  purpose  and  had  no  fixed  market  value,  the  plaintiff  would  be  entitled 
to  recover  the  difference  between  the  actual  cost  of  manufacturing  and  de- 
livering the  engines  and  the  contract  price.  The  learned  trial  judge  correctly 
stated  the  rule  applicable  to  such  a  state  of  facts  as  this,  where  from  the  na- 
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ture  of  the  article  there  Is  no  matket  in  which  it  can  readily  be  sold.  In  such 
case  the  great  weight  of  authority  is  to  the  effect  that  the  measure  of  dam- 
ages is  the  difference  between  what  it  would  cost  to  make  and  deliver  the  ar- 
ticle and  the  price  which  the  purchaser  has  agreed  to  pay  for  it.  The  prin- 
ciple is  thus  stated  in  2  Sedgwick  on  Damages  (8th  Ed.)  $  618»  p.  269:  'Where 
one  engaged  in  the  performance  of  a  contract  is  w^rongfuUy  prevented  by  the 
employer  from  completing  it,  the  measure  of  damages  is  the  difference  be- 
tween the  price  agreed  to  be  paid  for  the  work  and  what  it  would  have  cost 
the  plaintiff  to  complete  it  Differently  stated,  the  rule  in  such  case  is  rec- 
ompense to  the  plaintiff  for  the  part  performance,  and  indemnity  for  his  loss 
in  respect  to  the  part  unexecuted.  The  plaintiff  is  to  be  placed  in  the  same 
condition  he  would  have  been  in  if  he  had  been  allowed  to  proceed  without 
Interference.*  This  rule  gives  to  the  party  Who  has  complied  with  the  agree- 
ment the  value  of  his  bargain.  In  the  present  instance  the  amount  which 
was  lost  to  the  plaintiff  by  reason  of  the  breach  of  the  contract  was  capable 
of  being  ascertained  with  reasonable  certainty,  and  was  therefore  properly 
adopted  as  the  measure  of  the  damages  to  be  recovered  by  it  as  the  injured 
party  from  the  one  in  default" 

In  Imperial  Coal  Co.  v.  Port  Royal  Coal  Co.,  138  Pa.  45,  20  Atl. 
937,  It  is  said : 

"While  it  is  undoubtedly  true  that  mere  speculative  profits  cannot  be  re- 
covered in  an  action  for  breach  of  contract,  a  careful  examination  of  the  as- 
signment shows  that  the  profits  in  Question  were  not  within  this  rule.  The 
jury  have  found  the  contract  to  be  as  plaintiff  alleged ;  that  it  was  an  entire 
contract;  that  the  defendant  was  to  furnish  plaintiff  with  enough  coal  to 
keep  its  60  ovens  in  operation  for  6  months,  and  that  the  price  was  to  be  $1 
per  ton.  The  profits  in  such  case  were  not  speculative.  They  did  not  depend 
upon  the  fluctuations  of  the  market,  or  the  demand  for  coke,  and  they  could 
be  ascertained  with  mathematical  accuracy.*' 

This  language  was  quoted  with  approval  in  Puritan  Coke  Co.  v. 
Clark,  204  Pa.  556,  54  Atl.  350.     In  that  case  the  court  further  said : 

"In  Unexcelled  Fireworks  Ck).  v.  Polites,  130  Pa.  536  [18  Ati.  1058,  17  Am. 
St  Rep.  788],  dark,  J.,  discussing  the  same  question,  says:  *The  manifest 
tendency  of  the  cases  in  the  American  courts  now  is  to  the  doctrine  that,  when 
the  vendor  stands-  in  the  position  of  a  complete  performance  on  his  part,  he 
is  entitled  to  recover  the  contract  price  as  his  measure  of  damages.*  To  the 
same  effect  is  Gallagher  v.  Whitney,  147  Pa.  184  [23  Atl.  5G0],  and  Hinckley 
V.  Pittsburg  Bessemer  Steel  Co.,  121  U.  S.  264.  [7  Sup.  Ct  875,  30  L.  Ed. 
967]." 

In  considering  the  application  of  this  rule  to  coke  not  manufactured 
the  court  said: 

"But  it  is  argued  'by  appellant,  while  such  a  rule,  if  adopted,  might  apply  to 
the  7,300  tons  manufactured  and  ready  for  delivery  on  the  wharf,  it  ought  not 
to  apply  to  the  almost  14,000  tons  not  yet  manufactured.  The  application  of 
the  rule  does  not  depend  on  the  exact  state  of  manufacture  of  the  thing  sold  at 
the  date  of  the  breach,  but  on  the  uncertainty  incident  to  the  adoption  of  any 
other  than  the  contract  price  as  the  measure  of  damages.  Plaintiff  was  bound 
to  make  a  sale  of  the  coke  on  the  wharf,  and  did  make  a  sale  at  the  best  price 
it  could  get  for  it  and  credited  defendants  with  that  price ;  but  it  was  not  bound 
to  go  on  and  manufacture  14,000  more  tons  and  also  sell  that  at  a  greatly  re- 
duced price,  perhaps  less  than  the  cost  pf  manufacturing  it,  as  it  actually  did 
sell  a  part  of  the  7,300  tons.*' 

The  same  rule  obtains  in  the  United  States  court.  The  rule  as  laid 
down  in  United  States  v.  Behan,  110  U.  S.  338,  4  Sup.  Ct.  81,  28  L. 
Ed.  168,  is  as  follows: 

"The  prima  facie  measure  of  damages  for  the  breach  of  a  contract  is  the 
amount  of  the  loss  which  the  Injured  party  has  sustained  thereby.    If  the 
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breach  consists  in  preventing  the  performance  of  the  contract,  without  the 
fault  of  the  other  party,  who  is  willing  to  perform  it,  the  loss  of  the  latter  will 
consist  of  two  distinct  items  or  grounds  of  damage,  namely,  first,  what  he  has 
already  expended  towards  performance  (less  the  value  of  materials  on  hand) ; 
secondly,  the  profits  that  he  would  realize  by  performing  the  whole  contract. 
The  second  item,  profits,  cannot  always  be  recovered.  They  may  be  too  remote 
and  speculative  In  their  character,  and  therefore  incapable  of  that  clear  and 
direct  proof  which  the  law  requires.  But  when  in  the  language  of  Chief  Jus- 
tice Nelson,  in  the  case  of  Masterton  v.  Mayor  of  Brooklyn,  7  Hill  [N.  Y.]  69 
[42  Am.  Dec.  38],  they  are  *the  direct  and  immediate  fruits  of  the  contract' ;  they 
are  free  from  this  objection ;  they  are  then  *part  and  parcel  of  the  contract  it- 
self, entering  into  and  constituting  a  portion  of  its  very  elements;  something 
stipulated  for,  the  right  to  the  enjoyment  of  which  is  just  as  clear  and  plain  as 
to  the  fulfillment  of  any  other  stipulation.*  Still,  in  order  to  furnish  a  ground 
of  recovery  in  damages,  they  must  be  proved.  If  not  proved,  or  If  they  are  of 
such  a  remote  and  speculative  character  that  they  cannot  be  legally  proved, 
the  party  is  confined  to  his  loss  of  actual  outlay  and  expense.  This  loss,  how- 
ever, he  is  clearly  entitled  to  recover  In  all-  cases,  unless  the  other  party,  who 
has  voluntarily  stopped  the  performance  of  the  contract,  can  show  the  con- 
trary." 

See,  also,  Hinckley  v.  Pittsburg  Steel  Co.,  121  U.  S.  264,  7  Sup.  Ct. 
875,  30  L.  Ed.  967. 
We  quote  from  the  syllabus : 

"The  defendant  agreed  in  writing  to  purchase  from  the  plaintiff  rails  to  be 
rolled  by  the  latter,  'and  to  be  drilled  as  may  be  directed,*  and  to  pay  for  them 
$58  per  ton.  He  refused  to  give  directions  for  drUllng,  and,  at  his  request,  the 
plaintiff  delayed  rolling  aay  of  the  rails  until  after  the  time  prescribed  for  their 
delivery,  and  then  the  defendant  advised  the  plaintiff  that  he  should  decline 
to  take  any  rails  under  the  contract  Held,  (1)  the  defendant  was  liable  in 
damages  for  the  breach  of  the  contract ;  (2)  the  plaintiff  was  not  bound  to  roll 
the  rails  and  tender  them  to  the  defendant;  (3)  the  proper  rule  of  damages 
was  the  difference  between  the  cost  per  ton  of  making  and  delivering  the  rails 
and  the  $5a" 

In  discussing  the  question  Mr.  Justice  Blatchford,  on  page  274  of 
121  U.  S.,  on  page  879  of  7  Sup.  Ct.  (30  L.  Ed.  967),  says: 

"Under  these  circumstances,  the  defendant  is  estopped  from  insisting  that  the 
plaintiff  should  have  undertaken  the  risk  and  expense  of  actually  maldng  and 
selling  the  rails.  These  considerations  also  show  that  the  rule  of  damages 
adopted  by  the  Circuit  Court  was  the  proper  one.  It  was  in  accordance  with 
the  rule  laid  down  by  this  court  in  Philadelphia,  Wilmington  &  Baltimore  Rail- 
road Company  v.  Howard,  13  How.  307  [14  L.  Ed.  157].  In  that  case  a  con- 
tractor for  the  building  of  a  railroad  sued  the  company  for  its  breach.  On  the 
question  of  damages  this  court  said  (page  344  of  13  How.  [14  L.  Ed.  157]):  *It 
must  be  admitted  that  actual  damages  were  all  that  could  lawfully  be  given  in 
an  action  of  covenant,  even  if  the  company  had  been  guilty  of  fraud.  But  it 
by  no  means  follows  that  profits  are  not  to  be  allowed,  understanding,  as  we 
must,  the  term  "profits"  in  this  instruction,  as  meaning  the  gain  which  the 
plaintiff  would  have  made  if  he  had  been  permitted  to  complete  his  contract. 
Actual  damages  clearly  include  the  direct  and  actual  loss  which  the  plaintiff 
sustains  propter  rem  ipsam  non  habitam.  And,  in  case  of  a  contract  like  this, 
that  l«ss  is,  among  other  things,  the  difference  between  the  cost  of  doing  the 
work  and  the  price  to  be  paid  for  it  This  difference  is  the  inducement  and 
real  consideration  which  causes  the  contractor  to  enter  into  the  contract.  For 
this  he  spends  his  time,  exerts  his  skill,  uses  his  capital,  and  assumes  the  risks 
which  attend  the  enterprise.  And,  to  deprive  him  of  it,  when  the  party  has 
broken  the  contract  and  unlawfully  put  an  end  to  the  work,  would  be  nnjust. 
There  is  no  rule  of  law  which  requires  us  to  inflict  this  injustice.  Whenever 
profits  are  spoken  of  as  not  a  subject  of  damages,  it  will  be  found  that  some- 
thing contingent  upon  future  bargains  or  8i)eculations  or  states  of  the  market 
are  referred  to,  and  not  the  difference  between  the  agi-eed  price  of  something 
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contracted  for  and  Its  ascertalna4)le  value  or  cost.  See  Masterton  v.  Mayor  of 
Brooklyn,  7  Hill  [N.  Y.]  61  [42  Am.  Dec.  38],  and  cases  there  referred  to.  We 
hold  It  to  be  a  clear  rule  that  the  gain  or  profit  of  which  the  contractor  was 
deprived  hy  the  refusal  of  the  company  to  allow  him  to  proceed  with  and  com- 
plete the  work  was  a  proper  subject  of  damages.' " 

Measured  by  this  rule,  and  applying  the  facts  of  this  case,  we  are  of 
opinion  that  the  measure  of  damages  was  the  difference  between  the 
cost  of  manufacture  and  the  contract  price,  and  they  were  in  no  sense 
speculative  as  ruled  by  the  referee.  Nor  does  the  ^act  that  the  evidence 
shows  that  the  claimant  sold  some  of  the  burners  to  others,  but  does 
not  show  the  amount  obtained  for  them,  alter  the  claimant's  right  to 
recover  the  difference  between  the  cost  and  the  contract  price.  The 
evidence  does  not  show  how  many  burners  were  manufactured  by  the 
claimant,  either  before  or  after  the  filing  of  the  petition  in  bankruptcy 
and  the  consequent  breach  of  the  contract,  nor  how  many  were  dis- 
posed of  by, the  claimant  nor  the  price  therefor,  but  the  evidence  does 
show  that  the  claimant  after  the  breach  was  required  to  buy  "mantels, 
boxes,  cases,  glassware,  and  excelsior"  to  complete  the  burners  for  sale 
and  prepare  them  for  the  market,  and  also  to  furnish  a  market  for 
them.  None  of  these  things  was  the  claimant  required  to  do  under  the 
contract  with  the  bankrupt,  and,  if  the  trustee  or  the  creditors  wished 
to  show  these  sales  in  mitigation  of  damages,  they  had  an  opportunity 
to  do  so  when  the  case  was  being  heard.  The  burden  was  on  the  ob- 
jectors to  show  anything  they  wished  in  mitigation  of  damages  and 
the  opportunity  was  at  hand  when  the  witnesses  were  on  the  stand  tes- 
tifying to  the  damages  suffered  by  the  claimant.  If  the  objectors 
chose  to  pass  by  their  opportunity,  they  cannot  now  complain,  and  the 
referee  erred  in  using  this  evidence  to  weaken  claimant's  proof  of  cost. 

The  only  question  that  remains  is  whether  the  claimant  is  entitled  to 
recover  these  damages  against  the  bankrupt ;  the  breach  having  been 
occasioned  by  the  filing  of  the  petition  in  bankruptcy.  We  are  of  the 
opinion  that  he  is.  Section  63a  of  the  bankrupt  act  (Act  July  1,  1898, 
c.  541,  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3447])  provides: 

'^Debts  of  the  bankrupt  may  be  proved  and  allowed  against  his  estate  which 
are  •  ♦  ♦  (4)  founded  upon  an  open  account,  or  upon  a  contract  express  or 
Implied." 

The  claim  under  consideration  was  founded  upon  an  express  contract 
in  writing,  the  damages  for  the  breach  of  which  were  unliquidated. 
The  claim  was  therefore  a  provable  claim,  and  under  section  63b  could 
be  liquidated  upon  application  to  the  court  in  such  manner  as  it  should 
direct.  As  no  application  was  made  to  the  court,  and  as  there  is  no 
standing  order  or  rule  providing  a  method  of  procedure  by  jury  trial 
upon  issue  framed  or  by  an  adjudication  upon  evidence  before  the 
referee  or  judge,  and  as  the  parties  submitted  themselves  to  the  referee, 
who  after  a  full  hearing  and  careful  consideration  of  all  the  evidence 
adjudicated  the  claim,  which  in  our  opinion  was  a  most  satisfactory 
and,  appropriate  method  for  the  proper  liquidation  of  the  damages,  we 
see  no  reason  why  the  claim  is  not  to  be  considered  as  having  been 
proved  and  liquidated  in  accordance  with  sections  63  a  and  b  of  the  act. 
In  Re  Swift,  112  Fed.  315,  50  C.  C.  A.  264,  in  the  Circuit  Court  of 
Appeals  for  the  First  Circuit,  it  is  said: 
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"Under  Bome  bankruptcy  statutes,  provision  was  made  for  liquidating  tbs 
present  values  of  contingent  debts  and  contingent  liabilities  for  provable  pur- 
poses.  Rev.  St.  $  (5068.  But  the  present  statute  does  not  expressly  provide  any 
machinery  for  that  purpose.  It  provides  without  ai^arent  restriction  for  proof 
of  debts  founded  on  contracts,  express  or  Implied,  and  also,  in  a  general  way. 
for  liquidating  unliquidated  claims ;  but,  in  the  absence  of  any  express  provi- 
sion for  contingent  engagements  Including  those  for  property  to  be  delivered  on 
demand  and  payment  of  purchase  money,  there  seems  to  be  some  dliBculty  In 
applying  the  statute.  However,  we  need  not  go  Into  the  troublesome  questions 
that  are  raised  by  this  omission,  because  we  have  already  seen  that  in  the  case 
at  bar  the  proceedings  in  bankruptcy  rendered  unnecessary  a  demand  and 
tender,  and,  like  the  great  mass  of  matters  affected  by  such  proceedings,  we 
must  hold  that  this  proof  of  debt  relates  to  the  time  when  they  were  com- 
menced. From  that  time  the  stocks  in  question  were  put  beyond  the  power  of 
the  stockbrokers  to  deliver  effectually.  The  contract  ripened  simultaneously 
with  the  beginning  of  the  proceedings  in  bankruptcy,  as  the  consequence  thereof 
in  connection  with  the  adjudication  which  followed.  Of  course,  as  everything 
related  back  to  the  filing  of  the  petition,  the  ripening  of  the  claim  did  not  occur 
before  it  was  filed,  nor  afterwards,  but  simultaneously  with  it,  as  already  said. 
Consequently,  by  necessary  effect,  there  was  created  and  existed  when  the  pro- 
ceedings commenced  a  provable  claim." 

So  in  the  case  at  bar  upon  the  filing  of  the  petition  in  bankruptcy 
and  the  adjudication  thereon  it  was  impossible  for  the  bankrupt  to  ac- 
cept a  delivery  of  the  goods  and  make  payment  for  them.  A  breach  of 
the  contract  therefore  occurred  upon  the  filing  of  the  petition,  and  the 
claimant  was  relieved  from  making  tender  of  the  goods. 

Under  all  the  facts  and  the  law  of  this  case,  we  are  satisfied  that  the 
referee  erred  in  disallowing  this  claim.  The  report  of  the  referee 
must  therefore  be  reversed  as  to  the  claim  of  the  Iron  City  Stamping 
Company,  and  the  claim  must  be  allowed,  and  the  report  of  the  referee 
affirmed  as  to  the  other  findings  allowing  and  disallowing  claims. 


In  re  AUTOMOBILE  LIVERY  SERVICE  CO. 

(District  Court,  N.  D.  Alabama,  S.  D.    February  8,  1910.) 

No.  9,483. 

1.   SUBBOOATION  (8  28*)— -ADVANCES  BT  PUEDOKB— DlSCHABQE  OF  INCXTMBEANCB. 

Where,  at  the  time  certain  automobiles  were  pledged  to  a  bank  for  a 
loan  to  pay  the  purcliase  price,  the  title  was  In  the  seller  as  security  for 
the  price,  the  bank's  money  having  been  used'  to  satisfy  the  seller's  claim; 
the  bank  was  subrogated  to  the  seller's  rights  as  against  the  buyer's  trus- 
tee in  bankruptcy,  though  the  pledge  may  bave  been  invalid  because  made 
by  the  buyer's  officers  without  authority  from  its  board  of  directors. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  SS  60,  62,  64; 
Dec  Dig.  S  23.*] 

%   8CBBOOATION  (§  23*)— FOBM  OF  TRANSACTION. 

Where  a  loan  was  made  by  a  bank  to  a  buyer  of  certain  automobiles, 
and  the  proceeds  were  availed  of  to  release  them  from  the  seller's  lien  for 
the  purchase  price  to  the  buyer.  It  was  no  objection  to  the  bank's  right  of 
subrogation  to  such  lien  that  the  note  was  In  form  made  by  the  buyer  to 
Its  president  and  immediately  Indorsed  by  him  to  the  bank  to  secure  the 
president's  individual  liability. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  U  60,  62,  64; 
Dec  Dig.  S  23.*] 

»For  othw  CMM  tee  Mune  topic  A I  mttmbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*?  XndezM 
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8.  Pledges  (8  II*)— Elements— Dbliveby  to  Pledgee. 

A  pledge  unaccompanied  by  delivery  of  the  pledged  property  to  the 
pledgee  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent.  Dig.  §  29 ;  Dec.  Dig.  §  11.*] 
4.  Bankruptcy  (§  161*)— Pledges— Possession— Preferences. 

Where  a  pledge  of  property  by  a  bankrupt  was  invalid  in  its  inception 
because  of  nondelivery  to  the  pledgee,  but  in  accordance  with  a  prior  agree- 
ment the  property  was  surrendered  to  the  pledgee  on  the  pledgor's  default, 
but  within  four  months  prior  to  bankruptcy,  such  possession  related  back 
to  the  time  of  the  agreement,  so  that  the  pledge  did  not  constitute  an  illegal 
preference  except  as  against  intervening  claimants  who  had  perfected  liens 
on  the  pledged  property  in  the  meantime. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  ii  261,  263;  Dec. 
Dig.  §  161.»1 

In  the  matter  of  the  bankruptcy  of  the  Automobile  Livery  Service 
Company.  On  petition  to  review  findings  of  a  referee  denying  the 
claim  of  the  Jefferson  County  Savings  Bank  and  the  Harris  Transfer 
&  Warehouse  Company.    Petition  granted,  and  claims  allowed. 

L.  J.  Haley,  Jr.,  for  claimant. 

Tomlinson  &  McCuUough,  for  petitioning  creditors, 

George  Huddleston,  for  trustee. 

GRUBB,  District  Judge.  The  Jefferson  County  Savings  Bank  and 
the  Harris  Transfer  &  Warehouse  Company  propounded  their  claim 
before  the  referee  in  bankruptcy  for  two  automobiles,  which  were  in 
the  possession  of  the  latter,  as  warehouseman  for  the  former,  when 
the  petition  was  filed,  and  which  were  surrendered  by  the  latter  to  the 
receiver  in  bankruptcy.  The  automobiles  were  shipped  to  the  bank- 
rupt by  the  makers,  with  draft  and  bill  of  lading  attached,  and  the 
president  and  secretary  of  the  bankrupt,  in  order  to  raise  the  money  to 
take  up  the  drafts  and  secure  the  bills  of  ladings  executed  its  notes, 
payable  to  its  president,  and  indorsed  by  him  to  the  claimant,  the  Jef- 
ferson County  Savings  Bank,  the  proceeds  of  which,  when  discounted, 
were  credited  to  the  bankrupt  and  used  by  it  to  take  up  the  drafts  and 
secure  the  bills  of  lading  for  the  two  automobiles,  which  were  then 
delivered  to  it  by  the  railroad  company.  Each  of  the  notes  recited  that 
the  automobile,  the  release  of  which  it  secured,  was  pledged  for  the 
payment  of  the  note  and  all  subsequent  indebtedness  to  the  bank,  but 
possession  of  each  automobile  remained  in  the  bankrupt  until  the  ma- 
turity and  default  of  the  first  note  falling  due,  whereupon  the  claimant, 
with  consent  of  the  bankrupt,  took  possession  of  the  automobiles  under 
its  contract  for  pledge,  and  stored  them  with  the  warehousing  com- 
pany, in  whose  possession  they  were  when  the  petition  was  filed,  and 
W  whom  they  were  surrendered  to  the  receiver  of  the  bankrupt  estate. 
The  transaction  constituted  a  pledge  as  distinguished  from  a  mortgage. 
The  bankrupt  was  insolvent  when  the  claimant  took  possession  of  the 
automobiles. 

The  trustee  asserts  title  to  be  in  the  bankrupt  upon  the  grounds: 
(1)  That  the  pledge  was  made  by  the  officers  of  the  bankrupt,  with- 
out authority  from  its  board  of  directors;  (2)  that  the  note,  to  se- 
cure which  the  pledge  was  given,  was  executed  to  the  president  of 

•For  other  eases  see  same  topic  A  S  numbbb  in  Dec-  ft  Am.  Digs.  .1907  to  date,  ft  Rep'r  Indexes 
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the  bankrupt,  and  not  to  the  claimant;  and  (3)  that  there  was  no  de- 
livery of  the  articles  pledged  to  the  pledgee  at  the  time  of  the  creation 
of  the  pledge.  The  referee  denied  the  claimant's  petition,  and  to  re- 
view his  order  this  petition  is  filed  by  the  claimant. 

r.  The  first  objection  to  the  validity  of  the  pledge  is  that  the  pledge 
was  executed  by  the  officers  of  the  bankrupt,  without  authority  from 
its  board  of  directors.  At  the  time  the  pledge  was  given,  the  title  to 
the  pledged  property  was  in  the  maker  for  his  security  for  the  purchase 
price.  The  pledge  was  given  to  secure,  and  did  secure,  money,  which 
was  used  by  the  bankrupt  to  pay  the  purchase  price  and  relieve  the 
property  from  the  lien  upon  it,  created  by  the  retention  of  title  in  the 
maker.  Conceding  the  want  of  authority  in  the  officers  of  the  bank- 
rupt, in  the  absence  of  a  resolution  of  its  directors,  to  give  the  pledge, 
the  trustee  cannot  claim  the  title  to  the  pledged  property,  the  purchase 
money  lien  upon  which  was  relieved  by  the  loan,  secured  by  the  pledge, 
and  at  the  same  time  repudiate  the  loan  and  pledge.  His  rights  in  that 
event  would  be  those  of  the  bankrupt  only,  and  would  consist  of  an 
election  to  repudiate  the  loan  and  pledge,  surrendering  possession  of 
and  title  to  the  pledged  property  to  the  claimant,  or  electing  to  retain 
the  pledged  property  to  ratify  the  loan  and  pledge  by  which  the  bank- 
rupt secured  possession  of  and  title  to  it  The  bankrupt  or  his  trustee 
can  only  take  the  pledged  property  cum  onere,  and  the  claimant  is  sub- 
rogated to  the  lien  of  the  maker  of  the  automobiles,  to  satisfy  which 
the  proceeds  of  the  loan  were  used.  In  the  case  of  Bolman  v.  Lohman, 
74  Ala.  611,  the  Supreme  Court  of  Alabama  said : 

"But 'the  rule  Is  settled  that  where  money  is  expressly  advanced  In  order  to 
extingnish  a  prior  Incumbrance,  and  Is  used  for  this  purpose,  with  the  just  ex- 
pectation on  the  part  of  the  lender  of  obtaining  a  valid  security,  or  where  its 
I)ayment  is  secured  by  mortgage,  which  for  any  reason  is  adjudged  to  be  de- 
fective, the  lender  or  mortgagee  may  be  subrogated  to  the  rights  of  the  prior 
incumbrancer,  whose  claim  he  has  satisfied ;  there  being  no  intervening  equity 
to  prevent."  Scott  v.  Land  Co.,  127  Ala.  161,  28  South.  709;  Bigelow  v.  Scott, 
135  Ala.  236,  33  South.  546. 

It  is  consequently  unnecessary  to  consider  the  question  of  the  au- 
thority of  the  president  and  secretary  to  borrow  the  money  and  give 
the  pledge.  The  cases  of  Jordan  &  Co.  v.  Collins,  107  Ala.  572,  18 
South.. 137,  and  Goodyear  Rubber  Co.  v.  Scott,  96  Ala.  439,  11  South. 
370,  involve  the  authority  of  an  ofScer  of  a  corporation,  without  action 
of  its  directors,  to  make  a  transfer  of  all  its  property  for  the  pa)anent 
of  existing  debts,  constituting  a  general  assignment,  and  are  to  be  dis- 
tinguished from  the  transaction  in  this  case,  which  was  had  in  the  due 
course  of  the  bankrupt's  business  as  a  going  concern,  and  did  not  have 
the  effect  of  terminating  its  existence  as  such,  as  in  the  cases  men- 
tioned. 

2.  The  note  was  payable  to  the  president  of  the  bankrupt,  but  was 
immediately  indorsed  by  him  to  the  claimant  bank,  which  placed  the 
proceeds  to  the  credit  of  the  bankrupt,  by  whom  they  were  used  to 
take  up  the  drafts  and  secure  the  automobiles.  This  form  of  the  trans- 
action was  doubtless  to  secure  to  the  claimant  the  individual  liability 
of  the  president  of  the  bankrupt,  as  indorser  of  the  note,  in  addition 
to  the  pledge  of  the  property  described  th€;rein.    The  loan  was  made 
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to  the  bankrupt,  and  the  proceeds  availed  to  release  the  pledged  prop- 
erty to  the  bankrupt,  and  the  claimant  should  be  subrogated  to  the 
lien  on  the  automobiles,  which  its  money  so  advanced  satisfied,  regard- 
less of  the  form  which  the  transaction  took. 

3.  The  agreement  to  pledge  the  automobiles  was  not  accompanied 
by  their  delivery  to  the  pledgee,  and  was  invalid  as  a  pledee,  for  that 
reason,  in  its  inception.  Upon  the  maturity  of  the  first  note  which 
fell  due  and  the  dishonor  of  it  by  the  bankrupt,  the  claimant  took  pos- 
session of  the  automobiles  and  stored  them  for  its  account  with  the 
warehouse  company.  This  was  done  before  bankruptcy  proceedings 
were  instituted,  but  within  four  months  thereof,  and  while  the  bank- 
rupt was  insolvent ;  and  from  the  default  in  payment  of  the  note,  the 
insolvency  of  the  bankrupt  and  an  intent  to  prefer,  if  a  preference  was 
created  by  the  transaction,  was  reasonably  to  have  been  inferred  by 
the  claimant.  In  the  absence  of  the  prior  agreement  to  give  the  pledge, 
the  subsequent  surrender  of  the  property  would  without  doubt  have 
constituted  a  voidable  preference.  If  possession  had  accompanied  the 
agreement  to  give  the  pledge,  the  pledge  would  equally  without  doubt 
have  been  valid,  though  given  within  four  months  of  the  filing  of  the 
petition,  because  of  the  contemporaneous  consideration  moving  to 
the  bankrupt  for  the  agreement  to  give  the  pledge.  The  pertinent 
inquiry  then  is  as  to  whether  the  subsequent  delivery  of  possession  of 
the  pledged  property  to  the  pledgee,  though  without  a  new  considera- 
tion, relates  back  to  the  original  agreement  and  is  rescued  from  the 
infirmity  it  would  otherwise  be  subject  to  by  reason  thereof.  Subse- 
quent delivery  of  property  agreed  to  be  pledged  has  been  held  by  the 
Supreme  Court  of  Alabama  to  validate  the  pledge,  except  as  against 
intervening  liens  which  have  attached  in  the  interim.  Nobles  v.  Chris- 
tian &  Craft  Grocery  Co.,  113  Ala.  220,  20  South.  961 ;  American  Pig 
Iron  Storage  Warrant  Co.  v.  German,  126  Ala.  239,  28  South.  603,  85 
Am.  St.  Rep.  21. 

If  the  decisions  of  the  state  court  hold  valid  transactions  to  create 
liens  in  cases  in  which  delivery  is  made  subsequent  to  the  agreement  to 
give  the  lien  but  before  the  right  of  intervening  creditors  has  been 
fastened  upon  the  property,  the  delivery  of  the  property,»under  such 
circumstances,  will  not  constitute  an  illegal  and  voidable  preference 
under  the  bankruptcy  law.  Thompson  v.  Fairbanks,  196  U.  S.  516,  25 
Sup.  Ct  306,  49  L.  Ed.  577;  Humphrey  v.  Tatman,  198  U.  S.  91,  25 
Sup.  Ct.  567,  49  L.  Ed.  956. 

In  the  case  of  Sabin  v.  Camp  (C.  C.)  98  Fed.  974,  the  court  held  that 
a  transaction  which  was  so  consummated  within  the  four  months  was 
not  a  preference,  because  it  had  originated  before,  and  used  this  lan- 
guage: 

"What  was  done  was  in  pursuance  of  the  pre-existing  contract,  to  which  no 
objection  was  made.  Camp  furnished  the  money  out  of  which  the  property, 
which  is  the  subject  of  the  sale  to  him,  was  created.  He  had  good  right,  in 
equity  and  In  law,  to  make  provision  for  the  security  of  the  money  so  advanced, 
and  the  property  purchased  by  his  money  is  a  legitimate  security  and  one  fre- 
quently employed.  There  Is  always  a  strong  equity  in  favor  of  a  lien  by  one 
who  advances  money  upon  the  property  which  is  the  product  of  the  money  so 
advanced.  This  was  what  the  parties  Intended  at  the  time,  and  to  this,  as  al- 
ready stated,  there  is  and  can  be  no  objection  In  law  or  In  morals.    And  when« 
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at  a  later  date,  but  still  prior  to  the  filing  of  the  petition  in  bankruptcy,  Camp 
exercised  his  rights  under  this  valid  and  equitable  arrangement  to  possess  him- 
self of  the  property  and  make  sale  of  It  in  pursuance  of  his  contract,  he  was  not 
guilty  of  securing  a  preference  under  the  bankruptcy  law." 

The  Supreme  Court  of  the  United  States  approved  the  case  last  cited 
in  the  case  of  Thompson  v.  Fairbanks,  supra,  and,  in  that  case,-  said : 

"The  prinMple  that  the  taking  possession  may  sometimes  be  held  to  relate 
back  to  the  time  when  the  right  to  do  so  was  created  is  recognized  In  the  above 
case.  So  in  this  case,  although  there  was  no  actual  existing  lien  upon  this 
after-acquired  property  until  the  taking  of  possession,  yet  there  was  a  positive 
agreement,  as  contained  in  the  mortgage  and  existing  of  record,  under  which 
the  inchoate  lieu  might  be  asserted  and  enforced,  and  when  enforced  by  the 
taking  of  possession  that  possession  under  the  facts  in  this  case  related  back  to 
the  time  of  the  execution  of  the  mortgage  of  April,  1891,  as  it  was  only  by  vir- 
tue of  that  mortgage  that  possession  could  be  taken.  The  Supreme  CJourt  of 
Vermont  has  held  that  such  a  mortgage  gives  an  existing  lien  by  contract, 
which  may  be  enforced  by  the  actual  taking  of  possession,  and  such  lien  can 
only  bp  avoided  by  an  execution  or  attachment  creditor  whose  lien  actually 
attaches  before  the  taking  of  possession  by  the  mortgagee.  Although  this  after- 
acquired  property  was  subject  to  the  Hen  of  an  attaching  or  an  execution  cred- 
itor if  perfected  before  the  mortgagee  took  possession  under  his  mortgage,  yet, 
if  there  was  no  such  creditor,  the  enforcement  of  the  lien  by  taking  possession 
wonld  be  legal,  even  if  within  the  four  months  provided  in  the  act.  There  is  a 
distinction  between  the  bald  creation  of  a  lien  within  the  four  months  and  the 
enforcement  of  one  provided  for  in  a  mortgage  executed  years  before  the  pas- 
sage of  the  act,  by  virtue  of  which  mortgage  and  because  of  the  condition  bro- 
ken title  to  the  property  becomes  vested  in  the  mortgagee,  and  the  subsequent 
taking  possession  becomes  valid,  except  as  above  stated.'* 

In  the  case  of  Sexton  v.  Kessler  &  Co.  (C.  C.  A.)  172  Fed.  535,  544, 
-21  Am.  Bankr.  Rep.  807,  820,  the  opinion  of  the  court,  rendered  by 
Judge  Noyes,  says  of  the  last-mentioned  case  and  that  of  Humphrey 
V,  Tatman,  supra : 

"While  the  Supreme  Court  in  the  cases  referred  to  treats  the  validity  of  the 
mortgages  and  the  rights  of  the  mortgagees  thereunder  to  be  matters  of  local 
law,  in  my  opinion  it  also  states  this  underlying  and  controlling  distinction: 
The  exercise  of  a  pre-existing  right  well  founded  in  equity  is  not  a  preference, 
although  occurring  within  the  prescribed  period;  'the  bald  creation  of  a  lien 
within  four  months'  is  a  preference." 

In  view  of  the  principle  asserted  by  these  cases,  it  seems  to  me  that 
the  exercise'  of  the  right  to  take  possession  qf  the  pledged  property, 
within  the  four  months,  did  not  constitute  an  illegal  preference,  be- 
cause it  was  done  pursuant  to  a  valid  agreement  to  pledge  for  which  a 
present  consideration  had  moved  to  the  bankrupt,  and  therefore  related 
back  to  such  agreement,  except  as  against  intervening  claimants  who 
had  perfected  liens  on  the  pledged  property  in  the  interim,  of  whom 
there  were  none.  The  trustee  represented  no  class  of  creditors  who 
could  successfully  attack  the  transaction. 

The  petition  for  .review  is  granted,  and  an  order  will  be  made  by  the 
court  granting  the  prayer  of  the  original  petition  and  directing  the  two  - 
automobiles  to  be  turned  over  to  the  petitioners  in  the  original  petition 
filed  with  the  referee;  and  the  trustee  is  taxed  with  the  costs  of  this 
proceeding. 
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8PABTH  ▼.  SELLS  et  aL  ' 

(Clrcnlt  Court,  S.  D.  Ohio,  E.  D.  Septex^ber  80,  1909.)' 

1.  Abatement  and  Reyivaii  (J  71*)— Death  op  Pabty— Revival  of  Aonoir— 
Statutory  Pbovisions. 

The  remedy  given  by  Rev.  St  Ohio,  §  5150  et  seq.,  for  tbe  revivor  of  an 
action  on  the  death  of  a  party,  is,  if  there  be.  a  strict  compliance  with  its  ■ 
provisions  within  the  time  limited  by  statute,  a  matter  of  right  and  not  of 
discretion. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent  Dig.  | 
858;Dec.  Dig.  »71.*] 
2.,  Courts  (i  343*)— Death  or  Party— Revival  of  Action— Statutory  Pro- 
visions. ' 

Under  Rev.  St  U.  a  §  955  (U.  S.  Comp.  St  1901,  pt  697),  providing  that 
when  either  of  the  parties  In  any  suit  in  any  court  of  the  United  States 
dies  before  final  Judgment,  his  executor  or  administrator  may,  if  the  cause 
of  action  survive,  prosecute  or  defend  to  final  Judgment,  does  not  determine 
the  plaintifTs  right  of  revivor  on  death  of  defendant ;  that  being  governed 
by  the  law  of  the  state  where  the  suit  is  brought  und  prosecuted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  915-920;   Dea 
Dig.  S  843.*1 
%  Words  and  Phrases— ••Order  to  Show  Cause." 

An  order  to  show  cause  is  an  order  requiring  a  party  to  appear  and  show 
cause  why  a  certain  thing  should  not  be  done  or  permitted. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  5024.1 

^  Abatement  and  Revival  (§  74*)— Death  of  Party— Proceedings  foe  Re- 
vival—Limitations. 

Under  Rev.  St.  Ohio,  8  5144,  specifying  the  cases  in  which  a  cause  of  ac- 
tion survives  the  death  of  a  party,  section  5150,  providing  that  a  revivor 
may  be  effected  by  a  conditional  order,  if  the  action  be  revived  in  the  name 
of  a  representative  of  the  party  who  died,  and  section  5157,  providing  that 
an  order  to  revive  an  action  against  a  representative  of  a  defendant  shall 
not  be  made  without  his  consent  unless  within  one  year  from  the  time  it 
could  have  been  first  made,  the  conditional  order  being  equivalent  to  a  sub- 
stitute for  a  notice  of  motion  to  show  cause,  the  procuring  of  such  an  order 
Is  not  a  l^ufficlent  compliance  with  section  5157,  and  the  right  of  revivor  is 
barred  unless  the  final  order  of  revivor  is  made  within  the  time  prescribed. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent  Dig.  St 
429,  434 ;  Dec.  Dig.  §  74.«1 

Action  by  W.  T.  Spaeth  against  Lewis  Sells  and  another.  Heard 
on  demurrer  to  the  answer.     Overruled. 

Arnold,  Morton  &  Irvine  and  Jones  &  James,  for  plaintiff. 
Vorys,  Sater,  Seymour  &  Pease,  for  defendant  Karb. 
W.  O.  Henderson  and  W.  H.  Jones,  for  executrix. 

SATER,  District  Judge.  The  petition  was  filed  on  May  10,  1907, 
against  Lewis  Sells  and  George  J.  Karb,  sheriff.  The  plaintiff  claims 
that  it  states  three  causes  of  action,  viz.,  for  assault,  false  imprison- 
ment, and  malicious  prosecution.  The  defendant  executrix  asserts  that 
the  action  is  for  malicious  prosecution  only,  and  that  all  else  alleged 
is  merely  incidental  thereto.  Sells  died  September  6,  and  his  execu- 
trix qualified  November  6.  On  December  3  the  plaintiff  took  a 
conditional  order  of  revivor,  which  recites  that,  unless  the  executrix 
"shall  within  ten  days  after  the  service  of  this  order  show  cause 
against  the  revivor  of  the  same,  said  cause  shall  stand  revived."     She 

•For  other  cuea  tea  same  toplo  A  i'in7MBBS  in  Doc.  ft  Am.  Digs.  1907  to  date,  A  Rep*r  Indoxoi 


Digitized  by  V:iOOQIC 


798  176  FEDERAL  REPORTBB. 

was  served  December  5,  and  on  December  14,  1907,  filed  an  answer 
assigning  reasons  why  the  action  should  not  be  revived.  The  case  re- 
mained dormant  as  to  both  parties  until  April  17,  1909,  a  period  of 
more  than  16  months.  On  that  day  an  amended  and  supplemental 
answer  was  filed  by  the  executrix,  reciting  the  date  of  the  death  of 
Sells,  and  of  her  appointment,  and  that  the  action  could  have  been 
revived  at  any  time  subsequent  tQ  that  date,  but  that  no  such  order 
had  in  fact  been  made,  and  that  more  than  one  year  had  elapsed  from 
the  time  the  action  could  have  been  first  revived,  and  that  she  does  not 
consent  to  a  revivor.  To  this  answer  the  plaintiff  interposed  a  general 
demurrer. 

Plaintiff  insists  that  he  is  entitled,  under  sectioifs  6149  and  6150, 
Rev.  St.  Ohio,  to  an  order  of  revivor.     Section  6149  is  as  follows : 

"A  revivor  may  be  eflfected  by  the  allowance  by  the  court,  or  a  Judge  there- 
of In  vacation,  of  a  motion  of  the  representative  or  successor  in  interest  to 
become  a  party  to  the  action,  or  by  supplemental  pleading  alleging  the  death 
of  the  party,  and  naming  his  representative  or  successor  in  interest  upon 
whom  service  may  be  made  as  in  the  commencement  of  an  action;  but  the 
,  limitations  contained  in  subsequent  sections  of  this  chapter  do  not  apply  to 
this  section." 

We  are  not  concerned  with  that  section,  the  remedy  given  by  it  being 
discretionary  with  the  court  and  not  a  matter  of  right  (1  Bates,  PL  & 
Pr.  633),  nor  with  such  cases  as  Carter  v.  Jennings,  24  Ohio  St.  182, 
Black  V.  Hill,  29  Ohio  St.  86,  Pavey  v.  Pavey,  30  Ohio  St.  600,  Fores- 
man  V.  Haag,  37  Ohio  St.  143,  and  Eagle  Paper  Co.  v.  Bragg,  4  Ohio 
Dec.  194,  7  Ohio  N.  P.  165,  because  they  were  decided  under  section 
5149,  Rev.  St.,  while  this  proceeding  was  instituted  under  section  5150. 
It  is  manifest,  from  an  examination  of  the  above  cases,  that  the  provi- 
sions of  section  5157,  Rev.  St.,  hereinafter  set  forth,  do  not  apply  to 
either  mode  of  revivor  authorized  by  section  5149,  and  this  is  the  view 
expressed  by  Whittaker  in  his  Annotated  Code  (6th  Ed.)  -406,  and  3 
Bates'  Complete  Dig.  1315.  The  remedy  given  by  sections  5150  et  seq. 
is,  if  there  be  strict  compliance  with  statutory  provisions,  a  matter 
of  right  and  not  of  discretion.  1  Bates,  PI.  &  Pr.  635.  The  plaintiff 
elected  to  proceed  under  section  5150,  Rev.  St.,  and  took  the  condi- 
tional order  therein  provided  for. 

Section  955,  Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1901,  p.  697),  provides": 

"When  either  of  the  parties,  whether  plaintiff  or  petitioner,  or  defendant.  In 
any  suit  in  any  court  of  the  United  States,  dies  before  final  Judgment,  the  ex- 
ecutor or  administrator  of  such  deceased  party  may,  in  case  the  cause  of  ac- 
tion survive  by  law,  prosecute  or  defend  any  such  action  to  final  Judgment." 

That  section,  however,  does  not  aid  in  the  determination  of  the  ques- 
tion presented,  for  the  reason  that  revivor  is  governed  by  the  law  of 
the  state  where  the  suit  is  brought  and  prosecuted.  Great  Western 
Min.  &  Mfg.  Co.  v.  Harris  (C.  C.)  Ill  Fed.  38,  44;  Green  v.  Barrett 
(C.  C.)  123  Fed.  349. 

The  law  which  controls  in  this  case  is  found  in  sections  6144,  5160, 
and  5157,  Rev.  St.,  which  sections  are  as  follows: 

"Sec.  5144.  Except  as  otherwise  provided,  no  action  or  proceeding  pending 
in  any  court  shall  abate  by  the  death  of  either  or  both  of  the  parties  thereto^ 
except  an  action  for  libel,  slander,  malicious  prosecution,  for  a  nuisance,  or 
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against  a  Justice  of  the  peace  for  misconduct  in  office,  which  shall  abate  by 
the  death  of  either  party." 

"Sec.  5150.  A  revivor  may  also  be  effected  by  a  conditional  order  of  the 
court,  if  made  in  term,  or  by  a  Judge  thereof,  if  in  vacation,  that  the  action 
be  revived  in  the  name  of  the  representative  or  successor  of  the  party  who 
died,  or  whose  powiers  ceased,  and  proceed  in  favor  of  or  against  him." 

"Sec.  5157.  An  order  to  revive  an  action  against  the  representative  or  suc- 
cessor of  a  defendant  shall  not  be  made  without  the  consent  of  such  repre- 
sentative or  successor,  unless  within  one  year  from  the  time  it  could  have  been 
first  made." 

The  action  for  malicious  prosecution,  by  the  express  language  of 
section  5144,  Rev.  St.,  abated  on  the  death  of  Sells. 

Assuming,  without  deciding,  that  there  was  an  action  pending  either 
for  assault  or  for  false  imprisonment,  or,  for  that  matter,  for  both, 
and  without  deciding  what  effect  shall  be  given  to  Baltimore  &  Ohio 
Ry.  V.  Joy,  173  U.  S.  226,  19  Sup.  Ct.  387,  43  L.  Ed.  677  (which  case 
counsel  appear  to  have  overlooked),  is  the  plaintiff  entitled  to  an  order 
of  revivor  against  the  executrix  by  virtue  of  the  proceedings  inaugu- 
rated on  December  3,  1907? 

The  plaintiff  claims  that  he  made  a  well-defined  attempt  within  the 
period  prescribed  by  law  to  procure  a  revivor  by  taking  and  serving 
on  the  executrix  a  conditional  order  authorized  by  section  5150,  Rev. 
St.,  and  thereby  so  preserved  his  rights  that  he  may  now  have  an  order 
of  revivor,  notwithstanding  he  remained  inactive  thereafter  for  a 
period  of  more  than  16  months.  To  sustain  his  contention  he  relies 
on  Steinbach  v.  Murphy,  70  Kan.  487,  78  Pac.  823,  in  which  it  is  said : 

"The  fact  that  a  district  court,  ejght  months  after  the  time  an  order  re- 
viving an  action  against  the  representatives  or  successor  of  a  deceased  defend- 
ant first  could  have  been  made,  erroneously  decided  that  it  had  no  Jurisdiction 
of  the  cause,  will  not  excuse  a  failure  to  revive  within  one  year,  when  no  at- 
tempt was  made  to  procure  an  order  of  revivor  before  the  jurisdiction  ques- 
tion was  determined." 

Keyser  v.  Kendall,  5  Mackey  (D.  C.)  47,  and  Dick  v.  Kendall,  6  Or. 
166,  are  also  cited. 

What  is  the  nature  of  a  conditional  order,  and  the  correct  interpre- 
tation of  the  Ohio  statute? 

In  18  Enc.  PI.  &  Pr.  1137,  it  is  said: 

"A  conditional  order  of  revivor  is  in  its  nature  an  order  to  show  cause,  and, 
as  is  usually  the  case  with  such  orders,  is  used  as  a  method  of  shortening  the 
notice  of  motion,  and  is  equivalent  to,  and  a  substitute  for,  a  notice  of  mo- 
tion." 

In  15  Enc.  PL  &  Pr.  362,  it  is  announced  that: 

"An  order  to  show  cause  is  an  order  requiring  a  party  to  appear  and  show 
cause  why  a  certain  thing  should  not  be  done  or  permitted." 

The  conditional  order,  therefore,  was  equivalent  to,  and  a  substitute 
for,  a  notice  of  motion  to  show  cause  why  a  certain  thing,  whicli  had 
not  been  done,  should  not  be  permitted.  The  thing  that  had  not  been 
done  was  the  making  of  the  final  order  ojE  revivor.  Section  5150,  Rev. 
St.,  contemplates  a  hearing  to  be  had  within  a  specified  time,  and,  if 
sufficient  cause  be  not  shown  against  a  revivor,  the  conditional  order 
is  then  made  final,  and  the  action  stands  revived.  18  Enc.  PI.  &  Pr. 
1139.     Section  5157,  Rev.  St.,  fixes  the  time  of  hearing  within  one 
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year  from  the  time  in  which  it  could  first  have  been  made.  A  Tight 
to  revivor  is  a  matter  of  right  only  under  the  conditions  and  within  the 
time  limited  by  statute.     18  Enc.  PI.  &  Pr.  1141. 

From  Tefft  v.  Bank,  36  Kan.  457,  13  Pac.  783,  it  appears  that  the 
Kansas  Code  on  the  subject  of  revivor  is  the  same  as  that  of  Ohio, 
and  that  section  433  of  that  Code  is  the  same  as  section  5157,  Rev.  St. 
Ohio.  The  mode  of  reviving  dormant  judgments  in  that  state  (sec- 
tion 440)  is  the  same  as  that  prescribed  for  reviving  actions  before 
judgment.  Three  days  prior  to  the  end  of  the  year  after  which  a 
judgment  would  become  dormant,  a  motion  of  revivor  was  filed,  and 
notice  was  ^ven  on  the  same  day  by  one  of  the  judgment  creditors 
that  an  application  to  revive  the  judgment  would  be  presented  to  the 
court,  27  days  after  the  year  had  elapsed.  The  district  court,  against 
the  objection  of  the  notified  debtor,  ordered  a  revivor.  This  was  held 
error.     In  the  opinion  it  is  said : 

"The  filing  of  the  motion  and  the  giving  of  the  notice  is  not  sufficient  to 
bring  the  case  within  the  limitation.  The  point  of  limitation  prescribed  by 
the  statute  is  the  making  of  the  order,  and  not  the  commencement  of  the  pro- 
ceedings to  obtain  the  order.  One  year  is  given  within  which  the  Judgment 
may  be  revived.  *  *  *  The  party  should  at  least  commence  proceedings 
in  sufficient  time  to  give  the  required  notice  to  the  adverse  party  of  the  hear- 
ing within  the  year,  and  the  time  fixed  in  the  notice  when  the  application  is 
to  be  made  should  be  within  that  period.  It  is  unnecessary  to  consider  what 
would  be  the  result  if  the  case  had  been  noticed  for  hearing  within  the  time, 
and  by  action  of  the  court  or  through  no  fault  of  the  applicant  it  was  con- 
tinued and  extended  beyond  the  year." 

In  Berkley  v.  Tootle,  62  Kan,  701,  703,  64  Pac.  620,  it  was  held  that: 

"In  the  matter  of  revivor  there  is  no  right  to  an  order ;  nor  is  there  power 
within  the  court  or  judge  to  make  one,  unless  it  is  made  within  one  year  after 
it  could  have  been  first  made." 

In  Reaves  v.  Long,  63  Kan.  700,  66  Pac.  1030,  it  was  held: 

"A  Judgment  can  only  be  revived  without  the  consent  of  the  Judgment  debt- 
or when  the  order  of  revivor  is  made  within  a  year  after  the  Judgment  be- 
comes dormant,  and  when  it  has  become  dormant  for  more  than  a  year  there 
is  no  power  in  the  judge  or  court  to  revive  it,  although  a  proceeding  to  revive 
was  begun  before  the  year  of  dormancy  had  expired." 

After  reciting  that  the  mode  of  procedure  for  the  revivor  of  a  judg- 
ment is  substantially  the  same  as  that  for  the  revivor  of  pending  ac- 
tions, the  opinion  continues  as  follows: 

"As  revivor  is  surely  statutory  In  its  origin,  it  can  only  be  accomplished  in 
the  mode  and  on  the  condition  prescribed  by  statute.  As  will  be  seen^  the 
statute  explicitly  provides  that  an  order  of  revivor  shall  not  be  made  without 
consent  unless  within  one  year  from  the  time  it  could  have  been  first  made. 
This  is  not  a  limitation  upon  the  commencement  of  proceedings,  nor  upon  the 
time  within  which  to  make  application  for  an  order,  but  it  is  a  limitation  upon 
the  granting  of  the  order  itself." 

Steinbach  v.  Murphy,  70  Kan.  487,  489,  78  Pac.  823,  considered  as  an 
entirety,  not  only  fails  to  sustain,  but  refutes,  the  plaintiff's  contention. 
In  speaking  of  the  statute  of  revivor,  it  is  said  in  the  opinion  of  that 
case  that: 

"It  Imposes  an  absolute  prohibition  upon  the  granting  of  an  order  after  the 
lapse  of  a  year  from  the  time  when  it  first  could  have  been  made.  The  right, 
by  the  terms  of  its  creation,  can  endure  but  a  year.    The  time  element  is  an 
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essential  constituent  of  the  right.  When^he  year  has  expired,  there  Is  no 
^longer  any  right,  and  the  status  of  the  case  Is  then  the  same  as  if  there  \v^re 
no  revivor  statute.  Analogies  from  the  statute  of  limitations  are  not  perti- 
nent. That  statute  Imposes  limitations  upon  remedies;  the  revivor  statute 
conditions  the  right.  *  *  *  A  party  seeking  its  benefit  must  bring  himself 
strictly  within  its  terms." 

In  another  part  of  the  opinion  it  is  stated  that : 

"It  is  true  that,  some  eight  months  beyond  the  time  when  the  action  could 
have  been  revived,  the  judge  of  the  district  court  declined  to  acknowledge  ju- 
risdiction ;  but  the  plaintiff  did  nothing  within  those  eight  months  to  protect 
his  right  to  revive.  Had  he  profitably  employed  hie  time,  and  moved  to  re- 
vive instead  of  to  reinstate,  he  could  have  secured  himself  against  the  unpro- 
pitlous  disposition  of  his  case.  Having  failed  to  Improve  his  opportunities, 
the  erroneous  decision  of  the  court  upon  the  question  of  jurisdiction  amounted 
•to  no  more  than  any  other  perverse  fact  working  delay.  The  case  was  pend- 
ing in  a  duly  constituted  court,  whose  action  was  not  adversely  dominated  by 
any  paramount  power,  and  the  plaintiff  neglected  available  measures,  whereby 
he  might  have  fortified  himself  against  a  destruction  of  his  right  by  lapse  of 
time.  All  statutes  prescribing  time  limits  for  the  Institution  or  completion  of 
proceedings  are  necessarily  arbitrary;  but  that  relating  to  revivor  Is  espe- 
cially unforbearing,  and  parties  must  so  order  their  conduct  that  notwith- 
standing disastrous  circumstances,  and  'moving  accidents  by  flood  and  field,* 
they  may  comply  with  it  Interruptions  of  the  fiow  of  the  allotted  time  can- 
not be  permitted  *from  reasons  based  on  apparent  hardship  or  Inconvenience,- 
but  must  rest  upon  some  practical  impossibility  to  sue.  They  are  limited  in 
their  character,  and  are  to  be  admitted  with  great  caution,  and  only  In  cases 
of  strict  necessity.*    19  Am.  &  E>ig.  Enc.  Law  (2d  Ed.)  216.'* 

That  the  proceedings  to  revive  cannot  be  completed  after  one  year 
from  the  time  revivor  could  have  been  first  made,  although  they  may 
have  been  commenced  prior  to  the  expiration  of  such  year,  is  the  view 
adopted  in  1  Bates,  PI.  &  Pr.  638. 

Another  substantial  reason  for  exacting  strict  compliance  with  the 
statute  is  found  in  the  policy  to  speed  the  trial  of  causes  and  not  permit 
them  to  remain,  at  the  discretion  of  the  court  or  the  election  of  parties, 
in  a  state  of  suspension.  The  all-pervading  policy  of  the  statutes  in 
reference  to  decedents'  estates  is  to  terminate  administration  at  the 
expiration  of  18  months  from  the  grant  of  letters,  if  it  be  practicable 
so  to  do.  The  purpose  of  section  5157  is  to  provide  rest  for  and 
facilitate  the  settlement  of  estates,  and  revivor  proceedings  against  per- 
sonal representatives  must  not  be  procrastinated.  That  section  is  in 
the  nature  of  a  statute  of  limitations,  and  bars  the  right  to  revive  if 
the  right  be  not  exercised  in  the  mode  and  within  the  time  prescribed. 
Green  v.  Barrett,  supra ;  Pope  v.  Irby,  67  Ala.  105. 

Keyser  v.  Kendall,  supra,  is  so  readily  distinguishable  from  the  case 
at  bar  as  to  render  a  disclission  of  it  unnecessary. 

In  Dick  V.  Kendall,  supra,  there  is  no  statement  of  the  facts  and 
circumstances  involved,  nor  is  any  reason  assigned  for  the  conclusion 
reached  beyond  a  mere  reference  to  section  37  of  the  Code,  under 
which  the  case  was  decided.  Even  if  that  case  were  analogous  to  the 
case  at  bar,  I  must  decline  to  follow  the  Oregon  rule,  because  the  bet- 
ter reasoning  is  against  it. 

The  demurrer  is  overruled,  and  an  order  may  be  drawn  accordingly. 

Lewis  Sells  and  his  executrix,  prior  to  my  assumption  of  judicial 
duties,  had  been  clients  of  mine  for  a  long  period.  This  action  was 
176  F.— 61 
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not  instituted,  however,  until  some  time  after  I  had  left  the  practice. 
However,  to  avoid  all  possible  embarrassment  to  myself  and  counsel,  I 
consented  to  hear  this  case  on  condition  only  that  the  conclusion 
reached  should  bear  the  approval  of  my  associate,  Judge  A.  C. 
THOMPSON. 

THOMPSON,  District  Judge.    I  concur  in  the  above  ruling. 


THE  CIUDAD  DE  REUS. 

(District  CJourt,  E  D.  New  York.    November  9,  1909.) 

Salvage  (J  8*)  —  Nature  of  Sebvice  —  Assisting  Vessel  Afteb  Collision  — 
"Salvage  Sebvice." 

The  services  of  three  tugs  In  freeing  a  steamship  whose  anchor  chain, 
while  anchored  off  Staten  Island,  had  become  fouled  with  that  of  another 
anchored  vessel  after  a  collision  between  them  during  a  high  wind,  which 
still  continued,  held  "salvage  service,"  and  entitled  to  be  compensated  as 
such ;  also,  after  such  tugs  and  others  had  towed  the  steamship  across  the 
bay  to  a  dock,  which  was  an  ordinary  towage  service,  their  further  service 
in  rescuing  her,  when  she  had  been  broken  loose  from  her  moorings  by  the 
gale,  and  in  protecting  her  from  further  injury  by  striking  against  the 
wharf,  was  a  "salvage  service." 
[Ed.  Note. — ^For  other  cases,  see  Salvage,  Dec.  Dig.  §  8.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6316-6318.] 

In  Admiralty.     Suit  by  the  McCaldin  Bros.  Company  and  others 
against  the  steamship  Ciudad  de  Reus.     Decree  for  libelants. 
Robinson,  Fishel  &  Robinson,  for  McCaldin  Bros.  Co. 
Win^,  Putnam  &  Burlingham,  for  the  Timmins. 
Curtis,  Mallet-Provost  &  Colt,  for  claimant. 

CHATFIELD,  District  Judge  (orally).  I  think  I  will  take  the  last 
question  first.  If  a  vessel  should  be  rescued,  and  subsequently  totally 
destroyed,  the  fact  that  there  was  no  vessel  left,  of  itself,  would  not  be 
the  only  consideration  in  determining  what  was  salvage.  The  present 
case  involves,  not  one  claim  of  salvage,  but  at  least  three  separate 
situations,  perhaps  divided  among  five  boats.  The  claim  for  salvage 
in  reference  to  the  occurrence  over  by  Staten  Island  cannot  be  viewed 
by  what  happened  after  Capt.  Roche  took  charge  and  the  vessel  came 
to  Brooklyn.  Nor  can  the  services  that  are  claimed  to  have  been  ren- 
dered by  the  boats  in  preventing  the  steamer  from  smashing  into  the 
dock  be  judged  by  the  services  alone  that  had  taken  place  at  Staten 
Island.  I  do  not  think  that  the  case  cited  by  counsel  for  claimants. 
The  Steers,  has  anything  to  do  with  this  case.  The  question  here  is 
whether  any  of  these  services  were  salvage  services,  and,  if  they  were, 
who  is  entitled  to  the  benefit  of  them,  and,  perhaps,  who  shares  in  the 
responsibility  for  any  of  the  situations  of  danger. 

The  situation  arose  originally  from  a  collision,  which  has  been 
passed  upon  in  another  court  Both  the  opinion  of  the  court  in  that 
case  and  the  testimony  offered  here  indicate  that  the  steamship  Mara- 

•For  other  cases  see  same  topic  A  {  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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val  came  to  anchor  in  such  a  position  that  under  the  influence  of  a 
northwest  wind  and  an  ebb  tide,  and  under  some  movement  which  has 
not  been  explained  in  this  court,  her  bow  came  in  collision  with  the  side 
of  the  Ciudad  de  Reus.  The  finding  has  been  that  that  was  the  fiault 
of  the  Maraval.  That  finding,  and  the  record  as  it  stands  here,  indi- 
cate that  the  Ciudad  de  Reus  had  been  anchored  in  a  position  without 
moving.  There  is  no  evidence  that  she  drifted.  The  other  boat  came 
up  and  came  into  collision  with  her,  and  as  the  tide  changed  to  flood 
the  boats  moved  to  stai1x)ard,  so  that  the  tide  and  the  wind  were  op- 
posing one  another,  and  the  Ciudad  de  Reus,  which  was  nearer  to 
Staten  Island  and  had  a  longer  anchor  chain,  swung  into  such  position 
that  her  chain  was  afoul  of  the  chain  of  the  Maraval,  an  independent 
situation  from  that  which  originally  caused  the  collision.  While  the 
vessels  were  in  that  position  the  wind  had  moderated  somewhat,  but 
between  7  and  8  in  the  morning,  as  is  shown  by  the  report  of  the 
Weather  Bureau,  its  velocity  was  about  20  miles  an  hour — estimated 
to  be  somewhat  more  than  that  by  the  men  down  the  bay,  but  such 
estimates  are  usually  greater  than  the  official  record.  Under  this 
strong  wind  the  vessels  were  lying  in  a  position  where  discreet  sea- 
manship would  indicate  that  they  ought  to  be  separated. 

The  Maraval,  either  because  she  was  confident  she  was  not  in  fault, 
or  because  of  the  appearance  of  changing  her  position,  refused  to 
move.  The  Ciudad  de  Reus  apprehended  sufficient  trouble  to  cause 
her  to  want  to  move,  and  she  signaled  for  a  tug  and  a  pilot.  Those 
signals  and  the  conduct  of  the  officers  would  indicate  that  at  that  time 
they  wefe  not  calling  for  salvage  service ;  but  I  think  they  were  in  a 
position  where  the  tugs  going  to  their  assistance  might  reasonably  be 
expected  to  be  recompensed  for  more  than  mere  towing  services.  The 
McCaldin  Brothers  spent  an  hour  and  a  half  trying  to  keep  the  vessel 
from  getting  into  a  worse  position,  or,  rather,  in  improving  her  posi- 
tion; and  the  William  J.  McCaldin,  then  coming  along,  took  up  the 
same  work,  with  a  hawser  from  the  bow  of  the  steamer.  The  wind  at 
that  time  must  have  been  considerable,  inasmuch  as  the  two  tugs  did 
not  extricate  the  Ciudad  de  Reus  from  her  situation.  The  tug  Mutual 
was  called  in  to  help,  and  with  their  combined  efforts  the  vessels 
proceeded  towards  Staten  Island.  The  anchor  of  the  Ciudad  de  Reus 
was  slipped,  which  was  not  done  on  the  authority  of  the  tugs  alone,  but 
by  the  agreement  of  every  one,  and  they  proceeded  towards  the  Staten 
Island  shore.  The  evidence  shows  that  Capt.  Gully,  captain  of  the 
McCaldin  Brothers,  at  least  assumed  that  the  Ciudad  de  Reus  was  in 
a  situation  from  which  she  should  be  removed,  and  that  the  services 
which  the  situation  called  for  were  lo  take  her  to  the  nearest  dock, 
which  he  attempted  to  do.  When  Capt.  Roche  intervened,  and  the 
original  proposition  of  taking  the  Ciudad  de  Reus  to  some  place  where 
she  could  be  surveyed  for  repairs  had  developed  into  a  question 
whether  she  should  go  to  Morse's  Dock  or  to  some  other  place,  Capt. 
Roche  took. charge. 

Up  to  that  point  I  think  that  the  services  were  worthy  of  more 
recompense  than  the  compensation  for  mere  towage,  and  up  to  that 
point  the  McCaldin  Brothers  and  the  William  J.  McCaldin,  and,  to  a 
certain  extent,  the  Mutual,  had  participated.    The  Maraval's  con- 
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nection  with  the  matter  ended  right  there,  and  when  they  started  to 
cross  the  bay  with  the  Ciudad  de  Reus  Capt.  Roche  was  responsible. 
While  the  evidence  seems  to  indicate  that  the  wind  was  increasing, 
still  the  rate  of  the  wind  was  probably  not  more  than  between  30  and 
40  miles  an  hour,  or  in  that  neighborhood,  and  there  is  nothing  to 
show  that  crossing  the  bay  was  a  movement  that  could  not  be  properly 
undertaken,  or  that  should  not  be  expected  to  be  successful.  Never- 
theless, it  was  done  by  advice  of  Capt.  Roche,  and  he  undertook  it  as 
a  towing  service,  at  that  time,  and  the  Timmins  assisted  in  helping  do 
that.  On  his  own  statement  there  was  no  reason  why  he  should  not 
tow  the  boat  across  there.  When  engaged  in  towing  her  to  her  des- 
tination, the  next  thing  that  happened  was  the  hawser  parted,  and  it 
was  the  duty  of  the  man  who  was  in  charge  to  endeavor  to  recover  his 
tow,  and  Capt  Roche  says  from  that  time  on  it  was  only  an  ordinary 
matter.  He  could  not  put  the  boat  in  to  the  dry  dock,  or  in  to  the 
Morse  Dock;  so  he  eased  her  up  against  the  wharf,  snubbed  her 
around,  and  backed  her  up  on  the  mud,  and  when  she  cast  loose  from 
the  wharf  let  her  take  a  berth  broadside,  as  he  would  a  yacht  he  was 
putting  up  there  for  the  winter.  I  do  not  consider  that  Capt.  Roche, 
in  doing  that,  did  any  more  than  his  duty  in  taking  care  of  a  vessel  that 
he  was  towing,  and  I  do  not  think  that  the  Timmins  performed  any 
more  services  than  they  owed  to  the  Ciudad  de  Reus  in  undertaking 
to  tow  her  across  the  bay. 

The  testimony  is  that  the  hawser  did  not  hold  on  the  dock.  It  is 
immaterial  whether  it  broke  or  was  cast  off.  The  wind  was  certainly 
strong,  and  a  situation  arose  by  the  Ciudad  de  Reus  being  blown  from 
the  dock.  The  injury  to  the  steamship  at  that  time  had  nothing  to  do 
with  the  salvage  services.  The  question  is  whether  she  would  have 
been  injured  more  if  the  tugs  had  not  acted  as  they  did.  It  is  apparent 
that  the  action  of  the  McCaldin  Brothers  and  of  the  Mutual,  which 
got  around  in  between  the  vessel  and  the  dock,  prevented  the  vessel 
striking  on  the  dock  with  a  great  amount  of  force ;  and,  in  that  the 
America  and  the  William  J.  McCaldin  were  doing  what  they  could, 
I  think  at  that  time  those  four  boats  put  themselves  in  a  position  of 
rescuing  this  steamship,  of  doing  something  for  which  they  should  be 
recompensed.  I  think  the  accident  to  the  McCaldin  Brothers  was  re- 
grettable; but  to  a  certain  extent  it  was  her  business  to  be  able  to 
put  her  nose  against  a  steamer  and  exert  all  her  force,  even  in  rough 
wfsather.  It  is  her  business  to  take  chances  of  having  her  condenser 
break  under  the  movements  of  the  vessel.  I  do  not  think  that  the 
amount  of  damage  she  suffered  is,  of  itself,  any  measure  of  the  value 
of  her  services,  any  more  than,  if  such  an  accident  had  occurred  in  the 
course  of  an  ordinary  towage  service,  that  it  would  have  increased  the 
price  of  towing.  Nor  do  I  think  that  the  captain  of  the  McCaldin 
Brothers  jumping  from  the  deck  of  the  steamship  to  the  top  of  the 
pilot  house,  of  itself,  makes  an  item  of  salvage.  But  I  do  think  that 
the  action  of  Capt.  Gully  at  the  time,  his  promptness  in  waking  his 
crew  up  and  getting  his  vessel  out  from  between  the  steamer  and  the 
dock,  where  she  would  probably  be  smashed  if  she  did  not  break  a  hole 
in  the  steamer,  was  valuable,  and  should  enter  into  the  situation* 
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The  most  difficult  question  is  as  to  the  value  of  these  services.  At 
Staten  Island  there  was  no  risk  to  the  tugs.  The  risk  to  the  Ciudad 
de  Reus  was  problematical,  rather  than  certain.  Over  at  Brooklyn, 
the  risk,  after  the  hawser  parted,  was  greater.  As  I  do  not  consider 
that  the  engineer  of  a  tugboat  is  responsible  for  her  movements,  so  I 
do  not  ponsider  the  captain  of  the  William  J.  McCaldin,  who  had 
nothing  to  do  except  to  obey,  was  responsible  for  attempting  to  take 
the  boat  across  the  harbor.  The  difficulty  is  to  know  how  much  this 
whole  service  was  worth.  I  think  it  is  one  of  the  cases  where  the  com- 
pensation cannot  be  very  large.  The  time  we  have  taken  on  the  case 
is  far  more. 

It  is  evident  that  the  tugs  were  engaged  about  five  hours,  and  that 
the  America  and  the  McCaldin  Brothers  did  more  work  than  the  oth- 
ers. I  think  I  shall  start  by  the  award,  as  a  first  item,  of  $50  to  the 
William  J.  McCaldin  and  the  Mutual,  and  of  $75  to  the  McCaldin 
Brothers  and  the  America.  This  is  for  the  towage  services.  In  addi- 
tion to  the  $75  to  the  America,  I  allow  $125 ;  in  addition  to  the  $50 
to  the  Mutual,  I  allow  $200;  in  addition  to  the  $50  to  the  William 
J.  McCaldin,  I  allow  $100;  to  the  McCaldin  Brothers  I  allow  $375; 
and  to  Capt.  Gully  I  allow  $50. 

Now,  as  to  the  three  boats  which  had  something  to  do  with  the  mat- 
ter on  both  sides  of  the  river,  I  shall  simply  divide  the  allowance, 
one-half  to  each,  so  that,  if  the  question  arises  between  the  Maraval 
and  the  Ciudad  de  Reus,  you  have  an  assessment  as  to  that.  This 
makes  the  total  award  to  the  America  $200;  to  the  Mutual  $250,  $125 
on  each  side  of  the  harbor;  to  the  William  J.  McCaldin  $150,  $75 
each  side  of  the  harbor;  to  the  McCaldin  Brothers  a  total  of  $500. 
I  think  Capt.  Gully  is  entitled  to  $50  extra  out  of  the  total  of  $500, 
which  would  make  $275  for  Brooklyn  and  $225  for  New  York. 

The  question  of  the  division  amongst  the  captain  and  crew  o^f  the 
tugs  I  leave  to  the  parties.  The  question  is  whether  they  wish  to  liti- 
gate the  Timmins'  responsibility.  I  have  heard  nothing  as  to  whether 
there  is  another  libel  in  some  other  District  Court  as  to  the  question  of 
the  parting  of  this  hawser.  For  all  I  know  they  may  refuse  to  pay 
towage  to  the  Timmins.  If  they  leave  it  to  me,  I  will  allow  the 
Timmins  towage. 

Mr.  Forrester:  On  their  own  proofs  the  hawser  snapped  as  the 
fault  of  the  McCaldin. 

The  Court :  The  Timmins  was  commanded  by  Capt.  Roche,  and  was 
fastened  to  the  starboard  quarter  of  the  Ciudad  de  Reus,  and  all  it 
did  was  to  help  tow  all  the  way  around.  It  was  the  duty  of  Capt. 
Roche  to  capture  his  tow.  I  think  the  Timmins  is  entitled  to  receive 
five  hours'  towage,  which  is  understood  to  be  at  $10  an  hour ;  and  I 
will  so  allow  it. 
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UNITED  STATES  ▼.  WILSON. 

(Olrcuft  Court,  S.  D.  Florida.    February  20,  1910.) 

1.  Banks  ard  Banking  (}  257*)— NAnoNAii  Hanks— Offenses— False  En- 
tries. 

In  a  prosecution  of  a  national  tank  officer  for  making  alleged  false  en- 
tries, a  plea  of  not  guilty  places  on  the  government  the  burden  of  pror- 
Ing  that  defendant,  within  the  district  and  within  three  years  prior  to  the 
finding  of  the  indict^tftnt,  knowingly  and  intentionally  made  one  or  more 
f^lse  entries  in  the  bc^^ks  of  the  bank  with  intent  to  deceive  or  defraud  any 
agent  of  the  government  charged  with  the  duty  of  supervising  the  trans- 
actions of  the  bank,  or  inspecting  its  books  or  accounts. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Dec  Dig.  |  257.*] 

2l  Cbhiinai^  Law  (§  308*)— Pbesuvption  of  Innocence. 

A  presumption  of  innocence  accompanies  accused  throughout  the  trial 
until  overcome  by  evidence  satisfying  the  Jury  of  the  charge  beyond  a  rea- 
sonable doubt 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  S  731;  Dec 
Dig.  §  308.*] 

8.  Banks  and  Banking  (|  257*)— National  Banks— Offenses— False  En- 
tries. 

Where  entries  by  accused  in  the  books  of  a  national  bank  were  false  and 
capable  of  deceiving  the  comptroller's  agents,  defendant's  intent  to  deceive 
and  defraud  may  be  inferred  from  the  making  of  the  entries,  under  the 
rule  that  every  person  is  presumed  to  intend  the  natural  and  probable  re- 
sult of  his  acts  knowingly  done,  and  that  an  unlawful  act  implies  an  un- 
lawful intent 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Dec  Dig.  I  257.*] 

4.  Banks  and  Banking  (|  256*)— National  Banks— '*Fai£e  E2ntbies." 

a  false  entry  within  Rev.  St  S  5209  (U.  S.  Oomp.  St  1901,  p.  3497),  mak- 
ing it  an  offense  for  a  national  bank  officer  to  make  false  entries  in  Its 
books  with  Intent  to  deceive,  etc.,  is  an  entry  made  In  such  book  by  an  of- 
ficer of  the  bank,  that  is  intentionally  and  knowingly  false  when  made, 
and  made  with  intent  to  deceive  the  officers  of  the  bank  or  defraud  the  as- 
sociation. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §$  960- 
061 ;  Dec  Dig.  fi  256.* 

For  other  definitions^  see  Words  and  Phrases,  vol.  8,  pp.  2656-2657 :  toL 
8,  p.  7660.] 

6b  Banks  and  Banking  (§  256*)— National  Banks— Offenses-False  En- 
tries. 

The  offense  of  making  a  false  entry  in  the  books  of  a  national  bank  by 
an  officer,  in  violation  of  Rev.  St  §  5209  (U.  S*  Comp.  St  1901,  p.  3497), 
may  be  made  personally  or  by  direction  to  another. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  11  960, 
961 ;  Dec  Dig.  §  256.*] 

0.  Banks  and  Banking  (|  256*)— National  Banks— Offenses— False  Eif- 

TRIES. 

A  simple  mistake  by  an  officer  of  a  national  bank  in  making  an  entry  In 
one  of  the  company's  books,  growing  out  of  a  clerical  error,  is  not  a  viola- 
tion of  Rev.  St  S  5209  (U.  S.  Comp.  St  1901,  p.  3497),  punishing  the  making 
of  false  entries  by  a  bank  officer  with  intent  to  deceive. 

[Ed.  Note.— For  other  cases^  see  Baiiks  and  Banking,  Cent  Dig.  §S  960- 
961 ;  Dec  Dig.  S  256.*] 


•For  other  caaei  Me  lame  toplo  ft  |  mvubsb  in  Dec.  ft  Am.  Diga.  1907  to  date,  ft  Rop'r  Indexei 
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7.  Gbiminai.  Law  (§  561*)— "Reasonable  Doubt. 

A  "reasonable  doobt"  Is  not  every  doubt  that  may  flit  through  the  minds 
of  the  jury  in  considering  a  case,  but  is  a  doubt  for  which  the  Jurors  can 
give  a  reason  If  called  on  to  do  so. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law»  Gent  Dig.  S  1267;  Dec. 
Dig.  §  561.* 

£*or  other  definitions,  see  Words  and  Phrases,  yoI.  7,  pp.  5968-^872;  vol. 
8,  p.  7779.] 

8b  Cbihinal  Law  (§  561*)— Weight  of  Evidence. 

A  jury  in  a  criminal  case  is  required  to  decide  the  questions  submitted 
to  them  from  the  strong  probabilities  of  the  case,  and  such  probabilities 
need  not  be  so  strong  as  to  exclude  all  possible  doubt,  but  only  sufficiently 
strong  to  exclude  every  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  |  1267 ;  Dec 
Dig.  §  561.*] 

9.  Cbdcinai.  Law  (§  559*)— Weight  of  Evidence. 

A  jury  in  arriving  at  a  verdict  in  a  criminal  case  Is  not  restricted  to  the 
palpable  facts,  but  may  consider  aU  the  Inferences  which  reasonably  may 
be  drawn  from  the  facts  proven. 

[Ed.  Note. — Fbr  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  1257-1265 ; 
Dec.  Dig.  I  559.*] 

10.  Cbiminai^  Law  (§§  377,  561*)—Chabacteb— Weight  of  Evidence. 

Accused  may  show  if  possible  his  previous  good  character  as  to  the  trait 
involved  in  the  accusation  which  strengthens  the  presumption  of  innocence, 
and  which  may  in  the  absence  of  other  evidence  raise  a  reasonable  doubt, 
and  entitle  him  to  an  acquittal. 

[Ed.  Note.--For  other  cases,  see  Criminal  Law,  Cent  Dig.  §t  836,  837, 
840,  1267 ;  Dec.  Dig.  §§  377,  561.*] 

11.  Cbiminal  Law  (§  878*)— Vebdict— Sevebal  Counts. 

Where  accused  is  indicted  on  several  counts,  he  may  be  convicted  on 
one  or  more,  and  acquitted  as  to  the  others. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  |§  2098-2101; 
Dec.  Dig.  I  878.*] 

T.  K.  Wilson  was  indicted  for  violating  the  national  bank  act  (Rev. 
St  §  6209  [U.  S.  Comp.  St  1901,  p.  3497]). 

John  M.  Cheney,  U.  S.  Atty.,  and  R.  P.  Marks,  Asst.  U.  S.  Atty. 
Peter  O.  Knight,  for  defendant. 

SHEPPARD,  District  Judge  (charging  jury).  The  defendant  Wil- 
son is  on  trial  before  you  charged  in  an  indictment  of  six  counts  with 
having  intentionally  made  sundry  false  entries  in  the  books  of  the 
National  Bank  of  St.  Petersburg.  The  defendant  interposed  the  plea 
of  "not  guilty,"  which  raises  the  issue  of  his  g^ilt,  that  now  rests  sole- 
ly upon  an  honest  and  impartial  discharge  of  your  duty  under  the 
guidance  of  the  law  which  now  becomes  my  duty  to  explain  to  you. 

By  the  national  bank  act,  any  three  or  more  persons  who  comply 
with  certain  requirements  therein  set  out  can  obtain  a  charter  to  set 
up  a  national  bank.  The  primary  purpose  of  the  law  was  to  provide 
a  means  by  which  the  government  might  carry  on  its  large  fiscal  op- 
erations so  as  to  invite  the  public  confidence  in  the  banks  thus  chartered 
to  do  business  throughout  the  country,  but  the  law  subjects  them  to 
certain  regulations  looking  to  a  wise  and  safe  administration  of  busi- 
ness, as  well  as  the  supervision  of  the  head  of  the  government  bureau 

•For  other  cases  see  same  topio  A  {  nttmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indcxef 


Digitized  by  VjOOQIC 


808  176  FEDERAL  REPORTER. 

at  Washington,  the  Comptroller  of  Currency,  whose  duty  it  is  to  keep 
a  diligent  watch  over  the  conduct  of  the  affairs  of  every  national  bank 
in  the  United  States. 

It  is  this  recognized  responsibility  and  this  known  supervision  of 
the  conduct  of  such  institutions  which  invite  the  public  confidence 
and  which  thie  law  governing  their  conduct  is  made  a  safeguard.  The 
officers  of  all  national  banks  are  wisely  held  to  a  rigid  observance  of 
the  restrictions  of  the  law,  and  any  wrongdoing  of  such  officers  is  se- 
verely denounced  by  section  5209,  Rev.  St  (U.  S.  Comp.  St.  1901,  p. 
3497).    This  section  provides : 

"Every  president,  cashier,  director,  teller,  clerk,  or  agent  of  any  association 
wlio  embezzles,  abstracts,  or  willfully  misapplies  any  of  the  moneys,  funds,  or 
credits  of  the  association,  ♦  ♦  ♦  or  who  makes  any  false  entry  in  any  book, 
report  or  statement  of  the  association,  with  intent,  in  either  case  to  injure  or 
defraud  the  association,  or  any  other  company,  body  politic  or  corporate,  or 
any  individual  person  or  to  deceive  any  officer  of  the  association,  or  any  agent 
appointed  to  examine  the  aflPairs  of  the  association ;  and  every  person  who  with 
like  intent,  aids  or  abets  any  officer,  clerk  or  agent  In  violation  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor.    •    •    •  " 

The  plea  of  not  guilty  puts  the  burden  upon  the  United  States  to 
prove  beyond  a  reasonable  doubt  to  your  satisfaction  every  material 
allegation  of  the  indictment,  viz.,  that  T.  K.  Wilson,  as  cashier  of  the 
National  Bank  of  St.  Petersburg,  within  the  Southern  district  of  Flor- 
ida, within  three  years  before  the  ,finding  of  this  indictment,  did  know- 
ingly and  intentionally  make  a  false  or  false  entries  in  the  books  of 
said  bank,  with  the  purpose  of  deceiving  or  defrauding  any  agent  of 
the  government  of  the  United  States  charged  with  the  duty  of  super- 
vising the  transactions  of  said  bank  or  inspecting  its  books  and  ac- 
counts. 

The  presumption  of  innocence  is  with  the  defendant,  and  that  pre- 
sumption accompanies  him  throughout  the  trial  and  until  it  is  over- 
come by  evidence  which  satisfies  your  minds  of  the  truth  of  the  charge 
beyond  a  reasonable  doubt.  But  when  the  government  by  its  evidence 
has  satisfied  your  minds  beyond  a  reasonable  doubt  that  one  or  more 
of  the  alleged  false  entries  were  made  in  the  books  of  said  bank,  with- 
in three  years  before  the  finding  of  the  indictment,  and  you  are  fur- 
ther satisfied  beyond  a  reasonable  doubt  that  such  false  entries  were 
made  with  intent  to  deceive  the  agents  of  the  Treasury  Departinent 
who  arc  authorized  to  inspect  and  supervise  said  books,  you  should 
find  the  defendant  guilty.  If  the  alleged  entries  in  the  books  of  the 
bank  were  false  entries,  and  were  capable  of  deceiving  any  agent  of 
the  Comptroller  of  Currency,  charged  with  the  duty  of  supervising 
the  books  of  the  bank,  the  intent  of  the  defendant  to  deceive  and  de- 
fraud may  be  reasonably  inferred  from  the  making  of  such  false  en- 
tries. Every  person  is  presumed  to  intend  the  natural  and  probable 
consequences  of  his  acts  knowingly  done,  and  that  an  unlawful  act  im- 
plies an  unlawful  intent.  An  entry  which  is  intentionally  made  to 
represent  what  is  not  true  or  does  not  exist  is  a  false  entry.  A  false 
entry  made  in  the  books  of  a  bank,  denounced  by  the  statute,  is  an 
entry  made  in  such  book  by  the  cashier  or  other  officer  of  the  bank 
that  is  intentionally  and  knowingly  false  when  made.    It  must  be  in- 
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tentionally  made,  of  what  is  not  true  and  does  not  exist,  with  intent 
to  deceive  the  officers  or  defraud  the  association. 

It  is  not  the  purpose  of  the  law  to  punish  any  officer  of  a  national 
bank  who  through  mistake  makes  an  entry  in  the  books  of  the  bank 
which  he  believes  to  be  true,  although  in  fact  it  may  be  false.  To  war- 
rant a  conviction  for  a  false  entry  on  the  books  of  the  bank  the  jury 
must  find,  not  only  that  the  entry  was  false  on  the  books  of  the  bank, 
but  was  knowingly  false ;  it  is  necessary  that  the  defendant  knew  at 
the  time  that  they  were  made  that  the  entries  were  false. 

This  offense  may  be  committed  personally  or  by  direction ;  by  caus- 
ing another  to  do  it,  therefore,  if  the  fact  stated  in  a  slip  was  known  to 
be  untrue,  it  is  a  false  entry,  and  copying  such  false  entry  in  the  books 
with  intent  to  deceive  would  be  a  violation  of  the  statute. 

The  circumstance  of  its  not  having  been  done  skillfully  or  that  it 
could  be  easily  detected  by  inquiry  from  the  examiner  of  the  books 
of  the  bank  would  not  render  such  entry  any  the  less  criminal  if  made 
to  deceive  or  defraud  any  agent  of  the  Comptroller  of  Currency,  ap- 
pointed to  inspect  the  books  and  accounts  of  said  bank.  A  simple  mis- 
take in  making  an  entry  in  a  book  growing  out  of  a  clerical  error 
would  not  make  an  officer  of  a  bank  guilty  under  this  statute.  In 
order  to  make  the  act  criminal  it  must  be  committed  with  intent  to  de- 
ceive an  agent  of  the  Comptroller  of  the  Currency.  It  is  not  incum- 
bent on  the  government  to  show  on  trial  that  the  party  accused  had 
malice  or  ill  will  toward  the  bank,  or  its  officers,  or  that  there  should 
be  any  well-planned  scheme  or  design  to  effect  injury  to  the  bank. 
But  a  thing  is  regarded  as  intended  if  willfully  done.  So  while  this 
offense  must  be  committed  by  the  accused  with  intent  to  deceive  some 
agent  of  the  Comptroller — ^that  is,  a  national  bank  examiner — ^that  in- 
tent, however,  may  be  conclusively  presumed  from  the  doing  of  a 
wrongful  and  illegal  act,  which  necessarily  would  result  in  deceiving 
the  bank  examiner.  Illegal  acts,  knowingly  and  wrongfully  done,  can 
neither  be  justified  nor  excused  on  the  ground  of  innocent  intent.  The 
character  of  the  act — the  circtunstances  surrounding  the  doing  of  the 
act — determine  in  a  large  degree  the  question  of  intent.  The  burden 
of  proof  is  upon  the  government  to  prove  every  material  allegation  in 
the  indictment  beyond  a  reasonable  doubt. 

A  reasonable  doubt  does  not  mean  every  doubt  that  may  flit  through 
your  minds  in  the  consideration  of  this  case,  but  a  doubt  for  which 
you  can  g^ve  a  reason  if  called  on  to  do  so.  If,  after  a  careful  consid- 
eration and  comparison  of  all  the  evidence  with  the  law  as  given  you 
by  the  court,  you  find  a  doubt  which  leaves  your  minds  unsatisfied, 
arising  from  the  testimony  in  the  case,  or  a  lack  of  evidence,  that 
would  be  a  reasonable  doubt,  a  doubt  of  which  you  should  give  the 
defendant  the  benefit,  and  acquit  him.  A  doubt  by  any  consideration 
outside  the  evidence,  or  insufficiency  of  evidence,  or  doubt  born  of 
merciful  inclinations,  or  one  prompted  by  sympathy  for  the  accused,  is 
not  what  is  meant  by  a  reasonable  doubt.  Neither  can  you  create 
sources  of  doubt  by  resorting  to  matters  outside  the  evidence.  You 
are  required  to  decide  the  questions  submitted  to  you  from  the  strong 
probabilities  of  the  case,  and  the  probabilities  need  not  be  so  strong  as 
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to  exclude  all  possible  doubt,  but  must  be  so  strong  as  to  exclude  ev- 
ery reasonable  doubt. 

You  are  the  sole  and  exclusive  judges  of  fact.  When  there  is  a 
conflict  in  the  testimony,  it  is  your  province  to  reconcile  that  conflict 
if  you  can;  but  if  you  are  unable  Jo  reconcile  it,  then  you  are  at  lib- 
erty to  discard  such  parts  or  so  much  of  it  as  you  may  think  unworthy 
of  belief,  and  credit  that  which  you  may  believe  to  comport  more  with 
reason  and  common  sense  in  the  common  affairs  of  everyday  life. 

The  jury  in  arriving  at  a  conclusion  of  what  has  been  proved  in  a 
given  case  are  not  restricted  to  the  palpable  facts  brought  out  on  the 
trial,  but  may  consider  all  the  inferences  which  reasonably  may  be 
drawn  from  the  proven  facts;  nor  is  the  jury  expected  to  lay  aside 
their  common  knowledge  of  men  and  human  nature,  their  common 
sense  and  experience  in  the  affairs  of  everyday  life.  In  your  con- 
sideration of  the  evidence,  these  attributes  should  be  brought  into  use 
and  application  in  weighing  the  testimony  in  the  endeavor  to  reach  a 
just  and  righteous  conclusion  on  the  evidence. 

It  is  your  duty  to  arrive  at  a  conclusion  from  the  facts  and  circum- 
stances of  this  case  the  same  as  you  would  come  to  a  conclusion  upon 
any  other  fact  in  life.  There  is  no  technical  rule  for  applying  them ; 
you  are  only  expected  to  apply  the  same  rule  that  you  would  apply  to 
any  other  subject  brought  to  your  consideration  for  determination, 
about  which  an  oath  had  been  administered.  You  have  had  the  op- 
portunity of  seeing  the  witnesses  and  observing  their  manner  of  tes- 
tifying on  the  stand,  as  well  as  any  interest  or  bias  they  may  have 
shown  in  the  transactions  about  which  they  have  testified.  These  are 
matters  for  your  consideration  in  weighing  the  evidence  and  which 
aid  you  in  arriving  at  a  fair  and  just  conclusion  from  all  the  testi- 
mony. It  is  your  province  to  look  to  the  interest,  if  any,  which  any 
witness  may  have  in  the  result  of  the  trial  in  determining  the  weight 
to  be  attached  to  his  testimony. 

There  has  been  evidence  adduced  of  the  previous  good  character 
of  the  defendant.  It  is  always  the  right  of  the  defendant  to  show,  if 
he  can  show,  a  previous  good  character  as  to  the  trait  involved  in  the 
accusation  against  him,  and  for  which  he  is  being  tried.  The  good 
character  of  the  defendant  strengthens  the  presumption  of  innocence 
which  always  accompanies  the  defendant,  and  may,  in  the  absence 
of  other  evidence,  raise  in  the  minds  of  the  jury  a  reasonable  doubt 
as  to  the  truth  of  the  charge  which  would  entitle  him  to  an  acquittal. 
But  in  determining  the  weight  to  be  given  testimony  as  to  character, 
the  jury  should  always  consider  the  nature  of  the  offense  of  which  the 
defendant  is  charged,  for  instance,  if  he  is  charged  with  larceny,  or 
perjury,  or  other  offenses  which  imply  moral  turpitude,  proof  that 
he  has  been  a  man  of  high  standing,  of  character,  and  unquestioned 
integrity  would  of  itself  raise  a  doubt  whether  a  man  of  that  char- 
acter would  be  guilty  of  such  a  charge,  but  this  is  not  so  if  the  charge 
is  one  like  assault  and  battery,  for  men  of  the  highest  character  fall 
victims  to  passion  and  ungovernable  tempers.  So,  too,  in  considering 
the  weight  to  be  given,  the  testimon)^  you  must  consider  the  nature, 
temperament  and  disposition  of  the  witness  testifying  to  his  character, 
whether  they  may  not  be  in  sympathy  with  the  defendant  or  whether 
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they  look  with  particular  disfavor  on  such  offense  or  think  any  less 
of  the  defendant  even  if  he  were  guilty. 

You  may  find  the  defendant  guilty  of  all  the  counts  of  the  indict- 
ment or  of  one  or  more  of  such  counts,  and  not  guilty  as  to  others ; 
or  you  may  find  him  not  guilty  as  to  all  of  the  counts. 

If  you  find  him  guilty,  the  form  of  your  verdict  should  be:  "We, 
the  jury,  find  the  defendant  guilty  as  charged  in  the  indictment;"  or 

"We,  the  jury,  find  the  defendant  guilty  as  to  counts  numbers ;" 

or  "We,  the  jury,  find  the  defendant  not  guilty" — ^and  your  verdict 
should  be  signed  by  your  foreman. 


^OLIAN  GO.  ▼.  STANDARD  MUSIC  ROLL  GO.  et  al 

(Circuit  Court,  D.  New  Jersey.    February  18,  1910.) 

L  WrrwicssES   (§    288*)  —  Cboss- Examination  —  Equity    Suits   in   Fedebai 
Courts. 

Tbe  rule  laid  down  in  Blease  v.  Garlin^on,  92  tJ.  S.  1,  23  L.  Ed.  521 
which  interprets  equity  rule  67,  requiring  all  testimony  offered  to  be  taken 
regardless  of  objection  to  its  competency,  materiality,  or  relevancy,  has  no 
application  to  the  question  of  the  proper  scope  of  cross-examination. 
[Ed.  Note. — ^For  other  cases,  see  Witnesses,  Dec.  Dig.  |  268.*] 

2.  Witnkssbs  (§  269*)--GB088'ExAinNATiON— Scope. 

Cross-examination  must  be  confined  to  the  subjects  of  the  direct  examl« 
nation,  and,  if  the  cross-examiner  desires  to  examine  as  to  other  matters, 
the  proper  practice  Is  to  make  the  witness  his  own,  at  the  proper  time  in 
presenting  his  own  case. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  {§  949-954;  Dec 
Dig.  §  2e9.*] 
8.  Witnesses  (|  268*>—Cross-E2xamination— Scope. 

A  cross-examiner,  by  asking  of  the  witness  questions  not  within  the 
proper  scope  of  cross-examination,  cannot  make  the  testimony  thus  elicited 
the  basis  for  further  and  still  more  extended  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Dec.  Dig:  §  268.*] 

In  Equity.  Suit  by  the  ^Eolian  Company  against  the  Standard  Mu- 
sic Roll  Company  and  G.  Howlett  Davis.  On  motion  to  compel  wit- 
ness to  answer  certain  questions.    Denied* 

Louis  M.  Sanders,  for  the  motion. 
Gifford  &  Bull,  opposed. 

RELLSTAB,  District  Judge.  The  unanswered  questions,  50  in 
number,  were  asked  of  the  complainant's  witness  Joseph  Francis 
Meade,  on  cross-examination.  This  witness  was  called  for  the  pur- 
pose of  proving  the  record  of  sales  made  by  the  complainant  of  an 
instrument  called  the  "metrostyle"  and  a  statement  of  the  aggregate 
of  sales  tabulated  therefrom. 

The  examination  in  chief  of  this  witness  covers  less  than  4  typewrit- 
ten pages,  embracing  but  18  questions,  and  relates  entirely  to  his  iden- 
tity, business  relationship  to  the  complainant,  his  knowledge  and 
custody  of  such  sales  record,  the  making  of  such  tabulated  statement, 
the  method  of  such  tabulation,  and  the  territory  covered  by  such  sales. 

^or  othw  caaas  Ma  Min«  topic  A  |  itumbbb  In  Dec.  ft  Am.  Digs.  IMl  to  dat«»  ft  Rep'r  IndczM 
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His  testimony,  other  than  that  which  directly  relates  to  such  record, 
was  but  introductory  and  to  lay  a  foundation  for  the  offering  of  such 
record.  At  the  time  the  cross-examination  was  interrupted  for  the 
purpose  of  pressing  this  motion,  the  cross-examiner  had  asked  390 
questions;  covering  84  typewritten  pages.  The  unanswered  questions, 
which  form  the  basis  of  this  motion,  are  as  follows : 

"XQ.  61.  Are  you  able  to  state  what  the  relations  of  the  JBolian  Company 
are  with  a  certain  other  corporation,  known  as  the  iEolian,  Weber  Piano  & 
Pianola  Company?" 

"XQ.  65.  Are  you  willing  to  state  whether  or  not  you  know  of  any  relations 
existing  between  the  iEolian  Company,  on  the  one  hand,  and  the  JEolian,  Weber 
Piano  &  Pianola  Company,  on  the  other? 

"XQ.  66.  As  assistant  treasurer  of  the  JEoWan  Company,  do  your  duties  re- 
quire you  to  record  any  transactions  between  the  -^olian  Company,  on  the 
one  hand,  and  the  iEolian,  Weber  Piano  &  Pianola  Company  on  the  other?" 

"XQ.  77.  What  is  the  name  of  the  other  company  that  owns  the  Universal 
Music  Company?" 

"XQ.  79.  Is  not  the  ^ollan  Company  also  a  subsidiary  company  owned  by 
the  same  company,  which  owns  the  Universal  Music  Company?" 

"XQ.  93.  Are  the  accounts  of  any  other  firm  or  corporation,  either  kept  or 
supervised  by  you?" 

"XQ.  96.  Are  you  chief  clerk  in  the  accounting  department  of  any  other  firm 
or  corporation  than  the  ^olian  Company?" 

"XQ.  113.  Do  the  accounts  of  the  Weber  Piano  Company  come  in  your  de- 
partment?" 

"XQ.  118.  Is  your  only  reason  for  declining  to  answer  t)ecause  complain- 
ant's counsel  has  instructed  you  not  to?" 

"XQ.  127.  What  is  the  business  of  the  Weber  Piano  Company,  and  where  is 
the  plant  of  that  company  located?" 

"XQ.  187.  In  your  answers  to  Q.  1,  XQ.  125,  XQ.  130,  you  have  stated  that 
you  are  assistant  secretary  of  several  different  companies,  secretary  of  others, 
and  assistant  treasurer  of  still  others.  Please  state  whether  or  not  these  com- 
panies are  in  any  way  connected  together,  either  by  business  relations  or  as 
subsidiary  companies  to  a  single  holding  company." 

"XQ.  191.  And  is  that  other  company  the  JEolian,  Weber  Piano  &  Pianola 
Company?" 

"XQ.  197.  Who  is  the  owner  in  fact  of  the  stock  of  the  Universal  Music  Com- 
pany?" 

"XQ.  200.  There  was  introduced  in  evidence  in  connection  with  the  deposi- 
tion of  one  of  complainant's  witnesses  an  exhibit  which  comprised  the  Piano 
and  Organ  Purchasers'  Guide  for  1908.  On  page  121  of  said  exhibit.  I  find  a 
paragraph  under  the  heading  'The  iEolian  Company.'  I  ask  you  to  read  said 
paragraph,  and  then  state  whether  or  not  the  statements  set  up  in  said  para- 
graph are  true  In  fact" 

"XQ.  204.  According  to  your  books  of  account,  as  chief  accountant  for  the 
JEollan  Company,  is  there  a  surplus  In  the  treasury  of  the  JEolian  Company 
or  represented  by  assets,  over  $2,000,000?" 

"XQ.  207.  You  have  stated  that  the  Universal  Music  Company  was  entirely 
independent  of  the  iEolian  Company,  but  that  the  stock  of  the  Universal  Music 
Company  is  all  owned  by  another  company,  to  which  said  Universal  Music 
Company  is  subsidiary.  Is  any  of  the  stock  of  the  iEolian  Company  owned  or 
controlled  by  that  other  company,  and  is  the  ^olian  Company  also  subsidiary 
to  that  other  company  to  which  the  Universal  Music  Company  is  subsidiary?" 

"XQ.  210.  What  is  the  name  of  that  other  company  to  which  the  Universal 
Music  Company  is  subsidiary? 

"XQ.  211.  Is  it  not  a  fact  that  the  iEolian  Company  is  controlled  by  the 
iEolian,  Weber  Piano  &  Pianola  Company,  which  has  a  capital  of  $10,000,000?" 

"XQ.  223.  What  is  the  iEolian,  Weber  Piano  &  Pianola  Company?" 

"XQ.  227.  Was  not  the  -aEolian,  Weber  Piano  &  Pianola  Company  formed  to 
own  and  control  the  companies  named  in  your  answers  to  Q.  1,  XQ.  125u  XQ. 
130,  and  XQ.  215?" 
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•*XQ.  231.  I  call  your  attention  to  a  statement  occurring  on  page  121  of  de- 
fendant's Exhibit  No.  10.  Piano  &  Organ  Purchasers'  Guide  for  1908,  said  state- 
ment occurring  in  the  article  entitled  *^ollan  Company,*  and  reading  in  part  as 
follows:  This  concern  is  controlled  by  the  JEollan,  Weber  Piano  &  Pianola 
Company' —  and  ask  you  to  state  whether  or  not  that  is  true." 

"XQ.  234.  I  find  In  defendant's  Elxhlblt  No.  10,  Piano  &  Organ  Purchasers* 
Guide  for  1908,  a  statement  to  the  effect  that  in  1903  the  Wheelock  Piano  Com- 
pany was  ab^rbed  by  the  MolUai,  Weber  Piano  &  Pianola  Company,  of  which 
company  you  have  stated  you  are  the  diief  accountant    Is  that  correct?" 

"XQ.  236.  What  is  the  nature  of  the  entries  which  yon  so  supervised. 

"XQ.  237.  Do  you  also  supervise  the  reports  or  the  entry  of  reports  made  by 
other  companies  to  the  .^Solian,  Weber  Piano  &  Pianola  Company? 

"XQ.  238.  Please  state  whether  or  not  you  are  in  possession  of  knowledge 
or  information  that  wo\ild  enable  you  to  make  correct  answer  to  such  of  the 
questions  put  to  you  on  cross-examination  as  you  have  been  instructed  by  coun- 
sel for  complainant  not  to  answer?" 

"XQ.  243.  When  it  was  organized  to  become  a  subsidiary  company  to  the 
iEollan,  Weber  Piano  &  Pianola  Company,  were  you  immediately  app<^ted  as 
its  chief  accountant?" 

"XQ.  272.  What  portion  of  the  business  of  each  of  these  companies  is  trans- 
acted at  their  several  offices  at  362  Fifth  avenue.  New  York?" 

"XQ.  302.  Then  if  you  had  no  knowledge  of  the  factory  operations  of  these 
two  .companies  and  should  see  a  label  bearing  the  inscription  'Manufactured 
by  the  Universal  Music  Company/  you  would  be  deceived,  would  you  not,  into 
the  belief  that  such  music  roll  was  manufactured  by  the  Universal  Music  Com- 
pany?" 

"XQ.  306.  And  If  such  roll  were  not  in  fact  manufactured  by  the  Universal 
Music  Company,  although  it  bore  the  label  of  that  company;  you  would  be  de- 
ceived, would  you  not?"  ' 

"XQ.  311.  If  in  fact  it  should  prove  that  such  roll  was  not  manufactured  by 
that  particular  manufacturer,  would  you  not  be  deceived  into  purchasing  that 
which  you  did  not  desire  to  purchase?" 

"XQ.  329.  Did  any  of  these  persons— that  is,  H.  B.  Tremaine,  C.  M.  Tre- 
maine,  £.  R.  Perkins,  and  B.  S.  Votey— own  in  their  right  any  stock  in  the 
Universal  Music  Company  on  the  7th  day  of  June,  19097 

"XQ.  330.  You  have  stated  that  the  Universal  Music  Company  is  owned  by 
another  company.  Do  you  mean  by  that  that  that  other  company  Is  the  owner 
of  all  of  the  stock  of  the  Universal  Music  Company?" 

"XQ.  335.  Have  you  ever  voted  in  opposition  to  the  policies  dictated  by  the 
four  persons  whom  you  have  mentioned? 

"XQ.  336.  Do  the  three  persons  you  have  mentioned  as  dictating  the  policies 
of  the  iEollan  Company  and  with  C.  M.  Tremaine  dictate  the  policy  of  the 
Universal  Music  Company  ever  dictate  a  policy  for  either  of  these  companies 
which  is  not  in  perfect  harmony  with  the  policy  of  the  other  company? 

"XQ.  337.  Is  It  not  a  fact  that  the  business  policy  of  one  of  these  companies 
is  always  in  perfect  harmony  with  the  business  policy  of  the  other  company? 

"XQ.  338.  Do  you  deny  that  there  is  any  inharmony  between  the  business 
policy  of  the  JEolian  Company  and  the  Universal  Music  Company?" 

"XQ.  342.  So  that  the  policies  of  these  several  companies  are  made  to  har- 
monize with  each  other  by  being  formulated  by  these  four  persons,  are  they? 

"XQ.  343.  As  chief  accountant  of  the  JEolian,  Weber  Piano  &  Pianola  Com- 
pany, do  you  have  any  accounts  to  enter  other  than  the  account  of  that  com- 
pany, with  the  companies  mentioned  in  your  answers  to  Q.  1,  XQ.  125,  XQ. 
130,  XQ.  215?" 

"XQ.  354.  Are  they  all  independent  of  the  iEollan,  Weber  Piano  &  Pianola 
Company?" 

"XQ.  357.  Have  you  knowledge  of  the  facts  which  would  enable  you  to  make 
correct  answers  to  each  of  the  questions  which  have  been  put  to  you  and  which 
you  have  refused  to  answer  under  instructions  of  counsel  for  complainant?" 

"XQ.  389.  And  these  relations  are  all  governed  by  the  JBollan,  Weber  Piano 
ft  Pianola  Company,  are  they  not?" 

"XQ.  398.  Defendant's  Exhibit  No.  10,  Piano  &  Organ  Purchasers'  Guide  for 
1908,  contains  a  description  of  the  :ffiolian  Company.    Please  read  that  descrip* 
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tion  as  fonnd  on  page  121,  and  state  whether  or  not  that  description  is  correct 
in  all  respects." 

"XQ.  395.  Do  you  deny  that  the  statements  contained  in  the  artide  fonnd 
an  page  121,  under  the  title  'uBolian  Company,'  were  true  at  the  date  of  the 
publication  of  this  exhiWt,  namely,  in  1908?" 

*'XQ.  398.  In  1908  did  it  have  a  surplus  of  $2,000,000r 

"XQ.  402.,  I  again  show  you  defendant's  E^xhibit  No.  10,  and  call  your  atten- 
tion to  an  article  at  the  top  of  page  237  of  the  exhibit,  and  ask  you  if  the 
^^olian  Company  referred  to  in  said  article  is  the  same  ^olian  Company  which 
is  the  complainant  in  this  suit. 

'*XQ.  403.  Do  you  deny  that  the  ^olian  Company  referred  to  in  this  article 
last  referred  to  is  the  same  .Solian  Company  which  Is  the  complainant  in  this 
suit?" 

*'XQ.  407.  So  that  there  is  a  relation  existing  betw^n  the  JGolian,  Weber 
Piano  &  Pianola  Company  and  the  ^olian  Company,  complainant  herein,  which 
relation  you  could  fully  describe  but  for  the  instructions  which  have  been  given 
you  by  counsel  for  complainant ;  is  that  correct?" 

**XQ.  409.  In  the  answer  of  complainant's  witness  Davis  to  Q,  273,  the  wit- 
ness makes  the  stateQient  that  the  ^olian,  Weber  Piano  &  Pianola  Company 
was  formed  to  own  and  control  the  following  manufacturing  and  operating 
companies:  uBolian  Company,  the  Weber  Piano  Company,  George  Steck  &  Co., 
the  Wheelock  Piano  Company,  the  Stujrvesant  Piano  Company,  the  Voeallon 
Organ  Company,  the  Votey  Organ  Company,  the  Orchestrelle  Company  of  Gjeat  j 

Britain,  the  Choralion  Company  of  New  Jersey,  and  the  Orchard  Land  Com- 
pany.   Is  this  statement  of  complainant's  witness  Davis  correct?  I 

"XQ.  410.  Are  you  in  possession  of  information  that  would  enable  you  to  ! 

corroborate  the  statement  of  the  witness  Davis  as  found  in  his  answer  to  Q.  | 

273? 

"XQ.  411.  XQ.  632  in  the  deposition  of  complainant's  witness  Davis  and  the 
answer  thereto  reads  as  follows:  'In  the  second  paragraph  of  the  quotation 
from  your  speech  as  made  in  answer  to  XQ.  627,  occurs  the  following:  "The 
JEollan  Company  is  a  $10,000,000  concern."  Is  the  "JEolian  Company"  hero 
quoted  in  this  extract  the  complainant  company  herein?  A.  It  is,  or  rather  the 
complainant  company  is  one  of  the  ten  companies  forming  the  "$10,000,000 
concern."  I  have  named  the  other  nine  companies  in  my  previous  answers.' 
Please  state  whether  or  not  the  statements  of  the  witness  Davis  as  contained 
in  his  answer  to  XQ.  632,  and  particularly  that  portion  of  his  answer  as  in- 
cluded after  the  fourth  word  Crather'),  is  true?" 

The  principle  that  controls  this  motion  relates  to  the  right  of  cross- 
examination,  and  not  to  whether  the  testimony  sought  to  be  elicited  is 
material  to  the  issue.  Blease  v.  Garlington,  92  U.  S.  1,  23  L.  Ed.  521, 
relied  upon  by  the  defendants,  therefore,  is  not  applicable.  In  that 
case  a  judicial  interpretation  was  given  of  that  part  of  the  sixty- 
seventh  equity  rule  which  directs  the  taking  of  testimony  regardless 
of  objection  being  interposed  as  to  its  competency,  materiality,  or 
relevancy. 

As  was  said  by  Judge  Ward  in  iEolian  Co.  v.  Simpson-Crawford 
Co.  (C.  CO  157  Fed.  320: 

"The  purpose  of  the  rule  laid  down  in  Blease  v.  GarUngton  was  to  bring  be- 
fore the  court  on  appeal  all  the  testimony  offered,  so  that  the  case  might  be 
finally  disposed  of  there  without  the  necessity  of  sending  it  back  for  testimony 
improperly  excluded  below.  When  the  objection  is  to  the  relevancy  and  ma- 
teriality, the  testimony  excluded  will  never  get  into  the  record  if  the  ruling 
is  adhered  to ;  but  in  this  case  the  objection  is  that  the  defendant  is  injecting 
bis  defense  into  plain tifTs  prima  facie  case.  At  the  proper  stage  in  the  action 
all  testimony  in  support  of  the  defenses  will  be  admitted." 

In  Blease  v.  Garlington,  no  judicial  consideration  was  given  as  to 
the  proper  scope  of  cross-examination.  That  question  was  not  in- 
volved.   Equity  rule  67  does  not  attempt  to  change  the  practice  in 
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that  respect.  On  the  contrary,  it  expressly  provides  that  the  examina- 
tion, cross-examination,  femd  re-examination  shall  be  conducted  as  near 
as  may  be  in  the  mode  now  used  in  common-law  courts. 

On  the  argument,  in  response  to  the  court's  question,  counsel  for  the 
defendants  referred  to  the  first  answer  of  the  witness  as  authorizing 
such  a  line  of  cross-examination.  The  question  to  which  this  answer 
ivas  given  is  as  follows:  "Q.  1.  Please  state  your  name,  age,  residence, 
and  occupation?"  And  the  answer,  after  giving  the  name  and  resi- 
dence, is  as  follows;   "Assistant  treasurer  of  the  iEolian  Company." 

Such  questions  and  answers  mark  the  beginning  of  all  properly 
conducted  examinations,  and,  if  they  can  be  made  the  basis  for  cross- 
examinations  such  as  is  here  sought  to  be  enforced,  then,  even  the  pri- 
mary rules  for  the  taking  of  testimony,  founded  in  reason,  and  justi- 
fied by  centuries  of  experience,  are  of  no  avail.  In  his  brief,  counsel 
for  the  defendants  seeks  to  justify  this  line  of  cross-examination  in 
the  following  language : 

"Complainant,  having  made  certain  charges  in  its  bill  of  complaint,  and  hav- 
ing endeavored  to  support  those  charges  by  the  testimony  of  three  witnesses, 
has  disclosed  certain  irregular  practices  which  has  led  the  defendant  company 
into  the  belief  that  the  complainant  company  has  been  guilty  of  unfair  and  de- 
ceptive practices  in  its  own  trade.  In  order  to  lay  before  the  court  for  its 
consideration  what  those  practices  have  been  and  are,  defendant  has  put  cer- 
tain questions  to  the  witness,  and  it  is  t>elieved  that  complainant  should  not  be 
permitted  by  its  counsel  to  dose  the  mouth  of  that  witness  against  the  dis- 
closure of  such  facts  when  the  witness  is  in  a  position  to  have  and  has  knowl- 
edge of  all  the  facts." 

This  but  begs  the  question  raised  on  this  motion.  With  defendants' 
right  to  show  that  the  complainant  has  been  guilty  of  deceptive  prac- 
tices in  the  trade,  the  court  is  not  now  concerned.  This  they  may  do 
under  equity  rule  67,  whether  the  Circuit  Court  deems  it  competent  or 
not ;  but  they  must  do  it  in  accordance  with  the  established  rules  reg- 
ulating the  introduction  of  evidence.  A  party  offering  a  witness 
stands  sponsor  for  his  credibility,  and,  stated  generally,  is  bound  by 
what  he  may  say  both  on  direct  and  cross  examination.  Being  so 
bound,  he  has  the  right  to  call  him  for  a  particular  purpose,  and  his 
adversary  has  no  right  to  examine  him  generally,  but  is  confined  to 
the.  subjects  testified  to  by  him  in  chief.  The  cross-examiner  will  not 
be  unduly  restricted  in  the  examination.  Full  scope  and  opportunity 
will  be  afforded,  for  cross-examination  is  the  best-known  method  for 
the  ascertainment  of  truth;  but  it  must  be  confined  to  the  subjects  of 
the  direct  examination.  If  it  is  desired  to  examine  the  witness  as  to 
other  matters,  the  proper  practice  is  to  make  him  hi!>  own  witness. 
The  only  exception  to  this  rule  is  to  show  bias  or  prejudice  and  to 
lay  the  foundation  to  admit  evidence  of  prior  contradictory  statements. 
Wills  V.  Russell,  100  U.  S.  621,  25  L.  Ed.  607 ;  Montgomery  v.  .Etna 
Life  Ins.  Co.,  97  Fed.  913,  38  C.  C.  A.  553 ;  Thomspn-Houston  Elect. 
Co.  V.  H.  W.  Johns  Mfg.  Co.  (C.  C.)  105  Fed.  249 ;  Resurrection  Gold 
Min.  Co.  V.  Fortune  Gold  Min.  Co.,  129  Fed.  668,  64  C.  C.  A.  180 ;  • 
yEolian  Co.  v.  Simpson-Crawford  Co.,  supra. 

In  his  supplemental  brief  defendants'  counsel  contends  that  inas- 
much as  the  witness  in  answering  XQ.  125,  130.  and  215,  has  shown 
that  he  is  an  officer  of  other  companies,  he  may  be  cross-examined  by 
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him  to  show  a  hidden  connection  and  illegal  alliance  between  them 
for  the  purpose  of  deceiving  the  trade;  but  the  cross-examiner,  by 
leading  the  witness  into  fields  not  touched  upon  in  his  examination  in 
chief,  cannot  make  the  testimony  thus  eHcited  the  basis  for  other  and 
more  extended  cross-examination.  The  test  of  a  proper  cross-exam- 
ination is  always:  Was  the  subject  dealt  with  on  the  direct?  and  not 
whether  the  witness  referred  to  it  in  the  cross.  Otherwise  the  party 
who  called  him  might  be  bound  by  the  testimony  given  during  a  cross- 
examination  upon  subjects  concerning  which  he  had  not  testified  on 
his  examination  in  chief.  Resurrection  Gold  Min.  Co.  v.  Fortune 
Gold  Min.  Co.,  supra. 

In  furtherance  of  this  contention,  defendants'  counsel  insists  that 
this  witness*  answers  to  XQ.  125,  130,  and  215,  are  to  be  considered  as 
a  part  of  his  answer  to  Q.  1 ;  but  this  is  manifestly  an  error.  This  is 
not  the  case  of  cross-examination  revealing  that  part  of  a  conversa- 
tion or  transaction  to  which  the  witness  testified  on  his  direct  examina- 
tion, but  which  he  then  failed  to  disclose.  The  answer  of  this  witness 
to  question  1  regarding  his  occupation  was  complete  as  far  as  it  re- 
lated to  the  subject-matter  for  the  introduction  of  which  the  founda- 
tion was  then  being  laid. 

On  cross-examination  the  showing  that  the  witness  held  other  posi- 
tions could  not  be  said  to  be  improper ;  but  the  fact  that  he  held  other 
positions  in  no  way  lessens' the  completeness  of  his  former  answer,  so 
far  as  the  introduction  of  the  record  of  sales  was  concerned.  Such 
record  was  not  in  the  custody  of  such  witness  as  the  holder'  of  any  of 
such  other  positions,  and  the  tabulated  statement  derived  therefrom 
was  made  by  him  or  under  his  direction  as  the  officer  of  the  com- 
plainant. His  answer  to  that  question,  if  it  should  be  considered  as 
anything  more  than  introductory,  was  complete  on  direct  examination. 

The  defendants  may  not  introduce  the  character  of  testimony  which 
is  sought  by  such  unanswered  questions  on  the  cross-examination  of 
this  witness.  If  they  desire  such  testimony  from  him,  they  must  call 
him  when  their  turn  for  taking  testimony  arrives. 

In  my  judgment,  this  attempt  to  force  such  testimony  into  the  rec- 
ord as  a  part  of  the  complainant's  case  is  a  flagranf  abuse  of  the  right 
of  cross-examination,  and  is  not  to  receive  judicial  sanction. 

The  motion  is  denied. 


AMERICAN  CAN  00.  ▼.  WILLIAMS. 

(Circuit  Court,  W.  D.  New  York.    November  12,  1908.) 

No.  120. 

1.  Trusts  (§  353*)— Right  to  Follow  Trust  Property— Effect  op  Insolvenct 
OF  Trustee. 

The  general  rule  is  that  trust  funds  In  the  hands  of  an  Insolvent  that 
have  been  fraudulently  diverted  or  appropriated  <?an  be  recovered  of  the 
receiver  when  they  are  susceptible  of  identification,  and  if  they  have  been 
intermingled  with  other  property  rendering  them  un distinguishable  without 
fault  of  the  trustee  a  court  of  equity  is  powerless  to  grant  relief. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  S  526;  Dec.  Dig.  S 
853.*] 

^For  other  caiea  nee  Bame  topic  A  }  nttmbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Tbusts  (§  353*)— Following  Trust  Propbett— Eftect  of  Insolvency  of 
Tbustee. 

Where  an  unlawful  appropriation  of  trust  funds  by  an  insolvent  re- 
sults in  increasing  his  general  assets,  though  the  trust  funds  are  inter- 
mingled with  the  general  funds  so  as  to  render  their  identification  impos- 
sible, a  court  of  equity  will  decree  priority  of  payment  to  the  cestui  que 
trust  over  the  common  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  f  526;  Dec.  Dig.  5 
353.^] 

8.  Banks  anu  Bankino  (|  268*)— National  Bank— Inbolvbnct  and  Receiv*- 
-    ESS— Recovery  of  Trust  Funds. 

Where  the  proceeds  of  a  draft  sent  to  a  national  bank  for  collection 
and  remittance  were  paid  to  the  receiver  of  the  bank  on  its  insolvency,  the 
owner  of  the  draft  is  entitled  to  recover  the  amount  thereof. 
[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  S  268.*] 

4.  Banks  and  Bankino  (8  268*)— National  Bank— Insolvency  and  Receiv- 
ers—Trust Funds. 

Where  a  draft  sent  to  a  national  bank  for  collection  and  remittance  was 
paid  by  check  on  another  bank,  where  the  check  was  deposited  and  the  pro- 
ceeds credited  to  the  collecting  bank,  the  owner  of  the  draft  on  insolvency 
of  the  collecting  bank  and  appointment  of  a  receiver  is  entitled  to  recover 
only  the  lowest  balance  to  the  credit  of  the  collecting  bank  in  the  bank  on 
which  the  check  was  drawn  between  the  date  of  the  deposit  in  the  latter 
bank  and  the  appointment  of  the  receiver. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  S  208.*] 

6.  Banks  and  Banking  (§  287*)— National  Bank— Insolvency  and  Receiv- 
ers—Trust Funds— Burden  of  Proof. 

In  an  action  against  a  receiver  of  a  national  bank  to  recover  as  a  trust 
fund  the  amount  of  a  draft  collected  by  the  bank,  the  burden  of  proof  is 
on  the  owners  of  the  draft  to  trace  its  proceeds  into  the  common  assets. 

[Ed.  Note. — For  other  cases^  see  Banks  and  Banking,  Dec.  Dig.  |  287.*J 

6.  Banks  and  Banking  (§  268*)- National  Bank— Insolvency  and  Receiv- 

ers—Trust Funds.  v 

Where  a  draft  was  sent  to  a  national  bank  for  collection  and  remittance, 
and  was  paid  by  check,  which  was  deposited  in  the  bank  on  which  the 
check  was  drawn  and  the  proceeds  credited  to  the  collecting  bank,  and 
there  was  then  a  sufficient  balance  in  favor  of  the  collecting  bank  to  pay 
the  check,  but  before  the  appointment  of  a  receiver  of  the  collecting  bank 
on  its  insolvency  there  was  a  cash  withdrawal  of  an  amount,  exceeding 
the  amount  of  the  check,  though  leaving  a  balance  greater  than  the  amount 
of  the  check,  which  balance,  however,  was  extinguislied  before  the  appoint- 
ment of  the  receiver,  the  owner  of  the  draft  is  not  entitled  to  recover  its 
amount  out  of  the  general  assets.  r 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  |  268.*] 

7.  Banks  and  Banking  (8  268*)- National  Bank— Insolvency  and  Receiv- 

ers—Trust Funds. 

Where  drafts  sent  to  a  national  bank  were  upon  depositors  In  the  bank, 
and  the  amount  thereof  was  debited  to  their  accounts,  no  money  coming 
into  the  possession  of  the  bank  by  reason  thereof,  the  owner  of  the  draft 
cannot  recover  the  amount  thereof  out  of  the  general  assets  from  the  re- 
ceiver of  the  bank  on  Its  insolvency. 

[Ed.  Note. — ^B\)r  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  i  268.*] 

8.  Banks  and  Banking  (§  268*)— National  Bank— Insolvency  and  Receiv- 

ers—Trust Funds. 

Where  a  draft  sent  to  a  national  bank  for  collection  and  remittance  was 
paid  by  a  check  in  favor  of  the  bank,  and  was  indorsed  and  transmitted  to 
another  bank,  which  credited  tbe  amount  to  the  collecting  bank,  and  the 
check  was  collected  through  the  clearing  house  after  the  appointment  of 
a  receiver  of  tlie  collecting  bank  on  its  insolvency,  the  draft  not  having 

•For  other  casea  tee  Bame  topic  &  S  mumbbb  in  Dec.  &  Am.  Pigt.  }Jm  to  data,  4  R^'x  lnd«z«i 
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been  credited  to  the  collecting  bank  to  make  good  Its  OTerdmft  until  after 
the  appointment  of  the  receiver,  though  the  receiver  may  Institute  pro- 
ceedings to  recover  such  amount,  the  owner  of  the  draft  is  not  entitled  to 
recover  It  out  of  the  general  assets  of  the  collecting  bank  where  it  has  not 
actually  been  collected. 
[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  §  268.*] 

9.  Banks  and  Banking  (§  2G8*)— National  Bank— Insolvency *and  B£Ceiy- 
ERS— Tbust  Funds. 

Where  drafts  were  sent  to  a  national  bank  for  collection  and  remittance 
and  were  paid  in  checks  which  were  indorsed  to  another  bank  and  credited 
to  the  account  of  the  collecting  bank  to  cover  overdrafts,  the  owner  of  the 
drafts  Is  not  entitled  to  reco.er  their  amount  of  the  receiver  of  the  col- 
lecting bank  on  its  insolvency'  out  of  the  bank's  general  assets,  though  the 
proceeds  diminished  the  indebtedness  of  the  insolvent  bank. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Dec.  Dig.  ^  26&*] 

Action  jy  the  American  Can  Company  against  Christopher  L.  Wil- 
liams, as  Receiver  of  the  Fredonia  National  Bank,  Decree  for  plain- 
tiff for  part  of  amount  claimed. 

See,  also,  153  Fed.  882,  82  C,  C.  A.  628. 

Kenefick,  Cooke  &  Mitchell  (James  McCormick  Mitchell,  of  coun- 
sel), for  plaintiff. 
Frank  W.  Stevens,  for  defendant. 

HAZEL,  District  Judge.  This  action  was  brought  to  recover  the 
sum  of  $28,933.32,  from  the  defendant  as  receiver  of  the  Fredonia 
National  Bank,  a  banking  corporation  organized  and  existing  under 
the  laws  of  the  United  States.  On  June  19,  1905,  said  bank  on  ac- 
count of  its  insolvency  suspended  payment,  the  Comptroller  of  the 
Currency  took  possession  of  its  assets  under  the  provisions  of  the  act 
of  Congress,  and  a  receiver  was  duly  appointed  by  him.  The  facts  are 
not  in  controversy  and  have  been  submitted  by  agreement  of  the  par- 
ties. It  appears  that  the  Fredonia  National  Bank,  while  insolvent, 
diverted  and  misapplied  the  proceeds  of  certain  sight  drafts  drawn  by 
the  plaintiff  between  May  17,  1905,  and  June  14, 1905,  upon  the  United 
States  Canning  Company  and  the  Fredonia  Preserving  Company 
which  had  been  sent  to  the  bank  for  collection  and  remittance.  The 
plaintiff  bases  its  right  to  recover  the  amount  of  the  drafts  on  the 
claim  that  the  bank  mixed  or  blended  the  proceeds  thereof  with  its 
own  funds,  and  that  therefore  a  trust  was  impressed  upon  the  assets 
which  came  into  the  possession  of  the  receiver.  Such  assets  are  in- 
sufficient to  pay  the  creditors  in  full,  though  they  were  larger  than  the 
aggregate  amount  appropriated  by  the  bank.  Debtor  and  creditor  re- 
lations between  plaintiff  and  the  insolvent  bank  did  not  exist  and 
admittedly  their  relations  were  distinctly  of  a  fiduciary  character,  that 
of  a  cestui  que  trust  and  trustee.  There  is  no  dispute  over  the  prop- 
osition that  the  assets  of  the  bank  in  the  possession  of  the  receiver  arc 
subject  to  an  equitable  lien  in  plaintiff's  favor  to  the  extent  that  such 
assets  have  been  augmented  by  the  wrongful  act  of  the  bank.  But  the 
defendant  contends  that  there  can  be  no  preferential  pajmient  unless 
the  receiver  has  in  his  possession  property  or  funds  into  which  the 
amount  of  the  drafts  can  with  reasonable  certainty  be  traced  or  which 

•For  ovh«r  easoi  lee  lame  topic  4  9  xumsbs  la  Doc.  ft  Am.  Digs.  U07  to  dato,  4  Rop*r  Indoxoa 
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in  their  entirety  or  in  part  constitute  the  proceeds  thereof.  Before 
discussing  the  stipulated  facts  it  probably  would  not  be  inappropriate 
to  first  state  the  general  rule  applicable  to  fastening  special  trusts  upon 
receivers  of  insolvent  banking  institutions.  The  great  weight  of  au- 
thorities as  shown  by  the  decisions  of  the  federal  courts  which,  if 
there  is  any  conflict  of  decision,  this  court  is  obliged  to  follow  is  that 
trust  funds  that  have  been  fraudulently  diverted  or  appropriated  can 
be  recovered  of  a  receiver  whenever  such  funds  are  susceptible  of 
identification  in  the  hands  of  the  possessor,  and  if  the  trust  funds 
have  been  intermingled  with  other  property  or  money  rendering  it 
undistinguishable  without  fault  of  the  trustee  a  court  of  equity  is 
powerless  to  grant  relief.  But  to  this  rule  there  are  well-recognized 
exceptions  and  modifications,  and  hence,  where  it  is  shown  that  the 
unlawful  appropriation  of  trust  funds  resulted  in  swelling  or  in- 
creasing the  general  assets  of  the  insolvent  then,  even  though, there  was 
such  intermingling  of  the  trust  funds  with  the  general  funds  as  to 
render  their  identity  impossible,  a  court  of  equity  will  decree  priority 
of  payment  to  the  cestui  que  trust  over  the  common  creditors.  That 
a  trust  is  impressed  upon  the  general  mass  by  reason  of  the  confusion 
resulting  from  mingling  therewith  the  converted  fund  was  first  au- 
thoritatively decided  in  Frelinghuysen  v.  Nugent  (C.  C)  36  Fed.  239, 
where  the  rule  is  stated  as  follows : 

"Formerly  the  equitable  right  of  following  misapplied  money  or  other  prop- 
erty into  the  hands  of  the  parties  recelTing  It,  depended  upon  the  ability, of 
identifying  it ;  the  equity  attaching  only  to  the  property  misapplied.  This  right 
was  first  extended  to  the  proceeds  of  the  property,  namely,  to  that  which  was 
procured'  in  place  of  it  by  exchange,  purchase,  or  sale.  But  If  it  became  con- 
fused with  other  property  of  the  same  kind,  so  as  not  to  be  distinguishable, 
without  any  fault  on  the  part  of  the  possessor,  the  equity  was  lost.  Finally, 
however,  it  has  been  held  as  the  better  doctrine  that  confusion  does  not  de- 
stroy the  equity  entirely,  but  converts  it  Into  a  charge  upon  the  entire  mass, 
giving  to  the  party  Injured  by  the  unlawful  diversion  a  priority  of  right  over 
the  other  creditors  of  the  possessor.  This  is  as  far  as  the  rule  has  been  car- 
ried." 

This  doctrine  was  expressly  approved  by  the  Supreme  Court  in 
Peters  v.  Bain,  133  U.  S.  670,  10  Sup.  Ct.  354,  33  L.  Ed.  696,  and  the 
same  equitable  principle  was  applied  in  National  Bank  v.  Insurance 
Company,  104  U.  S.  54,  26  L.  Ed.  693.  And  such  important  exten- 
sion from  the  former  English  rule  was  logically  and  comprehensively 
stated  by  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in  Spo- 
kane County  v.  First  National  Bank  of  Spokane,  68  Fed.  979,  16  C. 
C.  A.  81.  The  rule  is  briefly  stated  in  Multnomah  v.  Oregon  National 
Bank  (C.  C)  61  Fed.  912,  as  follows : 

"It  is  settled  that  a  person  may  follow  and  reclaim  his  property  wrongfully 
appropriated  by  another  so  long  as  he  can  find  it.  If  its  form  has  been 
changed,  he  may  follow  the  substantial  equivalent  of  his  property,  in  whatever 
form.  The  property  into  which  his  own  has  been  changed  is  impressed  with  a 
trust  in  his  favor.  But  the  great  weight  of  authority  Is  against  any  extension 
of  the  rule  beyond  this." 

See,  also,  Insurance  Company  v.  Caldwell,  69  Kan.  156,  62  Pac.  440. 
In  Beard  v.  Independent  Dist.  of  Pella  City,  88  Fed.  375,  31  C.  C.  A. 
662,  the  extension  of  the  rule  was  tersely  stated  in  this  language:  . 
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"Unless  It  appears  that  the  fund  or  estate  coming  Into  the  possession  of  the 
receiver  has  l)een  augmented  or  benefited  by  the  wrongful  use  of  the  trust  fund, 
no  reason  exists  for  giving  the  owner  of  the  trust  fund  a  preference  over  the 
general  creditors." 

An  examination  of  the  cases  hereinabove  cited  and  other  cases  to 
which  attention  has  been  directed  in  the  briefs  warrants  the  deduction 
that  to  impress  a  lien  upon  the  general  assets  of  the  Fredonia  Na- 
tional Bank  it  must  affirmatively  appear  that  the  proceeds  of  the  drafts 
delivered  to  the  bank  for  collection  can  be  traced  into  the  assets  of 
the  bank  in  the  hands  of  the  receiver,  or,  in  the  alternative,  that  the 
fraudulently  diverted  proceeds  have  cumulated  on  the  general  assets 
or  added  a  gain  thereto.  This  brings  me  to  the  principal  question 
herein  involved — whether  the  stipulated  facts  reasonably  indicate  that 
the  assets  in  the  defendant's  possession  have  been  augmented  by  the 
appropriated  proceeds  of  the  drafts. 

1.  The  defendant  admits  that  the  proceeds  of  the  draft  of  June  14, 
1905,  amounting  to  $1,016.72,  was  paid  to  him  as  receiver  by  the  Lake 
Shore  National  Bank,  and  therefore  without  further  controversy  the 
plaintiff  is  entitled  to  recover  the  amount  of  the  check  received,  to 
wit,  $1,017.73. 

2,  Draft  dated  May  25,  1905,  for  $1,544.48  was  paid  to  the  Fredonia 
Njational  Bank  by  the  drawee  by  check  on  the  Columbia  National 
Bank.  At  such  time  there  existed  banking  relations  between  said 
banks,  and  when  the  check  was  presented  credit  was  given  on  the 
books  of  the  Columbia  National  Bank  to  the  Fredonia  National  Bank. 
Subsequently  the  balance  of  the  account  amounting  to  $750.11  was 
paid  by  the  Columbia  National  Bank  to  the  defendant  receiver  and  the 
question  now  arises  whether  the  plaintiff  is  entitled  to  impress  a  trust 
upon  the  entire  balance.  The  check  in  payment  of  the  draft  in  ques- 
tion was  received  by  the  Columbia  National  Bank  on  June  1,  1905, 
and  the  credit  to  the  Fredonia  National  Bank  at  the  close  of  said  day 
was  $1,545.03.  On  June  3d,  the  credit  balance  of  the  Fredonia  Na- 
tional Bank  had  been  reduced  to  $77.23,  and  on  June  20th,  on  closing 
its  doors,  the  credit  balance  amounted  to  $750.11,  which  amount  in- 
cluded the  first-mentioned  balance  of  $77.23.  The  defendant  is  en- 
titled to  have  a  lien  upon  the  lowest  balance,  as  presumptively  such  bal- 
ance included  the  remaining  portion  of  the  check  received  in  pajmient 
of  the  draft.  It  makes  no  difference  that  between  the  two  banks  there 
was  an  open  and  running  account.  The  general  assets  passing  to  the 
receiver  manifestly  were  augmented  by  a  portion  only  of  the  diverted 
proceeds  of  the  draft  under  consideration,  and  to  that  extent  only  is 
the  plaintiff  entitled  to  enforce  his  lien.  The  authorities  hold  that 
where  the  trust  fund  is  commingled  with  general  funds  which  are 
afterwards  diminished  in  amount,  the  plaintiff's  recovery  cannot  ex- 
ceed the  lowest  balance  between  the  period  of  commingling  such  funds 
and  the  date  of  the  receivership.  Boone  Co.  National  Bank  v.  Lati- 
mer (C.  C.)  67  Fed.  27;  Spokane  County  v.  Bank,  supra;  Beard  v. 
Independent  Dist.  of  Pella  City,  supra.  In  Board  of  Commissioners 
V.  Strawn,  157  Fed.  49,  84  C.  C.  A.  553,  16  L.  R.  A.  (N.  S.)  1100,  the 
Circuit  Court  of  Appeals  for  the  Sixth  circuit,  in  speaking  of  tracing 
funds  into  the  general  fund,  said : 
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"It  Is,  therefore,  a  part  of  the  rule  applicable  to  following  misappropriated 
funds  into  a  bank  account  that,  If  at  any  time  during  the  currency  of  the 
mingled  account  the  drawings  out  had  left  a  balance  less  than  the  trust  money, 
the  trust  money  must  be  regarded  as  dissipated  except  as  to  this  balance,  the 
sum  subsequently  added  to  the  account  from  other  sources  not  being  con- 
tributed to  the  trust  fund." 

3.  The  draft  of  May  17,  1906,  for  $1,266.86,  drawn  on  the  United 
States  Canning  Company  was  paid  by  check  upon  the  Manufacturers' 
&  Traders'  National  Bank  of  Buffalo,  which  check  was  transmitted 
by  the  Fredonia  National  Bank  to  the  Columbia  National  Bank  and 
by  the  latter  duly  credited  to  the  account  of  the  former.  The  credit 
balance  of  the  Fredonia  National  Bank  at  the  time  was  $1,374.43.  On 
the  same  day  said  balance  was  increased  to  $6,048.55,  but  there  was  a 
debit  of  $3,876.09,  consisting  of  a  check  for  $876.09  and  a  cash  with- 
drawal of  $3,000,  leaving  a  credit  balance  of  $2,172.46,  which  balance, 
however,  was  extinguished  prior  to  the  closing  of  the  bank  and  the 
appointment  of  the  receiver.  It  is  well  settled  that  the  burden  of 
proof  is  upon  the  plaintiff  to  trace  the  amount  of  the  draft  into  the 
common  assets.  Goodell  v.  Buck,  67  Me.  514 ;  Smith  v.  Mottley,  150 
Fed.  266,  80  C.  C.  A.  154.  I  incline  to  the  belief  that,  as  the  credit 
balance  of  the  insolvent  bank  on  the  day  of  the  withdrawal  of  the 
sum  of  $3,000  in  currency  was  more  than  sufficient  to  pay  the  draft, 
it  may  be  fairly  presumed  that  such  withdrawal  was  from  its  own 
funds  and  not  from  those  which  were  subject  to  an  equitable  lien. 
Board  of  Com'rs  v.  Strawn,  supra;  In  re  Berry,  147  Fed.  208,  77  C. 
C.  A.  434.  The  proceeds  of  the  draft  were  not  traced  to  the  common 
fund,  and  in  my  estimation  there  was  no  augmentation  of  the  same 
by  reason  of  their  diversion. 

4.  Six  drafts  on  the  United  States  Canning  Company  and  three 
drafts  on  the  Fredonia  Preserving  Company  with  the  consent  of  the 
drawees,  who  were  depositors  in  the  insolvent  bank,  were  debited  to 
their  separate  accounts,  the  bank  surrendering  to  them  the  drafts  and 
bills  of  lading.  The  question  is  whetljer  the  proceeds  of  such  drafts, 
which  concededly  were  not  transmitted  to  the  drawer,  augmented  the 
common  assets  of  the  bank  or  whether  they  were  used  simply  to  pay 
its  indebtedness  to  the  drawees.  No  money  actually  came  into  the 
bank's  possession  as  a  result  of  the  payments  of  the  drafts  and  in  each 
instance  they  were  accepted  by  the  drawees  whose  deposits  were  cor- 
respondingly reduced.  In  Multnomah  v.  Oregon  National  Bank,  su- 
pra, the  court,  in  speaking  of  tracing  the  fund  of  a  cestui  que  trust 
to  the  general  fund,  says: 

"If  his  money  has  been  paid  ont,  or  has  otherwise  disappeared,  It  would  not 
be  Jnst  that  he  should  take,  to  the  exclusion  of  the  general  creditors  of  the 
bank,  who  are  in  no  way  responsible  for  the  bank's  delinquency,  and  whose 
deposits  may  comprise  the  entire  fund  which  such  creditor  seeks  to  appropriate 
to  his  exclusive  use." 

In  Insurance  Company  v.  Caldwell,  supra,  it  is  said : 

"The  mere  saving  of  the  estate  by  the  discharge  of  general  indebtedness 
otherwise  payable  out  of  it  or  by  the  payment  of  the  current  exi>enses  of  the 
business  is  not  any  augmentation  or  betterment  of  the  estate  within  the  mean- 
ing of  the  rule.  If  the  estate  has  not  been  Increased  by  specific  additions  to  it 
or  if  what  previously  existed  has  not  been  Improved  or  rendered  more  valuable, 
it  has  not  been  impressed  with  the  trust  claimed." 
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Sjch  I  think  is  the  equitable  rule  applicable  to  the  particular  sub- 
ject under  consideration.  The  general  assets  of  the  bank  by  the  stat- 
ed method  of  paying  the  drafts  were  not  augmented  or  increased,  and 
there  was  no  addition  thereto  by  debiting  the  drawees  between  whom 
and  the  insolvent  bank  there  existed  debtor  and  creditor  relations. 
Although  the  insolvent  bank  may  have  discharged  its  liabilities  to  said 
depositors  yet  nothing  tangible  came  to  the  receiver.  His  resources 
were  not  increased,  and  by  such  bookkeeping  transferences  nothing 
passed  to  him  which  was  capable  of  being  set  apart  or  which  could 
be  identified.  Beard  v.  Independent  Dist.  of  Pella  City,  supra;  Sun- 
derlin  v.  Mecosta  Savings  Bank,  116  Mich.  281,  74  N.  W.  478. 

5.  The  draft  of  June  13,  1905,  which  was  paid  by  drawee's  check 
payable  to  the  order  of  the  insolvent  bank,  was  indorsed  by  it  and 
transmitted  to  the  Merchants'  Exchange  National  Bank  of  New  York. 
On  receiving  the  check  the  latter  credited  the  account  of  the  Fredonia 
National  Bank,  and  the  check  was  collected  through  the  clearing  house 
after  plaintiff's  appointment  as  receiver.  As  said  draft  was  nof  cred- 
ited to  the  Fredonia  National  Bank  to  make  good  its  overdraft  until 
after  the  appointment  of  the  receiver  and  was  not  collected  until  two 
days  thereafter,  the  receiver,  if  it  is  necessary,  will  probably  institute 
proceedings  to  recover  such  amount.  It  is  not  shown,  however,  that 
such  proceeds  either  actually  or  constructively  came  into  the  posses- 
sion of  the  receiver,  hence  it  is  not  thought  possible  at  this  time  to  im- 
press a  lien  upon  the  general  assets.  The  principle  of  Standard  Oil 
Company  v.  Hawkins,  74  Fed.  395,  20  C.  C.  A.  468,  33  L.  R.  A.  739, 
and  In  re  Berry,  supra,  is  not  thought  squarely  applicable  to  the  stipu- 
lated facts,  for  in  those  cases  the  funds  to  which  the  plaintiffs  in  those 
suits  claimed  a  lien  passed  into  the  hands  of  the  receiver  or  trustee  in 
bankruptcy. 

6.  With  reference  to  the  payment  of  certain  drafts  drawn  on  the 
United  States  Canning  Company  which  were  paid  in  checks  and  in- 
dorsed over  to  the  Merchants'  Exchange  National  Bank  of  New  York, 
which  bank  credited  the  account  of  the  Fredonia  National  Bank,  the 
plaintiff  earnestly  contends  that  such  checks  when  treated  as  cash  aug- 
mented the  general  assets  of  the  bank.  The  argument  is,  first,  that 
the  checks  given  in  payment  of  the  drafts  were  accepted  by  the  bank 
as  cash  and  then  mingled  with  its  general  assets,  and  this  in  and  of 
itself  was  sufficient  to  impress  a  trust  on  the  general  mass  to  the 
amount  of  the  checks  received ;  and,  second,  that  the  proceeds  of  the 
drafts  were  in  fact  used  by  the  bank  to  reduce  its  liabilities,  thereby 
increasing  its  assets  and  entitling  plaintiff  to  restitution.  It  is  quite 
true  that,  customarily,  checks  received  for  deposit  are  regarde<l  as  the 
equivalent  of  cash,  but  in  this  instance  neither  the  checks  nor  the  cash 
added  anything  to  the  assets  of  the  bank.  The  case  of  First  National 
Bank  of  Montgomery  v.  Armstrong  (C.  C.)  36  Fed.  59,  cited  by  plain- 
tiff, is  clearly  distinguishable.  There,  a  memorandum  indicating  the 
nature  of  the  deposit  as  cash  and  the  name  of  the  owner  was  placed 
with  the  bank's  cash,  and  the  court  properly  held  that  there  was  no 
such  mingling  as  to  render  identification  impossible.  In  the  present 
case  the  Fredonia  National  Bank  fraudulently  used  the  checks  for  the 
purpose  of  paying  its  overdrafts  to  the  Merchants'  Exchange  Nation- 
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al  Bank,  but  as  the  proceeds  were  not  mingled  with  its  general  assets, 
and  cannot  be  traced  to  the  possessor  thereof,  no  equitable  lien  has 
been  established.  Nor  has  the  contention  persuasive  merit  that  in  re- 
ducing its  liabilities  by  paying  its  debts  the  general  fund  was  substan- 
tially augmented.  To  diminish  the  indebtedness  by  appropriating  the 
plaintiff's*  money  unfortunately  did  not  benefit  the  insolvent  estate  or 
directly  increase  the  assets.  If  an  equitable  lien  were  to  attach  upon 
the  general  assets  of  the  insolvent  bank  under  such  circumstances,  it 
is  quite  conceivable  that  the  bank  or  its  officers,  kno\ying  of  its  in- 
solvent condition,  might  give  a  preference  to  favored  debtors  (such 
as  banks  with  which  it  has  established  banking  relations),  and  at  the 
same  time  protect  the  customer  or  drawer  whose  checks  or  drafts  may 
have  been  wrongfully  diverted.  Obviously  such  a  situation  would  op- 
erate to  unjustly  discriminate  against  the  general  creditors  who  were 
in  no  way  at  fault  for  the  bank's  failure  to  meet  its  obligations  in  full. 
A  reduction  in  liabilities  undoubtedly  may  inure  to  the  benefit  of  the 
general  creditors,  and  probably  is  an  indirect  augmentation  of  the 
fund,  but,  as  already  observed,  we  must  not  overlook  the  patent 
fact  that  the  essentials  of  the  right  to  impress  funds  in  the  hands  of 
the  receiver  with  a  lien  in  favor  of  the  injured  party  must  rest  upon 
the  requirement  that  the  diverted  proceeds  are  traceable  to  the  receiver 
in  their  original  or  substituted  form,  or  at  least  that  the  common  fund 
coming  into  his  possession  has  cumulated  by  some  addition  thereto. 

For  the  reasons  stated,  the  plaintiff  is  not  entitled  to  occupy  a  posi- 
tion in  relation  to  the  assets  of  the  bank  different  than  that  of  the 
ordinary  creditor  save  as  hereinbefore  indicated.  A  decree  may  be 
entered  for  the  plaintiff  in  accordance  with  this  opinion  for  the  sum 
of  $1,094.96,  without  interest,  and  without  costs  to  either  party. 


UNITED  STATES  v.  DUPONT. 

(District  Court,  D.  Oregon.     February  21,  1910.) 

No.  5,206. 

1.  Pebjttrt  (8  5*)— Nature  of  Oath. 

Perjury  cannot  be  assigned  of  an  oath  not  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent.  Dig.  i  4 ;  Dec.  Dig.  §  5.*] 

2.  Perjury  (§  11*)— Naturauzation  Petition— Contents— One  Tear's  Resi- 

dence Within  State. 

Under  Naturalization  Act  June  29,  1906,  c.  3502,  {  4,  subd.  2,  34  Stat 
597  (U.  S.  Comp.  St.  Supp.  1909,  p.  478),  providing  that  a  naturalization 
petition  shall  contain  every  fact  material  to  the  petitioner'^  naturaUzation 
required  to  be  proved  on  the  final  hearing,  and  subdivision  4,  declaring  that 
petitioner  shall  prove,  among  other  things,  that  he  has  resided  immediately 
preceding  his  application  continuously  within  the  state  or  territory  where 
the  court  is  at  the  time  held,  for  one  year  at  least,  petitioner's  prior  resi- 
dence within  the  state  or  territory  for  a  year  is  a  necessary  allegation  of 
a  petition  for  naturalization,  and  hence  perjury  may  be  assigned  on  a  false 
allegation  thereof. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Dec.  Dig.  {  11.*] 

^or  other  cases  see  same  topic  A  fi  numbxb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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8.  Pebjtjbt  (I  2*)— Natubalization  Pktition. 

Perjury  committed  by  a  false  allegation  of  fact  In  a  naturalization  peti- 
tion is  punishable  under  Rev.  St  §  5392  (U.  S.  Oomp.  St  1901,  p.  3652), 
punishing  perjury  generally,  and  applicable  to  all  cases  in  which  a  false 
oath  or  false  testimony  is  given  in  a  matter  required  by  law  before  any 
competent  tribunal,  officer,  or  person,  regardless  of  whether  such  evidence 
is  punishable  under  Naturalization  Act  June  29,  1906,  c  3592,  S  23,  34  Stat 
603  (U.  S.  Comp.  St  Supp.  1909,  p.  487),  or  not 

[Ed.  Note. — ^Fop  other  cases,  see  Perjury,  Dec.  Dig.  §  2.*] 
4.  Aliens  (§  72*) — NATufeALiZATiow  Pbooeedino. 

Naturalization  Act  June  29,  1906,  c.  3592,  §  23,  34  Stat  603  (U.  S.  Con  .>. 
St  Supp.  1909,  p.  487),  providing  a  punishment  for  knowingly  making  a 
false  affidavit  as  to  any  material  fact  required  to  be  proved  in  a  naturaliza- 
tion proceeding,  is  to  be  regarded  as  an  amendment  of  Rev.  St.  §  5305  (U- 
S.  Comp.  St  1001,  p.  3654),  providing  that  in  all  cases  where  any  oath  or 
affidavit  is  made  or  taken,  under  or  by  virtue  of  any  law  relating  to  the 
naturalization  of  aliens,  any  person  who  knowingly  swears  falsely  shall  be 
punished  by  imprisonment,  etc. 
[Ed.  Note. — For  other  cases,  see  Aliens,  Dec.  Dig.  S  72.*] 

Jeanne  Rose  Dupont  was  indicted  for  perjury.  On  demurrer  to 
indictment.    Overruled. 

Walter  H.  Evans,  Asst.  U.  S.  Atty. 
J.  E.  Fenton,  for  defendant. 

BEAN,  District  Judge.  The  defendant  was  indicted  for  perjury 
in  falsely  stating  in  a  petition  for  naturalization  filed  by  her  in  the  cir- 
cuit court  Qf  Clatsop  county  that  she  had  resided  in  the  state  of  Ore-' 
gon  for  one  year  at  least  prior  to  the  date  of  such  petition. 

The  defendant  demurred  to  the  indictment  on  the  ground  that  the 
facts  therein  stated  do  not  constitute  a  crime,  for  the  reason  that  the 
declaration  in  her  petition  for  naturalization  touching  her  residence  in 
Oregon  was  extrajudicial  and  immaterial.  It  is  elementary  that  per- 
jury cannot  be  assigned  of  an  oath  not  required  by  law.  Unless,  there- 
fore, the  law  requires  an  applicant  for  naturalization  to  state  in  his  pe- 
tition that  he  has  resided'  in  the  state  one  year  at  least,  the  indictment 
does  not  state  a  crime. 

Subdivision  2  of  section  4  of  the  naturalization  act  of  June  29, 
1906  (Chapter  3592,  34  Stat.  697  [U.  S.  Comp.  St.  Supp.  1909,  p. 
478]),  defining  what  a  petition  for  naturalization  shall  contain,  pro- 
vides that  not  less  than  two  nor  more  than  seven  years  after  an  alien 
has  made  his  declaration  of  intent  to  become  a  citizen  he  shall  make 
and  file  in  duplicate  a  petition  in  writing  duly  verified,  in  which  he 
shall  state  his  full  name,  his  place  of  residence,  his  occupation,  and  if 
possible  the  date  and  place  of  his  birth ;  the  place  from  which  he  emi- 
grated, the  date  and  place  of  his  arrival  in  the  United  States,  and,  if 
he  entered  through  a  port,  the  name  of  the  vessel  on  which  he  arrived ; 
the  time  when  and  the  place  and  name  of  the  court  where  he  declared 
his  intention  to  become  a  citizen ;  the  name  of  his  wife,  if  married,  and 
if  possible  the  country  of  her  nativity,  and  her  place  of  residence  at 
the  time  of  filing  his  petition ;  the  name,  and  place  of  birth,  and  resi- 
dence of  each  child,  if  he  has  any  living  at  the  time  of  filing  his  peti- 
tion ;  that  he  is  not  a  disbeliever  in,  or  opposed  to,  organized  govem- 

•For  oth«r  casoi  lee  tame  topic  A  S  xnrMBXR  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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ment,  or  a  member  of  or  affiliated  with  any  organization  or  body  of  per- 
sons teaching  disbelief  in  or  opposition  to  organized  government;  a 
polygamist,  or  a  believer  in  the  practice  of  polygamy;  that  it  is  his 
mtention  to  become  a  citizen  of  the  United  States,  and  to  renounce 
absolutely  and  forever  all  allegiance  or  fidelity  to  any  foreign  prince, 
potentate,  state,  or  sovereignty,  and  particularly  by  name  to  the  prince, 
potentate,  state,  or  sovereignty  of  which  he,  at  the  time  of  filing  his 
petition,  may  be  a  citizen  or  subject;  and  that  it  is  his  intention  to  re- 
side" permanently  within  the  United  States ;  and  whether  or  not  he 
has  been  denied  admission  as  a  citizen,  and,  if  denied,  the  ground  or 
grounds  of  such  denial ;  the  court  or  courts  in  which  such  decision  was 
rendered,  and  that  the  cause  for  such  denial  has  been  cured  or  removed, 
and  "every  fact  material  to  his  naturalization,  and  required  to  be  proved 
upon  the  final  hearing  of  his  application." 

The  petition  is  thus  required  to  be  verified  by  the  applicant,  and,  in 
addition  to  the  matters  specially  named,  to  contain  a  statement  of  every 
fact  material  to  his  naturalization  and  required  to  be  proved  on  final 
hearing.  If,  therefore,  residence  within  the  state  for  at  least  one  year 
prior  to  the  date  of  the  application  is  a  fact  material  to  be  proven  on 
final  hearing,  it  is  to  be  stated  in  the  petition,  and  a  knowingly  false 
statement  in  reference  thereto  would  be  perjury,  for  which  the  defend- 
ant can  be  indicted  and  punished  in  the  federal  court,  although  the  pe- 
tion  was  made  and  filed  in  the  state  court.  Schmidt  v.  U.  S.,  133  Fed. 
257,  66  C.  C.  A.  389. 

Now,  subdivision  4  of  section  4  provides  that  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  court  admitting  any  alien  to  citizenship, 
among  other  things,  that  immediately  preceding  his  application  he  has 
resided  continuously  within  the  state  or  territory  where  such  court  is 
at  the  time  held  one  year  at  least.  This  niust  be  shown  by  the  testi- 
mony of  at  least  two  witnesses,  citizens  of  the  United  States,  in  addi- 
tion to  the  oath  of  the  applicant.  The  residence  of  the  applicant  within 
the  state  where  the  court  is  held  for  at  least  one  year  prior  to  the  date 
of  his  petition  for  naturalization  is  thus  made  a  fact  material  to  be 
proven  on  the  final  hearing,  and  therefore,  under  subdivision  2  of 
section  4,  it  is  to  be  stated  in  the  petition  for  naturalization.  This  con- 
struction is  confirmed  by  the  form  of  petition  contained  and  set  out  in 
section  27  of  the  act. 

It  is  argued  that  no  punishment  is  provided  in  the  act  of  1906  for 
perjury  in  a  naturalization  proceeding  unless  committed  on  the  final 
hearing  of  the  application.     Section  23  reads : 

"That  any  person  who  knowingly  procures  naturalization  in  violation  of  the 
provisions  of  this  act  shall  he  fined  not  more  than  five  thousand  dollars  or  shall 
be  Imprisoned  not  more  than  five  years,  or  both,  and  upon  conyictlon  the  court 
in  which  such  conviction  is  had  shall  tiiereupon  adjudge  and  declare  the  final 
order  admitting  such  persons  to  citizenship  void.  Jurisdiction  Is  hereby  con- 
ferred on  the  courts  having  jurisdiction  of  the  trial  of  such  offense  to  make  such 
adjudication.  Any  person  who  knowingly  aids,  advises  or  encourages  any  per- 
son not  entitled  thereto  to  apply  for  or  to  secure  naturalization  or  to  file  the 
preliminary  papers  declaring  an  intent  to  become  a  citizen  of  the  United  States. 
or  who  in  any  naturalization  proceedings  knowingly  procures  or  gives  false 
testimony  as  to  any  material  fact,  or  who  knowingly  makes  an  affidavit  false 
as  to  any  material  fact  required  to  be  proved  in  such  proceeding,  shall  be  fined 
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not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than  five  yeara^  or 
both." 

This  section  provides  the  punishment  for  knowingly  making  an  af- 
fidavit false  as  to  any  material  fact  required  to  be  proven' in  a  natural- 
ization proceeding.  It  is  substantially  the  same  as  section  39  of  the 
act  of  March  3,  1903  (chapter  1012,  32  Stat.  1222),  referred  to  by 
the  Court  of  Appeals  in  Schmidt  v.  U.  S.,  supra.  And,  as  said  by  Mr. 
Justice  Gilbert  in  that  case,  it  is  to  be  deemed  as  an  amendment  of 
section  6395  (U.  S.  Comp.  St  1901,  p.  3654),  so  far  as  it  refers  to  the 
punishment  for  perjury  in  a  naturalization  proceeding. 

But  if  section  23  is  to  be  construed  as  applying  to  perjury  committed 
on  the  final  hearing  only,  and  not  in  any  of  the  preliminary  stages,  the 
facts  stated  in  the  indictment  bring  the  case  within  the  terms  of  sec- 
tion 5392. of  the  Revised  Statutes,  defining  the  crime  of  perjury  and 
providing  for  the  punishment  thereof.  This  section  is  of  long  stand- 
ing*, is  general  in  its  terms,  and  applies  to  all  cases  in  which  a  false 
oatK  or  false  testimony  is  taken  or  given  in  a  matter  required  by  law, 
before  any  competent  tribunal,  officer,  or  person.  Babcock  v.  U.  S. 
(C.  C.)  34  Fed.  873.  So  that  it  is  manifest  that  there  is  a  statute  pre- 
scribing the  punishment  for  perjury  committed  in  a  naturalization  pro- 
ceeding. 

It  is  not  necessary^to  determine  at  this  time  whether  the  punishment 
is  to  be  administered  under  the  provisions  of  section  23  of  the  natural- 
ization act  or  under  section  5392  of  the  Revised  Statutes.  The  only 
question  for  decision  now  is  whether  the  facts  stated  in  the  indictment 
constitute  a  crime,  and  upon  that  question  I  entertain  no  doubt. 

The  demurrer  is  overruled. 


'     THE  ROOHAMBBAtT. 

(District  Court,  D.  Oregon.    February  14,  1910.) 

1*  Shipping  (§  84*) — ^Liabh^xtt  of  Vessels— Injury  to  Stevedosb.  . 

A  ship's  duty  to  oue  employed  'by  stevedores,  engaged  as  independent 
contractors  In  discharging  the  vessel,  ends  when  It  furnishes  him  with  a 
safe  working  place  and  a  safe  passage  thereto. 

[Ed.  Note.—For  other  cases,  see  Shipping,  Oent.  Dig.  §{  342,  34d-3Sl; 
Dec.  Dig.  S  84.^] 

2.  Shipping  (§  84*)— Liability  of  Vessel— Injury  to  Stevedobe. 

Libelant  was  employed  by  stevedores,  who  had  contracted  to  remove 
the  ballast  from  a  vessel,  to  run  a  hoisting  engine  used  on  a  scow  along- 
side the  vessel.  While  the  work  was  suspended  during  a  heavy  snow- 
storm, at  the  request  of  his  employers  he  went  along  the  deck  of  the  ves- 
sel to  look  after  the  lines  of  the  scow,  and,  sUpplng  on  a  skylight,  which 
was  covered  with  snow,  fell  and  was  Injured.  The  passageway  across  the 
vessel,  over  which  libelant  was  required  to  pass  from  the  pier  to  the  scow, 
was  free  of  snow.  Held,  that  the  vessel  was  not  required  to  keep  the 
other  parts  of  the  deck  cleared  of  snow  as  fast  as  it  fell  for  his  protec- 
tion, and  was  not  chargeable  with  any  negligence  which  rendered  it  liable 
for  his  injury. 

[Ed,  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  §f  342,  349-^51; 
Dec.  Dig.  §  84.*1 

•For  other  cases  see  same  topic  &  8  kumbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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In  Admiralty.    Suit  by  J.  E.  Hatton  against  the  French  bark  Roch- 
ambeau.    Decree  for  respondent. 
Albert  H.  Tanner  and  John  Van  Zante,  for  libelant 
Williams,  Wood  &  Linthicum,  for  claimant. 

BEAN,  District  Judge.  Libel  against  the  French  bark  Rochambeau 
to  recover  damages  for  a  personal  injury.  On  January  6,  1909,  the 
bark  was  alongside  the  Oceanic  Dock,  in  the  harbor  at  Portland,  for 
the  purpose  of  removing  ballast.  McCabe  Company,  Incorporated, 
stevedores,  were  independent  contractors  employed  for  that  purpose, 
and  had  a  scow  made  fast  to  the  bark  on  the  outside  thereof,  upon 
which  was  a  hoisting  or  donkey  engine  and  appliances  for  handling  the 
bucket  or  digger  used  in  taking  the  ballast  from  the  hold.  The  libelant 
was  employed  by  McCabe  Company  as  an  engineer  to  operate  the  hoist- 
ing engine.  The  morning  of  the  accident  he  reported  for  work  at  6 
o'clock  to  get  up  steam,  preparatory  to  beginning  the  regular  work  of 
the  day.  To  reach  the  scow,  it  was  necessary  for  him  to  pass  from  the 
dock  across  the  deck  of  the  bark.  The  stevedores  came  to  their  work 
about  7  o'clock  in  the  morning ;  but  a  severe  snowstorm  was  then  pre- 
vailing, and  had  been  during  most  of  the  previous  night.  They  worked 
but  a  short  time,  when  they  were  laid  off,  on  account  of  the  storm. 
The  libelant,  however,  was  directed  by  his  employer  to  remain  at  the 
scow,  preparatory  to  resuming  work  later  on  in  the  day, if  the  storm 
abated,  and  in  the  meantime  to  see  that  the  scow  was  safely  fastened 
to  prevent  injury  to  it  from  the  high  wind  and  storm. 

About  9  o'clock  in  the  morning,  while  passing  along  the  deck  of  the 
bark  to  examine  the  stern  line  of  the  scow,  he  stepped  on  one  of  the 
.skylights,  which  was  covered  with  snow,  and  slipped  and  injured  his 
knee.  The  skylight  was  not  in  the  passage  between  the  doqk  and  the 
scow,  and  it  was  not  necessary  for  him  to  pass  over  that  part  of  the 
deck  in  going  to  or  returning  from  his  place  of  work.  The  snow  had 
been  removed  from  the  deck  of  the  vessel  by  the  crew  about  7  o'clock ; 
but  it  was  then  falling,  and  had  been  all  morning,  and  was  several 
inches  deep  at  the  time  of  the  accident.  The  claim  is  that  the  ship  was 
negligent  m  not  keeping  the  snow  removed  from  the  skylight  as  fast 
as  it  fell,  or  sprinkling  it  with  sand  or  ashes,  to  prevent  persons 
stepping  thereon  from  slipping.  The  libelant  was  not  a  member  of  the 
ship's  crew,  nor  employed  by  it.  He  was  in  the  service  of  an  inde- 
pendent contractor.  The  ship's  duty  to  him  ended  when  it  furnished 
him  a  safe  place  to  work,  and  a  safe  passage  thereto.  The  Saranac 
(D.  C.)  132  Fed.  936. 

He  was,  however,  on  the  vessel  by  its  implied  invitation,  and  it  owed 
to  him  the  same  duty  as  the  owner  of  any  other  premises  would  owe 
to  a  person  thereon  by  invitation,  and  that  was  to  use  reasonable  and 
ordinary  care  to  keep  the  premises  in  a  safe  and  suitable  condition,  so 
that  he  would  not  be  unnecessarily  or  unreasonably  exposed  to  danger. 
I  do  not  think,  however,  that  this  duty  required  the  ship,  under  the 
circumstances  and  in  view  of  the  storm  then  prevailing,  to  keep  that 
portion  of  the  deck  where  the  accident  occurred  free  from  snow,  or  to 
remove  the  same  as  fast  as  it  fell,  or  cover  it  with  sand  or  ashes.  It 
had  no  reason  to  suppose  that  the  libelant  was  going  there  to  work. 
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and  there  was  nothing  unusual  in  the  construction  of  the  vessel.  The 
skylights  were  the  same  as  are  customarily  used  by  vessels  of  that  kind 
and  trade.  The  libelant  had  worked  along  the  water  front  for  some 
years,  and  was  familiar  with  the  general  construction  of  vessels,  and 
must  have  known  that  they  were  ordinarily  provided  with  deck  or  sky- 
lights, and  that  when  he  undertook  to  walk  across  the  deck,  covered 
as  it  was  with  snow,  to  perform  some  duty  for  his  employer,  he  was 
likely  to  slip  and  fall,  and  necessarily  assumed  the  risk  therefrom.  The 
unfortunate  accident  which  resulted  in  his  injury  was  unavoidable,  and 
not  attributable  to  any  negligence  or  want  of  duty  on  the  part  of  the 
master  or  crew  of  the  vessel. 
The  libel  is  therefore  dismissed. 


In  re  SUCKLE. 
(District  Court,  B.  D.  Arkansas,  W.  D.    February  12,  1910.) 

Bankbuptcy  (§  314*)— Claims  of  Wife— Employment  by  Husband— Wages. 

Klrby's  Dig.  Ark.  §  5213,  securing  to  a  married  woman  her  real  and 
personal  property  and  tbe  proceeds  of  her  labor,  performed  on  her  sole 
and  separate  account,  free  from  Interference  or  control  of  her  husband, 
or  from  his  debts,  should  be  strictly  construed,  on  the  ground  of  public 
policy,  and  did  not  authorize  a  married  woman  to  recover  for  services 
rendered  to  her  husband  as  clerk  in  his  store,  under  a  contract  of  em- 
ployment, against  his*  estate  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  314.*] 

In  the  matter  of  the  bankruptcy  of  Jacob  Suckle.  On  petition  to 
review  the  claim  of  Dora  Suckle  for  wages.  Order  of  referee  deny- 
ing claim  affirmed. 

The  petitioner  presented  a  claim  for  $680  against  the  estate  of  the  bankrupt 
for  alleged  services  as  clerk.  The  cliiim  was  disallowed  by  the  referee  and 
on  a  petition  for  a  review  brought  before  this  court.  The  facts  established 
by  the  evidence  are  that  she  is  the  wife  of  the  bankrupt;  tliat  they  have  a 
family  of  four  children  of  tender  age;  that  when  the  bankrupt  went  into 
business  16  months  ago  he  entered  into  a  contract  with  her  w^herehy  she  was 
to  be  employed  as  clerk  In  the  store  and  receive  as  compensation  $10  per 
week ;  that  she  performed  the  services  as  clerk  for  68  weeks,  until  the  pro- 
ceedings in  bankruptcy  were  begun,  but  that  nothing  had  ever  been  paid  to 
her  for  her  services;  that  the  household  duties  were  performed  by  a  cook, 
and  the  children  were  taken  care  of  by  a  nurse ;  that  the  bankrupt,  her  hus- 
band, paid  all  the  household  expenses,  including  the  wages  of  the  servants, 
and  the  wearing  apparel  and  other  expenses  of  the  claimant 

Wiley  &  Clayton,  for  claimant 
Charles  Jacobson,  for  trustee. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  It  is 
conceded  by  counsel  for  the  claimant  that  at  common  law  a  wife  could 
not  recover  for  such  services  from  her  husband ;  but  it  is  claimed  that 
the  married  woman's  act  of  this  state  permits  such  contracts,  and  there- 
fore entitles  her  to  recover.  The  statute  relied  on  was  enacted  on 
April  28,  1873  (Acts  1873,  c.  126),  is  digested  in  Kirby's  Digest  as  sec- 
tion 5213,  and  is  as  follows : 

*For  other  cases  see  same  topic  A  §  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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"The  property,  both  real  and  personal,  which  any  married  woman  now 
owns,  or  has  had  conveyed  to  her  by  any  person  In  good  faith  and  without 
prejudice  to  existing  creditors,  or  which  she  may  have  acquired  as  her  sole 
and  separate  property;  that  which  comes  to  her  by  gift,  'bequest,  descent, 
grant  or  conveyance  from  any  person ;  that  which  she  has  acquired  by  her 
trade,  business,  labor  or  services  carried  on  or  performed  on  her  sole  or  sep- 
arate account;  that  which  a  married  woman  In  this  state  holds  or  owns  at 
.the  time  of  her  marriage,  and  the  rents,  Issues  and  proceeds  of  all  such  prop- 
erty shall,  notwithstanding  her  marriage,  be  and  remain  her  sole  and  sep- 
arate property,  and  may  be  used,  collected  and  Invested  by  her,  in  her  own 
name,  and  shall  not  be  subject  to  the  interference  or  control  of  her  husband 
or  liable  for  his  debts,  except  such  debts  as  may  have  been  ocyitracted  for  the 
support  of  herself  or  her  children  by  her  as  his  agent" 

The  act  Ijas  never  been  construed  by  the  Supreme  Court  as  to  this 
particular  question;  but  it  is  the  setued  rule  of  .that  court  that  the 
entire  act  must  be  strictl)^  construed,  upon  the  ground' of  public  policy. 
Thus  it  has  been  held,  since  the  enactment  of  this  act,  that  the  com- 
mon-law rule  that  husband  and  wife  are  seised  of  the  entirety  in  land 
conveyed  to  them  jointly  still  prevails.  Kline  v.  Ragland,  47  Ark.  Ill, 
14  S.  W.  474 ;  Roulston  v.  Hall,  66  Ark.  305,  50  S.  W.  690,  74  Am.  St. 
Rep.  97.  Nor  can  a  husband  and  wife  form  a  mercantile  partnership, 
although  a  married  woman  may  form  such  a  partnership  with  any  per- 
son other  than  her  husband.  Gilkerson-Sloss  Com.  Co.  v.  Salinger,  56 
Ark.  294,  19  S.  W.  747,  16  L.  R.  A.  526,  35  Am.  St.  Rep.  105.  A 
promissory  note  of  a  married  woman,  not  for  the  benefit  of  her  estate, 
is  void  at  law  as  well  as  in  equity.  Conner  v.  Abbott,  35  Ark.  365. 
She  cannot  convey  lands  by  power  of  attorney.  Holland  v.  Moon, 
39  Ark.  120 ;  Batte  v.  McCaa,  44  Ark.  398.  Nor  make  an  executory 
contract  to  convey  lands.  Felkner  v.  Tighe,  39  Ark.  357.  Nor  is  the 
common-law  liability  for  the  wife's  antenuptial  debts  abrogated  by  this 
act.  Kies  v.  Young,  64  Ark.  381,  42  S.  W.  669,  62  Am.  St.  Rep.  198. 
In  view  of  these  constructions  placed  upon  the  statute  by  the  highest 
court  of  the  state,  it  is  but  reasonable  to  presume  that,  should  this  ques- 
tion come  before  it,  it  would  declare  such  a  contract  void,  as  against 
public  policy,  and  not  within  the  meaning  of  the  act. 

The  act  is  a  literal  copy  of  that  of  the  state  of  New  York,  before  the 
amendment  of  1890,  and  that  court  has  uniformly  held  that  such  a 
contract  between  husband  and  wife  is  void  as  against  creditors,  and 
also  against  public  policy.  Whitaker  v.  Whitaker,  52  N.  Y.  368,  11 
Am.  Rep.  711;  Coleman  v.  Burr,  93  N.  Y.  17,  45  Am.  Rep.  160;  In 
the  Matter  of  Callister,  153  N.  Y.  302,  47  N.  E.  268,  60  Am.  St.  Rep. 
620.  The  decisions  of  other  courts  are  not  harmonious  on  the  subject ; 
•  but  it  is  unnecessary  to  cite  them,  in  view  of  the  fact  that  the  identical 
question  based  upon  a  similar  statute  has  been  determined  by  the  Cir- 
cuit Court  of  Appeals  for  this  Circuit,  and  it  was  there  held  that  such  a 
contract  is  void.  Brittain  v.  Crowther,  54  Fed.  295,  4  C.  C.  A.  341. 
Judge  Caldwell,  who  delivered  the  opinion  of  the  court,  said: 

"While  the  cases  may  not  be  entirely  harmonious  upon  the  question  of  the 
husband's  right  under  these  modem  statutes  to  the  earnings  of  his  wife  for 
labor  performed  by  her  for  third  persons,  the  authorities  are  uniform  that 
such  statutes  do  not  operate  to  give  the  wife  a  legal  claim  upon  her  husband 
or  his  estate  for  wages  for  performing  her  domestic  duties  as  a  wife,  or  for 
aiding  and  assisting  him  by  her  labor  In  any  business  pursuit  he  may  be  en- 
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gaged  in,  and  any  promise  of  the  husband  to  pay  his  wife  for  such  services 
Is  without  consideration  and  Told  as  against  the  claims  of  his  creditors,  and 
property  transferred  to  the  wife  by  the  husband  to  pay  for  such  services  long 
after  they  were  rendered,  and  after  he  has  become  Insolvent  or  Is  largely  In 
debt,  may  be  seized  and  appropriated  to  the  payment  of  the  husband's  debts." 

In  Re  Kaufmann  (D.  C.)  104  Fed.  768,  it  was  held  that  under  the 
statutes  of  New  York,  as  amended  by  the  act  of  1896,  which  permits  a 
married  woman  to  make  contracts  in  respect  to  her  separate  estate  with 
any  person,  including  her  husband,  does  not  permit  a  contract  for  her 
personal  services  to  the  husband.    The  court  there  said : 

"If  so,  It  would  enable  her  to  acquire  property  by  contract  with  him  re- 
specting her  domestic  services.  There  Is  a  wide  distinction  betwe«i  the  power 
to  acquire  property  by  contract  with  the  husband  and  a  power  to  create  prop- 
erty which  shall  b^  her  own,  by  an  agreement  that  she  shall  be  paid  for  serv- 
ices that  the  law  intends  that  she  shall  render  gratuitously.  If  at  all.  In  oth- 
er words,  a  contract  with  the  husband  for  the  acquisition  of  property  does  not 
Include  a  contract  to  convert  her  personal  services  to  her  husband  Into  prop- 
erty." 

» 

A  similar  conclusion  was  reached  in  Re  Trombly,  16  Am.  Bankr. 
Rep.  599,  by  the  United  States  District  Court  of  Vermont. 

The  claimant  is  not  entitled  to  any  compensation  for  her  services, 
leavinpf  out  the  question  of  the  suspicious  circumstances  connected  with 
the  claim. 


PHILADELPHIA  EXTRACTING  CO.  T.  KEYSTONE  BXTRACTINQ 

CO.  et  al. 

(Circuit  Court,  E.  D.  Pennsylvania.    February  14,  1910.) 

No.  401. 

1.  Injxtnction  (S  56*)— Disclosure  or  Use  of  Trade  Secrets. 

Where  complainant  was  the  owner  of  an  unpatented  secret  process  for 
extracting  alcohol  from  empty  whisky  barrels,  and  for  many  years  had  em- 
ployed the  same,  uslug  reasonable  precautions  to  Insure  secrecy,  Its  serv- 
ants necessarily  Intrusted  with  knowledge  of  the  process  being  enjoined 
not  to  disclose  any  of  its  steps,  complainant  was  entitled  to  restrain  an  ex- 
servant,  who  had  learned  the  process  during  his  service,  from  communlcat- 
lug  the  same  to  others  and  using  such  Information  to  organize  a  competing 
busiuess  on  his  own  account 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  \  110;  Dec.  Dig. 
I  5G.^ 

Disclosure  of  trade  secrets,  see  note  to  S.  Jarvls  Adams  Co.  v.  Knapp^ 
58  C.  C.  A.  8.] 

2l  Injunction  (§  113*)— Laches. 

Laches  was  no  defense  to  a  master's  right  to  an  Injunction  to  restrain 
an  ex -servant's  future  use  of  a  secret  process  disclosed  to  the  servant  in  the 
course  of  his  employment  by  complainant 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  \%  198»  109 ;  Dec; 
Dig.  8113.»] 

In  Equity.  Suit  by  the  Philadelphia  Extracting  Company  against 
the  Keystone  Extracting  Company  and  others.  On  motion  for  pre- 
liminary injunction.     Granted. 

•For  other  caioi  boo  Mme  topic  k  \  yvMBim  In  Doo.  ft  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 
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Duane,  Morris  &  Heckscher,  for  complainant 

Ira  J.  Williams  and  Simpson  &  Brown,  for  respondents, 

J.  B.  McPHERSON,  District  Judge.  Upon  the  hearing  of  this  mo- 
tion I  enjoyed  the  advantage  of  listening  to  the  examination  and  cross- 
examination  of  the  witnesses  in  open  court ;  and  I  believe,  therefore, 
that  the  case  is  practically  presented  as  if  on  final  hearing.  In  my 
opinion  the  facts  and  the  proper  legal  conclusions  therefrom  may  be 
briefly  stated  as  follows : 

1.  The  plaintiff  is  the  owner  of  a  secret  process  for  extracting  alco- 
hol from  empty  whisky  barrels. 

2.  This  process  is  not  patented,  and  has  been  employed  by  the  plain- 
tiff for  several  years.  Reasonable  precautions  have  been  taken  to 
insure  secrecy;  and,  among  these,  the  plaintiff's  servants  who  were 
necessarily  intrusted  with  knowledge  of  the  process  have  been  enjoined 
not  to  disclose  any  of  its  steps. 

3.  Davies,  one  of  the  defendants,  learned  the  process  fully  during  a 
service  of  two  years  as  engineer.  While  still  in  the  plaintiff's  employ 
he  determined  to  use  his  information  by  going  into  the  business  upon 
his  own  account.  In  the  effort  to  attain  this  object  he  interested  the 
other  two  individual  defendants  in  his  plan,  and  Christopher  Koch  fur- 
nished the  capital  with  which  the  defendant  corporation  was  organized 
and  has  been  carrying  on  business. 

4.  The  process  by  Which  the  defendants  extract  alcohol  from  bar- 
rels is  essentially  the  secret  process  that  was  thus  betrayed  by  Davies, 
although  it  may  perhaps  be  combined  with  the  use  of  a  jet  of  steam. 
This  combination,  however,  if  it  exists  at  all,  does  not  need  special  at- 
tention. It  does  not  constitute  a  new  method  of  operation,  although 
in  one  particular — ^the  better  protection  of  the  barrels — it  may  be  an 
improvement  on  the  secret  hot  air  process  of  the  plaintiff. 

5.  I  do  not  think  that  the  plaintiff  is  chargeable  with  laches.  But, 
even  if  laches  be  assumed  to  exist,  the  plaintiff  should  not  be  estopped 
from  enjoining  the  use  of  its  secret  process  in  the  future.  Whether 
damages  may  be  recovered  for  infringement  in  the  past  is  a  question 
that  need  not  now  be  decided ;  but  it  seems  to  me  that  the  plaintiff's 
right  to  restrain  the  continuance  of  the  defendants'  flagrant  misconduct 
has  not  been  impaired. 

6.  The  evidence  does  not  prove  that  the  process  has  in  effect  been 
thrown  open  to  the  public,  or  has  been  so  negligently  guarded  that 
other  persons  have  probably  discovered  it  by  means  that  were  not  un- 
fair. 

7.  In  my  opinion  the.  disclosure  by  Davies  was  a  clear  breach  of 
trust,  by  which  neither  lie  nor  the  other  defendants  should  be  allowed 
to  profit. 

Upon  the  plaintiff's  filing  of  a  bond  in  the  sum  of  $2,500,  a  prelim- 
inary injunction  will  be  awarded. 
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ENDERS  V.  SUPREME  LODGE  KNIGHTS  AND  LADIES  OF  HONOR. 
(Circuit  Court,  E.  D.  New  York.     March  1,  1910.) 

1.  OouBTs  (§  328*)  —  Federal  Courts  —  Jurisdiction  —  Amouwt  in  Oontro- 

VERBY. 

Where  a  suit  against  a  mutual  benefit  association  to  invalidate  an  as- 
sessment involved  a  certificate  for  $2,000  and  benefits,  and  defendant's 
allegation  as  to  the  amount  involved  was  not  traversed,  the  amount  was 
sufficient  to  confer  federal  Jurisdiction,  notwithstanding  a  tender  of 
premium. 

[Ed.  Note.-— For  other  cases,  see  Courts,  Cent  Dig.  SS  800-896;  Dec 
Dig.  §  32a* 

Jurisdiction  of  Circuit  Courts  as  determined  by  the  amount  in  contro- 
versy, see  notes  to  Auer  v.  Lombard,  19  C  C.  A.  75;  Tennent-Stribling 
Shoe  Co.  V.  Roper,  36  C.  C.  A.  459.] 

2.  Removal  of  Causes  (§  106*) — Right  to  Remand— Waiver. 

Plaintiff,  by  noticing  a  demurrer  for  argument  after  the  removal  of 
cause,  waives  his  right  to  remand. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  §  216; 
Dec.  Dig.  §  106.*] 

Action  by  Fred  Enders  against  the  Supreme  Lodge  Knights  and 
Ladies  of  Honor.    On  motion  to  remand.    Denied. 

Norbert  Blank,  for  complainant. 

Joline,  Larkin  &  Rathbone,  for  defendant 

CHATFIELD,  District  Judge.  Motion  to  remand  will  be  denied. 
The  plaintiff  has  not  traversed  the  allegation  by  the  defendant  of 
,  amount  involved  (Weaver  v.  Nor.  Pacif.  [C.  C]  125  Fed.  155);  but 
the  points  appear  on  the  pleadings,  and  no  testimony  seems  to  be  re- 
quired. 

The  amount  involved  is  $2,000  and  benefits,  which  of  itself  would 
seem  to  be  sufficient.  The  premium  is  only  a  tender,  and  is  not  what 
is  involved  by  the  action.  Further,  the  relief  asked  is  a  decree  against 
the  validity  of  an  assessment,  which  would  affect  as  stare  decisis  all 
similarly  situated  who  could  under  the  federal  laws  join  in  the  suit 
or  who  are  subject  to  this  court's  jurisdiction,  even  if  the  question 
did  not  become  res  ad  judicata  as  to  the  other  parties  who  did  not 
come  in. 

If  a  patentee  with  a  fixed  license  rate  should  seek  to  restrain  in 
equity  an  infringement,  and  thereby  stop  a  business  involving  thou- 
sands of  dollars,  it  would  scarcely  seem  that  the  license  value  alone 
could  be  held  as  the  amount  involved,  even  if  it  were  all  the  damage 
recoverable. 

The  plaintiff  has  noticed  a  demurrer  for  argument,  and  this  is  cer- 
tainly a  waiver  of  his  right  to  remand,  in  the  face  of  the  allegations 
of  the  record.  But  on  all  the  reasons  the  result  reached » must  be  the 
same. 

Motion  denied. 

*For  other  caaei  see  same  topio  A  §  nttmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezet 
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WEST  PUB.  CO.  V.  EDWARD  THOMPSON  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  7,  1910.    On  Petition  for 
Rehearing,  March  21,  1910.) 

No.  114. 

1,  COPTBIGHTS    (8    29*) — SUBSEQUBWT    BDmONB    OF    BoOK— NOTICB    OF    COPT- 
BIGHT. 

There  can  be  hut  one  copyright  for  the  same  book  for  the  first  term  of 
28  years,  and  notice  of  only  a  single  entry  for  copyright  is  necessary 
therein.  If  there  is  a  subsequent  edition  of  the  book,  the  notice  of  cc^y- 
right  in  it  must  be  either  of  the  date  of  the  original  or  of  the  date  of  the 
subsequent  entry,  depending  upon  whether  or  not  such  changes  or  addi- 
tions have  been  made  as  to  constitute  the  later  edition  a  new  book. 
•  [Ed.  Note.— For  other  cases,  see  Copyrights,  Cent.  Dig.  SS  29,  30;  Dec.' 
Dig.  §  29.*1 

2l  Coptbiobts  ($  5*)— Subsequent  Editions  of  Book-*Addition  of  New 
Matter— "New  Book." 

Under  the  copyright  statutes  as  they  stood  prior  to  Act  March  4,  1909, 
c.  820,  35  Stat.  1076  (U.  S.  Comp.  St  Supp.  1909,  p.  1289),  as  well  as  by 
the  express  provision  of  section  6  of  such  act,  the  addition  of  new  matter 
to  a  copyrighted  book  in  a  second  or  subsequent  edition  makes  it  a  "new 
book"  subject  to  copyright  as  an  original  work. 
[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  {  8;  Dec.  Dig. 
'     i  5.*] 

8.  CoPTEioHTS  (§  29*)— Obiginalitt  of  Work— Aqobsoation  of  Pbiob  Pub* 

LIGATIONS. 

The  mere  aggregation  of  weekly  law  rei)orters,  which  have  been  singly 
copyrighted,  into  volumes,  does  not  constitute  a  new  work  requiring  a 
new  copyright 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig,  §{  29,  30;  Dec 
IHg.  f  29.*] 

4.  CoPYBiGHTS  (8  29*)— Obiginalitt  of  Wobk^-Oompilatiow  of  Oopybighted 
Matter— Law  Digest. 

The  compilation  and  rearrangement  and  reclassification  of  syllabi  in 
digests  into  new  and  larger  digests  constitute  new  works  entitled  to  copy- 
right, which  need  only  notice  of  their  own  entry  for  copyright. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  H  29,  30 ;  Dec. 
Dig.  §  29.*] 

Ik  COPTRIOHTS  (I   61*) — INFBINGEUENT^USE  OF   COPTBIOHTED  MaTTBB. 

The  copying  or  paraphrasing  of  the  syllabi  from  a  copyrighted  report 
of  law  cases,  by  a  subsequent  publisher  of  a  similar  report  or  a  digest 
whether  by  so  doing  he  saves  literary  work  or  merely  mechanical  labor, 
constitutes  an  infringement  of  the  copyright 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  {  57;  Dec.  Dig. 
S  61.  •] 

C  COPYBIGHTS  <|  56*) — iTTFRINGElfENT—USE  OF  LaW   DIGEST. 

A  writer  of  a  law  text-book  may  use  a  copyrighted  digest  of  decisions, 
and  may  copy  lists  of  cases  therefrom,  to  assist  him  In  running  down  tho 
cases,  and  such  use  is  a  fair  one  and  within  the  purpose  for  which  the 
digest  is  sold ;  but  extensive  copying  or  paraphrasing  of  the  language  of 
the  syllabi  in  the  digest  is  an  unfair  use  and  constitutes  an  infringement 
of  the  copyright 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  $  52;  Dec.  Dig. 
5  56. ♦] 


•For  other  caaea  see  same  topic  ft  {  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexcf 
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7.  Copyrights  (§§  86,  87*) — Suit  in  Equitt  fob  Infringement— Laches-^ 
Power  op  Court  to  Award  Damages. 

Under  Rev.  St.  §  4970  (U.  S.  Oomp.  St  1901,  p.  3416),  which  gives  the 
Circuit  Courts  power  to  grant  injunctions  to  prevent  the  violation  of 
copyrights  "according  to  the  course  and  principles  of  courts  of  equity," 
the  fact  that  a  complainant,  with  knowledge  that  its  copyrights  were  be- 
ing infringed  by  defendant,  delayed  bringing  suit  until  defendant  after 
16  years  of  labor  and  at  large  expense  had  practically  completed  the  pub- 
lication of  its  work,  constituted  such  laches  as  warrants  the  denial  of  an 
injunction  or  an  accounting  of  profits;  but  in  such  a  suit,  although  eq- 
uitable relief  Is  denied,  the  court  has  power  to  award  the  complainant 
damages  as  compensation  for  the  violation  of  its  rights. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  {|  79-81;  Dec. 
Dig.  §§  86,  87.* 

Laches  as  a  defense  in  suits  for  infringement  of  copyrights,  see  notes 
to  Taylor  v.  Sawyer  Spindle  Co.,  22  C.  O.  A.  211;  Richardson  v.  D.  M. 
Osborne  &  Co.,  36  C.  C.  A.  013.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Suit  in  equity  by  the  West  Publishing  Company  against  the  Edward 
Thompson  Company.  Decree  for  defendant  (169  Fed.  833),  and  com- 
plainant appeals.    Decree  modified. 

William  B.  Hale,  Henry  E.  Randall,  and  Edmund  Wetmore,  for  ap- 
pellant. *^ 
^Walter  Large  and  Frank  P.  Prichard,  for  appellee. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

WARD,  Circuit  Judge.  April  13,  1903,  the  complainant,  a  corpora- 
tion and  citizen  of  the  state  of  Minnesota,  filed  the  bill  against  the  de- 
fendant, a  corporation  and  citizen  of  the  state  of  New  York,  charging 
it  with  infringement  of  copyright.  The  complainant  is  a  publisher  of 
reports  of  cases  and  of  legal  digests.  It  began  with  the  year  1879  the 
publication  of  weekly  reporters,  which  gradually  grew  into  what  is 
known  as  the  "National  Reporter  System,"  covering  the  decisions  of 
all  the  highest  courts  throughout  the  United  States.  It  also  published 
all  the  decisions  of  the  United  States  District  and  Circuit  Courts  from 
1789  to  1880  in  a  series  under  one  alphabet  called  the  "Federal  Cases." 
It  also  became  the  owner  of  the  United  States  Digests  of  decisions 
known  as  the  First  and  the  New  Series,  and  it  published  a  digest  of 
the  Federal  Cases,  a  digest  of  the  Federal  Reporter,  the  American  An- 
nual Digest  of  all  the  decisions  throughout  the  United  States,  and  the 
Century  Dige.st,  which  includes  the  decisions  of  all  courts  throughout 
the  United  States  from  1858  down  to  1896  under  one  alphabet. 

Each  weekly  number  of  Reporters  was  copyrighted.  Then  several 
such  numbers  were  aggregated  into  a  volume  which  was  copyrighted. 
The  headnotes  of  the  cases  in  the  National  Reporter  System  were 
gathered  into  monthly  or  bimonthly  digests,  and  these  again  into  an- 
nual or  semiannual  digests;  these  again  into  the  American  Annual 
Digest ;  and  these  again  down  to  1896  with  the  syllabi  of  the  United 
States  Digests,  First  and  New  Series,  into  the  Century  Digest  under 

•For  other  cases  see  same  topic  A  {  kitmbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Bep'r  Indezea 


Digitized  by  V:iOOQIC 


WEST  PUB.  CO.  V.   EDWARD  THOMPSON  CO.  835 

one  alphabet.  Speaking  generally,  these  books,  consisting  of  some 
600  volumes  of  reports  and  99  volumes  of  digests,  were  copyrighted. 

The  defendant  from  the  year  1887  was  the  publisher  of  encyclo- 
pedias composed  of  articles  alphabetically  arranged  intended  to  cover 
the  whole  body  of  the  law,  known  as  the  "American  and  English  En- 
cyclopedia of  Law,  First  Edition,"  "Encyclopedia  of  Pleading  and 
Practice,"  and  "American  and  English  Encyclopedia  of  Law,  Second 
Edition,"  comprising  in  all  78  volumes.  When  this  suit  was  begun, 
the  American  and  English  Encyclopedia  of  Law,  First  Edition,  the 
Encyclopedia  of  Pleading  and  Practice,  and  23  out  of  30  volumes  of 
the  American  and  English  Encyclopedia  of  Law,  Second  Edition,  had 
been  published. 

A  fuller  statement  of  the  facts  of  the  case  and  reference  to  the  au- 
thorities may  be  found  in  the  careful  and  able  opinion  of  Judge  Chat- 
field,  reported  in  169  Fed.  833. 

The  defendant  contends  that  the  complainant  has  largely  lost  the 
benefits  of  its  copyrights  by  the  method  in  which  it  has  published  its 
books.*  This  makes  an  examination  of  the  copyright  statutes  neces- 
sary. 

Rev.  St.  U.  S.  §  4956  (U.  S.  Comp.  St.  1901,  p.  3407),  provides  that 
no  one  shall  be  entitled  to  a  copyright  unless  he  shall  on  or  before  a 
certain  day  deliver  to  the  Librarian  of  Congress  a  printed  copy  of  the 
title  of  the  book  and  two  copies  of  the  book. 

Act  June  18,  1874,  c.  301,  §  1,  18  Stat.  78  (U.  S.  Comp.  St.  1901,  p. 
3411),  provides  that  no  person  shall  maintain  an  action  for  infringe- 
ment of  copyright  unless  he  shall  have  given  notice  thereof  by  insert- 
ing in  the  several  copies  of  every  edition,  as,  for  example,  "Copyright 
18—  by  A.  B." 

Section  4954  requires  a  new  copyright  to  be  taken  out  for  a  further 
term  of  28  years. 

Section  4959  requires  one  copy  of  every  subsequent  edition  contain- 
ing substantial  changes  to  be  delivered  to  the  Librarian  of  Congress. 
The  provision  that  books  of  foreign  authors  "heretofore"  published 
of  which  new  editions  shall  thereafter  appear  are  entitled  to  copyright 
was  enacted  by  Act  March  3,  1891,  c.  565,  26^  Stat.  1110  (U.  S.  Comp. 
St.  1901,  p.  3417),  section  13  of  which  extended  the  benefit  of  our  copy- 
right laws  upon  certain  conditions  to  foreigners.  Prior  to  that  act  no 
foreign  author  or  assignee  of  a  foreign  author  could  avail  of  our 
copyright  law.  Yuengling  v.  Schile  (C.  C)  12  Fed.  97;  Eraser  v. 
Yack,  116  Fed.  285,  53  C.  C.  A.  563. 

Taken  together,  we  think  these  provisions  show  that  there  can  be 
but  one  copyright  for  the  same  book  for  the  first  term  of  28  years.  It 
follows  that  if  there  may  be  a  copyright  for  a  subsequent  edition  the 
notice  of  copyright  given  in  it  must  be  either  of  the  date  of  the  original 
or  of  the  date  of  the  subsequent  entry.  It  would  certainly  be  fair  to 
authors  and  to  the  public  if  improvements  of  and  additions  to  a  copy- 
righted book  should  be  regarded  as  mere  incidents  of  the  original  work 
covered  by  the  original  copyright,  so  that  notice  of  it  only  need  be 
given.  In  this  way  the  public  would  be  relieved  of  the  burden  and  risk 
of  ascertaining  the  time  at  which  the  copyright  of  the  original  work 
and  the  copyright  of  the  additions,  respectively,  expired.     No  new 
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copyright  of  the  same  book  because  of  alterations  or  additions  appar- 
ently was  contemplated  by  section  4959.  It  says  nothing  about  recopy- 
right,  and,  instead  of  a  deposit  of  two  copies  of  the  altered  work,  as 
required  for  copyright,  requires  but  one,  evidently  as  a  means  of  identi- 
fying it  with  the  original  copyrighted  book.  This  view  is  corroborated 
by  the  exception  it  contains  in  favor  of  foreign  authors  whose  books, 
not  copyrightable  if  published  before  March  3, 1891,  were  allowed  to  be 
copyrighted  if  added  to  or  improved  after  that  date.  Still,  Mr.  Justice 
Clifford  at  Circuit  in  the  leading  case  of  Lawrence  v.  Dana,  4  Cliff. 
I,  Fed.  Cas.  No.  8,136,  while  holding  that  there  could  be  but  one  copy- 
right, treated  subsequent  editions  with  notes  or  improvements  as  new 
books  subject  to  copyright,  and  held  that  the  notice  to  be  printed  in 
them  should  be  of  the  date  of  entry  of  the  improved  edition  without 
any  reference  to  the  date  of  original  entry.  In  that  case,  which  was 
for  infringement  of  editions  of  Wheaton's  Elements  of  International 
Law  issued  in  1836,  1846,  1855,  and  1863,  it  was  objected  that  the 
contents  of  the  earlier  editions  had  become  public  property  because  no 
notice  was  given  in  the  later,  of  the  entry  for  copyright  of  the  earfier, 
editions.    The  learned  justice  said: 

"Subsequent  editions  without  alterations  or  additions  should  have  the  same 
entry,  because  they  find  their  only  protection  dn  .the  original  copyright ;  but 
second  or  subsequent  editions,  with  notes  or  other  improvements,  are  ne^ 
books,  within  the  meaning  of  the  copyright  acts,  and  the  authors  or  propri- 
etors of  the  same  are  required  to  'deposit  a  printed  copy  of  such  book,'  and 
*glve  information  of  copyright  being  secured,'  as  if  no  prior  edition  of  the 
work  had  ever  been  published ;  and  the  term  of  the  copyright  as  to  the  notes 
or  improvements  is  computed  from  the  time  of  recording  the  title  thereof,  and 
not  from  the  time  of  recording  the  title  of  the  original  work.  Copyrights,  like 
letters  patent,  afford  no  protection  to  what  was  not  in  existence  at  the  time 
when  they  were  granted.  Improvements  in  an  invention  not  made  when  the 
original  letters  patent  are  Issued  are  not  protected  by  the  letters  patent,  nor 
are  the  improvements  in  a  book  not  made  or  composed  when  the  printed  copy 
of  the  book  was  deposited  and  the  title  thereof  recorded  as  required  in  section 
4  of  the  copyright  act.  Protection  is  afforded  by  virtue  of  a  copyright  of  a 
book,  if  duly  granted,  to  all  the  matter  which  the  book  contained  when  the 
printed  copy  of  the  same  was  deposited  in  the  office  of  the  clerk  of  the  Dis- 
trict Court,  as  required  by  section  4  of  the  copyright  act;  but  new  matter 
made  or  composed  afterwards  requires  a  new  copyright,  and.  If  none  is  taken 
out,  the  matter  becomes  a  public  property,  just  as  the  original  book  would 
have  become  if  a  copyright  for  it  had  never  been  secured.  Publishers  may  be 
In  the  habit  of  inserting  more  than  one  notice  in  new  editions,  but  there  is  no 
act  of  Congress  prescribing  any  such  condition. 

"Whenever  a  renewal  is  obtained  under  section  2  of  the  copyright  act,  the 
requirement  is  that  the  title  of  the  work  so  secured  shall  t)e  a  second  time  re* 
corded,  and  that  the  applicant  must  comply  with  all  the  other  regulations  in 
regard  to  original  copyrights ;  but  there  is  nothing  in  any  act  of  Congress  to 
show  that  each  successive  edition  must  specify  the  date  of  the  original  copy- 
right, as  contended  by  the  respondents.  Any  tendency  to  mislead  the  public 
cannot  be  successfully  predicated  of  a  copyright  in  due  form  of  law,  where  It 
appears  that  the  party  who  secured  it  complied  with  all  the  conditions  pre- 
scribed in  the  copyright  act  This  is  all  that  need  be  remarked  in  reply  to  the 
suggestion  of  the  respondents  upon  that  subject." 

This  view,  obviously  more  in  favor  of  authors  and  publishers  than 
of  the  public,  probably  caused  the  practice  of  the  Librarian  of  Con- 
gress to  recopyright  copyrighted  books  which  have  been  added  to  or 
improved  in  subsequent  editions.    Mr.  Drone,  in  his  work  on  Copy- 
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I  rights  (page  270),  dissents  from  Justice  Clifford's  reasoning,  contend- 

ing that  to  prevent  abandonment  the  proper  practice  is  to  give  notice 
in  each  new  edition  of  every  copyright  previously  taken  out,  and  many 
publishers  do  so. 

i  Section  6  of  the  act  of  1909  (Act  March  4,  1909,  c.  320,  35  Stat. 

1077  [U.  S.  Comp.  St.  Supp.  1909,  p.  1291]),  which  is  obviously  de- 
claratory, seems  to  confirm  Justice  Clifford's  view  that  there  is  but  one 
copyright  of  the  same  book,  that  additions  and  improvements  make  a 
new  book,  and  that  the  only  notice  required  is  of  the  date  of  entry  of 
the  last  edition.    It  is  as  follows : 

"Sec.  6.  (Compilations,  etc.,  of  works  In  public  domain,  etc. — subsisting 
copyrights  not  affected)---That  compilations  or  abridgements,  adaptations,  ar- 
rangements, dramatizations,  translations,  or  other  versions  of  works  In  the 
public  domain,  or  of  copyrighted  works  when  produced  with  the  consent  of 
the  proprietor  of  the  copyright  in  such  works,  or  works  republished  with  new 
matter,  shall  be  regarded  as  new  works  subject  to  copyright  under  the  provi- 
sions of  this  Act ;  but  the  publication  of  any  such  new  works  shall  not  affect 
the  force  or  validity  of  any  subsisting  copyright  upon  the  matter  employed  or 
any  part  thereof,  or  be  construed  to  imply  an  exclusive  right  to  such  use  of 
the  original  works,  or  to  secure  or  extend  copyright  in  such  original  works." 

The  mere  aggregation  of  the  Weekly  Reporters  into  volumes  does 
not  in  our  opinion  constitute  a  new  work.  But  the  compilation  and 
rearrangement  and  reclassification  of  the  syllabi  in  the  digests  into 
new  and  larger  digests  do  constitute  new  works  entitled  to  copyright 
which  need  only  notice  of  th«ir  own  entry  for  copyright.  This  view 
seems  also  to  be  corroborated  by  the  same  section,  which  provides  that 
compilations,  arrangements,  and  abridgements  of  matter. in  the  public 
domain  or  of  copyrighted  matter  with  the  proprietor's  consent  are  to 
be  regarded  as  new  works  subject  to  copyright. 

Accordingly,  we  think  that  the  complainant's  works,  with  exceptions 
not  necessary  to  be  considered,  are  duly  covered  by  copyright  of  which 
-  proper  notice  has  been  given. 

In  this  respect  we  differ  with  the  court  below,  which  was  of  opinion 
that  the  complainant  had  abandoned  a  large  part  of  its  copyrighted  vol- 
umes because  of  insufficient  notice  of  copyright.  It  was  held  that  the 
contents  of  all  earlier  digests  carried  forward  into  later  and  larger  di- 
gests became  public  property  because  the  later  digests  contained  no 
notice  of  copyright  of  the  earlier  ones.  In  coming  to  this  conclusion 
the  learned  judge  relied  largely  upon  the  cases  of  Holmes  v.  Hurst, 
174  U.  S.  82,  19  Sup.  Ct.  606,  43  L.  Ed.  90 i.  Mifflin  v.  White,  190  U. 
S.  260,  23  Sup.  Ct.  769,  47  L.  Ed.  1040,  and  Mifflin  v.  Button,  190  U. 
S.  265,  23  Sup.  Ct.  771,  47  L.  Ed.  10^3.  But  these  were  all  cases  of 
the  abandonment  of  tlie  same  work  as  the  result  of  an  earlier  publica- 
tion without  copyright  or  with  insufficient  copyright.  They  do  not 
apply  to  later  digests  regarded  as  new  books  entitled  to  copyright  and 
needing  only  notice  of  their  own  entry  in  accordance  with  the  views 
we  have  above  exoressed. 

Rev.  St.  U.  S.  4970  (U.  S.  Comp.  St  1901,  p.  3416),  gives  the  Cir- 
cuit Courts  power  to  grant  injunctions  to  prevent  the  violation  of  copy- 
rights "according  to  the  course  and  principles  of  courts  of  equity  on 
such  terms  as  the  court  may  deem  reasonable."  This  brings  us  to  a 
consideration  of  the  question  as  to  what  is  a  fair  use  of  the  complain- 
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ant's  copyrighted  works.  Obviously  it  would  not  be  fair  for  any  pub- 
lisher of  reports  of  the  same  cases  or  of  digests  of  them  to  copy  lists 
of  cases  or  to  copy  or  paraphrase  syllabi  from  the  complainant's  publi- 
cations whether  by  so  doing  he  merely  saved  mechanical  labor  or  liter- 
ary work.  This  would  be  true  of  any  publication  similar  to  a  former 
copyrighted  publication.  But  a  fair  use  of  copyrighted  material  in  a 
different  publication  may  be  broader.  Suppose  one  were  to  issue  a 
map  of  Kansas  showing  the  annual  amount  and  value  of  the  chief 
products  of  each  county.  Could  not  a  person  writing  a  history  of 
Kansas  take  those  amounts  and  values  bodily  into  his  text?  May  not 
one  reprint  out  of  a  copyrighted  compilation  of  English  love  songs 
open  to  the  public  one  or  more  for  use  in  a  work  on  English  literature  ? 
We  think  there  is  a  great  difference  between  text-books  and  volumes 
of  reported  cases  or  digests  of  those  cases.  The  encyclopedias  under 
consideration  are  really  collections  of  text-books.  The  headnotes  of 
reported  cases  are  a  digest  of  the  law  and  facts  of  those  cases,  and 
digests  of  headnotes  of  various  cases  constitute  collections  and  classi- 
fied arrangements  of  decisions.  On  the  other  hand,  a  text-book  states 
the  principles  of  law  and  refers  generally  in  footnotes  to  cases  support- 
ing or  illustrating  the  propositions  in  the  text.  A  poem  or  a  novel  or  a 
history  or  a  directory  or  a  dictionary  or  a  scientific  treatise  is  intended 
to  please,  interest,  instruct,  or  satisfy  the  reader,  so  to  speak,  in  itself ; 
but  a  digest  considered  by  itself  is  nothing.  Its  purpose  is  as  a  tool 
to  enable  judges  to  write  their  opinions,*  lawyers  to  write  their  briefs, 
and  authors  to  write  their  text-books.  Such  persons  may  cut  out  parts 
of  the  digests  to  assist  them  in  running  down  the  cases  and  copy  lists 
of  cases  from  the  digests,  as  many  of  the  defendant's  writers  have  done. 
Such  a  use  of  the  digests  seems  to  us,  differing  in  this  respect  from  the 
court  below,  to  fall  directly  within  the  purpose  for  which  they  are  sold, 
and  to  be  fair.  On  the  other  hand,  extensive  copying  or  paraphrasing 
of  the  language  of  the  syllabi  would  not,  we  think,  be  a  fair  use. 

The  complainant  knew  at  least  as  early  as  1893  that  its  syllabi  were 
being  paraphrased  or  copied  by  the  defendant's  writers,  or  some  of 
them.  Its  conduct  shows  that  it  must  have  considered  this  to  have 
been  a  fair  use  of  its  publications  because  it  did  not  begin  this  action 
until  the  defendant,  after  16  years  of  labor  and  immense  outlay  of 
money,  had  published  almost  its  entire  work.  The  laches  of  the  com- 
plainant and  the  hardship  upon  the  defendant  are  such  that  we  think 
the  trial  judge,  "according  to  the  course  and  principles  of  courts  of 
equity,"  was  right  in  refusing  an  injunction  and  accounting  of  profits. 
But  we  also  think  that  the  courlf  can  give  damages  in  this  case  by  way 
of  compensation.  Because  Rev!  St.  U.  S.  §  4921  (U.  S.  Comp.  St.  p. 
3395),  entitles  complainants  in  equity  suits  arising  .out  of  patents  "to 
recover  in  addition  to  the  profits  to  be  accounted  for  by  the  defendant 
the  damages  the  complaint  has  sustained"  by  the  infringement,  and 
there  is  no  similar  provision  as  to  equity  suits  arising  out  of  copyrights, 
it  is  sometimes  said  that  damages  cannot  be  awarded  in  the  latter.  We 
think  this  a  misunderstanding  of  the  statute.  It  applies  to  all  patent 
causes  without  distinction  and  permits  damages  to  be  assessed  when 
equitable  relief  is  granted  in  addition  to  profits.  This  should  not  be 
construed  to  impair  the  power  of  courts  of  equity  to  do  justice"  by  al- 
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lowing  the  complainant  compensation  in  damages  where  equitable  re- 
lief, though  it  might  be  given,  is  for  some  satisfactory  reason  withheld. 
In  such  a  case  the  damages  are  not  given  in  addition  to  profits  as  pro- 
vided by  section  4921.  It  does  not  seem  to  us  right  to  turn  the  com- 
plainant over  to  a  court  of  law  after  over  5,000  pages  of  testimony 
have  been  taken  in  this  cause,  showing  that  its  rights  have  been  vio- 
lated to  some  extent,  especially  considering  that  a  jury  trial  would  not 
furnish  an  adequate  remedy  in  the  sense  of  being  adapted  to  determin- 
ing the  amount  of  the  copying  and  paraphrasing.  The  bill  asks  for  an 
injunction  and  for  damages  as  well  as  for  an  accounting.  This  court, 
having  obtained  jurisdiction  of  the  cause  and  having  the  power  to 
grant  an  injunction,  has  the  right  to  do  justice  between  the  parties 
and  to  dispose  of  it  finally,  even  if  this  involves  withholding  injunctive 
relief  and  awarding  damages.  Masson's  Appeal,  70  Pa.  26 ;  Valentine 
v.  Richardt,  126  N.  Y.  272,  27  N.  E.  255;  Waite  v.  O'Neil,  76  Fed, 
408,  ^2  C.  C.  A.  248,  34  L.  R.  A.  550 ;  Andrus  v.  Berkshire  Power  Co., 
147  Fed.  76,  77  C.  C.  A.  248;  New  York  City  v.  Pine,  185  U.  S.  93, 
22  Sup.  Ct.  592,  46  L.  Ed.  820. 

The  decree  of  the  Circuit  Court,  therefore,  will  be  modified  by  the 
direction  to  refer  the  cause  to  a  master  for  the  purpose  of  determining 
what  damages  the  complainant  has  sustained,  or  at  the  option  of  the 
complainant  the  decree  may  be  affirmed,  with  costs  of  this  court,  with- 
out prejudice  to  its  right  to  proceed  at  law. 

J^ACOMBE,  Circuit  Judge.  Although  my  individual  opinion  is  in 
entire  accord  with  the  decision  of  this  court  in  West  Publishing  Com- 
pany V.  Lawyers  Co-operative  Publishing  Company,  79  Fed.  756,  25 
C.  C.  A.  648,  35  L.  R.  A.  400,  I  accede  to  the  proposition  that  the  law 
for  this  circuit  is  settled  in  the  later  decision  of  the  same  court  in  Ed* 
ward  Thompson  Company  v.  American  Law  Book  Company,  122  Fed. 
922,  59  C.  C.  A.  148,  62  L.  R.  A.  607. .  \ 

Therefore  I  concur  in  the  conclusion  of  the  majority. 

On  Petition  for  Rehearing. 

PER  CURIAM.    The  petition  for  rehearing  is  denied. 

The  order  for  the  mandate  shall  provide  that  the  decree  of  the  Cir- 
cuit Court  be  modified,  without  costs  of  this  court  to  either  party,  so 
that  said  decree  shall  not  dismiss  the  bill  of  complaint  upon  the  merits, 
but  shall  deny  the  injunction  and  accounting  of  profits,  and  shall  pro- 
vide that  the  complainant  recover  its  damages  without  costs  of  the 
Circuit  Court  accruing  prior  to  the  entry  of  the  decree ;  the  cause  to 
be  referred  to  a  master  to  take  proofs  and  report  the  same  with  his 
findings  as  to  the  amount  of  the  damages. 

Or  in  case  the  complainant  shall,  by  writing  filed  with  the  clerk  of 
this  court  within  five  days  from  the  date  hereof,  so  elect,  tlie  order 
shall  provide  for  the  affirmance  of  the  decree  of  the  Circuit  Court,  with 
the  costs  of  this  court  to  be  paid  by  the  complainant 
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BROCKENBROUGH  v.  CHAMPION  FIBRE  CX). 

(Circnit  Court  of  Appeals,  Fourth  Circuit    March  9,  1910.) 

No.  943w 

1.  Sales  (§  128*)— Contract— Rescission. 

Defendant  having  contracted  to  purchase  certain  pulp  wood  from  plain- 
tiff, deliverable  from  year  to  year  beginning  July,  1908,  without  objection 
postponed  the  delivery  until  October  1,  1908,  and  on  October  14th  sug- 
gested that  plaintiff  defer  shipments  until  spring  because  of  the  con- 
gested condition  of  its  yards.  Plaintiff  made  no  reply  to  this,  but  im- 
mediately requested  cars  from  a  railroad  company  to  "test  the  matter," 
which  cars  were  refused  because  defendant  had  placed  an  embargo  on 
shipments  of  wood  which  continued  only  from  October  1st  to  28th.  When 
plaintiff  ordered  the  cars,  he  had  mad^  no  preparation  to  cut  or  haul  any 
wood,  nor  did  he  own  any  timber  in  the  territory  to  which  he  was  limited 
by  the  contract,  nor  had  he  made  any  effort  to  buy  any  such  wood  from 
others.  Held,  that  defendant's  embargo  and  suggestion  to  delay  shipments 
did  not  constitute  a  total  repudiation  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |  318;  Dec  Dig.  | 
128.*] 

2.  Appeal  and  Ebbob  (§  171*)— Theobt  op  Cause— Change— -Revebsal. 

Where,  in  a  suit  for  breach  of  a  contract  to  purchase  pulp  wood,  plain- 
tiff based  his  whole  case  as  pleaded  on  defendant's  total  repudiation  and 
termination  of  the  contract,  on  which  theory  he  was  defeated,  he  was  not 
entitled  to  a  reversal  on  the  theory  that  he  was  entitled  to  recover  dam- 
ages for  defendant's  delaying  plalntifiTs  execution  of  the  contract  so  tar  as 
first  year's  deliveries  were  concerned. 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f{  1063- 
.  1061;  Dec.  Dig.  §  171.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North. Carolina,  at  Asheville. 

Action  by  Edward  H.  Brockenbrough  against  the  Champion  Fibre 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

This  was  an  action  at  law  Instituted  in  the  superior  court  of  McDowell 
county,  N.  C,  by  Edward  H.  Brockenbrough,  a  citizen  of  Virginia,  against  the 
Champion  Fibre  Company,  an  Ohio  corporation,  operating  a  wood  fiber,  pulp, 
and  extract  plant  at  Canton,  N.  Cw 

The  complaint  sets  forth  the  execution  of  a  contract  whereby  the  plaintiff 
was  to  deliver  from  a  certain  defined  territory  In  that  state  to  defendant  com- 
pany at  Canton,  during  a  term  of  five  years,  not  less  than  3,000  nor  more  than 
8,000  cords  each  year  of  chestnut  and  other  woods  In  accord  with  specifica- 
tions set  forth,  for  which  he  was  to  receive  $4.50  per  cord  If  minimum  amount 
was  furnished  the  first  year,  and  25  cents  additional  per  cord  each  succeeding 
yeaf  upon  the  same  conditions  as  well  as  fixed  bonuses  each  year  after  the 
first  This  contract,  dated  February  15,  1908,  provided  that  shipments  under 
it  should  commence  July  Ist  following,  and  should  be  subject  to  "delays  be- 
yond control  of  the  parties,  as  to  forwarding  and  receipt*'  The  comi^aint 
alleges.  In  effect  that,  at  the  request  of  defendant,  the  date  of  commencement 
of  shipments  was  postponed  until  October  1,  1908,  at  which  time  plaintiff  was 
in  all  respects  ready,  able,  willing,  and  anxious  to  commence  shipmentB  and 
comply  with  said  contract  to  the  maximum  limit  but  that  the  Southern  Rail- 
way afforded  the  only  means  of  transportation,  and,  when  he  applied  to  this 
company  for  cars,  he  was  informed  that  the  defendant  had  on  October  1, 1908* 
placed  an  embargo  on  all  chestnut  wood  consigned  to  it  at  Canton,  in  conse- 
quence of  which  the  railway  company  would  receive  no  chestnut  wood  fw 

•For  oUier  cases  see  same  topic  &  §  number  in  Dec.  ft  Am.  Digs,  1907  to  data,  ft  Rep'r  IndezM 
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ehipment  to  defendant  until  tills  embargo  was  lifted.  It  Is  alleged,  further, 
tbat  chestnnt  wood  was  the  only  wood  which  was  contemplated  to  be  fur- 
nished by  the  contract  unless 'small  quantities  of  the  other  varieties  had  been 
found  in  the  course  of  cutting  the  chestnut ;  that,  in  consequence  of  this  enl- 
bargo,  it  became  impossible  for  plaintiff  to  perform  the  contract  It  is  also 
alleged  that,  after  the  execution  of  the  contract  and  at  the  time  of  the  laying 
of  the  embargo,  a  great  slump  in  the  value  of  the  wood  had  occurred,  and  that 
If  plaintiff  had  been  permitted  to  perform  the  contract,  which  he  alleges  he 
was  financially  and  otherwise  fully  prepared  to  do,  he  would  hAve  derived  a 
profit  of  some  $01,000,  which  sum  he  claims  he  is  entitled  to  recover  by  rea- 
son of  defendant's  repudiation  of  the  contract 

The  cause  was  properly  removed  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  North  Carolina,  where  answer  was  made  by  de- 
fendant in  effect  denying  the  repudiation  of  the  contract,  charging  the  embargo 
to  have  been  only  temporary,  setting  forth  the  reasons  therefor,  and  alleging 
that  it  was  lifted  28  days  after  it  was  laid.  A  trial  was  had.  Four  issues  were 
agreed  to  be  submitted:  First,  whether  the  contract  had  been  executed ;  second, 
whether  defendant  committed  a  breach  of  it ;  third,  whether  at  the  time  of  its 
breach  the  plaintiff  was  able,  ready,  and  willing  to  perform  it;  and,  fourth, 
what  damage  plaintiff  would  be  entitled  to  recover.  After  all  the  evidence  was 
presented,  the  court  below,  on  motion  of  defendant  directed  a  nonsuit  to  be 
entered.  To  this  action  of  the  court  this  writ  of  error  has  been  sued  out  by 
plaintiff. 

F.  S.  Kirkpatrick  and  James  H.  Merrinion  (Kirkpatrick  &  Howard 
and  Pless  &  Winborne,  on  the  brief),  for  plaintiff  in  error, 

Louis  M.  Bourne  (Davidson,  Bourne  &  Parker  and  Allen  T.  Mor- 
rison, on  the  brief),  for  defendant  in  error. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  DAYTON, 
District  Judge. 

DAYTON,  District  Judge  (after  stating  the  facts  as  above).  In 
our  judgment  the  controversy  in  this  case,  under  the  pleadings,  nar- 
rows itself  to  a  single  question  of  law  and  fact.  It  is  undisputed  that 
the  plaintiff  in  error  had  a  five-year  contract  to  deliver  to  defendant 
in  error  cordwood  within  fixed  minimum  and  maximum  limits  each 
year  for  prices  increasing  in  amount  from  year  to  year ;  that  he  was 
to  commence  delivery  July,  1908,  but,  at  the  request  of  the  defend- 
ant company,  without  objection  postponed  the  beginning  of  delivery 
until  October  1,  1908 ;  that  about  October  14th  he  went  from  his  con- 
tract work  in  Virginia  to  the  defendant's  place  of  business  at  Can- 
ton, N.  C,  to  see  Oma  Carr,  the  manager  of  the  defendant's  wood 
and  extract  departments,  in  regard  to  this  contract  and  the  delivery 
of  this  wood;  that  he  found  that,  by  reason  of  the  overstocking  and 
congestion  of  the  company's  woodyards,  it  had  sought  and  obtained 
from  the  railroad  company  the  promulgation  of  a  temporary  em- 
bargo upon  delivery  to  it  of  chestnut  wood;  that,  not  finding  Carr, 
on  the  next  day  he  sent  Garst  back  with  a  letter  to  him  in  which  he 
stated : 

"Fm  again  ready  to  commence  shipments  &  urge  you  not  to  delay  the  per- 
formance of  this  contract  longer,  having  already  lost  nearly  4  months  of  best 
weather.    Kindly  answer  this  by  Mr.  Jack  Garst  as  I  wilJ  be  here  this  P.  M.** 

Garst  saw  Carr,  who  explained  the  condition  of  the  company's  yards 
to  which  had  been  shipped  1,200  cars  of  wood  in  September  and  1,100 
in  October,  and  the  reason  for  the  embargo,  and  sent  back  to  plain- 
tiff a  reply  to  his  letter,  as  follows : 
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"Suggest  that  in  view  of  short  time  until  roads  get  'bad,  and  oar  dlfflcnltles 
here  in  being  able  to  handle  Incoming  shipments  regularly,  you  wait  until 
spring  before  opening  your  territory.  As  an  alternative,  suggest  that  you 
look  over  S.  &  W.  territory  for  hemlock  to  work  this  winter.  Can  fix  this  so 
that  you  can  get  $6.00  on  cars  at  Marion." 

Plaintiff  made  no  reply  to  this,  but  went  immediately  to  two  sta- 
tions of  the  railroad  company  and  asked  for  cars  to  be  placed  for 
the  purpose  of  shipping  chestnut  wood  to  defendant  at  Canton.  At 
one  of  these  places  he  was  informed  by  the  railroad  agent  that  his 
request  could  not  be  granted  because  "of  the  embargo.  At  the  other 
the  agent,  not  having  received  notice  of  the  embargo,  informed  him 
that  the  car  would  be  placed  for  him  when  he  had  wood  there  with 
which  to  load  it.  Plaintiff  then  informed  this  agent  of  the  embargo, 
and  indicated  his  purpose  was  to  "test  the  matter."  He  in  fact  had 
made  no  preparation  to  cut  and  haul  any  wood,  owned  no  timber  in 
the  territory  to  which  his  contract  fimited  him  from  which  to  cut  and 
haul  it,  and  had  made  no  effort  to  buy  any  such  wood  from  others. 
The  embargo  declared  October  1st  was  lifted  on  October  28th  follow- 
ing. Plaintiff  on  October  26th,  12  days  after  his  arrival  from  Vir- 
ginia at  Canton,  instituted  this  suit  for  the  purpose  of  recovering  $61,- 
000  damages  for  the  alleged  breach  on  the  part  of  defendant  of  the 
contract.  The  sole  question  is  whether  the  action  of  the  defendant 
under  the  circumstances  constituted  in  law  a  repudiation  of  the  con- 
tract in  its  entirety.  We  think  not.  In  support  of  this  conclusion  we 
cite  Sitterding  v.  Grizzard,  114  N.  C.  108,  19  S.  E.  92;  May  v.  Getty, 
140  N.  C.  310,  53  S.  E.  75;  Redding  v.  Vogt,  140  N.  C.  562,  568,  53 
S.  E.  337 ;  Dingley  v.  Oler,  117  U.  S.  490,  6  Sup.  Ct.  850,  29  L.  Ed. 
984;  Smoot's  Case,  15  Wall.  36,  21  L.  Ed.  107;  Roehm  v.  Horst,  178 
U.  S.  1,  20  Sup.  Ct.  780,  44  L.  Ed.  953. 

But  it  is  insisted  that,  if  the  contract  was  not  wholly  repudiated, 
the  plaintiff  was  entitled  to  recover  damages  because  of  defendant's 
action  in  delaying  its  execution,  in  the  deliveries  for  the  first  year, 
and  this  under  the  liberality  allowed  in  North  Carolina  practice  and 
pleading.  We  do  not  think  so.  The  whole  theory  of  plaintiff's  case 
as  set  forth  in  his  complaint  was  that  the  contract  had  been  by  the 
company  wholly  repudiated,  and  that  it  was  thereby  wholly  termi- 
nated. The  whole  case  was  tried  upon  this  theory.  The  issues  to  be 
submitted  to  the  jury  were  agreed  and  settled,  and  no  such  issue  as 
to  whether  plaintiff  was  entitled  to  damage  by  reason  of  delay  in  ex- 
ecution of  the  contract  was  asked  to  be  submitted.  Had  plaintiff  de- 
sired to  raise  an  issue  of  this  kind,  the  way  was  open  for  him  to  have 
done  so  by  amending  his  complaint  before  or  at  any  time  before  the 
issues  were  submitted  to  the  jury.  This  he  did  not  ask  to  do,  but 
tried  his  case  upon  the  sole  theory  that  defendant's  acts  had  wholly 
terminated  the  contract.  Under  such  circumstances,  he  cannot  come 
here  and  ask  for  a  reversal  because  he  was  not  allowed  to  recover  in 
the  court  below  something  that  he  did  not  there  seek  to  recover.  It 
is  true  that  the  North  Carolina  practice  is  liberal,  but  we  have  no 
question  but  what  it  is  in  strict  accord  with  this  ruling;  for  in  Moss 
V.  Railroad  Co.,  122  N.  C.  889,  29  S.  E.  410,  it  is  held: 
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••A  complaint  proceeding  upon  one  theory  will  not  authorize  a  recoTery  npon 
another  and  entirely  different  theory/' 

And  It  is  further  held  in  this  case  to  be  "a  settled  maxim  of  law 
that  proof  without  allegation  is  as  unavailable  as  allegation  without 
proof."  To  the  same  effect  is  McCoy  v.  Railroad,  142  N.  C.  383,  66 
S.  E.  270,  and  Conley  v.  Railroad,  109  N.  C.  692,  14  S.  E.  303. 

In  Sloan  v.  Hart,  160  N.  C.  269,  63  S.  E.  1037,  21  L.  R.  A.  (N.  S.) 
239,  it  is  said: 

"Such  spedflc  damages  as  may  have  reasonably  been  within  the  contempla* 
tlon  of  the  parties  are  allowed  in  this  class  of  cases,  but  they  must  be  both 
pleaded  and  proven  before  the  court  can  submit  them  to  the  consideration  of 
tho  jury." 

If  plaintiff  had  a  just  cause  of  action  based  upon  the  theory  of  a 
partial  breach  of  the  contract  and  not  an  entire  repudiation  of  it, 
about  which  we  express  no  opinion,  it  is  to  be  borne  in  mind  that  the 
action  of  the  court  below  in  directing  a  nonsuit  does  not  estop  him. 
under  certain  well-defined  rules  and  limitations  from  asserting  said 
right. 

We  therefore  find  no  efror  in  the  judgment  of  the  court  below, 
and  it  will  be  affirmed 


TISCOUNT  DE  VALLE  DA  COSTA  v.  SOUTHERN  PAC.  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    March  4,  1910.) 

No.  840. 

Limitation  op  Actions  (§  127*) — Action  itob  Wbonqfui.  Death— Limita* 
HON— Amendment  op  Declajbation. 

The  plaintiff  in  the  Circuit  Court  brought  suit  against  the  defendant  in 
the  Circuit  Court  for  the  death  of  his  intestate,  which  occurred  during 
the  voyage  from  New  York  to  Galveston  aboard  a  steamship  operated  by 
the  defendant,  which  is  a  corporation  created  and  existing  under  the  stat- 
utes of  Kentucky.  In  accordance  with  The  Hamilton,  207  U.  S.  398»  28 
Sup.  Ct.  133,  52  L.  Ed.  264,  the  action  for  the  death  necessarily  rested  on 
the  Kentucky  statutes.  The  declaration  as  originally  drawn  was  inform- 
al. A  new  declaration  was  substituted  by  amendment;  but,  as  the  orig- 
inal declaration  contained  every  substantial  fact  necessary  to  create  a 
case  under  the  statutes  referred  to,  although  in  an  inartificial  way,  held^ 
that  Union  Pacific  Railway  Company  v.  Wyler,  158  U.  S.  285,  15  Sup.  Ct 
877,  39  L.  E}d.  983,  and  Boston  &  Maine  Railroad  v.  Hurd,  108  Fed.  nO, 
47  C.  C.  A.  615,  56  L.  R.  A.  193,  so  far  as  they  related  to  the  substitution 
of  a  statutory  cause  of  action  for  a  common-law  cause  of  action,  had  no 
application  to  this  case,  and  that  the  amendment  here  related  back  to  tht 
time  of  bringing  suit 

TEd.  Note. — ^For  other  cases^  see  Limitation  of  Actions,  Cent  Dig.  S| 
543-547 ;  Dec.  Dig.  {  127.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Action  by  Viscount  De  Valle  Da  Costa,  administrator,  against  the 
Southern  Pacific  Company.  Judgment  for  defendant  (160  Fed.  216), 
and  plaintiff  brings  error.    Reversed. 

See,  also,  167  Fed.  654. 
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Wendell  P.  Murray  (Charles  F.  Smith,  on  the  brief),  for  plaintiff 
in  error. 

William  D.  Turner  (Reginald  Foster  and  George  Hoague,  on  the 
brief),  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Jud^e.  The  plaintiff  in  error  was  the  plaintiff 
in  the  Circuit  Court,  and  it  is  convenient  to  speak  of  both  parties  as 
there  arranged.  This  is  an  action  of  tort  for  an  injury  to  the  intes- 
tate, who  was  an  employe  of  the  defendant,  and  who  was  injured 
aboard  a  steamship  operated  by  it  on  a  voyage  from  New  York  to 
Galveston,  followed  by  continued  suffering  and  death  six  days  later, 
of  which  the  injury  was  the  cause.  The  defendant  was  a  corporation 
created  and  existing  under  the  laws  of  the  state  of  Kentucky,  so  that 
the  law  by  which  the  case  is  governed  is  the  law  of  Kentucky^  in  ac- 
cordance with  the  decision  in  The  Hamilton,  207  U.  S.  398,  28  Sup. 
Ct.  133,  52  L.  Ed.  264.  The  suit  was  commenced  in  the  superior  court 
of  the  state  of  Massachusetts  by  a  writ  which  issued  on  the  21st  day 
of  November,  1906,  subsequently  removed  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts.  The  Hamilton  was 
decided  after  this  suit  was  brought,  namely,  on  December  23,  1907. 
There  had,  of  course,  been  previous  decisions  looking  in  the  same  di- 
rection, but  The  Hamilton  was  the  first  that  authoritatively  determined, 
so  far  as  the  purposes  of  this  suit  are  concerned,  that  the  international 
rule  with  reference  to  the  domicile  of  a  vessel  while  on  the  high  seas 
applies  as  between  the  various  states  of  the  Union.  There  were  nu- 
merous subordinate  rulings  in  the  Circuit  Court  growing  out  of  the 
changing  aspects  of  the  case,  which  will  in  part  appear  from  what  we 
may  further  say,  as  to  which  rulings  we  find  no  error. 

The  case  before  us  turns  on  the  application  of  the  rule  with  regard 
to  the  provision  for  limitation  found  in  a  statute  conferring  a  right 
of  action,  in  connection  with  an  amendment,  as  applied  in  Union 
Pacific  Railway  Company  v.  Wyler,  158  U.  S.  285,  15  Sup.  Ct.  877, 
39  L.  Ed.  983,  followed  by  us  in  April,  1901,  in  Boston  &  M.  R.  R.  v. 
Hurd,  108  Fed.  116,  47  C.  C.  A.  615,  56  L.  R.  A.  193.  The  litigation 
in  Union  Pacific  Railway  Company  v.  Wyler  arose  in  Missouri.  The 
declaration  there  as  originally  drawn  was  strictly  at  common  law.  It 
was  amended  by  substituting  a  cause  of  action  arising  under  the  stat- 
utes of  Kansas.  The  consequent  decision  was  that  the  introduction 
of  such  an  amendment  was  the  substitution  of  a  new  cause  of  action 
to  such  an  extent,  and  of  such  a  character,  that  the  period  of  limitation 
was  counted  from  the  day  of  the  amendment  rather  than  from  the  day 
of  commencing  the  suit.  The  case  at  bar,  according  to  one  proposi- 
tion of  the  defendant,  was  at  most  a  substitution  of  a  cause  of  action 
arising  under  the  statutes  of  Kentucky  for  a  cause  of  action  arising 
under  the  statutes  of  Massachusetts,  or  some  other  state  than  Ken- 
tucky; so  that  the  plaintiff's  case  is  not  literally  governed  by  Union 
Pacific  Railway  Company  v.  Wyler,  where  the  substitution  was  that  of 
a  statutory  cause  of  action  for  one  arising  at  common  law.  Again, 
the  plaintiff  claims  that  the  litigation  in  Union  Pacific  Railway  Com- 
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pany  v.  Wyler  arose  in  Missouri,  while  in  the  present  case  the  litiga- 
ton  was  initiated  in  Massachusetts,  and  that,  although  in  the  jurisdic- 
tion of  the  state  of  Missouri  the  amendment  would  be  held  to  be  one 
of  an  entirely  new  cause  of  action,  it  is  otherwise  in  Massachusetts. 
If  this  proposition  were  correct,  it  might  well  be  that  the  federal 
courts  would  be  governed  by  the  local  practice,  and  that  the  question 
made  here  would  not  arise.  In  Boston  &  M.  R.  R.  v.  Hurd  the  litiga- 
tion originated  in  the  state  of  New  Hampshire,  and  neither  of  these 
propositions  was  brought  to  our  attention.  We  are  able,  however,  to 
dispose  of  this  appeal  without  reaching  any  definite  conclusions  on 
these  particular  pomts. 

The  substituted  declaration  contained  three  counts,  one  of  which 
was  admittedly  and  specifically  based  on  the  statutory  laws  of  Ken- 
tucky. This  was  succeeded  by  a  verdict  in  favor  of  the  plaintiff. 
This  also  was  succeeded  by  the  fact  that  the  defendant  brought  to  the 
attention  of  the  court  the  proposition  that  the  statutory  laws  of  Ken- 
tucky contained  a  conditional  limitation  of  the  same  character  as  that 
noticed  in  Union  Pacific  Railway  Company  v.  Wyler  and  Boston  & 
M.  R.  R.  V.  Hurd,  by  virtue  of  which  the  right  of  action  had  already 
been  lost  at  the  time  the  amendment  was  allowed.  The  verdict  was 
to  a  certain  extent  special,  so  that,  on  this  being  brought  to  the  at- 
tention of  the  court,  the  court  directed  on  the  record  as  it  stood  a  judg- 
ment for  the  defendant,  applying  to  the  case  the  rule  of  Union  Pacific 
Railway  Company  v.  Wyler,  already  cited.  It  is  this  latter  ruling  on 
which  this  appeal  turns. 

Yet  the  third  count  of  the  declaration  as  originally  drawn  stated 
every  substantial  fact  necessary  to  create  a  case  under  the  statutes  of 
Kentucky.  It  described  the  intestate  as  a  coal  passer  engaged  in  the 
defendant's  employment  aboard  the  steamship  El  Valle.  It  alleged 
that  the  defendant  was  a  corporation  existing  under  the  laws  of  Ken- 
tucky ;  that  it  owned  and  employed  the  steamer  named ;  that  at  the 
time  of  the  alleged  injury  the  steamer  was  on  a  voyage  from  New 
York  to  Galveston,  and,  therefore,  on  the  high  seas,  as  known  to  the 
court  to  be  a  geographical  fact ;  that  the  intestate  was  scalded  through 
the  neglect  of  the  defendant  to  provide  him  with  a  safe  and  suitable 
place  in  which  to  sleep,  which  amounted  to  a  defect  in  the  ways, 
works,  and  machinery  connected  with  the  business  of  the  defendant, 
which  had  not  been  remedied  in  consequence  of  the  defendant's  neg- 
ligence ;  that  the  machinery  was  defective  in  its  piping  and  valves,  per- 
mitting the  improper  and  dangerous  escape  of  live  steam,  all  of  which 
was  through  the  fault  of  the  defendant;  that  through  the  force  of  the 
live  steam  a  pipe  and  valve  burst,  scalding  the  intestate,  by  reason  of 
the  defect  and  negligence  described;  that  the  intestate  survived  in 
intense  pain  and  agony,  and  died  from  the  scalding  at  the  end  of  six 
days ;  that  all  the  foregoing  was  in  consequence  of  the  negligence  of 
the  defendant,  as  already  stated ;  and  that  the  intestate  left  a  widow 
surviving  him.  This  was  sufficient  to  create  a  cause  of  action  under 
the  statutes  of  Kentucky.  The  substituted  count  under  those  stat- 
utes on  which  the  verdict  was  rendered  repeated  that  the  corporation 
was  organized  under  the  laws  of  Kentucky,  and  that  the  steamer  was 
controlled  and  managed  by  the  defendant,  who  employed  the  plaintiff. 
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and  formally  alleged  that  the  voyage  was  on  the  high  seas.  It  also 
expressly  stated  that  while  on  the  voyage  the  vessel  was  subject  to  the 
laws -of  Kentucky,  which  was  enlarged  upon.  It  also  proceeded  that, 
"by  reason  of  the  premises,"  the  defendant  became  liable  to  the  plain- 
tiff's administrator  by  virtue  of  the  provisions  of  the  statutes  of  that 
state ;  and  it  gave  extracts  from  them.  All  this  new  matter  was  in- 
ferable in  a  general  way  from  what  was  originally  pleaded;  and 
therefore,  so  far  as  necessary  at  all,  it  could  have  been  brought  in  by 
amendment  of  the  original  count  without  at  all  changing  its  essential 
nature. 

It  is  to  be  borne  in  mind  in  this  connection  that  The  Hamilton  did 
not  declare  a  new  rule  of  law,  but  simply  stated  one  in  effect  when  this 
suit  was  brought ;  so  that  the  legal  rights  of  the  parties  depend  upon 
the  rule  as  it  then  existed,  and  not  on  any  subsequent  declaration  in 
regard  to  it.  As  the  suit  was  brought  after  the  decease  of  the  injured 
coal  passer,  there  was  not  only  no  action  at  common  law  for  the  dam- 
ages arising  from  the  death,  but  also  at  common  law  there  was  no  sur- 
vival of  any  cause  of  action  whatever,  because,  although  the  injured 
employe  survived  a  few  days,  the  cause  of  action  was  merely  a  per- 
sonal tort,  which  never  survived  at  common  law,  or  under  any  Eng- 
lish statute  which  has  been  accepted  as  a  part  of  our  common  law. 
Consequently  there  is  no  possibility  that  the  original  third  count  could 
have  been  construed  as  setting  up  a  cause  of  action  except  statutory. 
It  must  be  held  that  it  alleged  a  statutory  cause  of  action ;  and,  in  view 
of  the  decision  in  The  Hamilton,  and  of  the  allegations  to  which  we 
refer  affecting  the  domicile  of  the  corporation  and  of  the  steamship 
on  which  the  injury  occurred,  and  charging  the  survivorship  of  the 
widow,  it  must  be  held  that  the  cause  of  action  thus  originally  declared 
necessarily  arose  under  the  statutes  of  Kentucky. 

The  only  irregularity  which  can  be  charged  against  the  original  third 
count  is  that  it  has  been  settled  since  Walker  v.  Maxwell,  1  Mass.  104, 
that  according  to  the  practice  in  Massachusetts,  wherever  the  law  of 
another  state  is  relied  on,  it  must  be  stated.  It  is  also  true  there  was 
no  allegation  that  the  tort  was  contra  f ormam  statuti ;  but  in  Massa- 
chusetts it  never  has  been  held  that  this  formal  alle^tion  is  usually 
necessary  in  remedial  actions,  though,  of  course,  it  might  be  conven- 
ient under  some  circumstances  to  inform  the  court  whether  the  plain- 
tiff was  proceeding  at  common  law  or  under  some  statute.  At  the 
most,  we  repeat  that  all  these  omissions  were  matters  which  can  al- 
ways be  cured  by  amendment.  In  the  eye  of  the  law  the  cause  of  ac- 
tion must  have  been  understood  by  the  defendant  as  it  appeared  orig- 
inally ;  so  that  it  appeared  always  and  identically  the  same  from  the 
beginning  to  the  end,  namely,  one  arising  under  the  statutes  of  Ken- 
tucky. What  may  have  been  in  the  mind  of  the  plaintiff  or  his  coun- 
sel at  the  time  the  suit  was  brought  is  of  no  consequence  in  law,  be- 
cause the  law  limits  a  plaintiff  to  what  appears  of  record  in  his  dec- 
laration, and  in  like  manner  it  gives  him  the  benefit  of  whatever  this 
may  contain  which  may  work  for  his  advantage.  Consequently,  inas- 
much as  on  this  verdict  for  the  plaintiff  the  court  entered  judgment  for 
the  defendant  on  the  strength  of  the  cases  which  we  have  cited,  namely, 
Union  Pacific  Railway  Company  v.  Wyler,  158  U.  S.  285,  15  Sup.  Ct. 
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877,  39  L.  Ed.  983,'and  Boston  &  M.  R.  R.  v.  Hurd,  108  Fed.  116,  47 
C.  C.  A.  615,  56  L.  R.  A.  193,  the  judgment  must  be  reversed,  leaving 
the  verdict  to  stand ;  but  this  does  not  dispose  finally  of  the  case. 

Prior  to  the  judgment  for  the  defendant,  the  defendant  had  filed 
one  or  more  draft  bills  of  exceptions.  It  also  seasonably  filed  a  mo- 
tion for  new  trial.  A  waiver  of  the  latter  was  made  by  the  defendant, 
stating  that  this  was  in  view  of  the  ruling  of  the  court  on  the  defend- 
ant's motion  for  judgment  in  its  favor.  Under  the  circumstances,  jus- 
tice requires  that  this  waiver  should  be  discharged,  and  that  the  bills 
of  exceptions  should  receive  the  consideration  of  the  Circuit  Court, 
ajid  its  action  thereon,  without  being  prejudiced  by  the  subsequent 
occurrences.  In  other  words,  while  the  judgment  for  the  defendant  is 
set  aside,  the  case  should  be  restored  in  other  respects,  so  that  the  de- 
fendant shall  have  the  benefit  of  all  draft  bills  of  exceptions  and  of  its 
motion  for  a  new  trial. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  with  full  leave  to  proceed  in  any  manner  not  in- 
consistent with  our  opinion  passed  down  this  fourth  day  of  March, 
1910;  and  the  plaintiff  in  error  recovers  his  costs  of  appeal. 


NORTHERN  PAC.  RT.  CO.  V.  LUNDBERG. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  14,  1910.) 

No.  1,766. 

1.  Master  and  Servant  (§  271*) — ^Action  for  Injury  to  Servant— Incompe- 

tency OF  Feixow  Servant— Evidence  of  Master's  Knowledge. 

In  an  action  by  a  bral^eman  against  a  railroad  company  to  recover  for 
an  injury  received  while  coupling  an  engine  to  a  car  standing  on  a  spur 
track,  alleged  to  have  been  caused  by  the  negligence  of  the  engineer  who 
It  was  alleged  was  incompetent  and  reckless  to  defendant's  knowledpje, 
defendant's  records  showing  that  the  engineer  had  been  several  times 
suspended  and  reprimanded  for  acts  of  carelessness  or  incompetence  were 
competent  evidence  in  behalf  of  plaintiif  on  such  issue. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  930; 
Dec.  Dig.  271.*] 

2.  Master  and  Servant  (§J  288,  289*) — Action  for  Injury  to  Servant— Ques- 

tions FOR  Jury. 

The  question  of  the  contributory  negligence  of  a  brakeman  who  was 
injured  while  coupling  a  moving  engine  to  a  car  on  a  spur  track,  and  also 
the  question  whether  his  injury  resulted  from  a  risk  of  his  employment, 
held  properly  submitted  to  the  Jury  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §| 
10G8-1132;  Dec.  Dig.  §§  288,  289.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Washington. 

Action  by  John  P.  Lundberg  against  the  Northern  Pacific  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

George  T.  Reid  and  J.  W.  Quick,  for  plaintiff  in  error. 
Frank  E.  Vaughan,  for  defendant  in  error. 

•For  other  caset  see  same  topic  A  fi  NrruBXR  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

HUNT,  District  Judge.  This  action  was  brought  by  John  P.  Lund- 
berg,  who  is  the  defendant  in  error  here,  but  whom  we  will  call  plain- 
tiff, against  the  Northern  Pacific  Railway  Company,  to  be  herein  call- 
ed defendant,  for  damages  arising  from  an  injury  to  his  left  foot, 
necessitating  its  amputation,  sustained  by  him  while  in  the  employ  of 
the  defendant  company  as  a  brakeman,  while  making  a  head-end  coup- 
ling of  an  engine  with  a  freight  car  located  on  a  spur  track,  known  as 
"Bouten-Perkins  Spur,"  on  the  line  of  the  defendant  railway  company 
between  Kalama  and  Yacolt,  in  the  state  of  Washington.  The  plain- 
tiff's cause  of  action  is  based  upon  the  alleged  negligence  of  the  de- 
fendant company  in  failing  to  provide  an  engine  and  cars  equipped 
with  safe  and  proper  coupling  appliances  and  apparatus  and  in  per- 
mitting the  engine  to  be  operated  by  a  negligent,  reckless,  and  incompe- 
tent engineer,  of  whose  incompetence  the  defendant  company  had  no- 
tice and  knowledge.  The  defendant  denies  negligence  on  its  part,  al- 
leges that  the  plaintiff  was  guilty  of  contributory  negligence,  and  that 
the  facts,  circumstances,  and  conditions  which  occasioned  the  accident 
were  incident  to  and  necessarily  connected  with  his  work  as  a  brake- 
man,  the  risk  of  injury  from  which  the  plaintiff  assumed  when  he  en- 
tered upon  and  remained  in  the  defendant's  employment. 

Just  prior  to  the  accident  the  plaintiff  had  uncoupled  the  engine  from 
the  train,  and  had  unlocked  and  thrown  the  switch  for  the  purpose  of 
removing  two  cars  loaded  with  ties,  standing  on  the  spur,  to  make 
room  for  four  gondolas,  or  coal  cars,  which  were  to  be  cut  out  of  the 
train  and  left  on  the  spur.  As  the  engine  passed  the  plaintiff  proceed- 
ing on  the  spur  towards  the  cars,  the  plaintiff  stepped  on  the  pilot  of 
the  engine,  and  attempted  with  his  hands  to  move  the  drawhead  into 
position  at  the  front  of  the  engine,  so  as  to  make  the  coupling  when  the 
engine  should  come  in  contact  with  the  drawhead  of  the  car.  The 
drawhead  of  the  engine  weighed  from  100  to  125  pounds,  worked  very 
hard,  and  plaintiff  was  unable  to  adjust  it  with  his  hands  because  of 
the  difficulty  of  moving  it.  The  drawhead  had  a  lateral  play  of  about 
six  inches,  three  inches  each  way  from  the  center,  in  order  that  it  might 
be  used  on  a  curve,  and  it  appears  that  the  spur  track  on  which  the 
cars  were  standing  was  slightly  curved.  The  plaintiff  testified  that 
the  engine  was  going  at  too  high  a  rate  of  speed,  and  that  as  he  ap- 
proached the  car,  finding  that  the  engine  was  going  too  fast,  he  put 
out  his  hand  and  signaled  the  engineer  to  slow  down,  to  which  the 
engineer  gave  no  heed.  The  plaintiff  was  standing  on  the  right  side 
of  the  engine,  with  his  back  to  the  engineer,  on  -a  cleat  about  two  feet 
long  and  four  inches  wide,  bolted  onto  the  bottom  at  the  back  or  rear 
of  the  pilot,  and  was  holding  onto  a  rod  with  his  left  hand.  When 
within  15  or  20  feet  of  the  cars  on  the  spur,  being  unable  to  move  the 
drawhead  with  his  hands  and  push  it  into  position,  the  plaintiff  placed 
his  left  foot  back  of  the  jaw  or  head  of  the  drawhead  to  shove  it  over 
with  his  foot  in  case  it  was  necessary  to  do  so  in  order  to  make  the 
coupling.    His  object  was  to  have  the  drawhead  in  place  when  he  got 


Digitized  by  VjOOQ IC     ' 


NOKTHERN  PAO.  RT.  CO.  V.  LUNDBERG.  840 

within  two  feet  of  the  car,  but,  the  engineer  failing  to  slow  down  when 
the  slow  signal  was  given^  it  came  in  contact  with  the  car  sooner  than 
the  plaintiff  had  anticipated,  and  the  force  of  the  contact  kicked  up  the 
drawhead  on  the  engine,  causing  plaintiff's  foot  to  bounce  up  and 
off  the  drawhead,  and  the  cars  to  roll  a  distance  of  from  two  to  five 
feet — a  coupling  not  having  been  effected — and  his  foot  came  down 
between  the  drawheads  just  as  the  engine  and  the  car  came  together 
again,  crushing  it  between  the  two  drawheads. 

Upon  the  trial  of  the  case  the  plaintiff  sought  to  prove  that  the  en- 
gineer in  charge  of  the  locomotive  on  which  he  was  injured  was  negli- 
gent, unskillful,  reckless,  and  incompetent,  and  that  the  defendant  com- 
pany had. been  negligent  in  retaining  the  engineer  after  it  had  notice 
and  knowledge  of  his  want  of  skill  and  competency.  For  this  purpbse 
the  plaintiff  offered,  and,  over  the  objection  of  the  defendant,  was  per- 
mitted to  read,  in  evidence  a  record  kept  by  the  defendant  company  of 
complaints  and  charges  which  had  been  preferred  against  the  engineer 
in  question  for  various  delinquencies  in  the  discharge  of  his  duty.  The 
record,  so  offered  and  admitted,  disclosed  that  Heasley,  the  engineer, 
entered  the  employ  of  the  defendant  company  on  November  3,  1899 ; 
that  in  December,  1899,  he  was  given  a  30  days  record  suspension  for 
carelessness  in  starting  a  train,  and  again  during  the  same  month  a 
10  days  record  suspension  for  attempting  to  take  water  at  a  tank  with- 
out cutting  his  engine  from  the  train.  In  October,  1900,  he  was  given 
a  60  days  record  suspension  for  making  an  agreement  with  the  crew  of 
an  opposing  train  that  he  met  on  the  main  line  not  to  make  any  official 
report  of  it,  a  30  days  record  suspension  in  January,  1901,  for  poor 
judgment  in  making  a  stop  at  a  water  tank,  and  in  August,  1902,  a 
reprimand  for  derailing  a  car.  In  December,  1902,  he  was  given  a 
five  days  record  suspension  for  running  his  engine  off  an  open  switch, 
and  in  August,  1902,  he  was  reprimanded  for  allowing  unauthorized 
persons  to  ride  in  his  engine.  In  April,  1904,  he  was  given  a  60  days 
record  suspension  for  damage  to  a  car  on  the  Kalama  Transfer  Boat, 
and^  in  March,  1908,  a  30  days  suspension  for  the  derailment  of  an 
engine  at  Richfield.  In  addition  to  the  record  just  referred  to,  there 
was  introduced  a  letter  from  the  defendant  company  to  Engineer  Heas- 
ley, dated  September  1,  1902,  reading  as  follows : 

"On  August  23d  a  car  was  derailed  on  the  transfer  boat  while  train  was 
pulled  on.  The  car  was  pulled  the  full  length  of  the  boat  with  truck  off  the 
track,  although  stop  signals  were  given  you  as  soon  as  the  car  went  off.  You 
were  given  signals  by  the  use  of  whistle  on  road  engine  which  was  also  on  the 
boat.  Apparently  no  attention  was  paid  to  these  signals:  Derailment  caused 
bad  delay  to  several  trains.  Investigation  shows  clearly  that  you  were  not 
keeping  proper  lookout  for  signals  or  using  caution  such  as  you  should  have 
done  in  doing  work  at  a  place  requiring  extra  precaution.  It  is  expected  that 
you  will  be  more  careful  in  the  future." 

And  again,  another  letter,  dated  April  18, 1904,  to  the  same  engineer, 
which  read : 

*'On  Sunday,  April  10th,  while  placing  first  section  of  train  1  on  transfer 
steamer  at  Kalama,  the  forward  truck  of  sleeper  Helena  was  pushed  off  the 
stock  Wock  at  the  end  of  the  boat,  breaking  same  and  air  connections  and 
knocking  the  track  off  the  center,  making  it  necessary  to  leave  the  sleeper  on 
the  boat  and  transfer  the  passengers.    This  accident  reflects  seriously  upon  th* 
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service,  and  Indicates  carelessness  on  the  part  of  employes.  CJareful  investiga- 
tion has  been  had.  and  it  is  found  that  the  accident  was  caused  by  your  failure 
to  obey  signals  which  were  given  by  person  from  your  side  of  the  engine  and 
which  you  should  have  seen  If  you  had  been  looliing  for  them.  Failing  to  see 
stop  si^al.  It  is  your  duty  to  stop  when  the  man  giving  you  signals  disap- 
peared from  view.  This  being  the  case,  the  conclusion  is  reached  that  you  are 
responsible  for  the  accident.  This  is  a  very  serious  matter,  and  you  are  well 
aware  of  the  responsibility  resting  upon  men  doing  the  work  at  that  point, 
and  that  men  are  only  assigned  to  such  duty  because  it  is  expected  that  they 
will  realize  the  increased  responsibility  attendant  upon  such  a  position  and  act 
accordingly.  As  you  seem  to  fail  to  fully  realize  this  the  only  action  possible 
has  been  taken ;  that  is  to  transfer  you  to  some  other  run  with  the  expectation 
that  your  service  in  such  a  capacity  will  demonstrate  that  you  have  learned 
a  lesson  from  this  occurrence.  For  Improper  service  as  outlined  above  a  sus- 
pension of  60  days  has  been  entered  against  your  record." 

The  action  of  the  court  below  in  admitting  this  record  and  these 
letters,  and  the  refusal  of  the  court  afterwards  on  motion  of  defendant 
to  strike  out  this  evidence,  are  assigned  as  errors,  and  the  case  of 
Southern  Pacific  Co.  v.  Hetzer,  135  Fed.  272,  68  C.  C.  A.  26,  1  L.  R. 
A.  (N.  S.)  288,  is  cited  to  sustain  the  defendant's  contention.  In  that 
case  Hetzer,  the  plaintiff  in  thie  court  below,  was  the  rear  brakeman'of 
a  train  of  22  cars  which  one  Delano,  the  engineer  in  charge  of  the 
train,  was  backing  into  a  grdvel  pit.  As  the  train  approached  a  switch, 
which  it  was  Hetzer's  duty  to  throw,  he  gave  the  slow  signal,  and  his 
fellow  brakeman  gave  the  stop  signal  to  the  engineer.  The  engineer 
applied  the  air,  Hetzer  fell  to  the  track,  and  one  of  the  wheels  of  the 
rear  car  passed  over  his  leg,  after  which  the  train  came  to  a  stop.  He 
sued  the  defendant  company  for  negligence  in  employing  and  keeping 
in  its  employ  an  incompetent  engineer.  For  the  purpose  of  proving 
the  alleged  incompetency  of  the  engineer,  Delano,  the  plaintiff,  Het- 
zer, was  asked  by  his  counsel  on  the  trial  of  the  case  if  there  was  any 
other  occurrence  of  sudden  stopping  or  jerking  of  the  train  while  De- 
lano was  in  charge  of  it  as  the  engineer  during  the  day  of  the  accident, 
and,  over  the  objection  of  the  defendant,  the  plaintiff  was  permitted  to 
testify  that  about  three  hours  before  the  accident  Delano  stopped  his 
train  in  a  very  rough  manner,  causing  the  plaintiff  to  stagger.  Evi- 
dence of  anotner  act  of  a  similar  character  on  the  part  of  the  engineer 
was  admitted  in  evidence  over  the  objection  of  the  defendant  company. 
No  attempt  was  made  to  bring  home  to  the  defendant  any  knowledge 
of  the  engineer's  carelessness,  and  no  showing  was  made  either  that 
Delano  was  habitually  reckless  and  careless,  so  as  to  charge  the  de- 
fendant company  with  knowledge  thereof,  nor  was  it  shown  that  the 
defendant  company  was  aware,  or  had  notice,  of  any  acts  indicating 
that  the  engineer  had  been  reckless  or  careless  on  previous  occasions, 
or  that  he  was  incompetent  to  discharge  the  duties  of  his  employment 
It  was  therefore  held  that  the  trial  court  committed  error  in  admitting 
this  testimony,  in  the  absence  of  any  showing  of  knowledge  on  the  part 
of  the  company.  But,  in  the  discussion  of  the  question  presented  in 
that  case,  the  court  distinctly  states  the  rule  to  be  well  settled  that  prior 
acts  of  an  engineer,  showmg  want  of  care  and  indicating  incompe- 
tence, are  admissible  in  evidence  where  knowledge  of  such  acts  is 
brought  home  to  such  defendant  company.  The  Court  of  Appeals 
said: 
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"Specific  acts  of  negligence  of  which  the  master  has  notice  are  conceded  to  be 
admissible  to  prove  Incompetency  and  a  general  reputation  for  incompetence- 
Is  admissible  to  show  that  the  master  by  the  exercise  of  reasonable  care  would 
have  known  of  the  incompetence  of  the  servant.  In  the  case  at  bar  there  was 
no  evidence  that  the  master  Icnew,  or  that  by  the  exercise  of  reasonable  care  It 
would  have  known,  of  the  two  specific  acts  of  negligence,  the  evidence  of  the 
commission  of  which  is  here  challenged,  and  the  question  is:  Are  specific  acts 
of  negligence  of  which  the  master  has  no  notice  admissible  to  prove  the  incom- 
petence of  his  servant  whom  he  has  exercised  due  care  to  employ?  ♦  ♦  • 
Bearing  In  mind,  now,  that  it  is  conceded  that  specific  acts  of  incompetence 
of  the  servant,  notice  of  which  was  brought  home  to  the  master  before  the  acci- 
dent, are  admissible  on  the  issue  of  his  negligence  in  falling  to  discharge  him, 
and  that  the  question  here  is  not  whether  acts  known  to  the  master,  or  so 
notorious  that  they  ought  to  have  been  known,  are  admissible,  but  whether  or 
not  specific  acts  of  which  he  had  no  notice  or  knowledge  are  competent  to  ee- 
tablish  the  incompetence  of  the  servant,  let  us  consider  the  authorities  upon 
which  counsel  for  the  plaintiff  rely." 

A  number  of  cases  are  cited  by  the  court  in  its  opinion,  and  to  the 
same  effect  is  the  case  of  Conover  v.  Neher-Ross  Co.,  38  Wash.  173, 
80  Pac.  281,  107  Am.  St.  Rep.  841.  The  defendant's  objection,  there- 
fore, was  not  well  taken,  and  no  error  was  committed  by  tlie  trial  court 
in  that  respect. 

The  defendant  company  moved  for  a  nonsuit,  and,  at  the  close  of  the 
case,  for  a  directed  verdict  in  its  favor,  on  the  grounds  that  there  was 
no  evidence  of  negligence  on  the  part  of  the  defendant,  that  the  evi- 
dence showed  contributory  negligence  on  the  part  of  the  plaintiff,  and 
that  he  assumed  the  risk  of  the  injury  sustained  under  the  circum- 
stances disclosed  by  the  evidence.  It  is  contended  that  the  court  com- 
mitted error  in  denying  these  motions.  The  plaintiff  had  been  in  the 
employ  of  the  defendant  company  as  a  brakeman  approximately  a  year 
at  the  time  of  the  accident,  which  occurred  on  Friday,  June  14,  1907, 
and  had  worked  a  considerable  portion  of  that  time  as  a  switchman  in 
the  company's  yard  at  Vancouver.  The  engine  used  in  removing  the 
freight  cars  from  the  Bouten-Perkins  Spur  on  that  day  had  been  used 
for  switching  purposes  on  the  Sunday  before  in  the  yard  at  Vancouver, 
the  plaintiff  making  the  couplings  necessary  for  that  purpose.  He 
noticed  at  that  time  that  the  drawbar  or  drawhead  at  the  front  of  the 
engine  was  not  in  good  working  order,  in  that  the  front  end  of  the 
drawhead  was  from  2  to  21^  inches  lower  than  the  rear  end.  It  made 
it  very  hard  to  work  the  drawhead  in  moving  it  into  position,  and  it 
made  it  necessary  to  run  the  engine  with  greater  speed  in  order  to 
effect  a  couplihg  than  would  have  been  required  if  the  drawbar  or 
drawhead  had  been  in  proper  condition  and  repair.  The  plaintiff,  how- 
ever, made  the  couplings  with  the  drawhead  in  that  condition  all  day 
on  the  preceding  Sunday  in  the  Vancouver  yard,  but,  on  account  of 
the  difficulty  in  handling  it,  he  would  place  it  in  such  position  so  as  to 
enable  him  to  move  it  into  place  with  his  foot,  as  he  did  on  the  day  of 
the  accident,  when  approaching  the  car  with  which  the  coupling  was 
to  be  made.  He  called  the  attention  of  a  Mr.  Ritchie,  the  foreman  of 
the  crew,  and  the  person  in  charge  of  the  switch  yard  at  Vancouver, 
to  the  condition  of  the  drawhead,  and  told  him  it  was  working  entirely 
too  hard.  He  had  no  occasion  to  use  the  engine  again  for  the  purpose 
of  making  a  coupling  until  the  following  Friday,  the  day  of  the  acci- 
dent, and  did  not  know  that  it  was  the  same  engine  which  had  been  used 
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Ill  the  yard  on  the  Sunday  before  until  he  took  hold  of  the  drawhead 
'for  the  purpose  of  placing  it  in  position  to  make  the  coupling.  Find- 
ing that  the  drawhead  was  still  io  the  same  condition  in  which  he  found 
it  on  the  preceding  Sunday,  he  gave  the  engineer  the  slow  signal,  which 
he  expected  would  be  observed.  The  engine  was  then  within  15  or  20 
feet  of  the  car.  The  engine  did  not  slow  down,  but  the  plaintiff  says 
that  some  engineers'  will  run  their  engines  within  five  or  six  feet  of 
a  car  and  then  stop  and  simply  touch  the  drawhead  in  making  the  coup- 
ling, and,  when  he  found  that  the  engineer  was  not  slowing  down  after 
the  signal  to  do  so  had  been  given,  he  supposed  that  the  engineer  would 
follow  that  course.  He  had  never  worked  with  Heasley,  the  engineer, 
before  the  week  during  which  the  accident  occurred,  and  he  had  no 
reason  to  suspect  that  his  signal  would  not  be  heeded.  He  aimed  to  get 
the  engine  drawhead  in  position  when  within  two  feet  of  the  drawhead 
of  the  car,  but  the  engine  was  going  too  fast  and  came  in  contact  with 
the  drawhead  of  the  car  sooner  than  he  had  reason  to  expect.  The 
plaintiff  testified  that  the  engine  was  going  at  the  rate  of  at  least  six 
miles  an  hour,  while  the  engineer  and  fireman  say  it  did  not  exceed 
from  three  to  four  miles  an  hour.  Both  engine  and  car  were  equipped 
with  automatic  couplers,  and  a  lever  was  running  frcMn  the  coupler  to 
1  le  side  of  the  engine  and  also  from  the  coupler  to  the  side  of  the  car 
with  which  a  coupling  could  be  made  without  going  in  between  the 
cars,  which  leveru  were  pulled,  according  to  the  testimony  of  Heasley, 
as  follows: 

"The  proper  way  to  adjust  the  drawhead  Is  to  place  It  in  position  with  the 
hands  just  as  Mr.  Lundberg  says  he  did,  and  then  get  out  to  the  side  of  the 
car  and  adjust  the  knuckle  by  use  of  the  lever  which  is  for  the  purpose  of  bind- 
ing the  knuckle. 

"Q.  Is  it  necessary  for  the  brakeman  to  be  between  the  engine  and  car  when 
making  the  coupling?  A.  No,  sir.  He  should  adjust  his  drawbar,  and  then  step 
out  to  the  side  and  make  the  coupling  by  use  of  the  lever  with  which  this  and 
all  automatic  couplings  are  provided ;  and  if  he  is  on  a  curve,  and  it  is  neces- 
sary to  change  the  position  of  the  engine  drawbar,  he  should  stop  the  engine 
just  before  the  couplings  go  together  and  adjust  it  in  that  way." 

The  plaintiff  testified  that,  after  he  had  given  the  signal  to  slow 
down  and  discovered  that  it  was  not  complied  with  by  the  engineer,  it 
would  -not  have  been  possible  for  him  to  have  left  his  place  on  the 
engine  without  great  danger  to  himself,  in  view  of  the  surrounding 
circumstances  and  the  speed  of  the  engine. 

With  reference  to  the  rate  of  speed  of  the  engine  when  approaching 
the  car,  the  plaintiff  says  it  was  at  least  six  miles  an  hour,  while  the 
engineer  and  fireman  say  it  was  not  more  than  three  or  four  miles  an 
hour.  The  plaintiff  testified  that  the  engine  struck  the  drawbar  of  the 
car  twice,  while  the  engineer  and  fireman  say  that  the  engine  and  car 
came  in  contact  but  once.  Defendant  produced  a  witness  who  had  had 
many  years  of  practical  railroad  experience,  and  who  testified  that, 
while  it  would  not  be  careless  for  a  brakeman  to  put  his  foot  on  the 
drawbar,  yet  he  thought  it  would  be  careless  for  him  to  keep  his  foot 
there  until  the  couplings  came  together;  it  being  dangerous  because 
of  the  jar.  Such  other  differences  as  there  may  be  in  the  testimony 
given  by  the  witnesses  are  not  important  in  the  consideration  of  this 
case.    The  case  is  quite  close,  yet,  after  reading  the  whole  testimony, 
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we  arc  of  opinion  that  the  trial  court  did  not  err  in  refusing  to  direct 
verdict  for  the  defendant. 

The  law  is  well  settled  to  the  effect  that,  whenever  there  is  room 
for  a  reasonable  difference  as  to  the  inference  and  conclusions  that  may 
be  drawn  from  the  facts,  the  case  should  be  submitted  to  the  jury. 
"Whether  there  has  been  contributory  negligence  on  the  part  of  the 
plaintiff  is  a  question  for  the  jury,  under  the  same  circumstances  and 
subject  to  the  same  limitations  as  the  question  whether  there  Ijas  been 
negfigence  on  the  part  of  the  defendant."  1  Thompson  on  Negligence, 
§§  426,  426,  and  cases  cited ;  Rochford  v.  Pennsylvania  Co.,  174  Fed. 
81.  - 

The  question  of  assumption  of  risk  also  involved  consideration  of 
the  facts  and  circumstances  adduced  upon  the  trial,  and  was  properly 
submitted  to  the  jury.  4  Thompson  on  Negligence,  §  4657 ;  Mason  & 
O.  R.  Co.  V.  Yockey,  103  Fed.  265,  43  C  C.  A.  228;  Louisville  &  N. 
R.  Co.  V.  Kelly,  63  Fed.  407, 11  C.  C.  A.  260;  N.  Y.  &  T.  S.  S.  Co.  v. 
Anderson,  50  Fed.  462, 1  C.  C.  A.  629 ;  N.  P.  R.  Co.  v.  Mares,  123  U. 
S.  710,  8  Sup.  Ct.  321,  31  L.  Ed.  296 ;  Alder  Co.  v.  Fleming,  159  Fed. 
593,  86  C.  C.  A.  419 ;  New  England  Tel.  &  Tel.  Co.  v.  Butler,  156 
Fed.  321,  84  C.  C.  A.  217 ;  Eastern  &  Western  Lumber  Co.  v.  Ragley, 
157  Fed.  532,  85  C.  C.  A.  296;  N.  P.  R.  Co.  v.  Herbert,  116  U.  S. 
648,  6  Sup.  Ct.  590,  29  L.  Ed.  755 ;  Seewald  v.  Harding  Lumber  Co., 
49  Wash.  658,  96  Pac.  221.    ^ 

These  authorities  are  decisive  of  the  questions  involved.  The  cases 
cited  by  the  counsel  for  plaintiff  in  error  have  been  read  and  carefully 
considered,  but  they  are  not  applicable  to  the  facts  in  the  present  rec- 
ord. We  find  no  error,  and  the  judgment  of  the  Circuit  Court  must  be 
affirmed. 


ILLINOIS  STEEL  CO.  v.  RAMSEY  et  aLf 

SAME  v.  AIQLER  et  id. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  29,  1910.) 

Nos.  2988,  3011. 

1.  Appeal  and  Error  (I  95*)  —  Appealable  Ordert— Finalitt  or  Deteruina- 

TION. 

Where  a  court  by  Its  rer.'civer  has  taken  possession  of  all  of  the  property 
of  a  corporation  in  a  creditors'  suit,  another  creditor  may  in  a  proper 
case  Intervene  in  such  suit  as  matter  of  right,  and  an  order  denying  it 
such  right  is  appealable. 

fEd.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  652 ;  Dec. 
Dig.  §  95.* 

Finality  of  Judgments  and  decrees  for  purposes  of  review,  see  notes  to 
Brush  Electric  Co.  v.  Electric  Improvement  Co.  of  San  Jose.  2  C.  C.  A. 
879;  Central  Trust  Co.  of  New  York  v.  Madden,  17  a  C.  A.  238;  Prescott 
A  A.  C.  Ry.  Co.  v.  Atchison,  T.  &  S.  F.  B.  Co.,  28  C.  a  A.  482.] 

9.  Ai'PEAL  AND  Error  (8  143*)— Persons  Entitled  to  Appeal— Interveners. 

Where  a  petitioner  was  permitted  to  intervene  in  a  cause,  and  process 

Issued  on  its  petition  to  bring  in  new  parties,  it  thereby  became  a  party 

•For  other  cmm  lee  same  topic  A  S  kumbeb  in  Doc.  ft  Am.  Digi.  1907  to  dmto,  ft  Rep'r  Indoxo* 
t  Rehearing  denied  April  IB,  1910. 
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to  the  cause,  and  the  court  cannot  thereafter  strike  its  petition  from  the 
files  without  the  right  to  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  S  021 ;  Dec. 
Dig.  §  143.*] 

S.  Pabties  (§  96*)— Intervention— Waiver  of  Objection. 

The  complainant  in  a  creditors'  suit,  by  consenting  to  the  issuance  of 
process  on  a  petition  of  Intervention  filed  by  another  creditor  and  by  de- 
murring thereto,  waived  the  right  to  thereafter  object  to  the  right  of  such 
creditor  to  Intervene. 

[ftd.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  {  175 ;  Dec.  Dig.  f 
96.*] 

4.  Receivers  (§  120*)— Power  to  Authorize  Issub  of  Receiver's  Certifi- 

cates. 

A  court  of  equity  which  has  appointed  a  receiver  for  the  property  of  a 
railroad  company  to  be  administered  for  the  benefit  of  creditors  has  power 
to  authorize  the  receiver  to  raise  money  necessary  for  the  preservation  and 
management  of  the  property  by  the  issuance  and  sale  of  receiver's  cer- 
tificates, but  such  power  is  to  be  exercised  with  great  caution,  and,  if  pos- 
sible, with  the  consent  or  acquiescence  of  the  parties  Interested  In  the  fund, 
and  where  there  is  objection  receiver's  certificates  should  not  be  issued  on 
the  unsupported  petition  of  the  receiver. 

[E^.  Note.— For  other  cases,  see  Receivers,  Cent.  Dig.  §  208 ;  Dec.  Dig. 
J120.» 

Receivers'  certificates,  see  note  to  Postal  Tel.  Cable  Co.  v.  Vane,  28  C 
C.  A.  350;  Nowell  v.  International  Trust  Co.,  94  C.  C.  A.  601,] 

5.  Receivers  (8  117*)— Power  to  Authorize  Issue  of  Receivers'  Certificates. 

The  power  of  a  court  of  equity,  which  has  undertaken  the  administration 
of  railroad  property  through  its  receiver  for  the  benefit  of  creditors  to  au- 
thorize the  issue  of  receivers'  certificates,  is  limited  by,  and  Is  coextensive 
with,  its  obligation  to  conserve  the  property  in  its  custody,  and  any  ex- 
penditure of  money  that  has  not  this  primary  purpose  is  beyond  the  power 
of  the  court,  and  unauthorized. 

FEd.  Note. — For  other  cases,  see  Receivers,  Cent.  Dig.  t  204 ;  Dec.  Dig.  | 
117.*] 

6.  Receivers  (§  119*)~Power  to  Authorize  Issue  of  Receivers'  Certificates. 

a  receiver  was  appointed  for  the  property  of  a  railroad  company  having 
a  road  130  miles  in  length  in  a  creditors'  suit  by  a  creditor  having  a  Judg- 
ment for  less  than  $2,400,  and  within  four  months  thereafter  on  applica- 
tion filed  by  the  president  of  the  company  as  agent  of  the  receiver,  unsup- 
ported by  any  evidence,  without  notice  to  other  parties  in  Interest,  and 
against  the  objection  of  a  large  creditor,  the  receiver  was  authorized  to  Is- 
sue certificates  to  the  amount  of  |200,000  to  be  a  part  of  a  total  issue  of 
$500,000.  Held,  that  the  court  exceeded  its  power  in  making  such  order, 
which,  without  satisfactory  proof  that  the  issue  of  the  certificates  was  nec- 
essary to  conserve  the  property  in  the  interest  of  creditors  was  wholly  un- 
authorized. 

[Ed.  Note. — ^For  other  cases,  see  Receivers,  Cent  Dig.  §  207;  Dec  Dig.  | 
llO.*] 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Oklahoma. 

In  Equity.  Suit  by  Ralph  W.  Aigler  against  the  Oklahoma  Central 
Railway  Company  and  the  Canadian  Valley  Construction  Company. 
The  Illinois  Steel  Company  appeals  from  an  order  striking  from  the 
files  its  amended  petition  m  intervention  and  from  an  order  author- 
izing Asa  E.  Ramsey  as  receiver  for  the  defendant  railroad  company 
to  issue  receiver's  certificates.     Both  orders  reversed. 

*Por  other  catet  see  same  topic  ft  8  nusibbb  in  Dec.  ft  Am.  DIks.  1907  to  date,  ft  Rep'r  Indexet 
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June  2,  1908,  Ralph  W.  Algler,  as  a  Judgment  creditor  of  the  Oklahoma 
Central  Railway  Company,  filed  a  bill  In  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Oklahoma  in  behalf  of  himself  and  all  other  creditors 
against  said  Railway  Company  and  the  Canadian  Valley  Construction  Com- 
pany, wherein  he  prayed  for  an  accounting  between  the  Railway  Company  and 
the  Construction  Company,  and  that  all  the  property,  income,  tolls,  issues,  and 
profits  as  well  as  the  assets  of  every  name  and  nature  of  said  defendant  ll«iil- 
way  Company  might  be  sold  at  a  judicial  sale,  and  the  proceeds  thereof  justly 
and  equitably  applied  for  the  equal  benefit  of  all  cr^itors  of  said  company  in 
accordance  with  their  just  liens,  rights,  and  claims;  that  a  receiver  be  ap- 
pointed to  take  possession  of  the  property  and  assets  of  the  Railway  Company 
and  administer  the  same  under  the  direction  of  the  court  until  a  sale  could 
be  had.  On  the  same  day,  by  consent  of  the  Railway  Company,  Asa  E.  Ram- 
sey was  appointed  such  receiver.  On  July  1, 1906,  the  Illinois  Steel  Company, 
a  corporation  of  the  state  of  Illinois,  and  a  creditor  of  the  Railway  Company 
in  the  sum  of  $129,121.64  for  steel  rails,  steel  splice  bars,  steel  track  spikes, 
and  steel  track  bolts,  sold  to  said  Railway  Company  and  used  in  the  construc- 
tion of  its  railway,  on  leave  granted  by  the  court  filed  its  petition  in  interven- 
tion in  said  action,  and  prayed  therein  that  process  issue  against  all  parties 
interested,  and  that  upon  final  hearing  the  claim  of  said  Steel  Company  be 
adjudged  a  prior  lien  on  all  the  property  of  said  Railway  Company  and  paid 
by  the  receiver  as  a  preferred  debt  and  obligation  of  tsaid  Railway  Company. 
July  23,  1908»  Algler,  through  his  attorneys,  filed  in  court  a  consent  that  the 
Steel  Company,  as  Intervener,  should  have  a  writ  of  subpoena  against  all  par- 
ties in  interest  not  then  of  record  in  said  suit  On  September  15  and  16,  1908, 
Aigler,  the  complainant,  and  Ramsey,  the  receiver,  demurred  to  the  petition 
in  intervention  for  want  of  equity.  October  10,  1908,  after  argument,  the 
court  sustained  the  demurrer  of  Aigler,  and  granted  leave  to  the  Steel  Com*- 
pany  to  amend  Its  petition  within  30  days.  November  6,  1908,  the  Steel  Com- 
pany filed  its  amended  petition  in  intervention,  which  was  as  follows: 

"(1)  That  it  is  a  corporation  duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Illinois ;  that  it  has  its  principal  place  of  busi- 
ness in  the  city  of  Chicago,  in  the  county  of  Cook,  in  said  state ;  that  it  is  en- 
gaged in  the  business,  among  other  things,  of  manufacturing  and  selling  steel 
rails,  splice^ bars,  spikes,  and  bolts. 

"(2)  That  the  Oklahoma  Central  Railway  Company  is  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  territory  of  Oklahoma,  now  state 
of  Oklahoma,  and  a  citizen  of  the  state  of  Oklahoma,  and  the  Canadian  Val- 
ley Construction  Company  is  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  United  States,  applicable  to  and  In  force  in  the 
territory  formerly  known  as  Indian  Territory,  now  a  part  of  the  state  of 
Oklahoma;  that  said  defendant,  the  Oklahoma  Central  Railway  Company, 
is  authorized  to  construct,  own,  and  operate  a  railway  from  the  city  of  Lehigh 
in  a  northwesterly  direction  through  the  counties  of  Cbal,  Pontotoc,  GarveUi 
Mcl^in,  and  Grady,  all  located  in  the  Eastern  judicial  district  of  Oklahoma ; 
that  the  Canadian  Valley  Construction  Company  was  organized  for  the  pur- 
pose of  constructing  the  railroad  aforesaid. 

"(3)  That  on  the  23d  day  of  December,  1905,  your  Intervening  petitioner 
entered  into  a  written  contract  with  said  defendant,  the  Oklahoma  Central 
Railway  Company,  to  sell  and  deliver  to  the  said  Railway  Company,  15,000 
gross  tons  of  No.  1  steel  rails ;  also  a  sufficient  quantity  of  its  standard  steel 
splice  bars  to  lay  the  rails  covered  by  said  contract,  said  Railway  Company 
agreeing  to  accept  not  exceeding  5  per  cent,  of  No.  2  steel  rails,  in  addition 
to  the  above-mentioned  quantity  of  No.  1  steel  rails,  and  said  Railway  Com- 
pany, agreeing  to  pay  for  first  quality  steel  rails  $28  pet  gross  ton  and  $26.60 
per  gross  ton  for  second  quality  steel  rails  and  $1.50  per  100  pounds  for  said 
splice  bars,  said  parties  also  agreeing  to  furnish  and  receive  the  necessary 
standard  steel  track  spikes  at  $1.85-  per  one  hundred  pounds  and  tlie  necessary 
standard  steel  track  bolts  at  $2.45  per  one  hundred  pounds. 

"(4)  That  your  petitioner  in  fulfillment  of  said  contract  delivered  to  said 
Railway  Company  13,430 11*0/2240  tons  of  first  quality  steel  rails,  67G- 
S220/2240  tons  of  secoud  quality  steel  rails,  4,265  kegs  of  spikes,  785  kegs  of 
bolts,  and  907  18*0/2240  tons  of  splice  bars;  that  the  balance  of  said  ste^ 
rails,  splice  bars,  spikes,  and  bolts  called  for  by  said  contract  were  not  de- 
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livered  for  the  reason  that  said  defendant  Railway  Company  was  in  default 
under  said  contract,  in  that  it  had  failed  to  pay  for  the  material  already  de- 
livered in  accordance  with  the  terms  of  said  contract 

"(5)  That  there  became  due  to  your  petitioner  under  the  terms  of  said  con- 
tract long  before  the  filing  of  this  petition  the  sum  of  $129,424.64,  together 
with  interest  thereon ;  that  there  is  jaow  due  and  owing  to  your  petitioner 
from  said  Railway  Company  under  the  terms  of  said  contract,  after  allowing 
said  Railway  Company  all  Just  and  proper  credits,  the  sum  last  above  men- 
tioned. 

"(6)  That  your  petitioner  has  frequently  requested  said  Railway  Company 
to  pay  your  petitioner  the  balance  so  due  and  unpaid,  but  said  Railway  Com- 
pany has  neglected  and  failed  so  to  do. 

"(7)  That  all  of  the  steel  rails,  splice  bars,  spikes,  and  t)olts  delivered  as 
aforesaid  by  your  petitioner  to  said  Railway  Company  were  used  as  your  pe- 
titioner is  informed  and  believes  in  the  construction,  maintenance,  operation* 
and  repair  of  the  railroad  of  said  Railway  Company;  that  all  or  a  part  of 
said  material  was  necessary  and  essential  as  your  petitioner  is  informed  and 
believes  to  enable  said  defendant  to  operate  its  road  as  a  going  concern ;  that 
such  use  of  said  steel  rails,  splice  bars,  spikes,  and  bolts  has  largely  increased 
and  added  to  the  value  of  said  railroad,  and  has  subtantially  increased  the  as- 
sets of  said  defendant  Railway  Company;  that  by  means  and  by  reason  of 
such  use  of  said  steel  rails,  splice  bars,  spikes,  and  bolts  your  petitioner  ought 
to  haye  and  is  entitled  to  a  lien  upon  all  the  property,  real,  personal,  and 
mixed,  of  said  defendant. 

*'(8)  That  your  petitioner  is  the  holder  as  security  for  its  claim  of  160  first- 
mortgage  trust  bonds  of  said  Railway  Company,  which  said  bonds  are  secured 
by  a  trust  deed  to  Western  Trust  Savings  Bank  of  Chicago,  111.,  conveying 
to  said  bank  all  of  the  property  of  said  Railway  Company  of  every  kind,  char- 
acter and  description,  including  rights  and  franchises;  that  said  trust  deeds 
securing  said  bonds  is  a  lien  upon  all  of  the  property  of  the  Oklahoma  Central 
Railway  Company,  and  that  as  the  holder  of  160  of  the  bonds  secured  by  said 
trust  deed  this  petitioner  is  entitled  to  and  has  a  lien  upon  all  of  the  assets 
of  said  Railway  Company. 

"(9)  ^That  said  defendant,  the  Railway  Company,  was  organized  as  your  pe- 
titioner is  informed  and  believes  some  time  in  the  month  of  September,  1904^ 
for  the  purpose  of  building  a  line  of  railway  as  above  alleged  in  the  second 
paragraph  hereof;  that  the  persons  who  were  connected  with  and  were  in- 
strumental in  the  organization  of  said  Railway  Company  were,  as  your  peti- 
tioner is  informed  and  believes,  Dorset  Carter,  of  Purcell,  Oklahoma,  Herman 
Wollenburger,  J.  S.  Keefe,  Willoughby  G.  Wallen,  and  Joseph  B.  Otis,  of  Chi- 
cago, Illinois,  Solomon  Frederick  Van  Oss,  The  Hague,  Holland,  and  certain 
other  persons  to  your  petitioner  unknown ;  that  the  authorized  capital  stock 
of  said  company  is  $10,000,000 ;  that  thereafter  and  prior  to  the  14th  day  of 
September,  1905,  these  same  persons  caused  to  be  incorporated  the  Canadian 
Valley  Construction  Company  with  a  capital  stock  of  $30,000,  of  which  as 
your  petitioner  is  informed  and  believes  $16,000  has  been  paid  in;  that  the 
president  of  said  Raflway  Company  has  at  all  times  been  one  Dorset  Garter, 
who  has  also  acted  and  is  now  acting  as  general  manager  of  said  Construction 
Company ;  that  the  oflScers  and  directors  of  said  Construction  Company  whose 
names  are  unknown  to  your  petitioner  with  the  exception  of  said  Dorset  Car- 
ter, have  been  and  are  mere  dummies;  that  said  Construction  Company  has 
always  been  and  is  now  under  and  subject  to  the  control  of  the  officers  and 
directors  of  said  Railway  Company;  that  the  said  Construction  Company 
was  organized  1)y  the  persons  aforesaid  for  the  solo  purpose  of  building  the 
railroad  of  said  Railway  Company;  that,  through  said  Construction  Coui- 
pany,  the  persons  aforesaid  planned  to  use  aud  put  upon  the  market  an 
amount  of  stock  and  bonds  largely  in  excess  of  the  co^t  of  the  railroad  of  said 
.  Railway  Company ;  that  said  Construction  Company  was  organized  as  afore- 
said merely  as  a  scheme  or  device  to  enable  the  persons  aforesaid  to  obtain 
all  of  the  capital  stock  of  said  Railway  Company. 

'*(10)  That  pursuant  to  said  scheme,  the  otiicers  and  directors  of  said  Rail- 
way Company,  on  or  about  the  14th  day  of  September,  1905,  entered  into  a 
contract  purporting  to  be  made  between  said  Railway  Company  and  said  Con- 
struction Company,  but  as  a  matter  of  fact  between  said  ofllcers  and  directors 
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as  represents  by  the  Railway  Company  and  themselves ;  that  in  and  by  the 
terms  of  said  contract  said  Construction  Company  agreed  to  construct  the 
line  of  railway  of  said  Railway  Company  along  the  route  already  surveyed, 
said  Construction  Company  to  furnish,  secure,  and  pay  for  all  necessary  right 
of  way  and  all  material  used  In  the  construction  of  said  road,  to  constnict 
necessary  water  tanks,  to  build  all  necessary  fence,  to  construct  and  furnish 
complete  station  buildings,  side  tracks,  repair  shops,  engine  houses,  turnta- 
bles, coal  chutes,  and  six  steel  bridges,  and  to  equip  said  road  when  con- 
structed with  rolling  stock  and  motive  power,  and  provide  at  Its  own  expense 
the  best  and  most  suitable  tools  and  appliances ;  said  Construction  Company 
further  to  pay  in  full  for  all  materials  and  equipm^it  by  it  furnished  for  the 
construction  and  operation  of  the  line,  and  for  all  labor  and  every  other  lia- 
bility incurred  in  connection  with  the  construction  of  said  road ;  that  in  pay- 
ment therefor  said  Railway  Company  a^eed  to  pay  or  cause  to  be  paid  to 
the  Construction  Cotnpany  as  and  when  it  completed  each  10  miles  of  the 
main  line  of  said  road,  its  first-mortgage  5  per  cent,  gold  bonds  to  the  amount 
of  $200,000  and  $200,000  of  Its  capital  stock ;  that  your  petitioner  is  informed 
and  believes  that  it  was  the  belief  and  expectation  of  the  Incorporators  of 
said  Railway  Company  being  the  persons  aforesaid  that  said  railroad  could 
be  built  and  equipped  in  accordance  with  the  terms  of  said  contract  for  not 
exceeding  $18,000  per  mile ;  that  the  actual  cost  of  the  construction  and  equip- 
ment of  said  railroad  proved  to  be  about  $19,000  per  mile;  that  the  cost  of 
the  construction  and  equipment  of  said  railroad  did  not  exceed  $20,000  per 
mile;  that  the  total  leng&  of  said  railroad  is  approximately  130  miles  and 
tliat  the  total  cost  thereof  has  been  considerably  less  than  $2,600,000. 

"(11)  That  thereafter  on  or  about  the  1st  day  of  November,  1905,  said  per- 
sons caused  a  trust  deed  to  be  made  by  the  Railway  Company  to  Western 
Trust  &  Savings  Bank  of  Chicago,  dated  the  first  day  of  November,  1905, 
whereby  said  Railway  Company  conveyed  to  said  trustee  all  of  its  estate  and 
property,  including  its  right  of  way  in  trust  to  secure  a  total  authorized  issue 
of  first-mortgage  5  per  cent,  gold  bonds,  not  exceeding  In  the  aggregate  $10,- 
000,000,  said  bonds  b^ng  dated  the  1st  day  of  Deceml)er,  1905;  that  under 
and  pursuant  to  the  original  plan  and  scheme  of  the  incorporators  of  said 
railroad  bonds  of  the  total  sum  of  $2,64^,000  were  executed  by  said  Railway 
Company  and  certified  by  said  trustee,  and  delivered  as  your  petitioner  is  in- 
formed and  believes  either  to  said  Construction  Company  or  to  the  incorpora- 
tors of  said  Railway  Company,  said  bonds  being  delivered  during  the  course 
of  the  construction  of  said  railroad ;  that  additional  bonds  as  your  petitioner 
is  informed  and  believes  have  been  issued  and  certified  amounting  to  $540,000 : 
that  the  persons  heretofore  referred  to  as  the  incorporators  -of  said  railroad 
caused  said  Railway  Company  to  issue  to  said  Construction  Company  a  cer- 
tificate or  certificates  for  27,100  shares  of  the  capital  stock  of  said  Railway 
Company  of  the  par  value  of  $2,710,000. 

"(12)  That  after  the  organiEatlon  of  said  Railway  Company  and  said  Con- 
struction Company,  the  persons  mentioned  above  and  others  who  were  un« 
known  to  your  petitioner  as  your  petitioner  is  informed  and  believes,  organ- 
ized a  sjmdicate  for  the  purpose  of  disposing  of  the  stock  and  bonds  of  said 
Railway  Company ;  that  all  of  said  stock  and  bonds  issued  as  aforesaid  were 
turned  over  as  your  x)etitioner  is  Informed  and  beUeves  to  said  syndicate; 
that  said  syndicate  was  controlled  and  managed  by  Herman  Wollenburger, 
at  the  time  of  the  organization  of  said  Railwny  (Company  the  vice  president 
of  the  Western  Trust  &  Savings  Bank,  the  trustee  of  said  bonds,  Joseph  B. 
Otis,  the  president  of  said  bank,  Solomon  Frederick  Van  Oss,  and  J.  F.  Keefe, 
heretofore  referred  to,  and  Abraham  Oppenheim ;  that  said  syndicate  as  your 
petitioner  is  informed  and  believes  entered  Into  a  contract  with  said  Con- 
struction Company  by  the  terms  of  which  said  syndicate  agreed  to  underwrite 
the  bonds  and  stocks  received  by  said  Construction  Company  from  said  Rail- 
way Ck>mpany  on  the  basis  of  $800  for  each  bond  and  each  10  shares  of  stock 
— that  is  to  say,  said  Construction  Company  was  to  receive  for  every  bond  and 
10  shares  of  stock  of  said  Railway  Company  the  sum  of  $800;  that  under 
and  pursuant  to  said  agreement  all  of  the  outstanding  bonds  and  27,100  shares 
of  stock  of  said  corporation  were  delivered  to  said  syndicate;  that  neither 
said  Construction  Company  nor  said  Railway  Company  has  ever  received  any 
compensation  or  consideration  for  the  shares  of  stock  issued  by  said  Railway 
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Company  to  said  Construction  Company  and  by  said  Oon«tructlon  Company 
delivered  to  said  syndicate. 

**(13)  That  your  petitioner  is  informed  and  believes  that  said  syndicate  now 
owns  many  of  said  bonds;  that  it  has  sold  a  large  part  thereof  to  various 
persons  whose  names  are  to  your  petitioner  unknown  at  a  discount  of  ap- 
proximately 20  cents  on  the  dollar  upon  the  agreement  and  understanding  that 
such  purchasers  are  to  participate  In  the  capital  stock  of  said  corporation  on 
a  basis  unknown  to  your  petitioner;  that  said  syndicate  has  Issued  to  pur- 
chasers of  said  bonds  a  certificate  evidencing  the  interest  of  said  syndicate 
member  and  said. purchaser  in  the  stock  of  said  Railway  Company;  that  the 
records  of  the  commissioner  of  corporations  of  the  state  of  Oklahoma  show 
that  the  27,100  shares  above  mentioned  «tand  on  the  books  of  the  Oklahoma 
Central  Railway  Company  in  the  name  of  the  Canadian  Valley  Construction 
Company,  but  have  been  indorsed  in  blank  by  said  Canadian  Construction 
Company  and  are  In  the  hands  of  the  following  named  trustees:  Joseph  E. 
Otis,  The  Rookery,  Chicago ;  J.  S.  Keefe.  No.  1222  Commercial  National  Bank 
Building,  Chicago ;  H.  Wollenburger,  The  Rookery,  Chicago ;  S.  F.  Van  Oss, 
The  Hague,  Holland;  that  by  reason  of  the  facts  above  set  forth  the  said 
trustees,  Joseph  E.  Otis,  J.  S.  Keefe,  H.  Wollenburger,  and  S.  F.  Van  Oss  are 
personally  liable  to  said  Railway  Company  for  the  amount  of  the  par  value  of 
the  stock  standing  in  their  names;  that  each  of  the  participators  in  the  syn- 
dicate to  the  extent  of  his  participation  is  likewise  liable  to  said  Railway 
Company. 

**(14)  Your  petitioner  further  shows  that  some  time  prior  to  the  2d  day  of 
June,  1908v  the  funds  derived  from  the  sale  of  said  bonds  became  exhausted ; 
that  said  Railway  Company  and  said  Construction  Company  were  both  heavily 
In'debt ;  that  said  railroad  was  not  entirely  completed  and  equipped,  and  the 
members  of  said  syndicate  were  unable  to  raise  further  funds  from  the  sale 
of  additional  bonds  for  the  purpose  of  paying  off  the  indebtedness  of  said 
company  and  completing  said  railroad ;  that  for  the  purpose  of  financing  said 
railroad  until  it  should  prove  to  be  either  a  success  or  a  failure,  and  for  the 
further  purpose  of  hindering  and  delaying  the  creditors  both  of  said  Railway 
Company  and  of  said  Construction  Company,  the  members  of  said  syndicate 
determined  to  place  said  Railway  Company  and  said  Construction  Company 
in  the  hands  of  receivers ;  that  thereupon,  as  your  petitioner  is  informed  and 
believes,  all  or  ti  part  of  the  members  of  said  syndicate  being  the  same  per- 
sons who  had  planned  and  procured  the  incorporation  of  said  Railway  Com- 
pany and  said  Construction  Company,  acquired  from  Fairbanks,  Morse  &  Co., 
of  Chicago,  111.,  a  note  of  said  Railway  Company  in  the  sum  of  $2,301.11 ;  that 
thereafter  on  the  2d  day  of  June  they  caused  a  suit  to  be  commenced  on  the 
common-law  side  of  this  court  by  Ralph  W.  Algler  on  said  note;  that  on  the 
same  day  judgment  was  confessed  by  Dorset  Carter,  the  president  Of  said 
Railway  Company,  and  a  judgment  was  entered  for  the  sum  ot  $2,424.34; 
that  thereafter  on  the  same  day — that  is,  on  the  2d  day  of  June,  1908— an 
execution  was  issued  on  said  judgment,  and  a  return  of  said  execution  (no 
property  found)  was  at  once  made  at  the  direction  of  counsel  for  plaintiff; 
that  your  petitioner  is  informed  and  believes  and  so  i^tates  the  facts  to  be  that 
no  levy  or  demand  was  made ;  that  said  judgment  was  obtained  and  said  re- 
turn was  procured  for  the  sole  purpose  of  giving  the  court  jurisdiction  to  en- 
tertain a  creditor's  bill ;  that  your  petitioner  is  informed  and  believes  and  so 
states  the  fact  to  be  that  the  Issuance  of  said  execution  and  the  return  there- 
of (no  prbjDcrty  found)  was  not  made  in  good  faith;  that  thereafter  and  on 
the  same  day  said  persons  composing  said  syndicate  caused  a  creditor's  bill 
to  be  filed  by  said  Aigler  upon  said  judgment  and  a  receiver  to  be  appointed 
for  said  Railway  Company ;  that  said  creditor's  bill  was  based  upon  the  judg- 
ment above  mentioned  and  the  return  of  an  execution  thereon  (no  property 
found) ;  that  because  of  the  fact  connected  with  the  issuance  and  return  of 
said  execution  this  court  had  no  jurisdiction  to  entertain  said  creditor's  bill 
and  to  appoint  a  receiver  of  said  Railway  Company;  that  therefore  said 
creditor's  bill  should  be  dismissed  and  said  receiver  discharged;  that  so  t&r 
as  the  above  facts  are  matters  of  record  your  petitioner  refers  to  the  records 
and  files  of  this  court  in  the  case  above  described,  and  makes  said  records  and 
a  part  hereof. 
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"(15)  That  upon  the  same  day— that  is,  on  the  2d  day  of  June,  1908— Her- 
man WoUenbnrger,  vice  president  of  the  Oklahoma  Central  Railway  Company 
and  formerly  vice  president  of  Western  Trust  &  Savings  Bank,  trustee  under 
said  mortgage,  one  of  the  managers  of  said  syndicate,  commenced  a  suit  on 
the  common-law  side  of  this  court  against  the  Canadian  Valley  Construction 
Company ;  that  on  the  same  day  a  confession  of  judgment  was  filed  by  the 
Construction  Company  by  Dorset  Carter,  its  general  manager,  and  an  answer 
was  filed  admitting  said  indebtedness  to  J.  F.  Sharp,  the  general  attorney  of 
said  Railway  Company  and  of  said  Construction  Company  and  one  of  the  di- 
rectors of  said  Railway  Company,  ahd  thereupon  a  judgment  was  entered  in 
the  sum  of  $5,175;  that  on  the  same  day  an  execution  was  issued  and  re- 
turned by  order  of  counsel  for  complainant  (no  property  found) ;  that  on  the 
same  day — ^that  is,  on  the  2d  day  of  June,  1908 — ^a  creditor's  bill  was  filed  by 
said  Wollenburger  based  upon  said  judgment,  and  a  receiver  was  appointed 
by  this  court ;  that  your  petitioner  is  informed  and  believes  and  so  states  the 
fact  to  be  that  no  demand  was  'made  for  payment  of  the  judgment  aforesaid ; 
that  no  levy  was  made  upon  said  execution,  and  that  the  same  was  not  re- 
turned in  good  faith  (no  property  found),  but  that  said  judgment  was  entered, 
and  said  execution  issued  and  caused  to  be  returned  (no  property  found)  for 
the  sole  purpose  of  enabling  skid  syndicate  to  place  said  Construction  Com- 
pany in  the  hands  of  a  receiver;  that,  for  the  purpose  of  giving  said  pro- 
ceeding a  semblance  of  good  faith  and  fairness,  a  bill  of .  intervention  was 
filed  on  the  4th  day  of  June,  1908,  by  Solomon  Frederick  Van  Oss,  Alexander 
Van  Oss,  and  Jacobus  Santilhano,  copartners  trading  under  the  firm  name  of 
Van  Oss  &  0>.,  and  Abraham  Oppenheim,  Louis  I>en  Beer  Poortugael,  and 
Francois  Van  Alphan,  copartners  trading  under  the  firm  name  of  Oppenheim 
&  Van  Till,  whose  firms  were  both  members  of  the  syndicate  above  mentioned, 
setting  up  that  they  were  holders  of  a  large  amount  of  the  bonds  of  said  cor- 
poration and  stockholders  in  said  corporation  and  joining  in  the  prayer  of 
said  creditor's  bill  for  the  appointment  of  a  receiver;  that  because  of  the 
facts  alleged  above  said  creditor's  bill  should  be  dismissed  and  said  receiver 
discharged ; ,  that,  so  far  as  the  things  above  alleged  are  matters  of  record, 
your  petitioner  refers  to  the  files  and  records  in  this  court  in  the  cases  de- 
scribed above  and  makes  said  files  and  records  a  part  hereof. 

"(16)  That  on  the  same  day — that  is,  on  the  2d  day  of  June,  1908 — the  same 
persons  who  had  caused  the  suits  above  mentioned  to  be  begim  against  said 
Railway  Company  and  said  Construction  Company  caused  a  bill  to  be  filed  by 
the  Western  Trust  &  Savings  Bank  as  trustee  under  the  trust  deed  herein- 
before described  in  this  court  for  the  apparent  purpose  of  foreclosing  said 
trust  deed ;  that  the  prayer  of  said  bill  is  for  a  foreclosure  of  said  trust  deed 
and  for  the  appointment  of  a  receiver ;  that  in  and  by  said  trust  deed  it  was 
and  is  the  duty  of  said  trustee  to  protect  the  interests  of  the  holders  of  the 
bonds  secured  by  said  trust  deed ;  that  said  trustee  unmindful  of  its  duty  un- 
der said  trust  deed  caused  said  bill  to  be  filed  for  the  sole  purpose  of  rendering 
more  stable  if  possible  the  appointment  of  the  receiver  appointed  in  the  case 
of  Aigler  v.  Oklahoma  Central  Railway  Company,  abgve  mentioned,  and  for 
the  additional  purpose  of  hindering  and  delaying  the  creditors  of  said  Rail- 
way Company ;  that  the  actions  of  said  trustee  in  this  matter  are  entirely  di- 
rected by  the  promoters  of  said  Railway  Company  and  the  syndicate  afore- 
said, and  Its  actions  in  bringing  this  suit  were  entirely  in  behalf  of  said  per- 
sons :  that  at  least  two  of  the  officers  of  said  Western  Trust  &  Savings  Bank 
are  directly  and  financially  interested  In  promoting  said  railroad;  that  the 
president  of  said  bank  is  one  Joseph  R  Otis,  who  is  also  one  of  the  managers 
of  the  syndicate  hereinbefore  mentioned,  and  one  of  the  trustees  holding  prac- 
tically all  of  the  stock  of  said  Railway  Company ;  that  the  secretary  of  said 
bank  is  one  Willoughby  G.  Wallen,  who  Is  also  the  treasurer  of  said  Railway 
Company,  who,  as  your  petitioner  is  Informed  and  believes,  is  largely  inter- 
ested in  said  underwriting  syndicate ;  that  since  the  institution  of  said  suit 
by  said  Western  Trust  &  Savings  Bank  nothing  further  has  been  done  there- 
in ;  that  no  effort  has  been  made  by  said  trustee  to  intervene  or  take  part  in 
the  suit  of  Aigler  v.  Railway  Company,  aforesaid,  but  on  the  contrary  said 
tr«istee  has  wholly  neglected  to  protect  the  Interests  of  the  bondholders  in 
said  suit 
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"(17)  That  your  petitioner  Is  Informed  and  believes  and  so  states  the  fiict  to 
be  that  the  real  holders  and  owners  of  the  note  given  by  the  Oklahoma  Cen- 
tral Railway  to  Fairbanks,  Morse  ft  Ck).,  -above  described  upon  which  the 
judgment  was  obtained  by  said  Aigler  and  said  credltor*s  bill  by  him  brought 
are  largely  Indebted  to  said  Railway  Company,  upon  subscriptions  to  the  cap- 
ital stock  of  said  company ;  that  the  Indebtedness  due  said  Railway  Company 
from  the  holders  and  owners  of  said  note  should  be  set  off  as  against  the 
amount  due  upon  said  note ;  that  in  case  this  is  done,  it  will  be  found  that 
tlie  holders  and  owners  of  said  note  are  largely  Indebted  to  said  Railway  Com- 
pany over  and  above  the  amount  of  said 'note. 

"(18)  That  your  petitioner  is  Informed  and  believes  and  so  states  the  fact  to 
be  that  the  said  Herman  Wollenburger,  the  plaintiff  In  the  action  on  the  com- 
mon-law side  of  this  court  atwve  described  and  the  complainant  in  the  cred- 
itor's bill  hereinabove  mentioned  Is  largely  Indebted  to  said  Railway  Com- 
pany for  unpaid  subscriptions  to  its  capital  stock ;  that  it  will  be  found  that 
said  Wollenburger  Is  Indebted  to  said  RallwaJ^  Company  largely  in  excess  of 
the  amount  due  on  said  note;  that  such  indebtedness  for  said  unpaid  sub- 
scriptions should  be  set  off  as  against  the  amount  due  said  Wollenburger  on 
the  note  described  in  said  actions. 

"(ID)  Your  petitioner  further  alleges  that  tile  institution  of  all  of  said  ac- 
tions Is  a  part  of  the  scheme  of  the  promoters  of  said  Railway  Company  and 
the  members  of  said  syndicate  to  avoid  their  liability  as  stockholders  and  to 
hinder  and  delay  their  creditors ;  that  although  each  one  of  said  actions  pur- 
ports to  be  brought  in  good  faith  by  different  parties  represented  by  different 
counsel  and  solicitors,  nevertheless,  as  your  petitioner  is  informed  and  be- 
lieves all  of  said  actions  were  instituted  at  the  instigation  of  the  same  parties 
and  are  being  conducted  by  the  same  counsel ;  that  this  court  should  either 
dismiss  all  of  said  actions  and  discharge  the  receivers  appointed  therein,  or 
if  it  is  believed  that  a  receiver  should  be  allowed  to  remain  in  charge  of  the 
property  of  said  railroad  for  the  purpose  of  protecting  the  interests  of  all  par- 
ties, then  all  of  said  suits  should  be  consolidated  and  a  new  receiver  ap- 
pointed to  take  charge  of  and  manage  all  of  the  properties  of  said  Railway 
Company. 

"(20)  That  the  organization  of  the  Canadian  Valley  Construction  Company 
was  a  fraudulent  device  and  scheme  of  the  promoters  of  said  railroad  for  the 
purpose  of  enabling  them  to  obtain  possession  of  and  hold,  or  place  upon  the 
market,  the  stock  of  said  railroad  company  without  paying  therefor;  that 
said  scheme  was  and  Is  a  fraud  upon  the  creditors  of  said  Railway  Company ; 
that  by  means  of  said  device  stock  of  the  par  value  of  $2,710,000  was  Issued 
and  delivered  without  any  consideration  therefor  whatsoever;  that  many 
persons,  as  your  petitioner  Is  Informed  and  believes,  are  equitjtble  owners  of 
a  part  of  said  stock,  the  le^al  title  to  which  is  in  the  trustee  above  mentioned ; 
that  all  the  members  of  said  syndicate  and  all  of  the  equitable  holders  of  said 
stock  received  and  obtained  their  Interest  in  said  stock  while  knowing  that 
nothing  whatsoever  had  ever  been  paid  therefor,  and  that  said  stock  was 
wholly  unpaid  for ;  that  if  a  receiver  is  continued  in  charge  of  the  property 
of  the  said  Railway  Company  he  should  be  directed  to  proceed  at  once  by  ap- 
propriate action  to  collect  the  amounts  unpaid  on  the  subscriptions  to  the  cap- 
ital stock  of  said  Railway  Company;  that  if  a  sale  of  the  assets  and  prop- 
erty of  said  Railway  Company  shall  be  found  to  be  necessary  before  the  in- 
stitution of  the  action  last  above  mentioned  then  said  assets  and  property 
should  be  sold  subject  to  said  mortgage. 

"(21)  That  your  petitioner  brings  tliis  bill  In  behalf  of  himself  and  all  other 
cre<litors  of  said  defendant  similarly  situated." 

The  Steel  Company  In  its  prayer  prayed  that  all  the  parties  mentioned  in 
its  said  T>etltlon  should  be  made  parties  defendant;  that  the  bills  of  Algler 
and  Wollenburger  be  dismissed  and  the  receivers  discharged;  that  if  the 
court  should  determine  that  said  creditors'  bills  should  not  be  dismissed,  then 
that  they  be  consolidated  and  proceedetl  with  as  one  case;  that  your  peti- 
tioner be  allowed  to  become  a  co-complainant  la  said  consolidated  cause,  and 
that  a  new  receiver  be  appointed  therein ;  that  the  Intervening  petition  of  the 
Steel  Company  might  stand  as  an  answer  of  the  Steel  Company  to  the  bills 
of  complaint  in  the  Algler  and  Wollenburger  suits ;   that  the  relief  asked  for 
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in  said  bills  he  denied;  that  in  the  erent  said  creditors'  bills  should  not  be 
dismissed  that  an  account  might  be  taken  as  to  the  claim  of  the  Steel  Com- 
pany against  the  Oklahoma  Central  Railway  Company,  and  the  amount  found 
due  from  said  Railway  Company  to  your  petitioner  ascertained,  and  that  said 
Steel  Company  might  be  decreed  to  be  entitled  to  a  Hen  upon  all  of  the  prop- 
erty of  said  Oklabonm  Central  Railway  Company,  or  its  receiver  mi^t  be  de- 
creed to  pay  to  said  petitioner  the  amount  so  found  due  with  interest  thereon 
In  due  course  as  a  prior  and  preferred  debt  of  the  Railway  Company.  The 
bill  of  interyention  also  prayed  for  process  and  general  relief. 

Upon  the  filing  of  the  amended  petition  in  intervention  on  November  6, 
1908*  Aigler,  through  his  attorneys,  moved  the  court  for  an  order  setting  aside 
and  vacating  the  order  of  July  1,  1908,  allowing  the  Steel  Company  to  inter- 
vene and  so  much  of  the  order  made  October  10,  1908*  as  gave  the  Steel  Com- 
pany leave  to  file  an  amended  petition,  and  striking  from  the  files  the  original 
and  amended  petitions  in  intervention,  The  court  after  argument  on  Novem- 
ber 6,  1908,  granted  said  motion,  and  struck  both  the  amended  and  original 
petitions  in  Intervention  from  the  files  of  the  court.  The  Steel  Company  on 
the  same  day  appealed  from  said  order  to  this  court,  and  the  appeal  is  No. 
3,011  of  this  record.  That  there  may  be  no  confusion  in  regard  to  the  record 
it  may  be  stated  that  one  Gibson  was  appointed  receiver  of  the  Construction 
Company  in  the  Wollenburger  suit  on  June  2,  1908,  but  was  ordered  by  the 
court  on  August  7, 1908*  to  turn  over  the  possession  of  the  property  in  his  hands 
to  Ramsey,  the  receiver  of  the  Railway  Company,  which  was  accordingly  done. 

On  October  10,  1908,  Dorset  Carter,  stated  in  the  Intervening  petition  of  the 
Steel  Company  to  have  been  the  president  of  the  Railway  Company  and  gen- 
eral manager  of  the  Construction  Company,  as  agent  of  Ramsey,  the  receiver 
of  the  Railway  Company,  applied  to  the  court  for  the  issuance  of  receiver's  cer- 
tificates, and  based  his  application  on  a  petition  verified  by  himself.  It  does 
not  appear  that  any  notice  was  given  of  this  application  to  any  one  interested. 
It  does  appear,  however,  by  an  order  of  the  court  made  on  the  same  day  that 
the  Steel  Company  did  not  have  sufl!iclent  notice  thereof.  The  order  of  the 
court  sustaining  the  demurrer  of  Aigler  to  the  original  petition  in  intervention 
contained  the  following: 

"It  is  further  ordered  that  leave  be  granted  to  said  Illinois  Steel  Company 
to  file  its  amended  intervening  petition  within  thirty  days  from  this  date.  And 
said  cause  then  coming  on  to  be  heard  upon  the  petition  of  the  receiver  herein 
recoDuneuding  the  issuance  of  the  receiver's  certificates  and  it  appearing  to  the 
court  that  said  intervener,  Illinois  Steel  Company,  desires  to  file  objections  to 
said  petition,  and  it  further  appearing  to  the  court  that  said  intervener  has 
not  had  sufficient  notice  of  said  application  to  enable  it  to  prepare  such  objec- 
tions, and  it  airpearlng  also  that  there  is  an  immediate  necessity  of  proceeding 
with  the  hearing  of  said  cause  upon  motion  of  solicitors  for  said  intervener, 
Illinois  Steel  Company,  It  is  ordered  that  said  intervener,  Illinois  Steel  Com- 
pany, be" granted  leave  to  file  objections  to  the  application  of  the  receiver  herein 
for  the  issuance  of  receiver's  certificates  within  thirty  days  from  this  date; 
that  said  hearing  be  had  as  if  said  objections  had  already  been  filed,  and  that 
said  objections  when  filed  be  filed  nunc  pro  tunc  as  of  October  10,  1908,  and  re- 
late back  to  said  date  for  all  purposes." 

The  court,  however,  in  face  of  the  admitted  fact  of  want  of  notice,  on  the 
petition  alone  of  Carter  and  on  the  same  day  it'was  filed,  made  the  following 
order: 

"And  it  is  further  ordered,  adjudged,  and  decreed  that  Asa  E.  Ramsey,  as  re- 
ceiver herein,  be  and  he  Is  hereby  authorized  and  directed  forthwith  to  Issue 
and  negotiate  for  the  best  price  obtainable  not  less  than  85%,  his  receiver's 
certificates  in  the  denomination  of  |1,000  bearing  interest  at  the  rate  of  6%  per 
annum,  payable  semi-annually,  the  certain  installments  for  such  to  be  evi- 
denced by  couiwns  in  appropriate  form,  such  certificates  to  mature  three  years 
after  date,  with  the  right,  however,  to  the  receiver  to  redeem  the  same  at  par, 
and  accrued  interest  at  any  time  after  the  sale  of  said  Railway  Company's 
property  pursuant  to  a  decree  of  this  court  upon  giving  30  days'  notice  by  pub- 
lishing such  notice  once  each  week  in  some  newspaper  of  general  circulation  in 
the  state  of  Oklahoma  and  some  newspaper  of  general  circulation  published  in 
the  state  of  New  York  in  the  principal  sum  of  $100,000,  the  proceeds  whereof 
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are  to  be  used  in  the  payment  of  such  obligations  as  remain  unpaid  incurred  by 
the  receiver  of  the  Canadian  Valley  Construction  Company  while  in  the  man- 
agement, control,  and  operation  of  said  Railway  Company  or  paying  the  un- 
paid obligations  incurred  by  the  receiver  herein  in  the  management,  control, 
and  operation  of  said  railway;  for  defraying  the  expenses  of  repairing  and 
ballasting  of  the  roadbed  of  said  Railway  Company  not  exceeding  $25,000;  for 
building  platforms  and  stocki>ens  at  convenient  points  along  the  right  of  way, 
not  exceeding  $4,000 ;  for  building  piers  for  the  support  of  and  installing  a  ste^ 
bridge  over  the  Washita  river  not  exceeding  $5,000;  for  paying  notes  of  the 
said  Railway  Company  held  by  the  Pullman  Company  due  upon  the  1st  days 
of  June,  July,  August,  September,  and  October,  respectively,  not  exceeding 
$4,500 ;  for  paying  George  Ristlne  $210  for  premium  on  Insurance  upon  passen- 
ger equipment ;  for  paying  amount  due  Atchison,  Topeka  &  Santa  F6  Railway 
Company  upon  freight  $4,007.85 ;  for  paying  traffic  balances  to  connecting  car- 
riers not  exceeding  $12,000;  for  paying  terminal  rental  due  Chicago,  Rock 
Island  &  Pacific  Railway  Company  $3,935.56.  The  balance  of  the  proceeds  of 
said  $100,000  certificates,  if  any,  after  defraying  the  items  hereinbefore  provided 
for  to  be  reported  to  this  court,  and  to  be  held  subject  to  the  further  direction 
of  this  court.  Be  it  further  ordered,  adjudged,  and  decreed  that  the  said  Asa 
E.  Ramsey,  as  receiver  herein,  be  and  he  is  hereby  authorlssed  and  directed  to 
issue  his  receiver's  certificates  of  the  same  issue  and  upon  the  same  terms  in 
such  amount  as  may  be  necessary  to  raise  funds  to  pay  such  labor  and  salary 
claims,  If  any,  Incurred  prior  to  June  2,  1908,  as  may  hereafter  be  allowed  as 
preferred  claims  against  said  Railway  Company  not  to  exceed  $194,000  in  ad- 
dition to  the  amounts  heretofore  authorized;  such  last-named  certificates  not 
to  be  issued  before  such  claims  are  allowed  as  preferred  against  said  Railway 
Company.  Be  it  further  ordered,  adjudged,  and  decreed  that  all  of  the  re- 
ceiver's certificates  herein  authorized  to  be  sold  shall  be  a  portion  of  a  total 
Issue  of  receiver's  certificates  not  to  exceed  $500,000,  all  of  equal  priority  and 
lien,  and  that  there  shall  remain  In  this  court  the  right  from  time  to  time  as 
In  Its  Judgment  occasion  may  require  to  authorize  and  direct  without  notice  to 
the  holders  of  the  certificates  herein  authorized,  but  upon  due  notice  to  all  par- 
ties to  this  cause,  further  sales  of  the  receiver's  certificates,  the  total  of  which, 
however,  with  those  herein  authorized,  shall  not  exceed  $500,000,  which  shall 
all  be  a  portion  of  a  total  issue  of  $500,000  all  of  equal  priority  and  lien,  and 
that  such  certificates  now  herein  authorized  or  hereafter  to  be  authorized  por- 
tlons  of  said  $500,000  shall  be  first  prior  and  paramount  liens  upon  all  and 
singular  the  property,  real  and  personal,  of  the  said  Oklahoma  Central  RaU- 
way  Company,  including  the  right  of  way,  cars,  locomotives,  eng^ines^  machine 
shops,  station  houses,  tools,  buildings,  equipment,  and  appurtenances  superior 
to  the  lien  of  the  trust  deed  securing  the  bond  of  said  Railway  Company  and 
superior  to  all  and  every  other  lien  or  incumbrance  whatsoever,  but  without 
priority  or  preference  of  one  certificate  over  another  by  reason  of  Its  prior  issue 
or  for  any  other  reason." 

From  this  order  the  Steel  Company  appealed,  and  the  appeal  is  No.  2,988  of 
this  recprd. 

William  D.  McKenzie  (K.  K.  Knapp,  R.  W.  Campbell,  D,  M.  Tib- 
betts,  and  Fred  W.  Green,  on  the  brief),  for  appellant. 

George  C.  Preston  (Charles  H.  Hamill,  Lessing  Rosenthal,  and  J. 
H.  Gordon,  on  the  brief),  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  GARLAND  and  POLr 
LOCK,  District  Judges. 

GARLAND,  District  Judge  (after  stating  the  facts  as  above).  These 
appeals  have  been  submitted  upon  one  record.  We  are  met  at  the 
threshold  of  appeal  No.  3,011  with  the  objection  that  the  order  of 
November  6,  1908,  striking  the  petition  in  intervention  of  appellant 
from  the  files  is  not.  appealable.    The  reason  for  the  objection  is  the 
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rule  stated  in  Credits  Commutation  Company  v.  United  States,  91 
Fed.  673,  34  C.  C  A.  14,  as  follows: 

**When  leave  to  intervene  In  an  equity  case  is  asked  and  refused,  the  rule  so 
far  as  we  are  aware  is  well  settled  that  the  order  thus  made  denying  leave 
to  intervene  Is  not  regarded  as  a  final  determination  of  the  merits  of  the  claim 
on  which  the  intervention  is  based,  but  leaves  the  petitioner  at  full  liberty  to 
assert  his  rights  in  any  other  appropriate  form  of  proceeding.  Such  orders  not 
only  lack  the  finality  which  is  necessary  to  support  an  appeal,  but  it  is  usually 
said  of  them  that  they  cannot  be  reviewed  because  they  merely  involve  an  ex- 
ercise of  the  discretionary  powers  of  the  trial  court  Ex  parte  Cutting,  94  U. 
S.  14  [24  L.  Ed.  49] ;  Hamlin  v.  RaUroad  Co.,  78  Fed.  664  [24  C.  C.  A.  271,  36 
L.  K.  A.  826] ;  Jones  &  Laughlhis  v.  Sands,  79  Fed.  913  [25  C.  C.  A.  233] ;  In 
re  Street,  Petitioner,  62  Fed.  218  [10  0.  C.  A.  446J." 

In  this  same  case,  however,  the  court  also  said :     ' 

"It  is  doubtless  true  that  cases  may  arise  where  a  denial  of  the  right  of  a 
third  party  to  intervene  therein  would  be  a  practical  denial  of  certain  relief  to 
which  the  intervener  is  fairly  entitled  and  can  only  obtain  by  an  intervention. 
Cases  of  this  sort  are  those  where  there  is  a  fund  in  court  undergoing  admin- 
istration to  which  a  third  party  asserts  some  right  which  will  be  lost  in  the 
event  that  he  is  not  allowed  to  intervene  'before  the  fund  is  dissipated.  In 
such  cases  an  order  denying  leave  to  intervene  is  not  discretionary  with  the 
chancellor,  and  will  generally  furnish  the  basis  for  an  appeal  since  it  finally 
di8];>oses  of  the  intervener*8  claim  by  denying  him  all  right  to  relief." 

The  above  language  was  approved  by  the  Supreme  Court  in  the 
same  case  on  appeal.  177  U.  S.  315,  20  Sup.  Ct.  636,  44  L.  Ed.  782. 
In  the  case  at  bar  the  trial  court  had  taken  possession  of  all  of  the 
property  the  Railway  Company  had.  The  Steel  Company,  if  it  were 
to  have  anything  to  say  as  to  the  disposition  of  said  property,  was 
obliged  to  intervene  so  that  it  could  be  heard  in  the  protection  of  its 
rights.  It  could  not  go  anywhere  else.  The  bill  filed  by  Aigler  by  its 
very  terms  was  filed  as  much  for  the  benefit  of  the  Steel  Company  as 
Aigler.  The  Steel  Company,  however,  is  not  obliged  to  rely  upon  the 
exception  to  the  general  rule  above  stated  in  order  to  sustain  its  right 
to  appeal  from  the  order  which  ousted  it  as  intervener.  The  case  pre- 
sented is  not  one  where  a  court  has  refused  to  permit  a  stranger  to  the 
record  to  intervene.  The  court  did  permit  the  Steel  Company  to 
intervene  and  consent  that  process  issue  on  the  petition  in  intervention 
to  all  parties  not  of  record  was  given  by  Aigler  the  complainant.  Aig- 
ler, and  Ramsey,  the  receiver,  demurred  to  the  petition  for  want  of 
equity  and  the  court  on  argument  sustained  the  demurrer  of  Aigler 
with  leave  to  the  Steel  Company  to  amend  its  petition.  By  these  pro- 
ceedings the  Steel  Company  became  a  party  to  the  cause,  and  the  court 
could  not  finally  dispose  of  its  rights  as  it  attempted  to  do  without  the 
right  of  appeal.  We  now  come  to  consider  the  merits  of  the  order 
striking  the  amended  intervening  petition  of  the  Steel  Company  from 
the  files.  We  are  not  informed  by  the  record  as  to  the  grounds  upon 
which  the  trial  court  based  its  decision. 

We  have  a  right  to  infer,  however,  that  the  ruling  of  the  court  was 
based  upon  the  grounds  stated  in  the  motion  for  the  order  and  they 
were  as  follows :  First,  that  the  intervening  petition  did  not  show  that 
the  Steel  Company  had  any  lien  upon  the  property  bi  the  Railway 
Company  in  the  hands  of  the  court;  and,  second,  that  said  petition  did 
not  show  that  the  Steel  Company  was  in  any  wise  interested  in  the  ad- 
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ministration  of  the  estate  in  the  possession  of  the  court.  Manifestly 
neither  one  of  these  grounds  were  tenable.  The  Steel  Company  was 
the  holder  of  bonds  of  the  par  value  of  $160,000  secured  by  a  first 
mortgage  on  all  the  property  in  the  hands  of  the  court  and  it  was  in- 
terested in  the  estate  as  a  creditor  for  materials  furnished  the  Railway 
Company  to  construct  the  road  in  the  sum  of  $129,124.64.  What  sort 
of  logic  is  it  which  permits  Aigler  with  a  claim  of  less  than  $2,500  to 
invoke  the  action  of  the  court,  and  denies  the  same  privilege  to  the 
Steel  Company?  As  was  said  by  the  Supreme  Court  in  Louisville 
Trust  Co.  V.  Louisville,  etc.,  Ry.,  174  U.  S.  687,  19  Sup.  Ct.  831  (43 
L.  Ed.  1130) : 

"The  facts  apparent  on  the  face  of  the  record  were  such  as  Justified  inquiry, 
and  upon  those  facts,  supported  by  the  positive  and  verified  allegations  of  the 
petitioner  it  was  the  duty  of  the  trial  court  to  have  stayed  proceedings  and 
given  time  to  produce  evidence  in  support  of  the  charges.  Taking  them  as  a 
whole  they  are  very  suggestive,  independent  of  positive  allegation ;  so  sugges- 
tive, at  least,  that,  when  a  distinct  and  verified  charge  of  wrong  was  madi^  the 
court  should  have  Investigated  it" 

The  Steel  Company  was  entitled  to  intervene  as  a  bondholder  and 
as  a  general  creditor,  the  proceeding  being  one  to  distribute  all  prop- 
erty of  the  Railway  Company.  Louisville  Trust  Co.  v.  Louisville, 
New  Albany  &  Chicago  R.  R.  Co.,  174  U.  S.  674,  19  Sup.  Ct.  827,  43 
L.  Ed.  1130 ;  Savings  &  Trust  Company  v.  Baer  Valley  Irrigation  Co. 
(C.  C.)  93  Fed.  339 ;  Farmers'  Loan  &  Trust  Co.  v.  San  Diego  Street 
Car  Co.  (C.  C.)  45  Fed.  618 ;  Continental  Trust  Co.  v.  Toledo,  St.  L. 
&  K.  C.  R.  R.  Co.  (C.  C.)  82  Fed.  642 ;  Campbell  v.  Railroad  Co.,  1 
Woods,  368,  Fed.  Cas.  No.  2,366 ;  Williams  v.  Morgan,  111  U.  S.  684, 
4  Sup.  Ct.  638,  28  L.  Ed.  559 ;  Wallace  v.  Loomis,  97  U.  S.  147,  24 
L.  Ed.  895 ;  Williamson  &  Upton  v.  New  Jersey  Southern  Ry.  Co.,  25 
N.  J.  Eq.  13 ;  Relmont  Nail  Co.  v.  Columbia  Iron  &  Steel  Co.  (C.  C.) 
46  Fed.  336 ;  Cook,  Corporations,  §  848e ;  Hamlin  v.  Toledo,  St.  L. 
&  K.  C.  R.  R.  Co.,  78  Fed.  664,  24  C.  C.  A.  271,  36  L.  R-  A.  826. 
The  right  to  object  to  the  mere  right  of  the  Steel  Company  to  inter- 
vene, at  the  time  the  order  was  made  had  been  waived  by  Aigler  by 
consenting  to  the  issuance  of  process  and  in  demurring  to  the  petition. 
Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R.  R.  Co.,  78  Fed.  664,  24  C.  C.  A. 
271,  36  L.  R.  A.  826;  French  v.  Gapen,  105  U.  S.  509,  26  L.  Ed.  951; 
Periy  v.  Godbe  (C.  C.)  82  Fed.  141 ;  Weinberg  v.  Noonan,  193  111. 
165,  61  N.  E.  1022 ;  Cyc.  vol.  16,  p.  203 ;  Encyclopedia  of  Pleading 
and  Practice,  vol.  14,  p.  102.  Having  obtained  jurisdiction  by  the 
appeal  from  the  order  of  November  6,  1908,  ousting  the  Steel  Com- 
pany from  the  case,  we  may  review  the  order  of  October  10,  1908,  au- 
thorizing the  issuance  of  receiver's  certificates  whether  the  latter  order 
is  appealable  or  not.  There  is,  however,  persuasive  authority  that  this 
latter  order  is  appealable.  Farmers'  Loan  &  Trust  Company,  Peti- 
tioner, 129  U.  S.  206,  9  Sup.  Ct.  265,  32  L.  Ed.  656 ;  Bibber-White 
Company  v.  White  River  Val.  Electric  R.  Co.,  115  Fed.  786.  788,  63 
C.  C.  A.  282,  284.  It  was  said  by  the  Supreme  Court  in  Wallace  v. 
Loomis,  97  U.  $.  162  (24  L.  Ed.  895)  as  follows: 

"The  power  of  a  court  of  equity  to  appoint  managing  receivers  of  such  prop- 
erty as  a  railroad,  when  taken  under  its  charge  as  a  trust  fund  for  the  payment 
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of  Incumbranoes,  and  to  authorize  such  receivers  to  rat3e  money  necessary  for 
the  preservation  and  management  of  the  property,  and  make  the  same  charge- 
able as  a  lien  thereon  for  its  repayment  cannot  at  this  day  be  seriously .  dis- 
puted. It  is  a  part  of  that  Jurisdiction  always  exercised  by  the  court  by  which 
it  is  its  duty  to  protect  the  trust  funds  in  its  hands.  It  is  undoubtedly  a  power 
to  be  exercised  with  great  caution ;  and  If  possible  with  the  consent  or  acqui- 
escence of  the  parties  interested  in  the  fund." 

To  this  rule  there  is  no  exception.  High  on  Receivers,  page  407; 
Union  Trust  Company  v.  Illinois  Midland  Railway  Co.,  117  U.  S. 
465,  6  Sup.  Ct.  809,  29  L.  Ed.  963 ;  American  and  English  Encyclo- 
pedia of  Law,  vol.  24,  p.  39 ;  Alderson  on  Receivers,  page  457.  Where 
there  is  objection  made  to  the  issuance  of  receiver's  certificates  they 
should  not  be  issued  on  the  unsupported  petition  of  tlll^receiver.  Al- 
derson on  Receivers,  453,  455 ;  Meyer  v.  Johnston,  53  Ala.  237.  The 
trial  court  did  not  even  have  the  official  responsibility  of  its  receiver  to 
rely  upon  when  it  made  the  order  authorizing  the  issuance  of  receiver's 
certificates,  but  only  the  statement  of  the  agent  of  the  receiver,  and 
that  agent  a  person  so  related  to  the  affairs  of  the  Railway  Company 
as  to  at  once  suggest  to  the  court  careful  consideration  of  his  petition. 

When  a  court  of  equity  takes  possession  of  railroad  property 
through  its  receiver  for  the  benefit  of  all  having  an  interest  therein, 
its  honor  and  integrity  is  pledged  as  a  guaranty  that  so  far  as  the  court 
can  control  the  matter  everything  will  be  done  to  conserve  and  protect 
that  property.  It  is  because  of  this  responsibility  and  obligation  that 
in  proper  cases  the  court  may  authorize  its  receiver  to  issue  certificates 
for  the  purpose  of  raising  money  where  the  income  of  the  road  is  in- 
sufficient for  the  proper  conservation  of  the  same  pending  the  litiga- 
tion. The  power  to  authorize  the  issuance  of  certificates  is  limited  by, 
and  is  coextensive  with,  its  obligation  to  conserve  the  property  in  its 
custody,  and  any  expenditure  of  money  that  has  not  this  primary  pur- 
pose for  its  object  is  beyond  the  power  of  the  court  and  unauthorized. 
To  create  an  indebtedness  which  shall  have  priority  over  the  claims  of 
all  persons  interested  in  the  property  taken  possession  of  by  the  court 
is  a  serious  matter.  Take  the  present  case  for  illustration:  Aigler 
obtains  a  judgment  of  less  than  $2,500  in  amount  against  the  .Railway 
Company.  He  has  a  receiver  appointed,  and  the  receiver  is  authorized 
to  issue  and  sell  certificates  to  the  amount  of  nearly  $200,000,  which 
shall  be  considered  a  part  of  a  total  issue  of  $500,000,  and  this  is  done 
within  a  little  over  four  months  from  the  date  when  the  court  took  pos- 
session of  a  railroad  130  miles  in  length.  The  order  of  October  10, 
1908,  executed  according  to  its  terms  would  be  confiscation,  not  con- 
servation. In  the  case  of  Farmers'  Loan  &  Trust  Co.  v.  Oregon  Pa- 
cific R.  R.  Co.,  31  Or.  237,  48  Pac.  706,  38  L.  R.  A.  424,  66  Am.  St. 
Rep.  822,  the  Supreme  Court  of  Oregon  in  speaking  of  a  railroad 
receivership  used  the  following  language : 

"And  If  at  any  time  after  the  appointment  has  been  made  It  become  apparent 
to  the  court  that  It  will  be  unable  to  pay  and  discharge  the  present  or  future 
liabilities  ln<!urred  by  its  executive  officer  and  manager,  it  should  refuse  to  con- 
tinue the  operation  of  the  road  under  the  receiver  unless  its  expenses  are  guar- 
anteed. No  court  is  bound  or  ought  to  engage  or  continue  in  the  operation  of  a 
railroad  or  any  other  enterprise  without  the  ability  to  promptly  discharge  its 
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obligations,  and  unless  4t  can  do  so  It  should  keep  out,  or  Immediately  go  out 
of  the  business/' 

The  above  language  was  approved  by  the  Supreme  Court  in  At- 
lantic Trust  Co.  V,  Chapman,  208  U.  S.  360,  28  Sup.  Ct.  406,  52  L. 
Ed.  528.  We  do  not  say  that  the  receiver  in  the  present  case  ought 
not  to  be  authorized  to  issue  any  certificates.  No  court  ought  to  de- 
termine that  question  simply  on  the  showing  made  by  Dorset  Carter, 
the  receiver's  agent.  There  should  be  a  full  and  fair  hearing  on  the 
petition  presented  after  due  notice  to  all  persons  interested,  and  then, 
guided  by  the  principles  declared  in  the  cases  cited,  the  court  should 
limit  the  amount  of  certificates  if  any  are  issued,  to  that  sum  which 
would  be  nec^fcary  to  conserve  the  estate  in  its  hands.  Manifestly, 
the  issuance  d^ertificates  to  th^  amount  of  $94,000  to  raise  money  to 
pay  labor  and  salary  claims,  if  any,  incurred  prior  to  June  2,  1908, 
was  wholly  unauthorized.  Our  conclusion  on  this  branch  of  the  case 
is  that  the  order  of  October  10,  1908,  was  made  without  sufficient  no- 
tice to  those  interested,  and  that  the  court  did  not  have  that  particular 
and  reliable  information  before  it  which  was  necessary  in  such  a 
serious  matter. 

The  judgment  of  this  court  will  be  that  the  order  of  November  6» 
1908,  and  of  October  10,  1908,  be  reversed  and  the  case  remanded  to 
the  United  States  Circuit  Court  for  the  Eastern  District  of  Oklahoma, 
with  instructions  to  proceed  in  due  course  upon  the  intervening  peti- 
tion of  the  Steel  Company,  and  after  due  notice  to  all  persons  or 
parties  interested  to  investigate  the  matters  stated  in  the  petition  of  the 
receiver  for  the  issuance  of  receiver's  certificates,  and  proceed  thereon 
as  law  and  justice  may  require,  and  in  conformity  with  the  views  here- 
in expressed. 


PORT  OF  PORTLAND  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  7,  1910.    Rehearing  De- 
nied March  7,  1910.) 

No.  1,654. 

Collision  (S  46*)  — Steameb  and  Dbedgb  in  Tow  Meetino  —  Violation  of 
Rules. 

The  lighthouse  tender  Manzanita,  proceeding  down  the  Columbia  river 
from  Portland  at  night  after  starting  upon  a  course  from  a  point  on  the 
Washington  shore  toward  a  light  farther  down  on  the  opposite  shore,  saw 
the  lights  of  the  dredge  Columbia  two  points  on  her  starboard  bow,  and 
also  the  lights  on  a  string  of  pontoons  supporting  her  discharge  pipe  ex- 
tending to  her  right  for  about  a  thousand  feet.  The  dredge  carried  no 
running  lights,  and  the  officers  of  the  Manzanita  supposed  her  to  be  an- 
chored or  at  work,  and  that  her  discharge  pipe  extended  to  the  Washing- 
ton shore  and  closed  the  ch«innel  on  that  side,  and  therefore  decided  to 
pass  to  the  left  of  her.  The  dredge  was  in  fact  being  moved  slowly  up 
the  river  by  a  tug  on  her  starboard  side,  whose  lights  could  not  be  seen 
from  the  Manzanita,  and  her  pontoons  were  trailing  behind.  After  ap> 
proaching  to  within  a  half  mile  or  less,  and  finding  the  dredge  across  the 
course,  the  Manzanita  signaled  her  intention  to  pass  starboard  to  star- 
board  and   starboarded   her   helm,    but   received   no   answering   signal. 

•For  other  caaes  see  same  topic  A  S  humbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  iudeses 
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Shortly  after  the  vessels  came  into  collision.  Held,  that  the  dredge  and 
her  tug  were  both  in  fault  for  not  carrying  proper  lights  to  show  that  the 
dredge  was  in  motion  and  for  not  answering  the  signal,  and  that  the  Man- 
zanita  was  also  in  fault  for  not  discovering  before  reaching  the  dredge 
that  she  was  in  motion  and  keeping  to  the  right,  as  required  by  the  rules. 

[Ed.  Note. — VoT  other  cases,  see  Collision,  Cent.  Dig.  S  52 ;  Dec.  Dig.  8 
4a* 

Signals  of  meeting  vessels,  see  note  to  The  New  York,  30  C.  C  A.  630.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Oregon. 

In  Admiralty.  Suit  by  the  United  States  against  the  Port  of  Port- 
land.   Decree  for  libelant,  and  respondent  appeals.    Reversed. 

See,  also,  147  Fed.  865. 

Williams,  Wood  &  Linthicum,  for  appellant. 
John  McCourt,  U.  S.  Atty. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  appellee  brought  a  libel  against  the 
appellant  to  recover  damages  resulting  from  a  collision  between  the 
lighthouse  tender  Manzanita,  a  steam  vessel,  belonging  to  the  appellee, 
and  the  dredge  Columbia,  then  being  navigated  on  the  Columbia  river 
by  the  tug  John  McCracken,  both  of  which  latter  vessels  belonged  to 
the  appellant.  The  collision  occurred  at  about  6:45  o'clock  p.  m.,  Oc- 
tober 6,  1905,  at  a  point  about  2.15  miles  below  Waterford,  Wash. 
The  dredge  Columbia  was  a  scow-shaped  craft  265  feet  in  length,  and 
at  the  time  of  the  collision  had  a  draft  of  from  6  to  8  feet.  She  carried 
a  cutter  extending  about  30  feet  beyond  her  bow,  for  loosening  the 
substance  of  the  bed  of  the  stream  while  dredging.  The  height  of  the 
dredge  and  its  superstructure  was  24  feet  8  inches  above  the  water  line, 
and  her  pilot  house  extended  2  feet  10  inches  still  higher.  She  car- 
ried astern,  for  the  purpose  of  discharging  the  spoil  when  dredging,  a 
pipe  of  an  aggregate  length  of  from  900  to  1,000  feet,  sustained  upon  a 
line  of  27  pontoons.  While  dredging  the  cutter  was  lowered  to  the 
bed  of  the  stream,  and  the  line  of  pontoons  extended  across  the  chan- 
nel at  about  right  angles,  so  as  to  deposit  the  spoil  in  shoal  water  near 
the  shore.  When  the  dredge  was  being  towed,  the  pontoons  extended 
in  a  line  astern.  The  tug  John  McCracken  was  about  90  feet  in  length, 
and  the  top  of  her  pilot  house  was  about  22  feet  above  the  water  line. 
At  the  time  of  the  collision  she  carried  running  lights  in  screens  upon 
either  side  of  the  pilot  house.  The  Manzanita  was  152  feet  in  length 
and  was  drawing  11  feet  4  inches  aft,  and  about  6  feet  6  inches  for- 
ward at  the  time  of  the  collision. 

For  some  time  prior  to  the  date  of  the  collision,  the  Columbia  had 
been  engaged  in  dredging  at  a  point  about  3%  miles  below  the  point 
where  the  collision  occurred.  About  4  p.  m.  on  that  day  she  was  taken 
in  tow  by  the  tug,  which  was  fastened  to  her  starboard  quarter,  while 
a  wood  scow  was  placed  in  front  of  the  tug.  At  that  time  the  tide  was 
ebbing.    At  the  time  of  the  collision  it  had  commenced  to  flood  slightly. 
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Slow  progress  was  made,  a  mile  the  first  hour,  a  mile  and  a  half  in  the 
second,  and  about  a  mile  and  a  quarter  in  the  last  three-quarters  of  an 
hour  immediately  preceding  the  collision.  The  Manzanita  left  Port- 
land at  about  1  p.  m.  on  that  day,  with  orders  to  proceed  to  Astoria. 
She  made  from  9  to  10  knots  an  hour  until  she  arrived  abreast  the 
Waterford  Post  Light  on  the  Washington  shore.  From  that  point 
the  ordinary  course  pursued  by  navigators  of  the  Columbia  river  is  to 
proceed  beyond  the  light  from  a  quarter  to  a  half  mile,  then  to  head 
directly  for  Westport  Reach  Light  on  the  Oregon  shore,  a  light  which 
stands  slightly  higher  than  the  surface  of  the  water.  The  master  of 
the  Manzanita  testified  that,  after  passing  the  Waterford  Post  Light, 
he  directed  the  vessel's  course  directly  for  the  Westport  Reach  Light, 
and  almost  immediately  thereafter  he  and  the  mate  sighted  the  dredge, 
which  to  them  appeared  to  be  at  anchor  or  engaged  in  dredging.  They 
saw  the  train  of  pontoons  in  the  wake  of  the  dredge  on  which  were 
distributed  seven  lights,  and  they  assumed  that  the  starboard  channel 
was  thereby  closed.  They  decided  to  pass  the  dredge  on  her  starboard 
side.  Owing  to  the  height  of  the  dredge,  the  running  lights  on  the 
tug  were  not  visible  to  a  vessel  coming  down  the  river,  and  approach- 
ing her  port  side.  The  dredge  herself  carried  no  running  or  navigat- 
ing lights,  but  had  an  electric  white  light  above  the  pilot  house  and  two 
lanterns  attached  beneath  the  same,  and  her  staterooms  and  working 
rooms  were  brightly  lighted  up.  The  point  of  collision  was  from  200 
to  300  feet  instream  from  the  upper  end  of  two  fish  traps  located  upon 
the  Oregon  side  of  the  river,  which  extended  into  the  stream  about 
500  feet.  As  to  what  occurred  between  the  time  when  the  master  and 
the  mate  of  the  Manzanita  discovered  the  dredge  and  the  time  of  the 
collision,  there  is  some  uncertainty  in  the  testimony.  There  can  be  no 
question  that  the  officers  of  the  Manzanita  believed  the  dredge  to  be  at 
anchor,  and  believed  that  her  line  of  pontoons  extended  across  the  star- 
board channel.  As  the  Manzanita  approached  the  Columbia  at  a  dis- 
tance variously  estimated  by  her  own  officers  at  from  slightly  less  than 
half  a  mile  to  two  ship  lengths,  she  blew  two  whistles  as  a  signal  that 
she  would  pass  the  dredge  starboard  to  starboard.  There  was  no  an- 
swer from  the  tug  or  from  the  dredge.  The  helm  of  the  Manzanita 
was  put  astarboard,  so  as  to  change  her  course  two  points  to  port,  and 
very  shortly  thereafter  the  collision  occurred. 

At  the  time  when  the  captain  and  the  mate  of  the  Manzanita  first 
sighted  the  dredge,  the  latter  was  about  two  miles  away,  and  they  testi- 
fied that  the  Manzanita  had  been  put  upon  her  course  toward  the  West- 
port  Light.  They  both  testified,  also,  that,  when  they  sighted  the 
dredge,  she  was  two  points  on  their  starboard  bow.  The  court  below 
rejected  this  testimony  as  incredible,  and  reasoned  that  if  the  Man- 
zanita, after  passing  the  Waterford  Light,  was  headed  toward  the 
Westport  Light,  to  place  the  position  of  the  dredge  two  points  on  the 
Manzanita's  starboard  bow  would  be  to  place  her  near  the  Washing- 
ton shore,  a  position  virhich  she  could  not  possibly  have  occupied.  We 
are  not  convinced  that  the  testimony  should  be  rejected  on  this  line  of 
reasoning.  It  is  not  improbable  that  the  officers  of  the  Manzanita, 
who  never  had  navigated  the  Columbia  river  at  night,  and  had  had  no 
particular  occasion  to  observe  the  shore  lights,  may  have  mistaken  the 
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light  on  one  of  the  fish  traps  for  the  Westport  Light.  In  that  case 
the  dredge  would  have  been,  as  they  testified  that  it  was,  about  two 
points  on  their  starboard  bow.  That  their  testimony  was  not  inad- 
vertently given  is  indicated  by  the  fact  that  Capt.  Byrne  in  that  connec- 
tion explained  to  the  court  that  a  point  was  11  degrees  and  15  minutes. 
There  is  corroboration  of  tiiis  view  of  the  course  of  the  Manzanita  in 
the  statement  of  the  mate,  who  testified  that  he  did  not  remember  see- 
ing the  Westport  Light  until  about  the  time  when  the  Manzanita  sig- 
naled the  dredge,  and  that  then  he  saw  the  light  clear  in  front  of  or 
across  the  bow  of  the  dredge.  It  was  impossible  for  him  at  that  time 
to  have  seen  the  Westport  Light  in  that  position,  because  the  dredge 
bad  long  since  intercepted  the  course  from  the  Waterford  Light  to 
the  Westport  Light,  and,  if  he  saw  a  light  across  the  bow  of  the 
dredge,  it  must  have  been  some  other  than  the  Westport  Light. 

But  whether  or  not  they  were  mistaken  as  to  the  light  to  which  their 
course  was  directed  is  not  of  particular  importance.  Whether  it  was 
the  Westport  Light  or  some  other  light  mistaken  for  it,  it  is  obvious 
that  the  Manzanita  had  before  her  an  unobstructed  course  at  the  be- 
ginning of  which  the  dredge  was  on  her  starboard  bow,  and  it  is  un- 
disputol  that  the  Manzanita,  after  heading  for  a  light  on  the  Oregon 
shore,  changed  her  course  but  once  before  the  collision.  Both  the  cap- 
tain and  mate  testified  that,  when  the  Manzanita  had  approached  within 
a  distance  of  between  a  quarter  of  a  mile  and  a  half  mile  of  the  dredge, 
the  Manzanita  was  slowed  down  and  her  engines  were  stopped,  after 
which  she  Hew  two  whistles  as  signals  to  pass  the  dredge  starboard  to 
starboard,  and  about  two  seconds  thereafter  starboarded  her  helm  two 
points,  so  that  the  dredge  then  bore  three  or  four  points  on  her  star- 
board bow,  and  that  they  continued  on  that  course  until  the  collision, 
expecting  to  pass  the  dredge  at  a  distance  of  200  or  300  feet  from  her 
bow.  The  mate  testified  that  he  discovered  that  there  was  going  to  be 
a  collision  when  the  steamer  was  about  a  ship's  length  away  from  the 
dredge,  and  that  nothing  further  was  done  to  avert  collision  by  revers- 
ing the  Manzanita's  engines  or  otherwise.  The  testimony  of  several 
witnesses  who  were  on  the  dredge  and  saw  the  approaching  steamer  is 
to  the  effect  that  the  latter  approached  head  on  directly  toward  the 
dredge  until  within  two  or  three  boat  lengths,  when  she  turned  her 
course  and  came  around  directly  across  the  bows  of  the  dredge.  The 
evidence  that  the  Manzanita  was  very  near  the  dredge  when  her 
course  was  changed  is  confirmed  by  the  deposition  of  the  captain  of  the 
Manzanita  given  on  May  3,  1906,  in  which  he  deposed  that  he  kept  on 
his  course  until  about  half  a  minute  before  the  collision,  and  that  then, 
when  he  was  about  two  ship  lengths  from  the  dredge,  he  attempted 
to  pass  her  on  the  Oregon  side.  When,  ten  months  later,  he  gave  his 
testimony  at  the  trial,  he  testified  that  he  was  in  error  in  so  testifjnng 
in  his  deposition,  and  that,  upon  refreshing  his  memory,  he  would  state 
that,  at  the  time  when  he  put  his  helm  to  starboard  to  pass  the  dredge, 
he  was  something  less  than  half  a  mile  distant  from  the  dredge. 

We  do  not  deem  it  necessary  to  attempt  to  reconcile  this  conflicting 
testimony.  On  either  statement  of  the  facts,  and  assuming  that  they 
were  as  the  trial  court  found  them,  it  seems  clear  that  negligence  must 
be  imputed  to  the  officers  in  charge  of  the  Manzanita.     It  is  true  that 
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the  dredge  was  navigating  the  river  without  running  lights,  and  that 
there  was  everything  in  her  appearance,  when  the  officers  of  the  Man- 
zanita  first  sighted  her,  to  lead  them  to  the  conclusion  that  she  was  at 
anchor.  But  if.  the  Manzanita  was  in  fact  pursuing  a  direct  course 
between  the  Waterford  Light  and -the  Westport  Light,  it  is  evident 
that,  very  soon  after  that  course  was  begun,  the  dredge  must  have 
intercepted  the  line  thereof.  The  dredge  was  at  that  time  moving  at 
a  speed  of  a  little  more  than  a  mile  and  a  half  an  hour.  The  Man- 
zanita had  started  on  that  course  at  nine  knots  an  hour,  but  from  the 
time  when  she  whistled  she  proceeded  at  about  three  knots  an  hour. 
The  fact  that  it  had  become  necessary  to  change  the  course  of  the  Man- 
zanita was  proof  to  her  officers  that  the  dredge  had  changed  her  posi- 
tion and  was  moving  upstream.  It  became  their  duty  to  take  notice 
of  that  fact  and  adopt  all  reasonable  precautions  to  avoid  collision. 
And  it  can  make  no  material  differenQe  at  what  point  on  her  course  it 
was  found  necessary  to  starboard  her  helm  to  pass  the  dredge.  Wheth- 
er it  was  at  a  distance  of  a  half  a  mile  or  only  300  feet,  if  they  had 
observed,  as  they  should  have  done,  that  the  dredge  was  moving,  they 
could  have  avoided  the  collision. 

We  think  that  the  Manzanita  was  at  fault,  also,  in  not  turning  to 
starboard  instead  of  to  port  shortly  ^rior  to  the  collision.  The  posi- 
tion of  the  dredge  and  the  pontoons  had  been  materially  changed  in  the 
20  minutes  which  ensued  after  the  dredge  was  first  seen.  Assuming, 
as  it  was  found  by  the  court  below,  that  at  the  time  when  the  Manzani- 
ta sighted  the  dredge  the  latter  was  crossing  the  channel  tct  the  Oregon 
side  and  was  about  to  intersect  the  Manzanita's  course,  and  that  she 
did  cross  it  about  a  half  a  mile  from  the  place  of  collision,  it  must 
be  evident  that  at  the  time  of  the  collision  the  train  of  pontoons,  which 
extended  only  900  or  1,000  feet  astern  of  the  dredge,  was  well  upon 
the  Oregon  side  of  the  channel,  and  that,  before  the  time  when  the 
Manzanita's  helm  was  put  to  starboard,  it  would  have  been  apparent 
to  the  officers  of  that  vessel,  had  they  taken  the  precaution  to  look, 
that  the  starboard  channel  was  open  for  their  passage.  It  was  their 
duty  to  follow  that  channel  under  article  25  of  the  Pilot  Rules,  which 
reads : 

"In  narrow  channels,  every  steam  vessel  shall,  when  It  is  safe  and  practi- 
cable, keep  to  that  side  of  the  fairway  or  mldchannel  which  lies  on  the  star- 
board side  of  such  vessel." 

In  Chamberlain  et  al.  v.  Ward  et  al.,  21  How.  648-567,  16  L.  Ed. 
211,  the  court  said : 

"Failure  to  comply  with  the  regulation  in  case  a  collision  ensues  is  declared 
to  be  a  fault,  and  the  offending  party  is  made  responsible  for  aU  loss  or  dam- 
age resulting  from  the  neglect;  but  it  is  not  declared  by  that  section,  or  by 
any  other  rule  of  admiralty  law  in  the  jurisprudence  of  the  United  States, 
that  the  neglect  to  show  signal  lights,  on  the  part  of  one  vessel,  discharges  the 
other,  as  they  approach,  from  the  obligation  to  adopt  all  reasonable  and  prac- 
ticable precautions  to  prevent  a  collision.  Absence  of  signal  Ughts,  in  cases 
falling  with  the  act  of  (jongress.  renders  the  vessel  liable  to  the  extent  already 
mentioned ;  but  it  does  not  confer  any  right  upon  the  other  vessel  to  disregard 
or  violate  the  rules  of  navigation,  or  to  neglect  any  reasonable  or  practicable 
precaution  to  avoid  a  collision,  which  the  circumstances  afford  the  means  and 
opportunity  to  adopt    ♦    ♦    •    All  we  mean  to  decide  is  that  the  neglect  of 
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the  propeller  to  show  signal  lights  did  not  vary  the  obligations  of  the  Atlantic 
to  observe  the  rules  of  navigation,  and  to  adopt  all  such  reasonable  and  neces- 
sary precautions  to  prevent  the  collision,  as  the  circumstances  In  which  she 
was  placed  gave  her  the  opportunity  to  employ." 

We  do  not  overlook  the  rule  announced  in  The  City  of  New  York, 
147  U.  Si  72, 13  Sup.  Ct.  211,  37  L.  Ed.  84,  in  which  it  was  said: 

".WTiere  fault  on  the  part  of  one  vessel  is  established  by  uncontradicted  tes- 
timony, and  such  fault  is  of  itself  sufficient  to  account  for  the  disaster,  It  Is 
not  enough  for  such  vessel  to  raise  a  doubt  with  regard  to  the  management 
of  the  other  vessel.  There  Is  some  presumption  at  least  adverse  to  its  claim, 
and  any  reasonable  doubt  with  regard  to  the  propriety  of  the  conduct  of  such 
pther  vessel  should  te  resolved  In  its  favor." 

We  think  the  fault  of  the  iManzanita  is  well  established  by  the  cir- 
cumstances disclosed  in  the  evidence,  and'  in  the  facts  as  they  were 
found  by  the  District  Court.  The  belief  entertained  by  the  captain 
and  the  mate  of  the  Manzanita  that  the  dredge  was  at  anchor  was  at 
the  first  justified.  The  dredge  carried  no  red  light  upon  her  port  side 
to  indicate  that  she  was  proceeding  upstream,  and  she  was  about  two 
miles  away.  But  we  are  unable  to  see  how  it  was  possible  for  those 
two  officers  of  the  Manzanita,  who  stood  upon  the  bridge  thereof  from 
the  time  of  passing  the  Waterford  Light  to  the  time  of  the  collision,  to 
fail  to  discover  that  the  dredge  was  in  motion.  After  they  left  the 
Waterford  Light,  it  was  not  so  dark  but  that  they  could  see  the  Ore- 
gon shore  where  the  Westport  Light  was.  There  was  nothing  to  ob- 
struct their  vision  of  the  dredge  or  of  the  shore  lights.  They  started 
upon  a  course  in  which  at  the  beginning  the  dredge  was  upon  their 
starboard  bow,  and,  if  the  dredge  had  been  at  anchor,  they  would  have 
crossed  her  bow  at  a  distance  of  at  least  a  thousand  feet.  When,  as 
they  proceeded,  they  found  that  the  dredge  intercepted  the  light  to 
which  their  course  had  been  directed,  they  had  before  them  clear  evi- 
dence that  the  dredge  had  changed  her  position.  Again,  by  taking 
timely  observation  of  the  starboard  channel,  they  must  have  seen,  be- 
fore they  turned  their  vessel  to  port,  that  that  channel  was  then  suffi- 
ciently clear  to  allow  them  to  pass  the  dredge  and  pontoons  port  to  port. 
Their  errors  in  these  respects  were  not  slight  errors,  nor  were  they 
errors  committed  in  extremis.  They  were  substantial  errors  in  naviga- 
tion which  contributed  to  the  disaster,  and  which  we  think  are  suffi- 
cient to  justify  a  court  of  admiralty  in  imposing  upon  the  Manzanita 
one-third  of  the  damages  which  resulted  from  the  collision.  The  Gray 
Eagle,  9  Wall.  505,  19  L.  Ed.  741 ;  The  Mary  Morgan  (C.  C.)  28  Fed. 
333 ;   Briggs  v.  Day  (D.  C.)  21  Fed.  727. 

We  find  no  ground  for  disturbing  the  amount  of  the  damages  which 
the  court  below  found  that  the  appellee  sustained  as  the  result  of  the 
collision.  But  we  are  of  the  opinion  that  the  injuries  received  by  the 
Manzanita  from  the  collision  and  the  damages  resulting  to  her  owner 
therefrom  were  caused  by  concurring  and  co-operating  faults  of  the 
dredge,  the  tug,  and  the  steamship,  and  that  they  should  be  borne  equal- 
ly by  each. 

The  decree  is  reversed,  and  the  cause  is  remanded,  with  instructions 
to  enter  a  decree  as  herein  indicated. 
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FLINT  y.  COFTIN  et  al- 

(Circuit  Court  of -Appeals,  Fourth  Circuit    February  1,  1910.) 

No.  823. 

1.  Removal  of  Causes  (§  97*) — ^Proceedikqb  fob  Removait— BStfbot  of  Fil- 
ing Petition  and  Bond. 

The  filing  of  a  proper  and  sufficient  petition  and  bond  for  the  remoral 
of  a  cause  terminates  the  Jurisdiction  of  the  state  court,  and  any  subse- 
quent proceedings  therein  In  such  court  are  coram  non  Judlce,  and  abso- 
lutely void. 

[Ed.  Note.— For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  {  206; 
Dec.  Dig.  i  97.*] 

8.  Appearance  (8  9*) — Genesal  ob  Special— Pboceedings  fob  Removal  of 
Cause. 

The  filing  of  a  petition  for  removal  In  a  state  court  and  of  a  memoran* 
dum  by  counsel  with  the  record  in  the  federal  court  on  denial  of  the  peti- 
tion by  the  state  court  stating  that  they  appear  for  the  removing  defend- 
ant and  their  appearance  to  argue  a  motion  to  remand,'  are  all  acts  es- 
sential to  secure  the  removal,  and  properly  done  under  a  special  ai^>ear- 
ance  for  that  purpose,  and  do  not  singly  or  together  amount  to  a  general 
appearance  of  the  defendant  which  will  preclude  them  from  attacking 
the  Jurisdiction  of  the  court  on  the  ground  of  insufficiency  of  service. 

[Ed.  Note.— For  other  cases,  see  Appearance,  Cent  Dig.  §  50;  Dec  Dig. 
«  9.*] 

8.  Removal  of  Causes  (§  114*) — ^Proceedings  Afteb  Removal— Jurisdic- 
tional Questions. 

A  party  removing  a  cause  to  a  federal  court  has  a  right  after  the  re- 
moval, to  the  Judgment  of  that  court  on  any  question  relating  to  the  va- 
lidity of  the  service  of  process,  even  though  such  question  has  been 
passed  on  by  the  state  court  since  it  affects  the  Jurisdiction  of  the  fed- 
eral court  Itself. 

[Ed.  Note.—- For  other  cases,  see  Removal  of  Causes,  Cent  Dig,  {  241; 
Dec.  Dig.  8  114.*] 

4.  Attachment  (§  209*) — Service  by  Publication— Conditions  Precedent. 
Statutes  authorizing  the  service  of  process  on  nonresident  property 
^  owners,  by  publication,  In  attachment  suits,  must  be  strictly  complied 
with  to  give  the  court  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Attachment  Cent  Dig.  §  676;  Dec. 
Dig.  8  209.*1 

6.  Process  (§  96*) — Service  by  Publication— Conditionb  Precedent  Under 
North  Carolina  Statute— Affidavit. 

Under  Revisal  N.  C.  1905,  §  442,  which  in  certain  cases  authorizes  the 
making  of  an  order  for  service  of  process  on  a  defendant  by  publlcahon, 
where  it  Is  made  to  appear  by  affidavit  to  the  satisfaction  of  the  court 
that  such  defendant  "cannot  after  due  diligence  be  found  within  the 
state"  as  construed  by  the  Supreme  Court  of  the  state,  an  affidavit  alleg- 
ing or  showing  due  diligence  and  that  defendant  cannot  be  found  within 
the  state  is  an  essential  condition  precedent  to  a  valid  service  by  publi- 
cation, and  an  affidavit  In  an  attachment  suit  which  merely  alleges  that 
defendants  are  residents  of  another  state  and  cannot  be  found  within  the 
state,  but  fails  to  show  any  diligence  or  search  whatever,  is  fatally  de- 
fective, and  a  publication  based  thereon  does  not  give  the  court  Jurisdic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent  Dig.  S  118;  Dec.  Dig.  I 
96.*] 

*For  other  case*  see  same  topic  A  S  number  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rep*r  Indexaa 
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fk  ATTAomrENT  (1 209^ — Sbrticb  by  Pubuoatiow— ATTACoaMEWT  Suit— NoBTH 
Carolina  Statote. 

Under  Code  N.  C  {  S52  mevlsal  N.  C.  1905,  i  766),  which  provides  that 
when  the  summons  in  an  attachment  suit  is  to  be  served  by  publication, 
the  publication  shall  state  the  fact  of  the  attachment,  "the  amount  of  the 
claims,'*  and  In  a  brief  way  the  nature  of  the  demand,  an  order  and  a 
publication  based  thereon  which  fail  to  state  the  amount  of  the  plalntlfTA 
claims  are  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  §  682;  Dec. 
Dig.  S  209.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Asheville. 

Action  by  E.  G.  Coffin  and  F.  M.  MacDonald,  partners  as  Coffin  & 
MacDonald,  against  Charles  R.  Flint,  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Reversed. 

James  H.  Merrimon  and  J.  Frank  Snyder  (James  G.  Merrimon,  on 
thebrief),  for  plaintiff  in  error. 

R.  C.  Strudwick  and  E.  J.  Justice  (W.  P.  Bynum,  Jr.,  Justice  & 
Broadhurst,  and  Norwood  &  Norwood,  on  the  brief),  for  defendants 
in  error. 

Before  GOFF,  Circuit  Judge,  and  WADDILL  and  CONNOR. 
District  Judges. 

GOFF,  Circuit  Judge.  In  the  Superior  Court  of  Swain  county,  N. 
C,  the  defendants  in  error  commenced  this  suit  against  the  plaintiff 
in  error  and  others  to  recover  damages  alleged  to  have  been  sustained 
because  of  breaches  of  certain  contracts,  charged  to  have  been  made  in 
connection  with  the  manufacture  of  timber  into  lumber,  on  certain 
lands  located  in  said  county.  The  summons  issued  on  the  21st  day 
of  November,  1904,  and  was  returned  by  the  sheriff  on  the  28th  of 
that  month  indorsed  as  follows : 

**Due  search  made,  and  none  of  the  defendants  found  in  my  county.** 

Affidavits  on  which  to  base  a  warrant  of  attachment  and  an  order 
of  publication  were  filed,  the  former  being  issued  on  November  21, 
1904,  and  the  latter  on  December  5,  1904.  The  attachment  was  lev- 
ied November  21,  1904,  on  the  land  mentioned,  and  it  is  claimed  by 
defendants  in  error  that  publication  was  made  of  the  summons  and 
attachment  for  four  consecutive  weeks,  commencing  December  8, 
1904.  The  complaint  was  filed  in  the  clerk's  office  of  the  superior 
court  of  Swain  county,  on  the  23d  day  of  February,  1905.  On  the 
2d  day  of  August,  1905,  Charles  R.  Flint,  one  of  the  defendants  named 
in  the  complaint,  filed  his  petition  in  said  superior  court,  together  with 
a  sufficient  bond,  praying  for  the  removal  of  the  case  to  the  Circuit 
Court  of  the  United  States,  as  between  him  and  said  plaintiffs,  upon 
the  grounds  set  forth  in  his  petition.  The  said  superior  court  refused 
to  grant  the  order  of  removal,  and  proceeded  to  hear  and  dispose  of 
other  motions  in  the  case.  On  the  7th  of  December,  1905,  Charles 
R.  Flint,  through  his  counsel,  filed  in  the  office  of  the  clerk  of  the 
United  States  Circuit  Court  for  the  Western  District  of  North  Caro- 

•For  oUier  cuw  see  lame  topic  A  S  nukbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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lina,  at  Asheville,  a  complete  transcript  of  the  record  of  said  cause 
from  the  state  court,  and  the  case  was  then  duly  entered  upon  the 
docket  of  the  United  States  Circuit  Court.  At  the  same  time  counsel 
for  Charles  R.  Flint  filed  with  the  clerk  of  the  last  mentioned  court  a 
memorandum  in  «vriting  which,  after  reciting  the  said  cause,  read  as 
follows : 

"To  tfie  clerk  of  the  Circuit  Coart:  Take  notice  tbat  we  appear  as  counsel 
for  tfie  defendant,  Charles  R.  Flint,  In  the  above-entitled  action." 

The  next  action  taken  in  the  Circuit  Court  was  on  March  3,  1906, 
when  the  plaintiffs  below  moved  to  remand  the  case  to  the  superior 
court  of  Swain  county,  which  motion  was,  after  argument  of  counsel 
for  plaintiffs  and  defendant  Flint,  overruled  by  the  court.  On  May 
14,  1906,  Flint  moved  the  court  to  dismiss  the  suit  "for  imperfect  serv- 
ice of  process,"  and  an  order  was  flien  entered  denying  that  motion, 
"the  court  being  of  opinion  that  said  question  has  been  adjudicated 
by  the  state  court."  To  this  action  of  the  court  said  defendant  ex- 
cepted, and  assigns  the  same  as  error.  The  court  then  allowed  Flint 
60  days  in  which  to  file  his  answer.  The  case  was  duly  matured,  came 
on  to  be  heard,  and  was  tried  before  a  jury,  which  returned  a  verdict 
in  favor  of  the  plaintiffs,  on  which  a  judgment  was  entered  against 
Flint,  on  November  28,  1907,  for  the  sum  of  $85,000,  and  costs.  The 
court  also  directed  that  the  interest  of  Flint  in  the  land  on  which  the 
warrant  of  attachment  had  been  levied  should  be  sold,  and  the  pro- 
ceeds thereof  be  applied  to  the  satisfaction  of  the  judgment.  The 
writ  of  error  now  before  us  was  then  sued  out.  The  assignments  of 
error  relate  to  many  questions  arising  during  the  pendency  and  trial 
of  the  suit,  but  few  of  which,  as  we  see  the  case,  it  will  be  necessary 
to  consider. 

The  petition  filed  by  Flint  in  the  superior  court  of  Swain  county, 
on  August  2,  1905,  was  duly  verified,  was  accompanied  by  a  proper 
bond,  and  clearly  set  forth  sufficient  grounds  for  the  removal  of  the 
cause  to  the  Circuit  Court  of  the  United  States.  The  jurisdiction  of 
said  state  court  over  the  case  actually  ceased  when  said  petition  and 
bond  were  filed,  and  all  of  the  proceedings  taken  in  that  court  subse- 
quent thereto  were  coram  non  judice  and  absolutely  void.  Gordon  v. 
Longest,  16  Pet.  97,  104,  10  L.  Ed.  900 ;  Virginia  v.  Rives,  100  U.  S. 
313,  316,  25  L.  Ed.  175 ;  Railroad  Company  v.  Koontz,  104  U.  S.  5, 
14,  26  L.  Ed.  643. 

The  insistence  of  counsel  for  defendants  in  error  is  that,  even  if  it 
be  that  the  service  was  imperfect ;  that  the  statute  had  not  been  com- 
plied with  so  far  as  the  summons,  order  of  publication,  and  the  attach- 
ment were  concerned;  that  such  irregularities  were  waived  by  the 
general  appearance  of  Flint,  who  by  his  counsel  they  insist  submitted 
himself  to  the  jurisdiction  of  the  court  below.  This  claim  is  based 
upon  the  fact  that  counsel  for  Flint  filed  the  petition  for  removal  in 
the  state  court ;  that  they  filed  the  memorandum  referred  to  with  the 
clerk  of  the  court  below;  and  that  they  appeared  and  argued  the  mo- 
tion made  by  defendants  in  error  to  remand  the  case  to  the  state 
court.  These  contentions  are  without  merit.  The  filing  of  a  petition 
to  remove  a  cause  from  a  state  to  a  federal  court  does  not  amount  to 
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a  general  appearance.  Wabash  Western  Railway  v.  Brow,  164  U.  S. 
271,  ir  Sup.  Ct.  126,  41  L.  Ed.  431 ;  International  Text-Book  Co.  v. 
Heartt,  69  C.  C.  A.  127,  136  Fed.  129.  The  paper  filed  with  the  clerk 
by  counsel  for  Flint,  advising  that  official  that  they  so  appeared,  was 
simply  a  notice  that  they,  in  effectuating  the  removal  from  the  state 
court,  would  file  the  record  of  the  cause  in  the  federal  court.  That 
court  was  not  then  in  session,  and  surely  the  requirement  of  the  clerk 
that  counsel  should  file  in  his  office  a  memorandum  indicating  for 
whom  they  appeared  cannot  be  construed  as  a  general  appearance, 
when  what  was  intended  is  kept  in  view — the  lodging  of  a  record 
which  had  been  removed  from  a  state  court,  by  a  proceeding  that  was 
of  itself  a  special  appearance.  Nor  can  it  be  consistently  held  that 
the  resistance  to  the  motion  to  remand  was  a  general  appearance.  All 
of  those  things  that  were  essential  to  secure  the  final  lodgment  of  the 
case  on  the  docket  and  records  of  the  court  below  were  properly  done 
under  the  special  appearance  made  in  the  state  court,  when  the  peti- 
tion for  removal  was  filed.  To  hold  otherwise  would,  in  the  light  of 
the  record  of  this  cause,  be  painfully  technical,  would  do  violence  to 
the  evident  intention  of  counsel,  which  was  to  challenge  the  jurisdic- 
tion of  the  court  on  the  ground  stated  in  the  motion  to  dismiss,  and 
would  impair  the  rights  intended  to  be  secured  to  nonresidents  by 
the  acts  of  Congress  authorizing  the  removal  of  cases  against  them 
from  a  state  to  a  federal  court.  While  it  is  most  undoubtedly  true  that 
a  general  appearance  will  be  held  to  be  a  waiver  of  all  objections  to 
the  form '  or  the  manner  of  service  of  the  subpoena,  and  that  it  will 
be  taken  as  the  equivalent  of  personal  service  of  process,  and  also 
that  by  such  appearance  a  proceeding  that  theretofore  was  in  rem  may 
be  thereby  converted  into  a  personal  action,  nevertheless  we  find  noth- 
ing in  the  record  of  this  cause  indicating  that  the  plaintiff  in  error 
ever  intended  to  make  or  in  fact  ever  made  such  a  general  appear- 
ance in  the  court  below  as  renders  applicable  to  this  case  the  con- 
clusions of  law  we  have  just  referred  to.  It  is  only  where  a  defend- 
ant pleads  to  the  merits  without  insisting  upon  the  illegality  relat- 
ing to  the  process  that  the  objections  to  it. are  held  to  have  been 
waived.  In  the  case  at  bar  the  plaintiff  in  error  did  not  plead  until 
after  his  motion  to  dismiss  for  lack  of  proper  service  had  been  over- 
ruled, and  then  only  when  required  to  do  so.  He  first  asked  for  the 
removal  of  the  case  by  filing  a  petition  in  the  state  court,  for  which 
purpose  his  appearance  there  was  special  as  it  was  when  in  the  court 
below  he  tendered  the  record  to  be  docketed,  and  opposed  the  motion 
to  remand.  When  he  moved  to  dismiss  for  want  of  jurisdiction  be- 
cause of  defects  in  the  proceedings,  he  did  not  submit  himself  person- 
ally to  the  jurisdiction  of  the  court  below,  as  he  would  have  done  by 
a  general  appearance,  or  by  pleading  to  the  merits. 

It  is  quite  clear  that  the  court  below  erred  in  holding  that  the  ques- 
tions involved  in  the  motion  of  defendant  below  to  dismiss  had  been 
disposed  of  by  the  state  £Ourt.  While  it  is  true  that  the  record  from 
that  court  disclosed  that  such  motion  had  been  denied,  it  also  made  it 
clear  that  such  action  was  taken  after  the  case  had  in  fact  been  re- 
moved into  the  federal  court.     It  is  we  think  well  settled  that  the 
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party  causing  a  case  to  be  removed  to  a  federal  court  has  a  right,  after 
the  removal,  to  the  judgment  of  that  court  on  all  questions  relating  to 
the  validity  of  the  service  of  process  as  well  as  upon  the  merits  of 
the  case.  This  is  because  of  the  fact  that  jurisdiction  of  the  state 
court  over  the  defendant  so  removing  is  involved,  and  that  matter,  even 
though  the  state  court  may  have  deemed  it  proper  to  pass  upon  it, 
may  nevertheless  be  again  considered  and  adjudged  by  the  federal 
court.  Wabash  Western  Railway  v.  Brow,  164  U.  S.  271,  278,  17 
Sup.  Ct.  126,  41  L.  Ed.  431 ;  Courtney  v.  Pradt,  196  U.  S.  89,  92,  25 
Sup.  Ct.  208,  49  L.  Ed.  398 ;  Remington  v.  Central  Pacific  Railroad 
Company,  198  U.  S.  95,  26  Sup.  Ct.  677,  49  L.  Ed.  959;  Tortat  v. 
Hardin  Min.  &  Mfg.  Co.  (C.  C.)  Ill  Fed.  426;  Lathrop,  Shea  & 
Kenwood  Co.  v.  Interior  C.  &  I.  Co.  (C.  C.)  150  Fed.  666.  The  court 
below  should  have  considered,  and  we  think  should  have  sustained, 
that  motion.  When  this  suit  was  instituted,  the  plaintiff  in  error  was 
a  nonresident  of  the  state' of  North  Carolina.  It  was  because  of  his 
residence  elsewhere  that  he  was  entitled  to  remove  the  case  into  the 
federal  court.  •  He  was  sued  in  a  state  court,  under  the  provisions  of  a 
state  statute,  the  terms  of  which  were  required  to  be  strictly  followed. 
He  availed  himself  of  the  benefits  of  the  acts  of  the  Congress  of  the 
United  States,  which  entitled  him  to  the  judgment  of  the  court  below 
and  of  this  court,  concerning  the  questions  raised  by  the  record  in  the 
state  court.  The  law  of  North  Carolina  (Revisal  1905,  §  442),  perti- 
nent here,  reads  as  follows : 

"Where  the  person  on  whom  the  service  of  the  summons  Is  to  be  made,  can- 
not after  due  diUgence,  be  found  within  the  state,  and  that  fact  appears  by 
affidavit  to  the  satisfaction  of  the  court,  or  to  a  Judge  thereof,  and  it  in  like 
manner  appears  that  a  cause  of  action  exists  against  the  defendant  in  respect 
to  whom  service  is  to  be  made,  or  that  he  is  a  proper  party  to  an  action  re- 
lating to  real  property  in  this  state,  such  court  or  Judge  may  grant  an  order 
that  the  service  be  made  by  publication  of  a  notice  in  either  of  the  f (blowing 
cases:  ♦  ♦  ♦  (3).  Where  he  is  not  a  resident  of  this  state,  but  has  property 
therein,  and  the  court  has  Jurisdiction  of  the  subject  of  the  action. 

"The  order  must  direct  the  publication  in  any  one  or  two  newspapers  to  be 
designated  as  most  likely  to  give  notice  to  the  person  to  be  served  and  for 
such  length  of  time  as  may  be  deemed  reasonable,  not  less  than  once  a  week 
for  four  weeks.  A  notice,  giving  the  title  of  the  action,  the  purpose  of  the 
same,  and  requiring  the  defendant  to  appear  and  answer,  or  demur  to  the  com- 
plaint at  a  time  and  place  therein  mentioned ;  and  no  publication  of  the  sum- 
mons nor  maUing  of  the  summons  and  complaint,  shall  be  deemed  necessary." 
Revisal  1905,  {  443. 

The  plaintiffs  below,  finding  themselves  under  the  necessity  of  pro- 
ceeding by  publication  and  attachment,  in  order  to  give  the  court  juris- 
diction of  the  subject  of  the  action,  resorted  to  sections  351  and  352  of 
the  Code  of  North  Carolina,  which  read  as  follows : 

"If  the  action  be  ♦  ♦  ♦  founded  on  a  contract,  and  the  sum  demanded  ex- 
ceed two  hundred  dollars,  a  warrant  of  attachment  may  be  obtained  from  the 
Judge  of  the  district  embracing  the  county  in  which  the  actiwi  has  Deen  in- 
stituted, or  from  the  clerk  of  the  superior  court  from  which  the  summons  in 
the  action  issued,  and  it  *  *  *  shall  be  made  returnable  In  term  time  to 
the  court  from  which  the  summons  issued.    Revisal  1905,  §  761, 

"When  the  warrant  of  attachment  is  taken  out  at  the  time  of  issuing  the 
summons,  and  the  summons'  is  to  be  served  by  publication,  the  order  shall 
direct  that  notice  be  given  in  said  publication  to  the  defendant  of  the  issuing 
of  the  attachment    •    •    •     Said  publication  shall  state  the  names  of  the 
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parties,  the  amount  of  the  claims,  and  In  a  brief  way  the  nature  of  the  demand 
and  the  time  and  place  to  which  the  warrant  Is  returnable.  ♦  ♦  ♦  "  Revisal 
1905,  $  766. 

Under  these  sections  of  the  Code,  did  the  proceedings  taken  by  the 
plaintiffs  below  give  the  superior  court  of  Swain  county  jurisdiction 
of  the  subject  of  the  action?  It  is  not  claimed  that  the  court  acquired 
jurisdiction  of  the  defendants  personally,  by  virtue  of  the  summons, 
attachment  and  publication,  but  that  thereby  it  had  jurisdiction  to  in- 
vestigate and  adjudge  what  sum,  if  any,  the  plaintiffs  were  entitled 
to  recover  in  the  action,  and  then  to  cause  the  attached  real  estate  to 
be  sold,  and  the  proceeds  applied  to  the  payment  of  the  sum  so  found 
due.  The  affidavit  on  which  the  order  of  publication  was  based,  failed 
to  comply  with  the  requirements  of  the  Code,  and  therefore  did  not 
authorize  such  publication.  It  simply  stated  that  the  defendants  were 
all  nonresidents,  residing  in  the  state  of  New  York;  that  they  could 
not  be  found  in  the  state  of  North  Carolina,  and  that  the  summons 
could  not  be  served  on  them,  or  either  of  them.  The  questions  of 
fact  relating  to  the  "due  diligence"  on  the  part  of  the  party  whose 
duty  it  was  to  make  diligent  search  in  the  state  were  not  .set  forth  in 
the  affidavit.  The  officer  says  in  his  return  that  he  made  "due  search" 
and  that  none  of  the  defendants  were  found  in  his  county,  but  the 
affidavit  is  silent  on  the  questions  relating  to  "due  diligence,"  which 
was  a  most  essential  requisite.  The  only  way  it  could  have  been 
shown  to  the  satisfaction  of  the  court  or  a  judge  thereof  was  by  affi- 
davit, which  either  alleged  "due  diligence,"  or  in  which  the  efforts  to 
find  and  serve  the  defendants  were  disclosed.  Because  "due  search" 
was  unsuccessfully  made  in  one  county  or  because  the  defendants 
were  nonresidents,  it  does  not  necessarily  follow  that  they  might  not 
have  nevertheless  been  found  and  served  in  anotlier  county  of  the  state. 
In  fact  the  affidavit  filed,  which  fails  to  show  that  any  diligence  was 
exercised,  was  made  before  the  officer  who  made  the  return  attempted 
to  execute  the  summons.  The  statute  necessarily  implies  that  "due 
diligence"  to  find  within  the  state  the  party  mentioned  in  the  sum- 
mons shall  be  used  by  the  person  whose  duty  it  is  to  serve  it.  That 
such  statutes  as  we  are  now  considering  must  be  strictly  complied 
with  is  without  question.  In  Wheeler  v.  Cobb,  75  N.  C.  21,  the  Su- 
preme Court  of  North  Carolina  said : 

"The  serylce  of  summons  by  publication  is  fatally  defectlre,  in  that  it  does 
not  conform  to  the  requirements  of  the  statute.  The  foundation  and  first  step 
of  seryice  by  publication,  is  an  affidavit  that  the  person  upon  whom  the  sum- 
mons is  to  be  served  cannot,  after  due  diligence,  be  found  within  the  state." 

In  Faulk  v.  Smith,  84  N.  C.  501,  it  is  said : 

"On  the  trial  in  the  superior  court,  several  causes  are  assigned  in  support  of 
the  motion  to  vacate,  only  one  of  which  do  we  deem  it  necessary  to  notice — 
the  insudldency  of  the  affidavit  to  warrant  an  order  of  publication,  in  that  It 
fails  to  show  that  the  defendant  'cannot  after  due  diligence  be  found  within  the 
state.'  This  averment,  or  its  essential  equivalent,  is  a  prerequisite  of  publica- 
tion, the  effect  of  which  is  to  bring  an  absent  debtor  before  the  court  and  sub- 
ject his  property  to  condemnation  and  sale  for  his  debt.  As  it  is  a  statutory 
substitute  for  personal  service  of  process,  the  requirement  of  the  statute  must 
be  strictly  pursued.  Everything  necessary  to  dispense  with  personal  service 
of  the  summons,  says  Bynum,  J.,  in  Wheeler  v.  Cobb,  75  N.  0.  21,  'must  appear 
byafDdavit'" 
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In  Bank  of  New  Hanover  v.  Blossom  et  al.,  92  N.  C.  695,  the 
court  held  that  an  affidavit,  stating  the  defendant  to  be  a  nonresident 
having  property  in  the  state,  was  insufficient,  as  it  omitted  to  aver 
that  such  defendant  could  not,  after  due  diligence,  be  found  in  the 
state.  In  Luttrell  v.  Martin,  112  N,  C.  694,  604,  17  S.  E.  573,  it  is 
said  that  "the  affidavit  to  procure  publication  of  summons  must  con- 
tain an  averment  that  the  defendant  cannot,  after  due  diligence,  be 
found  within  this  state." 

In  the  case  of  McCracken  v.  Flanagan,  127  N.  Y.  493,  28  N.  E. 
385,  24  Am.  St.  Rep.  481,  the  statute  being  quite  similar  to  the  one 
we  are  now  considering,  the  court  held  the  omission  of  the  words 
"after  due  diligence"  fatal  to  the  service,  saying  that  it  was  necessary 
to  show  due  diligence  by  affidavit. 

In  the  case  we  are  now  disposing  of  no  diligence  is  shown  in  the 
affidavit,  and  no  effort  is  made  in  it  to  set  forth  any  act  or  search  that 
can  be  considered  the  essential  equivalent  of  the  requirements  of  the 
statute.  So  far  as  the  attachment  is  concerned,  the  publication  fails 
to  comply  with  the  requirements  of  the  statute.  The  amount  of  the 
claims  sought  to  be  recovered  should  have  been  set  forth  in  the  pub- 
lication, and  in  a  brief  way  the  nature  of  the  demand  should  have  been 
described.  The  affidavit  filed  by  plaintiffs  below  was  not  sufficient 
to  authorize  the  order  of  publication  of  the  summons,  and  as  we  un- 
derstand the  statutes  in  question,  and  the  decisions  of  the  Supreme 
Court  of  North  Carolina  relating  thereto,  the  publication  was  fatally 
defective  in  regard  to  both  the  summons  and  the  attachment.  There 
can  be  no  legal  service  by  publication,  in  attachment  cases,  unless  in 
the  order  directing  the  publication  of  the  summons  there  is  a  direction 
to  publish  the  attachment  with  the  summons,  and  unless  in  fact  both 
the  summons  and  the  attachment  are  published.  In  this  case  no  such 
order  was  made,  nor  was  there  any  such  publication.  In  Cotton  Mills 
V.  Weil,  129  N.  C.  452,  454,  40  S.  E.  218,  219,  it  is  said : 

"The  service  by  publication  gave  the  court  Jurisdiction  over  the  property 
attached  (and  not  over  the  person)  to  the  extent  of  its  value,  not  exceeding  the 
amount  claimed  In  the  publication.  The  object  of  the  publication  is  to  Inform 
the  defendant  of  the  amount  claimed,  and  that  his  property  within  the  Juris- 
diction is  sought  to  be  condemned  to  pay  that  amount.  Being  informe(^  by  the 
publication  of  the  amount  claimed,  and  it  being  true,  the  defendant  might  con- 
tent himself  with  the  proceedings  and  allow  that  amount  collected  out  of  his 
property.  For  it  is  especially  required  in  section  352  of  the  Ck)de  that  said  pub- 
lication (of  the  warrant  of  attachment  and  summons)  shall  state  *  *  *  the 
amount  of  claims.    ♦    •    ♦ " 

We  do  not  deem  it  necessary  to  further  discuss  the  points  relating 
to  the  illegality  of  the  service  of  the  summons,  and  the  defective  pro- 
ceedings on  which  the  attachment  and  publication  were  based,  and  of 
the  error  in  the  court  below  in  failing  to  sustain  the  motion  to  dismiss. 
We  think  it  quite  evident  that  counsel  for  defendants  in  error,  con- 
scious of  the  weakness  of  the  insistence  that  the  plaintiff  in  error  was, 
by  the  proceedings  had,  brought  within  the  jurisdiction  of  the  Su- 
perior court  of  Swain  county,  really  rely  upon  their  claim  that  he 
entered  a  general  appearance  in  the  court  below  as  their  only  hope 
for  sustaining  the  judgment  complained  of.     In  this  contention,  as 
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•we  have  shown,  they  are  mistaken.  The  conclusion  we  have  reached, 
disposing  as  it  does  of  the  case,  renders  unnecessary  a  discussion  of 
the  other  questions  raided  by  the  assignments  of  error.  The  judg- 
ment will  be  reversed,  the  verdict  of  the  jury  will  be  set  aside,  and 
the  case  will  be  remanded  to  the  court  below  with  instructions  to  dis- 
miss the  complaint. 
Reversed. 


BAKHAUS  et  ux.  v.  GERAIANIA  FIRE  INS.  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  1,  1910.) 

No.  906. 

1.  Insubance  (§  336*) — ^Fibb  Insubanci>— Policy  CoNDmoNs—OrnEB  Insljc- 

▲NCE— Reasonableness. 

A  condition  against  other  insurant,  unless  with  the  written  consent  oj.' 
the  "briginal  insurer,  is  reasonable. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §§  856-873 ;  Dec. 
Dig.  §  336.*] 

2.  Insubance  (§  397*) — ^Fibe  Insubance— Condition  Against  Otheb  Insub- 

ance—Waives, 

Where  insurer  had  no  knowledge  of  a  breach  of  a  condition  against 
other  insurance  until  after  loss,  the  fact  that  its  general  agent  employed 
an  expert  adjuster  to  investigate  the  facts  surrounding  the  fire,  and  that 
he  requested  the  state  fire  marshal  to  investigate  the  fire,  according  to  his 
official  duty  and  participate  in  such  investigation  only  so  far  as  to  enable 
him  to  determine  whether  such  loss  was  an  honest  one,  and,  not  being 
requested  to  inform  insured  as  to  his  conclusion,  simply  stated  that  "you 
will  hear  from  me,"  his  employment  by  insurer  and  his  conduct  did  not 
amount  to  a  waiver  of  a  breach  of  such  condition. 

tBd.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |§  1078-1082; 
Dec.  Dig.  §  397.*]  • 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland,  at  Baltimore. 

Action  by  John  Bakhaus  and  wife  against  the  Germania  Fire  In- 
surance Company.  Judgment  for  defendant,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

S.  S.  Field  (William  F,  Pirscher,  on  the  brief),  for  plaintiffs  in 
error. 

W.  Calvin  Chesnut  (J.  Morfit  Mullen  and  Cans  &  Haman,  on  the 
brief),  for  defendant  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  BRAWLEY  and  CON- 
NOR, District  Judges. 

BRAWThtEY,  District  Judge.  This  is  a  suit  upon  a  policy  of  fire 
insurance  of  the  ordinary  New  York  standard  form,  in  the  amount 
of  $3,000,  issued  September  10,  1907,  to  run  for  three  years,  covering 
six  partially  completed  frame  houses,  all  under  one  outside  wall,  with 
interior  partitions,  in  Anne  Arundel  county,  just  outside  of  the  city 
of  Baltimore.  In  November,  1907,  plaintiffs  secured  $1,200  addi- 
tional insurance  on  the  houses  in  the  Caledonia  Fire  Insurance  Com- 

•For  other  cmm  see  same  topic  ft  |  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexea 
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pany.  The  fire  occurred  January  18,  1908.  The  testimony  of  an 
experienced  builder  valued  the  houses,  in  the  condition  in  which  they 
were  when  burned,  at  $3,044.29,  and,  valuing  the  excavations  and  con- 
crete foundations  at  $385,  places  the  loss  at  $2,719.29.  One  of  the 
conditions  of  the  policy  against  other  insurance  is  as  follows: 

"This  entire  policy,  unless  otherwise  provided  by  agreement  Indorsed  here- 
on or  added  hereto,  shall  be  void  if  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  insurance,  whether  valid  or  not,  on 
property  covered  in  whole  or  in  part  by  this  policy.". 

The  validity  of  such  a  clause  is  the  subject  of  review  by  the  Su- 
preme Court  of  the  United  States  in  Northern  Assurance  Company 
V.  Grand  View  Building  Association,  183  U.  S.  308,  22  Sup.  Ct.  133, 
46  L.  Ed.  213,  where  the  court  says : 

"Over  insurance  by  concurrent  policies,  on  the  same  property,  tends  to 
cause  carelessness  and  fraud,  and  bence  a  clause  in  the  policies  rendering 
them  void  in  case  other  insurance  had  been  or  shall  be  made  upon  tbe  prop- 
erty when  not  consented  to  in  writing  by  the  company,  is  customary  and  rea- 
sonable." 

It  appearing  that  no  consent  to  such  other  insurance  was  ever  in- 
dorsed on  this  policy,  or  added  thereto,  no  question  is  made  before 
us  denying  that  the  insurance  in  the  Caledonia  Fire  Insurance  Com- 
pany avoided  the  policy,  and  the  only  question  to  be  considered  is 
whether  the  above-cited  condition  in  the  policy  was  waived,  the  con- 
tention of  the  plaintiffs  in  error  being  that,  after  knowledge  of  its 
right  to  declare  the  policy  forfeited,  Rolker,  the  defendant's  general 
agent,  recognized  the  continued  existence  of  the  policy.  It  is  not 
claimed  that  there  was  any  express  waiver,  but  that  the  acts  of  the 
defendant  were  inconsistent  with  an  intention  to  insist  upon  a  for- 
feiture of  the  policy,  and  required  affirmative  acts  from  the  plaintiffs, 
putting  them  to  trouble  and  inconvenience.  The  testimony  is  that 
Rolker,  the  general  agent  of  the  defendant  company,  received  verbal 
notice  of  the  fire  from  the  son  of  the  plaintiffs  on  the  morning  of 
January  20th,  and  on  the  same  afternoon  Price,  representing  the  Cale- 
donia and  other  companies,  called  on  him  and  told  him  about  the 
policy  in  the  Caledonia,  and  that  this  was  the  first  information  he  had 
that  plaintiffs  had  other  insurance  on  these  houses,  and  after  some 
conversation  with  Price  they  determined  to  place  the  matter  in  the 
hands  of  Bond,  an  independent  fire  insurance  adjuster.  Bond's  testi- 
mony as  to  the  instructions  given  him  by  Price  and  Rolker  is  as  fol- 
lows : 

"These  gentlemen  came  down  there  and  said  that  they  each  had  a  policy; 
neither  of  them  are  gentlemen  who  employ  me  ordinarily.  They  said:  'We 
want  you  to  take  this  up  and  look  into  it,  because  there  is  no  permission  for 
other  insurance  on  this  thing,  and  we  want  it  carefully  attended  to.' " 

In  reply  to  a  question  as  to  whether  they  told  him  to  adjust  the 
loss,  he  said: 

"I  cannot  say  they  absolutely  used  the  word  'adjust' ;  they  may  have  said, 
'talk  it  over  with  us,'  or  something  of  that  sort." 

Rolker's  reply  to  the  question  as  to  what  instructions  he  gave  to 
Bond  is  as  follows : 
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'The  usual  instructions ;  I  simply  told  Mr.  Bond  that  the  loss  had  heen  re- 
ported to  my  oflSce  on  the  six  houses,  and  that  we  wished  him  to  look  after 
our  interests  in  the  matter." 

On  the  day  following  Bond  went  out  to  the  site  of  the  fire  in  com- 
pany with  Brooks,  who  had  placed  the  insurance  for  the  Caledonia 
Company,  and  Deming,  who  it  appears  had  issued  a  policy  upon  the 
furniture.  Bakhaus  was  not  there,  but  met  the  parties  named  as  they 
were  returning  to  Baltimore,  and  was  told  to  come  up  next  day  to 

•  Deming's  office,  where  he  says  he  found  Deming,  Bond,  and  Deming's 
son,  and  was  asked  about  the  fire,  when  Deming  told  him  to  make  up 
a  list  of  the  furniture  that  was  burned,  and  Bond  said,  "You  will  hear 
from  me  further."  Bond  testifies  that  he  was  not  at  Deming's  office 
at  the  time  stated ;  that  he  never  met  Bakhaus  but  twice,  once  in  the 
state  fire  marshal's  office,  and  once  in  his  own  office,  about  March 
26th.  On  January  24th  the  state  fire  marshal,  at  the  request  of  Bond, 
began  an  investigation  of  the  burning  of  the  plaintiflFs'  houses.  In 
the  course  of  such  examination  Bakhaus  was  called  by  the  fire  mar- 
shal, and  questioned  by  him ;  he  was  not  put  under  oath.  Bond  was 
present  and  asked  some  questions.  Bakhaus  testified  that  after  such 
examination  he  asked  Bond  what  he  was  going  to  do,  and  he  replied 
that,  "I  would  hear  from  him."  The  state  fire  marshal  is  a  public 
official  of  the  state  of  Maryland,  whose  duty  it- is  to  investigate  sus- 

^  picious  fires.    A  letter  of  Bond  to  the  defendant  company  was  offered 

'  in  evidence  by  the  plaintiffs,  and  is  as  follows : 

"March  28,  1909. 
"Germania  Fire  Insurance  Company,  New  York  City,  N.  T. 

**Dear  Sirs:  Referring  to  my  letter  of  January  29  in  regard  to  daim  of 
John  Bakhaus  and  wife  under  policy  No.  97602,  I  beg  to  say  that  no  proofs 
of  loss  have  been  filed  in  this  case,  although  the  time  expired  on  the  19th 
inst.,  and  that  the  assured  had  made  no  claim  other  than  the  first  notice  given 
of  the  loss ;  nor  have  I  seen  him  except  once,  when  he  was  in  the  oflSce  of  the 

-  fire  marshal  when  he  was  under  Investigation,  and  once  within  a  few  daya 
when  he  asked  me  if  I  had  anything  to  say  to  him,  in  reply  to  which  I  said 
that  I  had  not. 

"I  have  endeavored  to  consider  this  matter  in  all  its  phases,  giving  the  as- 
sured the  benefits  of  all  doubts,  but  I  am  unable  to  come  to  any  conclusion  but 
that  the  assured,  being  deeply  in  debt,  having  failed  in  this  building  specula- 
tion, and  having  no  hope  whatever  of  escape,  except  by  the  assistance  of  the 
insurance  companies,  having  an  opportunity,  used  it.  As  your  policy  contains 
no  permission  for  other  insurance,  and  the  provision  in  lines  11  and  12  that 
*lt  shall  be  void  if  the  insured  now  has,  or  shall  hereafter  make  or  procure 
any  contract  of  insurance,  whether  valid  or  not,  on  property  covered  in  whole 
or  in  part  by  this  insurance/  As  the  assured  has  furnished  no  proofs  of  loss 
within  60  days  required  in  the  policy,  the  legal  question  is  eliminated,  and  the 
whole  matter  narrows  down  to  one  of  moral  obligation.  As  I  am  satisfied 
that  there  was  both  fraud  and  crime  in  this  case,  I  do  not  hesitate  to  advise 
that  you  should  deny  liability,  and  will  thank  you  to  inform  me  at  your  earli- 
est convenience  so  that  I  may  give  proper  answer  to  the  assured  when  he  next 
calls  on  me. 

"Since  dictating  this  letter  I  have  been  called  up  by  Mr.  Rosenbush,  who 
stated  that  h6  is  the  attorney  for  Mr.  Bakhaus,  and  asked  me  to  explain  to 
him  why  we  had  not  paid  the  loss.  I  replied  that  I  had  Just  written  the 
companies  on  the  subject,  and  on  receipt  of  their  replies  will  communicate 
with  him. 

"Tours  truly,  Thos.  E.  Bond,  Adjuster." 

176  F.— 56 
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This  is  substantially  all  the  testimony  tending  to  show  a  waiver  of 
that  condition  of  the  policy  which  renders  it  void  in  case  of  addi- 
tional insurance,  and  it  consists  in  the  reference  of  the  case  to  Bond, 
the  insurance  adjuster,  by  Rolker,  the  general  agent,  after  the  fire 
and  after  he  had  knowledge  of  the  additional  insurance,  and  in  the 
conduct  of  Bond.  An  adjuster's  business  is  to  ascertain  the  loss  and 
adjust  the  amount.  Beyond  that,  as  a  general  rule,  he  has  no  duty 
to  perform  or  power  to  act,  and  it  is  doubtful  that  an  agent  of  such 
limited  power  has  any  authority  to  waive  an  essential  condition  of 
the  contract,  but  it  is  not  needed  in  this  case  to  make  any  critical  ex- 
amination of  authorities  upon  the  powers  of  agents  of  this  class,  for 
there  is  nothing  in  the  conduct  of  Bond  from  which  may  be  implied 
any  relinquishment  of  a  known  right,  nothing  which  tended  to  mis- 
lead the  insured  to  his  prejudice,  or  lull  him  into  a  false  security  with 
respect  to  his  rights. 

The  testimony  does  not  show  that  Bond  had  any  communication 
with  the  insured  except  to  say  "you  will  hear  from-  me."  If  this  had 
been  said  after  the  discovery  of  the  over  insurance  and  before  the 
fire,  it  might  have  been  argued  with  some  plausibility  by  the  insured 
that:  If  you  had  notified  me  of  the  company's  intention  to  insist  upon 
the  forfeiture,  it  would  have  been  in  my  power  to  protect  myself  by 
other  insurance,  and  it  might  be  claimed  that  the  insured  was  misled 
to  his  prejudice  into  believing  th^t  the  company,  with  full  knowledge 
of  the  facts,  would  not  insist  upon  the  forfeiture.  Mere  silence  con- 
tinued for  an  unreasonable  length  of  time  might  be  considered  as 
some  evidence  of  the  intention  of  the  company  to  waive  its  rights. 
So,  too,  where  the  insurer,  knowing  of  the  other  insurance,  sent  its 
adjuster  to  the  insured,  stating  that  the  company  would  pay  the  loss, 
and  the  insured  was  thereby  induced  to  compromise  with  the  other 
insurance  company,  this  was  held  sufficient  to  justify  a  jury  in  find- 
ing a  waiver  by  the  insurer  of  the  breach  of  the  condition;  but  there 
are  no  such  facts  in  the  case  at  bar.  All  that  appears  in  the  testimony, 
all  that  can  be  lawfully  inferred  from  it,  is  that  the  general  agent  of 
the  company,  after  the  fire,  when  for  the  first  time  he  learned  that 
there  was  other  insurance  which  avoided  the  policy,  placed  the  matter 
in  the  hands  of  an  experienced  adjuster  to  investigate  the  facts  sur- 
rounding the  fire.  It  appears  from  the  testimony  that  insurance  com- 
panies do  sometimes  waive  legal  defenses  under  their  policies  and  pay 
losses  when  they  are  satisfied  that  they  are  honestly  incurred  and  that 
the  insured  is  without  fault.  Bond,  who  was  charged  with  this  inves- 
tigation, had  his  suspicions  aroused  upon  his  first  visit  to  the  scene 
of  the  fire,  and  immediately  thereafter  requested  the  fire  marshal, 
whose  duty  it  was  under  the  laws  of  ihe  state  of  Maryland  to  investi- 
gate suspicious  fires,  to  look  into  it.  The  result  of  that  investigation 
seems  to  have  confirmed  his  suspicions.  Whether  they  were  well  or 
ill  founded  is  not  a  question  for  our  consideration.  He  was  a  man 
of  experience  in  his  calling,  having  no  authority  to  waive  any  of  the 
conditions  of  the  policy,  and  claiming  none,  and  there  is  nothing  in 
his  conduct  from  which  any  waiver  can  be  implied.  The  legal  propo- 
sition relied  on  by  the  plaintiffs  in  error  is  that  "if  the  company,  after 
knowledge  of  its  right  to  declare  the  policy  forfeited,  does  any  act 
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which  recognizes  the  continued  existence  of  the  policy,  any  act  which 
it  is  authorized  to  do  only  by  the  policy,  it  thereby  elects  to  waive  the 
forfeiture,"  citing  Titus  v.  Insurance  Company,  81  N.  Y.  419,  and 
other  cases,  mainly  in  the  State  Reports,  the  only  federal  case  cited 
being  Insurance  Co.  v.  Norton,  96  U.  S.  241,  24  L.  Ed.  689.  The 
argument,  as  stated  on  page  6  of  plaintiffs  in  error's  brief,  is  "when  the 
company  employed  Bond  as  its  adjuster,  and  sent  him  on  the  plain- 
tiffs' property,  it  committed  a  trespass  if  the  policy  was  void.  It  did 
what  it  had  no  authority  to  do,  except  by  virtue  of  the  policy,  and 
thereby  it  recognized  the  policy  as  existing,  and  in  effect."  It  will  not 
be  profita"ble  to  review  the  various  cases  cited  from  the  State  Reports 
in  support  of  the  proposition  stated.  Ins.  Co.  v.  Norton,  96  U.  S. 
234,  24  L.  Ed..  689,  was  a  suit  upon  a  policy  of  life  insurance,  where 
it  was  claimed  that  the  policy  was  forfeited  by  reason  of  the  non- 
payment of  certain  notes  given  for  the  last  payment,  and  the  material 
question  was  whether,  in  view  of  the  express  provisions  of  the  policy 
evidence  introduced  by  the  assured  was  relevant  and  competent  to 
show  that  the  company  had  authorized  its  agent  to  grant  indulgence 
as  to  the  time  of  paying  the  premium  notes,  and  waive  the  forfeiture 
incurred  by  their  nonpayment  at  maturity.  We  do  not  find  in  that 
case  any  sanction  for  the  proposition  stated.  The  nile  in  the  federal 
courts  is  thus  stated  in  Insurance  Co.  v.  Wolff,  95  U.  S.  333,  24  L. 
Ed.  387: 

"The  doctrine  of  waiver  as  asserted  against  Insnrance  companies  to  avoid 
the  strict  enforcement  of  conditions  contained  In  their  policies  Is  only  another 
name  for  the  doctrine  of  estoppel.  It  can  only  be  Invoked  where  the  conduct 
of  the  companies  has  been  such  as  to  Induce  action  In  reliance  upon  it,  and 
where  It  would  operate  as  a  fraud  upon  the  assured  If  they  were  afterwards 
allowed  to  disavow  their  conduct,  and  enforce  the  conditions." 

In  Astrich  v.  German-American  Insurance  Company  of  New  York, 
131  Fed.  13,  65  C.  C.  A.  251,  the  plaintiff  having  several  policies,  some 
of  which  insured  both  merchandise  and  fixtures,  and  others  insured 
fixtures  only,  had  a  conversation  with  one  of  the  adjusters  of  the 
companies  in  interest,  after  the  loss,  and  after  a  forfeiture  as  to  the 
merchandise  had  been  incurred,  in  which  said  adjuster  requested 
plaintiff  to  furnish  proofs  of  loss  as  to  the  fixtures  and  furniture,  and 
it  was  held  that  -such  request,  though  complied  with  by  plaintiffs,  did 
operate  as  a  waiver  of  the  forfeiture  as  to  the  merchandise  insured 
by  an  insurer  whose  policy  covered  merchandise  only,  and  the  court 
thus  states  the  rule : 

"A  waiver  is  a  voluntary  relinquishment  of  the  right  that  one  party  has  In 
his  relations  to  another.  Such  waiver  may  be  either  express  or  implied.  An 
express  waiver  is  governed  by  its  own  terms,  takes  care  of  itself,  and  Is  not 
often  the  occasion  of  dispute  or  litigation.  An  implied  waiver,  of  a  forfeiture, 
for  instance,  is  where  one  party  has  pursued  such  a  course  of  conduct,  with 
reference  to  the  other  party  who  has  Incurred  the  forfeiture,  as  to  evidence 
an  intention  to  waive  the  same,  or  where  the  conduct  pursued  is  inconsistent 
with  any  other  honest  Intention,  than  an  intention  to  waive  the  forfeiture, 
and  the  one  who  has  incurred  the  forfeiture  has  been  Induced  by  such  con- 
duct to  act  upon  the  belief  that  there  has  been  a  waiver,  and  has  incurred 
trouble  and  expense  thereby.  There  is  no  confusion  about  the  rules  of  law, 
applicable  to  this  question.  They  are  founded  upon  fundamental  rules  of  evi- 
dence, and  upon  the  obligations  of  morality  obtaining  in  human  affairs.    It  is 
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essentially  a  matter  of  Intention,  though  circumstances  may  sometimes  be 
such  that  the  real  intention  is  immaterial,  and  the  question  is,  whether  a 
party  is  not  estopped  by  such  conduct  evidencing  an  intention  upon  which  an- 
other has  acted,  to  say  what  his  true  intention  really  was.  In  such  cases,  the 
ordinary  and  well-understood  doctrines  of  estoppel  by  conduct  is  appllcajie." 

An  insurance  company  has  the  right,  whenever  a  fire  occurs,  to 
inquire  into  the  circumstances  and  the  appointment  by  Rolker,  the 
general  agent,  of  Bond  as  the  special  agent  for  that  purpose,  cannot 
be  construed  as  a  waiver  of  any  of  the  rights  of  the  company.  The 
policy  sued  on  expressly  provides  as  follows : 

**The  insured,  as  often  as  required,  shall  exhibit  to  any  person  designated 
by  this  company  all  that  remains  of  any  property  herein  described  and  submit 
to  examination  under  oath  by  any  person  named  by  this  company.  ♦  ♦  ♦ 
This  company  shall  not  be  held  to  have  waived  any  provision  or  condition  of 
this  policy,  or  any  forfeiture  thereof,  by  any  requirement,  act,  or  proceeding 
on  its  part,  relating  to  the  appraisal,  or  any  examination  herein  provided  for.*' 

The  investigation  into  the  circumstances  of  this  fire  was  made  by 
the  fire  marshal,  who,  by  the  statute  of  Maryland,  was  clothed  with 
the  authority  and  duty  to  make  such  investigation,  and  all  that  is 
properly  inferable  from  Bond's  participation  in  it  is  that  he  wished 
to  be  acquainted  with  the  circumstances,  in  order  to  determine  whether 
or  not  he  would  advise  the  company  to  rely  upon  the  forfeiture.  That 
such  investigation  was  no  waiver  of  the  breach  of  the  condition  of 
the  policy  was  expressly  determined  by  this  court  in  People's  Bank 
V.  iEtna  Insurance  Co.,  74  Fed.  611,  20  C.  C.  A.  634,  where  the 
Court  of  Appeals  for  this  circuit  indorsed  the  opinion  of  the  Circuit 
Judge  as  follows: 

"Another  ground  relied  upon  as  tending  to  prove  a  waiver  upon  the  part  of 
the  defendant  is  the  close  investigation  which  the  company  made  of  the  facts 
attending  this  loss,  instituted  upon  its  own  behalf  and  prosecuted  anterior  to 
the  receipt  of  the  proofs  of  loss.  It  does  not  strike  me  that  an  insurance  com- 
pany, knowing  of  a  loss,  is  obliged  to  wait  and  make  no  investigation,  or  is  to 
limit  itself  to  the  information  received  in  the  proofs  of  loss.  It  can  do  that 
which  the  Interests  of  mankind  always  Induce — ^look  out  for  yourself  and  pro- 
tect your  own  Interests." 

As  it  is  not  denied  that  the  policy  was  forfeited  by  reason  of  the 
breach  of  the  condition  as  to  additional  insurance,  unless  the  right 
of  the  defendant  company  to  insist  upon  a  forfeiture  was  waived  by  Ihe 
acts,  declaration,  and  conduct  of  the  defendant  or  its  agents,  and  as 
we  are  of  opinion  that  there  was  no  such  waiver,  and  no  evidence  of 
such  nature  as  would  warrant  the  submission  of  that  issue  to  the 
jury,  it  becomes  unnecessary  to  consider  the  assignments  of  error 
which  impeach  the  correctness  of  the  court's  ruling  that  the  plaintiffs 
were  not  entitled  to  recover  because  of  their  failure  to  furnish  proofs 
of  loss  within  the  time  stipulated. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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UNITED  STATES  ▼.  SISK  et  aL 

(Otrcnlt  Court  of  Appeals,  Fourth  Circuit    February  1, 1010.) 

No.  933. 

1.   INTEBNAL  REVENUE  (8  23*)— DISTILLER 's   BOND— BBEACH. 

Hev.  St.  I  32G0,  as  amended  by  Act  Cong.  May  28,  1880,  c.  108,  §  1,  21 
Stat.  145  (U.  S.  Comp.  St.  1901,  p.  2114).  requires  every  distiller  to  give 
bond  to  faithfully  comply  with  all  the  provisions  of  law  relating  to  dis- 
tilleries, and  to  pay  all  penalties  Incurred,  or  fines  Imposed  on  him  for 
violation  of  any  such  provisions.  Held^  that  such  section  not  only  con- 
templates that  the  dlstiljer  shall  comply  with  all  the  law  relating  to  dis- 
tilleries, and  pay  all  penalties  and  fines  Imposed  on  him  for  violation  of 
Its  provisions,  but  also  tbat  he  shall  pay  taxes  on  spirits  distilled  within 
the  required  15  days,  and  hence,  in  an  action  on  a  distiller's  bond  for 
failure  to  pay  taxes  on  spirits  within  such  time,  it  was  no  defense  that 
the  spirits  were  seized  by  a  revenue  officer  under  a  distress  warrant  and 
lost  through  the  officer's  negligence;  the  brea<!h  of  the  bond  being  the 
distiller's  failure  to  pay  the  taxes  within  the  time,  or  to  warehouse  the 
spirits  according  to  law. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Dec.  Dig.  i  23.^] 

2»   INTEBNAI^  REVBNUB  (S  23*) — DISTILLEB'S  BOND— ACTION. 

Where  a  complaint  on  a  distiller's  bond  alleged  that  the  distiller  pro- 
duced 188  gallons  of  spirits  which  he  removed  from  the  distillery  premises 
without  paying  the  taxes  thereon,  and  such  allegation  being  denied,  it  was 
not  material  tliat  the  proof  did  not  show  that  the  distiller  removed  the 
spirits  from  the  distillery  premises ;  it  appearing  that  the  tax  was  not  paid 
within  the  required  15-day  period,  as  required,  and  that  the  spirits  were 
seized  by  a  revenue  officer. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Dec.  Dig.  {  23.*] 

8.  United  States  (|  78*) — Negligence  of  Officebs. 

The  United  States  is  not  responsible  for  the  negligence  of  an  internal 
revenue  officer,  by  reason  of  which  spirits  seized  for  nonpayment  of  the 
.  tax  by  the  distiller  were  lost 

[Ed.  Note. — Fo^  other  cases,  see  United  States,  Cent  Dig.  8  62;  Dec. 
Dig.  §  78.»] 

4.  Intebwai.  Revenue  (ft  12*) — Distilled  SpibiTs— "Casuajltt." 

Rev.  St  §  3221  (U.  S.  Comp.  St  1901.  p.  2087),  provides  that  when  any 
spirits  are  destroyed  by  accidental  fire  or  other  "casualty"  without  any 
fraud,  collusion,  or  negligence  of  the  owner,  after  they  should  have  been 
drawn  off  by  the  ganger  and  placed  In  the  distillery  warehouse,  no  tax 
shall  be  collected  thereon,  or,  if  collected,  it  shall  be  refunded.  Held,  that 
spirits  lost  ^fter  seizure  by  an  internal  revenue  officer,  through  the  lat- 
ter's  mere  negligence,  were  not  lost  by  reason  of  "casualty,"  within  such 
section. 
[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Dec  Dig.  §  12.* 
For  other  definitions,  see  Words  and  Phrases,  voL  2,  ppu  1,  2 :  voL  S,  p. 
7597.] 

Goff,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
IDistrict  of  North  Carolina,  at  Greensboro. 

Action  by  the  United  States  against  Kelly  W.  Sisk  and  others. 
Judgment  for  defendants,  and  plaintiff  brings  error.    Reversed. 

This  Is  an  action  of  debt  on  a  distiller*s  bond.  The  complaint  in  the  fourth 
paragraph  alleges  that  the  breach  of  bond  consists  in  the  fact  as  therein  al- 
leged that  the  defendant  Sisk,  during  the  period  from  the  1st  day  of  May, 

•For  other  cmm  m*  tam9  topic  A  |  mumbsb  la  D«c.  *  Am.  Digs.  1907  to  dato,  ft  Rep'r  Indox« 
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1901,  to  the  Ist  day  of  May,  1902,  produced  "138  gallons  of  spirits  which  he 
removed  from  the  said  distillery  premises  without  paying  the  tax  thereon," 
which  was  $151.80;  and  the  object  of  the  action  is  to  recover  not  only  that 
amount  of  tax,  but  5  per  cent,  penalty  and  interest  at  12  per  cent,  per  annum 
from  the  Ist  of  September,  1901. 

The  answer  denies  the  allegations  of  the  fourth  paragraph  of  the  complaint; 
that  is,  it  denies  that  the  distiller  Sisk  removed  from  the  distillery  premises 
the  spirits  so  alleged  to  have  been  produced  without  paying  the  tax  thereon. 

On  tlie  trial  the  plaintiflP  introduced  the  assessment  list  for  September,  1901, 
showing  an  assessment  for  $151.80  upon  three  packages  of  spirits  produced 
by  the  defendant's  distillery  during  the  months  of  June  and  July,  1901,  and 
thereupon  the  defendant  Sisk,  sworn  in  his  own  behalf,  testified  that  the  spir- 
its produced  in  the  months  of  June  and  July,  1901,  were  not  entered  In  bond, 
and  no  warehousing  bond  was  given  therefor;  that  the  taxes  upon  the  spir- 
its were  assessed  and  a  warrant  of  distraint  issued  therefor,  and  the  spirits 
so  produced  were  taken  by  the  deputy  collector  and  removed  ftom  the  distil- 
lery premises  to  a  place  10  miles  distant  and  advertised  for  sale  and  lost  and 
never  sold,  without  any  fraud  or  collusion  on  the  part  of  the  said  defendants. 

The  court  charged  the  Jury  that  if  the  spirits  upon  which  the  taxes  were 
assessed  under  the  warrant  of  distraint  were  taken  by  the  deputy  collector 
and  removed  from  the  distillery  premises  and  from  the  possession  of  the  dis- 
tiller 10  miles  distant,  and  placed  in  an  old  warehouse,  as  testified  to  by  the 
defendant  Sisk,  and  were  removed  therefrom  and  allowed  to  waste,  and  were 
lost  without  fraud  or  collusion  on  the  part  of  the  defendants  and  without  the 
defendants'  knowledge,  the  plaintiff  would  not  be  entitled  to  recover.  The 
Jury  found  the  issue  thus  submitted  in  favor  of  the  defendants,  and  Judgment 
was  rendered  accordingly. 

To  this  charge  of  the  court  the  plaintiff  in  error  excepted,  and  upon  that  la 
based  the  only  assignment. 

A.  L.  Coble,  Asst.  U.  S.  Atty.  (A.  E.  Holton,  U.  S.  Atty.,  on  the 
brief). 

William  P.  Bynum,  Jr.,  for  defendants  in  error. 

Before  GOFT  and  PRITCHARD,  Circuit  Judges,  and  WAD- 
DILL,  District  Judge. 

PRITCHARD,  Circuit  Judge  (after  stating  the  facts  as  above). 
Treating  the  statement  of  the  case  as  found  in  the  record  made  by  the 
court  below  as  the  bill  of  exceptions  required  by  our  rule  10 — the 
same  having  been  signed  and  sealed  by  the  judge — and  evidently  in- 
tended as  such  bill,  we  find  the  facts  to  be  as  follows :     • 

"The  plaintiff  introduced  the  assessment  list  for  September,  1901,  from  the 
office  of  the  collector  of  internal  revenue  for  the  Fifth  collection  district  of 
North  Carolina,  showing  an  assessment  of  $151.80  assessed  upon  three  pack- 
ages of  spirits  produced  by  the  defendant's  distillery  during  the  months  of 
June  and  July,  1901. 

"The  defendant,  Kelly  W.  Sisk,  offered  himself  a  witness  in  behalf  of  him- 
self, and  testified  that  the  spirits  produced  for  the  months  of  June  and  July 
were  not  entered  in  bond,  and  no  warehousing  bond  was  given  therefor;  that 
the  taxes  upon  the  spirits  were  assessed  and  warrant  of  distraint  issued 
therefor  and  placed  in  the  hands  of  J.  A.  Petree,  the  then  deputy  collector  in 
charge  of  the  division,  who  seized  the  same  spli*its  on  which  the  taxes  were 
assessed  under  the  warrant  of  distraint  and  removed  them  from  the  distillery 
premises  to  an  old  warehouse  at  Walnut  Cove  and  had  the  same  advertised 
for  sale;-  that  by  the  negligence  of  the  said  deputy  collector  the  said  spirits 
whilst  in  his  custody  were  lost  and  were  never  sold,  without  any  fraud  or 
collusion  on  the  part  of  the  said  defendant*' 

From  the  foregoing  it  will  be  seen  that  the  distiller  in  this  instance 
neglected  and  failed  to.  comply  with  the  requirements  of  the  law,  to 
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Wit,  to  pay  the  taxes  on  spirits  distilled  within  the  period  required  by 
law,  or  to  place  the  same  within  a  bonded  warehouse  after  having 
executed  a  bond  for  the  payment  of  the  taxes  thereon. 

Section  3260,  as  amended  by  Act  May  28,  1880,  c.  108,  §  1,  21  Stat. 
145  (U.  S.  Comp.  St.  1901,  p.  2114),  provides  as  follows : 

"Every  person  intending  to  commence  or  to  continue  the  business  of  a  dis- 
tiller, shall  on  filing  with  the  collector  his  notice  of  such  intention,  and  before 
proceeding  with  such  business,  and  on  the  first  day  of  May  of  each  succeeding 
year,  execute  a  bond  In  the  form  prescribed  by  the  commissioner  of  internal 
revenue,  conditioned  that  he  shall  faithfully  comply  with  all  the  provisions  of 
law  relating  to  the  duties  and  t)usiness  of  distillers,  and  shall  pay  all  penal- 
ties incurred  or  flues  imposed  on  him  for  a  violation  of  any  of  the  said  provi- 
sions; and  that  he  shall  not  suffer  the  lot  or  tract  of  laud  on  which  the  dis- 
tillery stands,  or  any  part  thereof,  or  any  of  the  distilling  apparatus,  to  be 
Incumbered  by  mortgage.  Judgment,  or  other  lien,  during  the  time  in  which 
he  shall  carry  on  said  business.  Said  bond  shall  be  with  at  least  two  sure- 
ties, approved  by  the  collector  of  the  district,  and  for  a  penal  sum  of  not  less 
than  ♦  ♦  ♦  the  amount  of  tax  on  the  spirits  that  can  be  distilled  tn  his 
distillery  during  a  period  of  fifteen  days." 

Among  other  things,  this  section  contemplates  that  the  distiller 
shall  comply  with  the  provisions  of  law  relating  to  the  duties  and  busi- 
ness of  distillers,  and  pay  all  penalties  and  fines  imposed  upon  him 
for  a  violation  of  its  provisions,  and  also  that  he  shall  pay  the  taxes 
on  the  spirits  that  may  be  distilled  at  his  distillery  during  a  period  of 
15  days.  It  appears  in  this  instance  that  the  spirits  seized  were  not 
placed  in  a  warehouse,  but  retained  in  the  possession  of  the  distiller, 
and  that  he  failed  to  pay  the  taxes  on  the  same.  The  government  by 
proper  proceedings  attempted  to  collect  the  taxes  due  on  the  -spirits  by 
assessment,  and  in  pursuance  of  such  assessment  a  distraint  warrant 
was  issued,  and  the  packages  of  spirits  were  seized  and  taken  into  cus- 
tody by  the  deputy  collector.  Under  these  circumstances,  there  was  a 
breach  of  the  distiller's  bond,  and  the  distiller  and  his  sureties  thereby 
became  liable  for  the  payment  of  the  taxes  on  the  spirits  thus  produced. 

It  is  insisted  by  counsel  for  defendants  in  error  that  inasmuch  as 
"it  is  alleged  in  the  fourth  paragraph  of  the  complaint  that  the  distiller, 
Sisk,  produced  138  gallons  of  spirits  which  he  removed  from  the  dis- 
tillery premises  without  paying  the  taxes  thereon,  and  this  allegation 
being  denied  in  the  answer,  and  there  being  no  proof  to  sustain  it,  the 
plaintiff  was  not  entitled  to  recover." 

This  being  a  suit  on  a  distiller's  bond,  wherein  the  sureties,  among 
other  things,  undertook  to  pay  the  taxes  on 'any  spirits  that  might  be 
produced  and  not  warehoused  at  any  time  during  a  period  of  15  days, 
it  necessarily  follows  that  the  real  issue  in  this  controversy  is  as  to 
whether  the  distiller  has  complied  with  the  law  in  this  respect. 

It  being  alleged  that  the  distiller  produced  138  gallons  of  spirits 
upon  which  he  did  not  pay  the  faxes,  it  is  immaterial  as  to  whether 
the  spirits  were  removed  from  the  distillery  premises  by  the  distiller, 
or,  as  in  this  instance,  by  an  agent  of  the  government.  The  breach 
of  the  bond  was  the  failure  of  the  distiller  to  either  pay  the  taxes 
.within  the  15-day  period  or  to  warehouse  the  spirits  in  accordance  with 
the  provisions  of  law. 

In  the  case  of  Harkins  v.  Williard,  146  Fed.  706,  77  C.  C.  A,  132, 
this  court,  among  other  things,  said: 


Digitized  by  VjOOQIC 


888  a76  FEDERAL  REPORTER. 

"Primarily  the  distiller  Is  liable  for  the  taxes  due  on  the  si^irlts  dlstHled* 
and,  in  case  of  default,  his  sureties  are  also  Jointly  liable  for  the  same.** 

However,  it  is  insisted  by  counsel  for  defendants  in  error  that  the 
government  is  liable  for  the  negligence  of  its  officers  or  agents,  and 
that  such  negligence  constitutes  a  bar  to  recovery.  This  question  was 
passed  upon  in  the  case  of  United  States  v.  Guest,  143  Fed.  466,  74 
C.  C.  A.  590.  The  court,  among  other  things,  in  disposing  of  that 
case,  said: 

"We  are  inclined  to  differ  with  the  learned  judge  of  the  lower  court  in  all 
three  particulars.  As  to  the  loss  of  the  spirits,  It  is  true  that  the  dlstniery 
and  its  contents  had  been  seized  by  the  government's  representative,  and  the 
defendants  may  be  said  to  have  In  no  manner  brought  about  the  loss;  still 
it  does  not  serve  to  relieve  the  liability  under  the  bond.  That  the  government 
Is  not  liable  for  negligence  or  laches  of  its  officers  or  agent  Is  well  recognized 
and  settled,  and  such  negligence  constitutes  no  bar  or  defense  to  a  recovery 
upon  a  bond  taken  by  the  government.    ♦    •    • »» 

The  Supreme  Court  of  the  United  States  also  passed  upon  this 
question  in  the  case  of  Hart  v.  United  States,  95  U.  S.  318,  24  L-  Ed. 
479.  That  suit  was  instituted  on  a  distiller's  bond,  as  in  this  case. 
The  breach  alleged  was  the  nonpayment  of  $3,000  demanded  of  him, 
being  the  amount  of  taxes  on  6,000  gallons  of  spirits  which  he  had 
distilled  after  the  1st  day  of  June,  1871.  The  distiller  made  no  de- 
fense. The  other  defendants  filed  three  pleas.  On  motion  of  the 
plaintiff,  all  of  the  first  plea  except  such  as  averred  the  nondelivery 
of  the  bond  sued  on  was  stricken  out.  Demurrers  to  the  second  and 
third  were  sustained,  whereupon  the  defendants  excepted.  The  third 
plea  reads  as  follows : 

''That  the  taxes  charged  and  sued  for  were  assessed  against  Hosmer  on 
spirits  he  had  distilled,  and  were  a  first  and  paramount  lien  thereon;  but 
that  the  collector  of  internal  revenue  for  the  district,  without  the  knowledge 
or  assent  of  the  defendants,  and  without  first  requiring  the  payment  of  the 
taxes  thereon,  permitted  him  to  remove  from  the  bonded  warehouse  a  quan- 
tity of  said  spirits—more  than  sufllcient  to  pay  any  Just  claim  of  the  plain- 
tlfl!." 

Demurrers  to  the  second  and  third  counts  of  defense  were  sustained 
by  the  court  below,  whereupon  the  defendants  excepted,  and  the  case 
was  carried  to  the  Supreme  Court  of  the  United  States.  Chief  Justice 
Waite,  who  delivered  the  opinion,  in  referring  to  the  second  and  third 
counts  of  defense,  said: 

"The  second  defense  relied  upon  In  this  case  Is  disposed  of  by  Osborne  v. 
United  States,  19  Wall.  577  [22  L.  Ed.  208],  which  we  are  not  Indhaed  to  re- 
consider. 

"The  third  defense  is  equally  bad.  Under  the  law  as  it  stood  when  this 
suit  was  commenced,  no  distilled  spirits  could  be  removed  from,  a  distillery 
warehouse  before  the  payment  of  the  taic  [Act  July  20,  18G8,  c.  186]  15  Stat. 
130,  I  15  [U.  S.  Oomp.  St.  1901,  p.  2122],  without  subjecting  aU  those  engaged 
In  such  a  removal  to  heavy  penalties.  15  Stat.  140,  §  30.  An  officer  of  the 
United  States  had  no  authority  to  dispense  with  this  requirement  of  the  law. 
If  in  violation  of  his  duty  he  permitted  such  a  removal,  he  subjected  himself 
to  punishment,  but  did  not  bind  the  government  by  his  acts.  The  government 
is  not  responsible  for  the  laches  or  the  wrongful  acts  of  its  officers.  Gibbons 
V.  U.  S.,  8  Wall.  269  [19  I*  Ed.  453] ;  United  States  v.  Klrlipatrick,  9  Wheat 
720  [6  L.  Ed.  199] ;  United  States  v.  Vanzandt,  11  Wheat  184  [6  Ia  Ed.  448] ; 
United  States  v.  Nlcholl,  12  Wheat  505  [6  L.  Ed.  709] ;  Jones  et  al.  v.  United 
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States,  18  Wall.  662  [21  L.  Ed.  867].  Every  surety  upon  an  official  bond  to  the 
govemment  is  presumed  to  enter  into  his  contract  with  a  full  knowledge  of 
this  principle  of  law,  and  to  consent  to  be  dealt  with  accordingly.  The  gov- 
ernment enters  into  no  contract  with  him  that  its  officers  shall  perform  their 
duties.  A  govemment  may  be  a  loser  by  the  negligence  of  its  officers,  but  it 
never  becomes  bound  to  others  for  the  consequences  of  such  neglect,  unless  it 
be  by  express  agreement  to  that  effect.  Here  the  surety  was  aware  of  the 
lien  which  the  law  gave  as  security  for  the  payment  of  the  tax.  He  also  knew 
that,  in  order  to  retain  this  lien,  the  govemment  must  rely  upon  the  diligence 
and  honesty  of  its  agents.  If  th^y  performed  their  duties  and  preserved  the 
security,  It  inured  to  his  benefit  as  well  as  that  ojT  the  government ;  but,  if 
by  neglect  or  misconduct  they  loFt.it,  the  govemment  did  not  come  under  ob- 
ligations to  make  good  the  loss  to  him,  or,  what  is  the  same  thing,  release  him 
pro  tanto  from  the  obligation  of  his  bond.  As  between  himself  and  the  gov- 
ernment, he  took  the  risk  of  the  effect  of  official  negligence  upon  the  security 
which  the  law  provided  for  his  protection  against  loss  by  reason  of  the  lia- 
bility he  assumed." 

Also  the  following  cases  are  in  point:  Minturn  v.  United  States, 
106  U.  S.  437,  1  Sup.  Ct.  402,  27  L.  Ed.  208;  United  States  v.  Wit- 
ten,  143  U.  S.  76,  12  Sup.  Ct.  372,  36  L.  Ed.  81. 

It  appears  from  the  brief  of  plaintiff  in  error  that  the  foregoing 
cases  were  not  called  to  the  attention  of  the  learned  judge  who  tried 
this  case  below. 

The  court  below  instructed  the  jury  that,  if  they  found  from  the  evi- 
dence that  the  collector  seized  the  spirits  under  warrant  of  distraint  for 
taxes  due  thereon,  removed  them  from  the  possession  of  the  distiller, 
and  placed  them  in  an  old  warehouse,  and  they  were  there  allowed  to 
waste  or  be  lost,  without  thfe  collusion  or  fraud  of  the  defendants  and 
without  the  defendants'  knowledge,  the  plaintiff  would  not  be  entitled 
to  recover;  and  to  sustain  this  view  of  the  law  counsel  for  defend- 
ants in  error  relies  upon  the  provisions  of  section  3221  (U.  S.  Comp. 
St.  1901,  p.  2087),  which  reads  as  follows : 

"And  when  any  distilled  spirits  are  hereafter  destroyed  by  accidental  fire 
or  other  casualty,  without  any  fraud,  collusion,  or  negligence  of  the  owner 
thereof,  after  the  time  the  same  should  have  been  drawn  off  by  the  gauger 
and  placed  in  the  distillery  warehouse  provided  by  law,  no  tax  shall  be  col- 
lected on  such  spirits  destroyed,  or,  if  collected,  it  shall  be  refunded  upon 
the  production  of  satisfactory  proof  that  the  spirits  were  destroyed  as  herein 
specified.*' 

In  the  case  of  Freeman  et  al.  v.  United  States,  157  Fed.  195,  84  C. 
C.  A,  643,  this  court  held  that  the  "destruction  of  spirits  in  a  ware- 
house by  accidental  fire  or  other  casualty  may  be  set  up  as  a  defense 
to  an  action  by  the  government  on  a  distiller's  warehouse  bond  to 
recover  the  taxes  thereon."  However,  the  facts  in  this  case  are  not 
such  as  to  entitle  the  defendants  in  error  to  relief  under  the  foregoing 
section.  There  is  nothing  in  the  record  to  show  that  the  packages 
of  spirits  were  destroyed  by  accidental  fire  or  other  casualty.  They 
were  distilled  and  in  the  possession  of  the  distiller,  without  the  taxes 
having  been  paid,  and  in  order  to  collect  the  taxes  thus  due,  and  un- 
paid, a  distraint  warrant  was  issued  by  which  the  packages  of  spirits 
were  seized  and  taken  out  of  the  possession  of  the  distiller. 

Suppose  that  the  deputy  collector  had  seized  the  spirits  in  question, 
and  while  en  route  with  them  to  the  place  of  deposit  a  portion  of.  the 
spirits  had  been  lost  by  leakage,  leaving  a  wantage  in  the  packages 
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thus  seized  of  one-half  the  amount  contained  therein  at  the  time  of 
seizure,  could  it,  tmder  such  circumstances,  be  contended  that  the 
distiller  and  his  sureties  would  not  be  liable  under  the  distiller's  bond 
for  the  taxes  on  the  amount  of  spirits  lost?    We  think  not. 

The  failure  of  the  distiller  to  pay  the  taxes  on  the  spirits  produced 
within  the  time  prescribed  by  law  not  only  rendered  the  spirits  on 
hand  liable  to  seizure,  but  the  property  of  the  distiller  as  well;  but 
this  does  not  in  any  wise  relieve  the  sureties  of  their  liability  on  the 
distiller's  bond. 

For  the  reasons  stated,  we  are  of  opinion  that  the  court  erred  in 
its  instructions  to  the  jury  involved  in  the  assignment  of  error.  It 
necessarily  follows  that  the  judgment  of  the  lower  court  must  be  re- 
versed, and  that  the  cause  be  proceeded  with  in  that  court  in  accord- 
ance with  the  views  herein  expressed. 

Reversed. 

GOFF,  Circuit  Judge,  dissents. 


THE  SANTA  RITA. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  28,  1910.) 

No.  1,771. 

X  Admibalty  (§  118*)— Review  on  Appeal— Fijtdinqs  of  Fact. 

Where  the  testimony  of  the  witnesses  In  a  suit  in  admiralty  was  largely 
taken  by  deposition,  there  Is  not  the  same  presumption  In  favor  of  a  find- 
ing of  fact  by  the  trial  court  as  when  based  on  oral  testimony  of  witnesses 
appearing  before  it,  and  It  will  be  more  readily  reviewed  by  an  appellate 
court. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  §§  770-772;  Dec. 
Dig.  §  118.»] 
2.  Negligence  (§  62*)— Proximate  Cause  op  Injury— Intervening  Efficient 
Cause. 

One  of  the  most  valuable  tests  to  apply  to  determine  whether  a  negli- 
gent act  was  the  proximate  or  remote  cause  of  an  Injury  Is  to  determine 
whether  a  responsible  human  agency  has  Intervened,  sufficient  of  Itself  to 
stand  as  the  cause. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent  Dig.  U  70-79;  Dec. 
Dig.  §  62.*] 
8.  Shipping  (I  81*)— Liability  or  Vessel  for  Injury  to  Another— Proxi- 
mate Cause  op  Injury. 

An  oil  burning  steamer,  lying  beside  Long  Wharf  at  Oakland,  in  San 
Francisco  Bay,  discharged  a  considerable  quantity  of  inflammable  fuel 
oil  from  her  hold  into  the  waters  of  the  bay,  which  was  carried  by  the 
wind  and  tide  under  the  wharf,  where,  mixing  with  floating  debris,  it 
formed  a  mat.  The  wharf  was  90  feet  wide,  supported  on  piles,  and  there 
were  vessels  lying  on  the  opposite  side.  The  floor  of  the  wharf  was  in 
places  soaked  with  oil  which  had  escaped  from  oil  burning  engines  used 
thereon.  By  some  accidental  means  the  inflammable  mat  formed  on  the 
water  was  set  on  fire,  burning  a  portion  of  the  wharf,  and  also  injuring 
libelant's  vessel  lying  on  the  other  side  and  around  which  the  oil  floated. 
Held,  that  the  negligent  act  of  the  steamer  in  discharging  the  oil  into  the 
bay  was  the  proximate  cause  of  the  Injury,  which,  with  knowledge  of  the 
inflammable  character  of  the  oil,  the  adjacent  wharf  on  which  men  and 

•For  other  casei  see  Baxne  topic  A  |  nitmber  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexev 
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engines  were  working,  the  surrounding  vessels,  and  the  prevailing  wind 
.    and  tide,  should  reasonably  have  been  anticipated  as  a  probable  conse- 
quence. 

[Ed.  Note.-^For  other  cases,  see  Shipping,  Cent.  Dig.  §  344 ;  Dec.  Dig.  § 
81.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  California. 

Suit  in  admiralty  by  the  Societe  Nouvelle  d'Armement,  as  owner 
of  the  bark  Boieldieu,  against  the  steamer  Santa  Rita;  the  United 
Steamship  Company,  claimant.  Decree  for  respondent  (173  Fed. 
413),  and  libelant  appeals.    Reversed. 

William  Denman,  for  appellant. 

Charles  Page,  Edward  J.  McCutchen,  and  Samuel  Knight,  for  ap- 
pellee. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HUNT, 
District  Judge. 

HUNT,  District  Judge.  The  Societe  Nouvelle  d'Armement,  a 
corporation  of  France,  brought  this  libel  against  the  American  steamer 
Santa  Rita,  to  recover  damages  for  injuries  inflicted  upon  the  Boiel- 
dieu, a  three-masted  steel  bark  belonging  to  the  libelant.  The  lower 
court  found  that  the  alleged  negligent  act  of  the  defendant  was  not  a 
proximate,  but  remote,  cause  of  the  injury.  The  libelant  sued  out  this 
appeal  from  a  judgment  in  favor  of  defendant. 

The  material  uncontroverted  facts  are  substantially  as  follows :  The 
Santa  Rita,  an  oil  burning  steam  vessel,  450  feet  long,  was  moored  to 
the  north  side  of  a  wharf  at  Oakland,  Cal.  The  British  ship  Whitlie- 
burn  and  the  libelant's  bark  Boieldieu  were  moored  on  the  south  side 
of  the  same  wharf  and  directly  opposite  the  Santa  Rita.  The  wharf 
was  90  feet  wide,  built  on  piles  driven  into  the  bottom  of  the  harbor. 
Between  4  and  5  o'clock  on  the*afternoon  of  March  11,  1907,  a  fire 
broke  out,  partially  consuming  the  wharf  and  greatly  injuring  the 
Boieldieu. 

The  libelant  alleges  that  this  fire  was  caused  by  the  negligence  of 
the  Santa  Rita  in  pumping  into  the  bay  or  allowing  to  drip  from  her 
decks  therein  large  quantities  of  volatile  fuel  oil,  which  collected  under 
the  wharf  in  the  alleyway  formed  by  the  vessels  and  the  wharf,  and 
that,  as  the  tide  started  to  come  in,  this  mass  of  oil,  held  and  matted ' 
together  by  particles  of  inflammable  rubbish  and  debris,  moved  par- 
tially out  from  under  the  wharf  and  surrounded  the  Boieldieu.  The 
libelant  further  contends  that,  while  the  Boieldieu  was  thus  surrounded 
by  this  highly  combustible  oil  mat,  a  spark  from  an  engine  on  the 
wharf,  or  a  live  coal  from  the  fuel  box  of  the  donkey  engine,  or  a 
burning  cigar,  was  thrown  from  the  wharf  into  this  oily  mass,  igniting 
it  and  causing  the  conflagration  which  damaged  the  wharf  and  the 
Boieldieu. 

The  court  found,  among  other  things,  that  oil  of  a  highly  com- 
bustible nature  was  discharged  from  the  Santa  Rita  and  collected  in 
the  water  under  the  wharf  and  around  the  Boieldieu.     There  is  ample 

*For  other  cases  see  same  topic  &  S  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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evidence  to  support  this  conclusion.  Much  of  the  evidence  offered 
by  the  defendant  relating  to  this  finding  is  that  of  men  who  testify  that 
they  did  not  pump  any  oil  overboard  or  see  any  thus  pumped. 

On  the  other  hand,  the  libelant  supports  its  contention  by  the  testi-  I 

mony  of  those  who  saw  the  oil  thrown  into  the  bay,  and,  in  fact,  were  i 

actors  in  putting  it  there.     The  Lakme.  Tyee.  Queen  Elizabeth,  118  , 

Fed.  972,  55  C.  C.  A.  466.    The  decision  of  this  question  of  fact  i 

depends  upon  the  veracity  of  the  libelant's  witnesses,  and  who  is  bet- 
ter fitted  to  judge  of  their  credibility  than  the  court  before  whom  they  j 
appeared?     The    surrounding    facts    and    circumstances'   also    point  i 
strongly  to  the  probability  that  the  oil  which  burned  on  the  water  j 
around  the   Boieldieu  came  from  the  Santa  Rita.    We  believe  the 
finding  of  the  lower  court  was  correct. 

The  court  further  found  that  this  mat  of  oil  was  ignited  by  the  heat 
or  flame  from  the  burning  wharf,  taking  the  view  that  in  some  un- 
explained manner  the  wharf  caught  fire,  and  that  the  fire  was  com- 
municated to  the  oil  which  lay  on  the  water  in  close  proximity  there- 
to, and  that  the  injury  to  the  Boieldieu  was  caused  jointly  by  the 
burning  of  the  wharf  and  by  the  burnilig  of  the  oily  mass  on  the 
water.  The  finding  that  the  fire  originated  on  the  wharf  is  vigorously 
assailed.  The  libelant  contends  that  the  oil  ignited  first,  and  that  the 
flame  spread  from  the  oil  to  the  wharf.  We  regard  the  defendant's 
contention  that  no  oil  whatever  burned  on  the  water  as  plainly  against 
the  evidence  and  without  cierit.  There  is  no  reasonable  doubt  that 
the  wharf  burned,  and  some  oil  on  the  water  burned ;  and  the  further 
question  now  arises:  Where  did  the  fire  originate?  On  the  wharf, 
or  in  the  oil?  - 

There  is  no  evidence  tending  to  show  that  any  particular  act 
started  the  conflagration;  nor  do  the  circumstances  of  themselves 
point  to  any  probability  by  which  the  court  may  safely  be  guided  to 
one  view  or  the  other.  There  were  several  oil  burning  locomotives, 
a  donkey  engine,  and  20  or  25  men  on  the  wharf  at  the  time  of  the 
fire.  The  wharf  itself  was  "more  or  less  oil  soaked  in  spots,  and  there 
were  several  car  loads  of  hay  or  other  inflammable  material  thereon. 
The  men  were  smoking.  It  is  not  at  all  improbable  that  one  of  them 
carelessly  let  drop  a  burning  match  near  the  hay,  thus  starting  the 
fife.  Or,  an  engine  may  have  dropped  some  fire  or  sparks  on  the 
.  oil  soaked  planks  of  the  wharf,  and  so  caused  the  fire.  On  the  other 
hand,  the  presence  of  active  engines  and  smoking  men  might  lead 
equally  as  well  to  the  conclusion  that  the  fire  started  in  the  oil  on  the 
water.  It  is  well  established  that  this  matted  mass  of  fresh  oil  was 
very  inflammable,  even  though  floating?  A  burning  cigar  stub,  or  a 
live  spark  thrown  from  an  engine,  falling  on  a  chip  or  other  more  or 
less  solid  material  in  the  oil,  would  furnish  a  rational  explanation  of 
the  origin  of  the  fire. 

The  natural  probabilities  in  favor  of  the  difterent  theories  being 
equal,  it  is  necessary  to  weigh  and  examine  carefully  the  testimony 
of  the  eyewitnesses,  in  order  to  arrive  at  as  just  and  right  a  conclusion 
as  is  possible  under  the  circumstances.  Fortunately,  there  is  little  real 
conflict  in  the  testimony  of  those  who  saw  the  fire  as  to  where  it 
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started.  One  of  defendant's  witnesses  says  positively  that  it  started 
on  the  wharf,  and  the  others  say  that  it  looked  to  them  as  if  it  started 
there.  But  those  who  were  in  a  position  to  see  where  it  started — 
who  were  south  of  the  line  of  cars — testify  directly  and  unequivocally 
that  the  fire  started  on  the  water,  and  that  they  saw  it  there  before 
any  was  visible  on  the  wharf  proper.  Whether  on  the  water  or  on 
the  wharf,  it  is  undeniable  that  it  started  either  to  the  south  of  the 
cars  or  in  the  cars  themselves.  The  witnesses  of  libelant  who  tes- 
tified on  the  point  were  in  such  a  position  that  a  fire  in  either  of  the 
places  above  named  would  have  been  easily  discemable  by  them,  while 
the  defendant's  witnesses  were  so  situated  that  they  could  not  have 
seen  a  fire  on  the  water  near  the  Boieldieu  unless  the  flames  mounted 
very  high,  and  even  then  they  were  so  far  off  that  they  might  easily 
have  been  mistaken  about  the  exact  position  of  the  conflagration. 
After  a  careful  consideration  of  all  the  testimony,  we  are  of  opinion 
that  the  finding  of  the  lower  court,  to  the  effect  that  the  fire  originated 
on  the  wharf,  was  clearly  against  the  weight  of  the  evidence  and  can- 
not stand. 

In  our  examination  of  the  evidence,  which  has  led  us  to  the  conclu- 
sion that  the  learned  judge  of  the  lower  court  erred  in  his  finding  upon 
this  point,  we  observe  that  libelant's  principal  witnesses,  who  gave  di- 
rect-evidence thereon,  testified  by  depositions.  Upon  this  matter,  there- 
fore, the  trial  judge  had  not  the  advantage  of  seeing  and  hearing  the 
witnesses.  His  position,  to  arrive  at  a  true  result,  was  scarcely  better 
than  ours.  Hence  the  rule  that,  when  oral  testimony  is  evidently  the 
basis  of  a  finding,  or  the  written  testimony  relates  to  matters  as  to 
which  the  trial  court  is  better  able  to  reach  a  satisfactory  conclusion 
than  the  appellate  court,  the  finding  will  be  adhered  to,  does  not  apply 
with  the  same  force. 

The  court,  after  finding  the  facts  as  hereinbefore  recited,  made  the 
further  finding  that  the  negligence  of  the  Santa  Rita  in  discharging 
oil  into  the  bay  could  not  be  regarded  as  the  efficient  or  proximate 
cause  of  the  injury  to  the  Boieldieu.     The  court  said: 

"The  burning  of  the  wharf  was  entirely  disconnected,  and  unrelated  to  the 
original  act  of  the  Santa  Rita  in  discharging  the  oil,  and  was  not  caused  by 
any  person  connected  with  that  vessel,  and  whose  actions  were  subject  to  her 
control.  Unless,  therefore,  the  burning  of  the  wharf  and  the  consequent  Igni- 
tion of  the  oil  were  matters  which  ought  to  have  been  reasonably  anticipated 
as  probable — that  Is,  more  likely  to  occur  than  otherwise — the  burning  of  the 
wharf  must  be  found  to  be  the  efficient  cause  of  the  damage  to  the  Boieldieu. 
Was  the  burning  of  the  wharf,  and  the  Ignition  of  the  oil,  something  more 
likely  to  occur  than  not — something  that  a  person  of  ordinary  prudence  would 
have  thought  to  be  probable?  The  result  has  shown  that  such  a  fire — the  igni- 
tion of  oil  thereby — and  the  consequent  damage  to  the  Boieldieu,  were  mat- 
ters which  might  occur — events  which  any  person  of  ordinary  judgment  would 
have  known  to  be  possible.  But  the  question  is  not  whether  a  person  of  ordi- 
nary prudence  would  have  known  that  such  results  were  possible,  but  whether 
they  would  have  been  regarded  by  him  as  probable — something  likely  to  oc- 
cur, and  therefore  to  be  guarded  against — ^by  not  discharging  fuel  oil  into  the 
bay. 

"It  seems  to  me  this  question  must  receive  a  negative  answer.  A  man  of 
extreme  caution  might  have  anticipated  the  result ;  but  one  of  ordinary  pru- 
dence and  foresight  would  not  have  thought,  in  view  of  all  the  surrounding 
drcumstances,  that  fuel  oU,  if  discharged  into  the  waters  of  the  bay,  with  its 


Digitized  by  V:iOOQIC 


894  176  FEDERAL  REPORTER. 

tides  and  winds,  would  probably  be  set  on  fire,  by  the  accidental  or  negligent 
burning  of  the  wharf »  or  by  live  coals  thrown  Into  the  bay  and  coming  in  con- 
tact with  the  oil." 

We  cannot  give  our  assent  to  this  view  of  the  case.  The  respondent 
ship,  being  an  oil  burning  one,  was  charged  with  knowledge  of  the  in- 
flammable quality  of  fresh  oil,  even  on  water  and  was  also  charged 
with  knowledge  of  the  probable  effects  of  ordinary  winds  and  tides  in 
carrying  the  oil  to  where  it  might  do  great  injury.  The  respondent 
cannot,  therefore,  be  heard  to  say  that  she  did  not  know  fresh  oil  on 
water  was  inflammable,  or  that  she  had  no  reason  to  believe  that  the 
oil  which  she  put  into  the  harbor  would  be  driven  by  the  winds  and 
tide  under  the  dock  and  in  among  the  shipping.  It  ought  to  have  been 
known  that  the  presence  of  a  large  quantity  of  fresh  oil  of  a  very 
combustible  nature  was  a  menace  and  danger  while  lying  in  an  ex- 
posed position  around  a  busy  wharf.  It  ought  reasonably  to  have  been 
anticipated  by  those  in  charge  of  the  Santa  Rita  that  such  a  mass  of 
oil  floating  under  the  wharf  and  around  the  shipping  was  likely  to  be 
ignited  in  some  manner  through  the  numerous  and  patent  sources  of 
fire  which  were  near  by.  What  would  be  more  natural  than  for  a  man 
about  the  shipping  to  throw  his  lighted  cigar  stub  into  the  bay,  or  for 
an  engineer  on  the  wharf  to  dump  his  live  coals  into  the  water?  Cer- 
tainly, one  not  having  any  reason  to  believe  that  the  water  was  covered 
with  an  inflammable  sheet  could  not  be  held  to  be  negligent  in  thus 
throwing  his  burning  coals  or  lighted  cigar  into  the  harbor.  Indeed, 
a  careful  man,  anxious  to  avoid  all  risks  of  fire,  would  select  the  water 
as  the  natural  and  seemingly  proper  place  to  put  them.  Surely,  the 
defendant  was  charged  with  notice  that  men  rightfully  do  these  things, 
and  that  the  doing  of  them  where  large  masses  of  inflammable  oil  are 
floating  about  would  probably  produce  a  conflagration. 

There  is  no  infallible  rule  by  which  one  can  distinguish  between  a 
proximate  and  a  remote  cause. 

Justice  Moody,  for  the  Supreme  Court,  has  recently  said : 

"Few  questions  have  more  frequently  come  before  the  courts  than  that 
whether  a  particular  mischief  was  the  result  of  a  particular  default  It  would 
not  be  useful  to  examine  the  numerous  decisions  In  which  this  question  has 
received  consideration,  for  no  case  exactly  resembles  another,  and  slight  dif- 
ferences of  fact  may  be  of  great  importance.  The  rules  of  law  are  reasonably 
well  settled,  howeyer  difficult  they  may  be  of  application  to  the  varied  affairs 
of  life."  Atchison,  etc.,  Ry.  Co.  v.  Calhoun,  213  U.  S.  1,  29  Sup.  Ct  821,  53 
L.  Ed.  671. 

In  Milwaukee  Ry.  Co.  v.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256,  the 
court  said: 

"Did  the  facts  constitute  a  continuous  succession  of  events  so  linked  to- 
gether as  to  make  a  natural  whole,  or  was  there  some  new  and  independent 
cause  Intervening  between  the  wrong  and  the  injury?  It  Is  admitted  that  the 
rule  is  difficult  of  application,  but  it  Is  generally  held  that,  in  order  to  war- 
rant a  finding  that  negligence,  or  an  act  not  amounting  to  a  wanton  wrong, 
is  the  proximate  cause  of  an  injury,  it  must  appear  that  the  injury  is  the  nat- 
ural and  probable  consequence  of  the  negligent  or  wrongful  act,  and  that  It 
ought  to  have  been  foreseen  in  the  light  of  the  attendant  circumstances.*' 

Tried  by  the  above  rule,  it  appears  to  us  that  the  negligent  act  of 
the  Santa  Rita  in  pouring  oil  into  the  bay  was  the  proximate  cause  of 
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the  injury  to  the  Boieldieu."  The  injury  flowed  directly  from  the  negli- 
gent act.  The  result  of  the  act  is  not  incompatible  with  what  one 
would  expect.  The  question  is  not  whether  such  an  act  would  pro- 
duce a  conflagration  in  the  majority  of  cases,  but  whether  it  has  a  de- 
cided and  natural  tendency  to  produce  such  a  result. 

One  of  the  most  valuable  tests  to  apply  to  determine  whether  a  neg- 
ligent act  is  the  proximate  or  remote  cause  of  an  injury  is  to  determine 
whether  a  responsible  human  agency  has  intervened  between  the  fact 
accomplished  and  its  alleged  cause.  "If  a  new  force  or  power  has 
intervened,  of  itself  sufficient  to  stand  as  the  cause  of  the  misfortune, 
the  other  must  be  considered  too  remote."  Insurance  Co.  v.  Tweed, 
7  Wall.  44,  19  L.  Ed.  65 ;  Washington  &  Georgetown  R.  v.  Hickey, 
166  U.  S.  621,  17  Sup.  Ct.  661,  41  L.  Ed.  1101. 

In  this  case  another  force  or  power  had  not  intervened.  The  throw- 
ing of  the  lighted  cigar,  or  burning  coal,  into  the  bay  cannot  be  said  to 
be  another  force,  or  to  break  the  causal  chain.  These  acts  were  in- 
nocent, yet  probable,  and  as  natural  as  were  the  acts  of  the  shopkeepers 
in  throwing  around  the  squib,  in  the  famous  "squib  case"  (Scott  v. 
Shepherd,  2  W.  Bl.  892),  although  we  recognize  that  the  causal  con- 
nection that  existed  in  the  squib  case  between  the  original  act  and  the 
intermediate  acts  is  not  found  in  the  present  instance. 

We  are  of  opinion  that  the  injury  to  the  Boieldieu  was  the  natural 
and  probable  consequence  of  the  negligent  act  of  the  Santa  Rita,  and 
ought  to  have  been  anticipated  in  the  light  of  the  surrounding  circum- 
stances. The  circumstances  which  must  be  considered  are  the  highly 
combustible  nature  of  the  oil,  the  condition  of  the  tide  and  wind,  the 
proximity  of  the  wharf  and  shipping,  the  inflammable  condition  of 
the  oil  soaked  wharf,  and  the  many  chances  of  accidental  ignition  to 
which  the  oil  was  exposed.  Without  doubt,  the  natural  and  probable 
consequence  of  covering  water  with  oil  might  not,  under  different  cir- 
cumstances, have  had  a  natural  tendency  to  produce  any  injury.  If 
the  oil  had  been  dumped  into  the  middle  of  the  bay,  far  from  any  ship 
or  wharf;  if  the  wind  and  tide  had  been  different;  if  the  wharf  had 
been  fire  proof;  if  the  oil  had  been  less  inflammable;  if  the  chances 
of  fires  had  been  much  less — we  might  have  reached  a  different  con- 
clusion. But,  considering  all  the  facts  and  circumstances,  we  must 
conclude  that  the  injury  done  by  the  floating  oil  ought  to  have  been 
foreseen,  and  that,  therefore,  the  placing  of  it  on  the  water  was  the 
proximate  cause  of  the  injury  inflicted  by  its  ignition.  Milwaukee  R. 
v.  Kellogg,  94  U-  S.  469,  24  L.  Ed.  256 ;  Insurance  Co.  v.  Boon,  95 
U.  S.  117,  24  L.  Ed.  395;  Washington  &  Georgetown  Ry.  Co.  v. 
Hickey,  166  U.  S.  521,  17  Sup.  Ct.  661,  41  L.  Ed.  1101;  McGill  v. 
Michigan  S.  S.  Co.,  144  Fed.  788,  75  C.  C.  A.  518. 

The  libelant  placed  great  reliance  on  section  3741/2  of  the  Penal 
Code  of  California,  as  affecting  the  question  of  proximate  cause  and 
the  burden  of  proof  in  relation  thereto.  That  is  a  statute  which  makes 
it  a  misdemeanor  for  any  one  to  discharge  petroleum  or  certain  other 
substances  into  the  waters  of  a  navigable  bay  or  river  of  the  state.  In 
arriving  at  our  conclusion,  we  have  not  taken  this  statute  into  con- 
sideration, because,  under  the  facts,  we  believe  liability  exists  irrespec- 
tive of  the  statute. 
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The  decree  of  the  District  Court,  dismissing  the  libel  with  complain- 
ant's costs,  is  reversed. 

It  is  further  ordered  that  the  District  Court  enter  decree  in  favor 
of  libelant  in  usual  and  proper  form. 


WILMERTON  V.  WILMERTON  et  aj. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  4,  1910.) 

No.  1»60G. 

WiLLB  ff  764*) — ^LEOAcnss— Ademption. 

Testator  bequeathed  to  plaintiff  and  another  notes  and  moneys  to  the 
amount  of  $75,000  as  per  contract,  to  be  managed  by  a  specified  bank  for 
the  benefit  of  testator's  estate,  and  the  remainder  of  the  estate,  after  pay- 
ment of  specific  bequests,  was  given  to  a  residuary  legatee.  The  contract 
referred  to  created  a  trust  by  which  the  bank  agreed  to  collect  and  re- 
ceive the  principal  and  interest  of  the  notes  and  securities,  paying  the 
income  to  testator  on  demand,  reinvest  the  principal,  and  on  testator's 
death  to  account  for  all  the  property  to  his  estate.  Testator  having  be- 
come incompetent,  a  conservator  was  appointed,  who  demanded  and  re- 
ceived from  the  bank  the  income  that  had  accumulated  in  its  hands, 
which  on  testator's  death  was  claimed  by  the  executor  as  a  part  of  the 
residuary  estate.  Held  that,  since  a  legacy  will  be  held  to  have  been 
adeemed  only  where  such  was  testator's  apparent  intention,  the  collection 
of  such  Income  by  the  conservator  did  not  constitute  such  a  withdrawal 
of  the  amount  collected  from  the  fund  as  to  constitute  an  ademption  of 
the  bequest  thereof  to  that  extent,  in  the  absence  of  any  other  evidence 
that  such  was  testator's  intention. 

[Ed.  Note.-— For  other  cases,  see  WiUs,  Cent.  Dig.  §§  197S-1004;  Dec 
IMg.  §  764.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  EHvision  of  the  Southern  District  of  Illinois. 

Bill  by  Frank  Wilmerton  against  William  W.  Wilmerton  and  an- 
other. Dedree  dismissing  the  bill,  and  complainant  appeals.  Reversed, 
with  instructions. 

The  bill  was  by  appellant,  a  citizen  of  Iowa,  against  ai^Uees,  citizens  of 
Illinois,  the  appellee,  William  W.  Wilmerton,  being  made  defendant  both  in 
his  own  right  and  as  executor  of  the  will  of  William  Wilmerton,  deceased; 
and  was  to  recover  complainant's  one-half  share  in  $12,442.03,  together  with 
interest  thereon,  said  to  be  due  to  appellant  under  the  will  of  William  Wil- 
merton, deceased,  and  wrongfully  withheld  by  appellee,  William  W.  Wilmer- 
ton, as  executor  of  such  will.  A  demurrer  to  the  bm  having  been  sustained, 
the  bill  was  dismissed  for  want  of  equity. 

The  salient  facts,  stated  in  the  bill,  are  as  follows:  On  January  12,  19(H, 
William  Wilmerton,  deceased,  executed  his  will,  wherein  there  was  be- 
queathed to  the  appellee,  Louisa  Little,  and  to  appellant,  Frank  Wilmerton, 
daughter  and  son  respectively  of  the  testator,  **notes  and  moneys  to  the 
amount  of  $75,000,  as  per  contract  to  be  managed  by  said  bank  [The  Central 
Trust  and  Savings  Bank  of  Rock  Island]  for  the  benefit  of  my  estate."  The 
remainder  of  the  estate,  after  three  other  specific  bequests,  went  to  William 
W.  Wilmerton,  appellee,  amounting,  after  the  deduction  of  the  other  bequests, 
to  considerably  more  than  $75,000  in  value.  The  trust,  recited  in  the  contract 
with  the  bank,  was  as  follows: 

"The  said  party  of  the  first  part  [the  bank],  shall  collect  and  receive  the 
interest  and  principal  of  the  said  notes  and  securities  at  maturity,  pay  the 
income  thereof  to  said  party  of  the  second  part  William  Wilmerton,  on  de- 

*For  other  cues  see  same  topic  4t  9  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date^  A  I^p'r  XadttSft 
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mand,  and  reinvest  the  principal  thereof  as  speedily  as  it  is  able  to,  after  the 
receipt  of  the  same,  and  upon  the  death  of  the  said  party  of  the  second  part, 
to  account  for  all  said  property  to  the  estate  of  the  said  party  of  the  second 
part.  The  said  party  of  the  first  part,  in  and  about  the  said  collecting  of  in- 
terest, principal,  and  re-investment,  to  be  held  to  the  exercise  of  the  same  de- 
gree of  care  as  it  would  of  its  own  property.    ♦    •    ♦  " 

At  the  date  this  contract  was  entered  into,  William  Wilmerton  was  about 
eighty  years  of  age,  and  at  the  date  the  will  was  executed  was  a  little  past 
eighty-one  years  of  age ;  but  on  both  dates  was  of  sound  and  disposing  mind 
and  memory.  Subsequently  Wilmerton  became  insane,  and  on  the  twelfth 
day  of  June,.  1906,  one  Thomas  J.  Medill  was  duly  appointed  conservator  of 
his  estate,  and  forthwith  took  possession,  and  control  of  the  estate,  except  so 
much  thereof  as  was,  at  the  time,  in  the  care,  custody  and  control  of  the, trus- 
tee above  mentioned.  Wilmerton,  up  to  the  time  of  his  death,  November  26th, 
1907,  did  not  recover  his  reason. 

The  bill  shows  that  during  the  entire  period  of  the  conservation,  Wilmer- 
ton's  estate  was  worth  something  like  $200,000;  no  need  is  shown  for  the 
taking  of  any  portion  of  the  $75,000,  embodied  in  the  trust  agreement,  either 
for  the  conservation  of  the  estate  or  the  support  of  the  ward ;  nor  any  occa- 
sion for  the  change  of  securities.  Notwithstanding  this,  the  conservator,  con- 
sidering himself  entitled  to  act  upon  that  provision  of  the  trust  agreement  un- 
der which,  "on  demand,"  it  was  provided  that  the  trustee  should  pay  the  in- 
come to  Wilmerton  (and  apart  from  any  need  arising  from  the  conservation 
of  the  estate  or  the  maintenance  of  the  ward),  on  the  third  day  of  October, 
1906,  demanded  of  the  trustee  that  it  should  pay  over  to  him  the  accrued  in- 
terest or  income  that  had  accumulated  in  its  hands :  and  thereupon  there  was 
paid  to  him  such  accumulation  to  the  amount  of  $12,442.03-;  which  sum,  appel- 
lee William  W.  Wilmerton,  as  executor,  has  treated  as  a  part,  not  of  the 
specific  trust,  but  as  a  part  of  the  residuary  estate — refusing  to  pay  over  the 
same  to  appellant  Frank  Wilmerton  and  appellee  Louisa  W.  Little,  as  a  part 
of  the  specific  trust  fund  bequeathed  to  them.  The  further  tsicta  are  stated  In 
the  opinion. 

S.  S.  Gregory,  for  appellant. 
H.  A.  Weld,  for  appellees. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge  (after  stating  the  facts  as  above),  de- 
livered the  opinion : 

The  argument  of  appellee  William  W.  Wilmerton  is,  that  under  the 
law  of  Illinois,  the  conservator  succeeded  to  the  right  of  the  bene- 
ficiary in  the  trust  agreement  "to  demand"  the  income  accumulating 
and  that  had  accumulated  upon  the  securities  embodied  in  the  trust; 
that  such  demand  having  been  complied  with,  the  income  thus  paid 
over  became  at  once  segregated  from  the  trust  fund — was  no  longer  a 
part  of  the  trust  fund  in  fact,  but  became  a  part  of  the  general  prop- 
erty of  the  conservator's  ward;  from  which  it  follows,  that  the  will, 
acting  as  of  the  testator's  death,  a  date  subsequent  to  this  act  of  segre- 
gation, acted  only,  so  far  as  the  bequest  to  appellant  and  Louisa  W. 
Little  went,  upon  the  securities  remaining;  the  test  of  the  testator's 
intention  being,  not  what,  aside  from  the  will,  he  may  be  shown  to 
have  said  or  done  in  relation  to  the  specific  bequest  involved,  but  what 
property  was,,  in  fact,  included  in  and  acted  upon  by  the  specific  be- 
quest at  the  date  of  his  death. 

We  accept  this  as  the  true  test  of  the  testator's  intention.  It  does 
not  follow,  however,  that  intention  is  thereby  shown  in  the  will  that 
the  power  of  the  testator  to  take  down  "on  demand"  the  income  of  the 
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securities  mentioned  in  the  specific  bequest,  should  go  over  to  his  con- 
servator in  case  of  his  subsequent  mental  incapacity.  No  such  inten- 
tion is  affirmatively  shown  in  the  will.  Nor  does  it  follow  that  such 
power  of  the  testator  to  take  down  the  income  goes  by  operation  of  law 
to  the  conservator,  to  the  end  that  the  special  fund,  acted  upon  in  the 
specific  bequest,  shall  be  by  that  amount  diminished.  That,  indeed,  is 
the  real  question  in  this  case. 

Counsel  for  appellee  have  brought  to  our  attention  two  cases,  one 
an  English,  the  other  a  Pennsylvania  case,  the  former,  at  least,  sup- 
porting his  contention,  viz :  In  Re  Freer,  22  L.  R.  Chancery  EHvision, 
6J?2,  and  Hoke  v.  Herman,  21  Pa.  301.  The  Freer  Case  was  that  of  a 
testator  who  bequeathed  "all  his  first  preference  bonds"  in  a  certain 
railroad  to  one  of  his  sons,  the  residuary  estate  to  a  son  and  daughter. 
Subsequently,  but  before  the  testator's  death,  and  while  he  was  of  un- 
sound mind,  a  conservator,  under  an  order  of  the  Lord  Justices,  trans- 
ferred these  bonds,  on  the  ground  that  they  were  an  unsafe  invest- 
ment, into  consols,  and  this  was  held  by  Chitty,  Justice,  to  have  been 
an  "ademption"  or  "extinguishment"  of  the  legacy — the  learned  Jus- 
tice finding  that  he  need  make  no  distinction  between  those  two  terms 
in  their  application  to  the  question  before  him. 

In  the  Pennsylvania  case,  Herman  held  a  note  against  Hoke,  which 
was  the  subject  of  a  bequest  to  Hoke  by  Herman,  in  his  will  made  sub- 
sequently, as  follows : 

"I  give  and  bequeath  unto  my  said  nepliew  Herman  Holfe,  and  his  heirs,  a 
promissory  note  of  $600,  with  interest,  which  I  hold  against  him  at  this  time." 

Subsequently  Herman  became  insane,  a  committee  of  his  person 
and  estate  was  appointed,  and  this  committee,  settling  with  Hoke  for 
certain  services  rendered  by  him  to  Herman  after  the  date  of  the  will 
(the  bequest,  above  mentioned,  being  known  neither  to  Hoke  nor  to 
the  committee),  credited  $178.63  on  the  interest  on  the  note,  and  a  re- 
ceipt was  given  by  Hoke  to  the  committee  in  full  of  his  claim.  Upon 
the  death  of  Herman,  the  note,  thus  in  part  paid  and  endorsed,  was  de- 
livered to  Hoke ;  but  Hoke  demanded  the  return  of  the  $178.63,  with 
interest,  debited  against  him  in  his  settlement  with  the  committee, 
there  being  assets  of  the  estate  sufficient  to  pay  the  demand  if  he  were 
entitled  to  recover.  The  Court,  Black,  C.  J.,  delivering  the  opinion, 
held: 

"That  if  a  thing  bequeathed  in  a  will  by  such  a  description  as  to  distinguish 
it  from  all  other  things  be  disposed  of,  so  that  it  does  not  remain  at  the  death 
of  the  testator,  or  if  it  be  so  changed  that  It  cannot  be  called  the  same  thing, 
the  bequest  Is  gone.  If  such  a  legacy  be  of  a  debt,  payment  necessarily  makes 
an  end  of  it.  The  legatee  is  entitled  to  the  very  thing  bequeathed  if  it  be 
possible  for  the  executor  to  give  it  to  him ;  but  if  not,  he  cannot  have  money 
in  place  of  it.  This  results  from  an  inflexible  rule  of  law  applied  to  the  mere 
fact  that  the  thing  bequeathed  does  not  exist,  and  it  is  not  founded  on  any 
presumed  intention  of  the  testator.*' 

In  the  English  case,  the  ruling  is  made  to  turn  upon  the  proposition 
that  if  the  testator  himself,  not  being  a  lunatic,  had  sold  the  stock  and 
placed  the  proceeds  to  a  separate  account  on  his  books,  there  would 
have  been  an  ademption  or  extinguishment  of  the  specific  legacy,  not- 
withstanding a  memorandum  placed  there  by  tlie  testator  to  the  effect 


Digitized  by  V:iOOQIC 


WILMEUTON  V.  WILMERTON. 

that  for  all  purposes  the  proceeds  were  to  stand  in  place'  of  the  stock — 
a  proposition  that  is  as  true  here  as  in  England,  for  the  stock  having 
been  voluntarily  taken  down  by  the  testator  from  the  specific  bequest, 
and  the  memorandum  not  having  been  attested  according  to  the  Wills 
Act,  there  stood  at  the  date  of  the  testator's  death  (the  date  when  the 
will  took  effect),  no  disposition  by  special  bequest  of  the  stock  thus 
involved.  But  is  that  proposition  a  true  criterion  of  the  question  be- 
fore the  Court  in  the  Freer  Case,  or  the  question  before  us  now?  Had 
the  testator  in  the  Freer  Case  sold  the  specific  preference  bonds,  so 
that  they  no  longer,  in  specie,  were  a  part  of  his  property,  or  had  the 
testator  in  this  case  taken  down  the  interest,  or  any  portion  of  the 
principal  (provided  he  had  power,  under  the  trust  agreement,  to  take 
down  the  principal),  the  act  would  have  been  one  performed  by  him  in 
view  of  his  then  existing  will,  and,  therefore,  a  voluntary  and  con- 
scious extinguishment  or  diminution  of  the  corpus  of  the  specific  thing 
upon  which  the  specific  bequest  was  intended  to  act.  In  other  words, 
the  will  and  the  subsequent  act,  considered  together,  would  give  us 
the  testator's  final  testamentary  intention. 

But  how  can  that  be  said  to  be  the  case  where  the  diminution  or 
extinguishment  of  the  thing,  upon  which  the  specific  bequest  acts,  is 
not  the  subsequent  voluntary  or  cpnscious  act  of  the  testator  himself. 
The  conservation  of  an  estate  under  the  lunacy  laws,  both  here  and  in 
England,  is  purely  an  administrative  function.  Is  it  contemplated  that 
an  administrator  may,  at  his  will,  change  the  testator's  will?  The  tes- 
tator, lunacy  coming  on,  is,  so  far  at  least  as  a  disposing  mind  is  con- 
cerned, civilly  dead.  Does  the  disposing  mind,  along  with  the  ward's 
effects,  go  over  to  the  conservator?  Is  the  conservator  anything 
more  than  a  mere  custodian  and  administrator  of  the  ward's  es- 
tate, with  no  power,  either  directly  or  by  indirection,  to  change  the 
ward's,  duly  expressed  purposes  respecting  the  disposition  of  that  es- 
tate until  the  ward  recovers  his  reason,  or  the  administration  after 
death  begins  ? 

The  Pennsylvania  case  is  expressly  founded  on  Blackstone  v.  Black- 
stone,  3  Watts,  338,  27  Am.  Dec.  359,  an  early  Pennsylvania  decision, 
holding  that  where  a  specific  bequest  of  bank  stock,  after  the  date  of 
the  will,  was  exchanged  for  a  bond,  the  bequest  was  adeemed,  notwith- 
standing the  declared  intention  of  the  testator  to  keep  the  bond  for 
the  legatee  in  lieu  of  the  stock — a  ruling  that  again  is  founded  upon 
the  fact*  that  the  so-called  "declared  intention"  was  not  attested  accord- 
ing to  the  laws  of  Pennsylvania  relating  to  wills ;  and  the  change  hav- 
ing been  made  voluntarily  and  consciously  by  the  testator  in  view  of 
his  will,  must,  in  the  absence  of  any  duly  attested  further  intention, 
be  held  to  have  been  an  intentional  and  conscious  change  in  his  testa- 
mentary disposition.  Nor  is  Hoke  v.  Herman  exactly  in  point;  for 
the  voluntary  payment  of  interest  on  a  note  by  the  intended  legatee, 
even  though  the  testator  was  not  in  a  mental  condition  to  determine 
whether  he  would  accept  or  reject  it,  is  not  the  case  of  a  stranger  to 
the  bequest  changing,  at  his  own  will,  the  carrying  out  of  the  bequest. 

In  the  Am.  &  Eng.  Encyclopaedia  of  Law  (2d  Ed.),  Vol.  1,  p.  625, 
it  is  said: 


Digitized  by  V:iOOQIC 


900  176  FEDEBAL  BBPOBTBB. 

"There  Is  some  early  English  authority  for  the  view  that  the  question 
whether  or  not  a  legacy  has  been  adeemed  does  not  depend  upon  the  supposed 
Intention  of  the  testator,  but  is  to  be  determined  solely  according  to  the  strict 
rule  requiring  the  property  bequeathed  to  remain  in  specie  and  a  part  of  the 
testator's  estate.  There  are,  however,  English  cases  to  the  contrary."  Citing 
Jenkins  v.  Jones,  L.  R.  2  Eq.  323. 

"In  the  United  States  the  doctrine  of  the  latter  line  of  cases  has  been  gen- 
erally followed ;  and  in  deciding  questions  of  ademption  the  courts  here  have 
been  disposed  to  observe  the  same  rule  which  prevails  elsewhere  In  the  con- 
struction of  wills  and  testaments,  and  to  hold  legacies  adeemed  only  where  the 
testator  apparently  so  intended." 

Though  none  of  the  cases  cited  precisely  support  this  statement  of 
the  rule,  there  are  no  cases,  other  than  the  ones  above  mentioned,  that 
are  contrary  thereto.  Upon  sound  reason,  we  think  that  the  English 
and  Pennsylvania  cases  cited  ought  not  to  be  followed,  and  upon  what 
appears  to  us  to  be  sound  reason,  we  think  that  the  rule,  that  legacies 
are  adeemed  only  where  such  an  intention  appears  on  the  part  of  the 
testator  himself,  ought  to  be  followed.  The  question,  in  our  judg- 
ment, is  not  whether,  as  a  mere  matter  of  accident,  or  of  purpose  out- 
side of  the  testator's  purpose,  the  thing  set  apart  as  the  corpus  of  a 
special  bequest  has  been  changed  in  specie.  The  real  question  is 
whether,  all  things  considered,  the  testator's  testamentary  disposition 
did,  or  did  not,  remain,  with  reference  to  the  particular  thing  embodied 
in  the  specific  bequest  or  its  proceeds,  the  same  as  it  was  the  last  mo- 
ment he  was  able  to  exercise  a  testamentary  disposition.  In  that  way, 
and  in  that  way  only,  we  think,  can  the  right  of  the  man  to  dispose  of 
his  property  according  to  his  own  wishes,  exempt  from  the  inter- 
ference, caprice  or  interest  of  others,  be  fully  carried  out.  In  that  way 
only  can  his  intention,  as  embodied  in  his  will,  be  truly  administered. 

The  decree  of  the  Circuit  Court  is  Reversed,  with  instructions  to 
overrule  the  demurrer  to  the  bill  and  to  proceed  further  in  accordance 
with  this  opinion. 


BALTIMORE  &  O.  B.  (X).  V.  WHITE. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  28, 1910.) 

No.  98a 

CABBt^RS  (§  320*)— Injuries  to  Passengers— Negligence  Per  Se. 

Plaintiff,  a  passenger,  was  injured  by  the  derailment  of  the  train,  and 
in  an  action  for  the  injuries  sustained  alleged  that  defendant  W|i8  negli- 
gent in  the  formation  of  the  train,  in  its  operation  in  a  negligent  manner* 
and  in  that  the  roadway  was  defective.  There  was  evidence  that  the  de- 
railment might  have  been  caused  by  a  broken  rail,  and  it  was  admitted 
that  the  train  at  the  time  was  being  operated  with  a  locomotive  in  the 
rear,  a  passenger  coach,  and  two  tank  cars  in  front  There  was  also  tes- 
timony that  it  was  necessary  to  move  the  train  as  constructed  at  tiie  time 
of  the  derailment,  to  reach  a  siding  on  which  it  was  to  be  rearranged, 
and  that  the  other  tracks  were  so  congested  that  the  use  of  the  siding 
was  the  only  feasible  way  to  accomplish  the  purpose,  and  that  the  train 
was  then  being  moved  cautiously  and  only  four  miles  an  hour.  It  also 
appeared  that  these  changes  might  have  been  made  before  permitting 
passengers  to  board  the  train,  but  were  not  Held,  that  an  instruction 
that  the  operation  of  a  train  so  arranged  for  the  carriage  of  passengers 

•For  other  casei  see  same  topic  A  8  numbsb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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was  Degllgence  per  se  was  erroneous,  though  the  jury  was  also  charged 
that,  in  order  to  warrant  a  recovery  on  such  ground,  the  Jury  must  be 
satisfied  that  such  negligence  was  the  proximate  cause  of  plaintiff's  in- 
Jury,  whether  the  operation  of  a  train  so  arranged  under  such  circum- 
stances was  negligent  being  for  the  Jury. 
[Ed.  Note.— For  other  cases,  see  Carriers,  Dec  Dig.  8  320.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Philippt. 

Action  by  Elizabeth  White  against  the  Baltimore  &  Ohio  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Fred.  O.  Blue  and  Arthur  S.  Dayton,  for  plaintiff  in  error. 
W.  Taylor  George  and  A.  G.  Jenkins  (J.  C.  Jenkins,  on  the  brief), 
for  defendant  in  error. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD, 
District  Judge. 

BOYD,  District  Judge.  Elizabeth  White,  the  defendant  in  error, 
whom  for  convenience  we  will  hereafter  refer  to  as  the  plaintiff, 
brought  this  action  against  the  Baltimore  &  Ohio  Railroad  Company, 
the  plaintiff  in  error,  which  will  be  referred  to  further  as  the  de- 
fendant, to  recover  damages  for  personal  injury  alleged  to  have  been 
caused  by  the  negligence  of  the  said  company  whilst  plaintiff  was  a 
passenger  on  its  railroad. 

The  defendant  operates  in  connection  with  its  railway  system  what 
is  known  a^  the  "Berryburg  Branch,"  and  which  extends  from  Hack- 
er's Junction,  in  Barbour  county,  W.  Va.,  to  Berryburg,  about  four 
miles  distant,  in  the  same  county.  On  the  5th  of  December,  1908,  the 
plaintiff  purchased  a  ticket  from  defendant's  agent  at  Philippi  to  the 
B.  &  O.  Scale  House  on  the  Berryburg  Branch.  She  traveled  on  the 
ticket  on  defendant's  road  a  short  distance  from  Philippi  to  Hacker's 
Junction,  where  it  was  necessary  for  her  to  change  cars  and  take  the 
train  on  the  Berryburg  Branch  in  order  to  reach  her  destination. 
The  train  from  Philippi  reached  Hacker's  Junction  about  4  o'clock  in 
the  afternoon.  The  connecting  train  which  plaintiff  was  to  take  to 
go  to  the  B.  &  O.  Scale  House  was  standing  at  Hacker's,  on  the 
track  of  the  Berryburg  Branch,  having  come  in  from  Berryburg  about 
40  minutes  before.  The  Berryburg  train  was  composed  of  a  locomo- 
tive, a  passenger  car,  and  two  tank  cars,  and  was  formed  with  the 
two  tank  cars  in  front,  the  passenger  car  next,  and  the  locomotive, 
with  its  front  towards  the  passenger  car,  behind. 

The  plaintiff  went  aboard  the  passenger  car,  and  soon  thereafter 
the  train  moved,  the  locomotive  in  the  rear  pushing  the  train  with  the 
cars  in  the  order  stated,  and  when  it  had  gone  across  the  bridge  on 
the  way  to  the  siding,  and  whilst  on  a  curve,  the  two  tank  cars  and 
the  passenger  car  were  thrown  from  the  track,  and  in  the  derailment 
plaintiff  alleges  she  was  injured.  Immediately  after  the  accident, 
and  at  the  point  of  derailment,  a  rail  was  discovered  to  be  broken.' 
It  was  in  testimony  in  behalf  of  the  defendant,  and  so  far  as  the  rec- 
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ord  shows  was  uncontradicted,  that  at  the  time  of  the  wreck,  in  which 
plaintiff's  alleged  injury  occurred,  the  train  was  moving  under  orders 
to  Boylen's  Siding,  which  is  estimated  to  be  some  2,200  feet  from  the 
Junction,  and  the  purpose  was  to  use  the  siding  in  order  to  shift  the 
passenger  coach  to  th^  rear  of  the  locomotive,  and  run  the  train 
thence  to  Berryburg  with  the  two  tank  cars  in  front,  the  locomotive 
next,  and  the  passenger  coach  in  the  rear.  The  witnesses  for  the 
defendant  testified,  further,  that  it  was  necessary  to  operate  the  train 
from  the  Junction  across  the  bridge  to  the  siding  in  order  to  make 
the  change,  because,  as  they  stated,  the  main  line  was  filled  with 
freight  cars  and  could  not  be  used  to  make  the  desired  change  in  the 
formation  of  the  train. 

The  case  was  tried  at  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  West  Virginia,  at  Philippi,  in  June,  1909, 
and  resulted  in  a  verdict  by  the  jury  in  favor  of  the  plaintiff  for  the 
sum  of  $3,500,  for  which  judgment  was  entered.  The  case  is  here 
for  review  upon  exceptions  taken  at  the  trial,  several  in  number;  but 
we  do  not  regard  it  as  necessary  to  consider  but  one  of  these  excep- 
tions in  order  to  dispose  of  the  case.  The  court  in  its  charge  to  the 
jury,  among  other  instructions,  gave  the  following: 

•*The  first  thing  for  you  to  determine,  when  you  take  up  this  case,  la 
whether  or  not  this  defendant  has  been  negligent  as  shown  by  the  evidence 
in  this  cause,  ajid,  second,  whether  or  not  that  negligence  was  the  direct  and 
proximate  cause  of  the  plaintiff's  injuries.  Negligence  may  be  shown  on  the 
part  of  the  defendant,  and  yet  the  circumstances  may  be  such  in  a  given  case 
that  that  negligence  was  not  the  direct  cause  of  the  Injury.  What  I  mean  by 
direct  and  proximate  cause  can  be  illustrated  In  this  case.  To  my  mind  It 
was  negligence,  and  as  a  matter  of  law  I  charge  you  It  was  negligence,  for 
the  railroad  company,  under  the  circumstances  detailed  In  this  case,  to  run 
this  train  with  those  two  tank  cars  in  front,  the  passenger  coach  next,  and 
the  engine  In  the  rear ;  but,  while  that  was  negligence,  you  must  believe  from 
the  testimony  that  that  negligence  was  the  direct  cause  of  the  accident  before 
on  that  account  you  can  find  for  the  plaintiff  against  the  defendant.  If,  for 
Instance,  this  accident  was  caused  alone  when  this  train  was  moving  over 
this  track  by  the  breaking  of  that  rail,  and  would  have  been  caused  in  your 
Judgment,  as  disclosed  by  the  testimony,  regardless  of  the  position  of  those 
cars  and  this  engine,  and  of  how  the  train  was  made  up,  then  the  negligence 
in  running  it  In  that  manner  would  not  be  the  proximate  cause  of  the  injury, 
but  the  broken  rail  would  be ;  but  you  must  believe,  gentlemen,  from  all  of  the 
evidence  that  this  rail  was  broken,  not  by  the  character  of  the  train  that  run 
over  it,  but  that  it  was  purely  an  accident  that  could  not  be  foreseen  and 
guarded  against  But,  as  the  court  has  instructed  you,  in  the  management 
of  passenger  trains,  and  in  the  running  of  them,  and  in  the  keeping  in  order 
and  repair  their  track,  the  company  is  held  to  the  highest  degree  of  diligence 
and  care ;  and  all  those  things  must  enter  Into  and  govern  you  in  determining 
whether  or  not,  first,  the  company  was  negligent,  and,  second,  whether  or  not 
that  negligence  was  the  direct  and  proximate  cause  of  this  plaintU^s  injury." 

Defendant's  counsel  duly  excepted  to  this  instruction,  more  partic- 
ularly to  the  following  language  of  the  court  contained  therein: 

"To  my  mind  It  was  negligence,  and  as  a  matter  of  law  I  charge  you  it  was 
negligence,  for  the  railroad  company,  under  the  circumstances  detailed  in  this 
.  case,  to  run  this  train  with  those  two  tank  cars  in  front,  the  passenger  coach 
next,  and  the  engine  in  the  rear." 

We  think  there  was  error  in  this  respect.  There  were  three  specific 
acts  of  negligence  alleged  in  plaintiff's  declaration  as  causing  the 
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injury,  to  wit,  the  improper  fdrmation  of  the  train,  that  the  train  was 
operated  in  a  careless  and  negligent  manner,  and  that  the  roadway 
was  defective.  Either  one  of  these  might  have  been  the  cause  of  the 
derailment  of  the  car  in  which  plaintiff  was  riding,  and  the  conse- 
quent injury  to  her;  or  the  combination  of  the  three,  or  of  two  of 
them,  if  they  were  shown  to  exist,  may  have  been  the  cause,  or  any 
one  of  them  alone  might  have  brought  about  the  result. 

There  was  testimony  introduced  by  the  plaintiff  in  support  of  her 
several  allegations,  and  defendant  offered  testimony  contra.  It  was 
admitted  that  the  train  on  which  the  plaintiff  was  a  passenger  at  the 
time  of  the  injury  was  being  operated  with  a  locomotive  in  the  rear, 
the  car  in  which  she  was  riding  next,  and  the  two  tank  cars  in  front; 
but  these  were  not  the  sole  facts  involved,  for,  as  before  stated,  there 
was  testimony  on  the  part  of  the  defendant  tending  to  show  that  it 
was  necessary  to  move  the  train  as  constructed  in  order  to  reach  the 
siding,  upon  which  it  was  to  be  rearranged,  and,  further,  that  the 
other  tracks  were  so  congested  that  the  use  of  the  siding  was  at  the 
time  the  only  feasible  way  to  accomplish  this  purpose,  and,  still  fur- 
ther, that  the  train  was  being  moved  at  the  time  cautiously,  at  not 
exceeding  four  miles  an  hour.  The  plaintiff's  reply  to  this  was  that 
there  had  been  ample  time  before  she  went  aboard  to  have  changed 
the  formation  of  the  train,  either  by  the  main  line  or  by  the  use  of  the 
siding,  and,  even  if  there  had  not  been  such  time,  the  change  should 
have  been  made  before  the  passengers  were  permitted  to  go  aboard, 
and  there  was  testimony  tending  to  sustain  these  contentions. 

It  will  therefore  be  seen  that  the  facts  and  circumstances  attending 
the  action  of  defendant  in  operating  the  train  as  it  was  formed,  and 
in  the  manner  in  which  it  was  run,  were  in  dispute,  and  negligence 
thus  became  an  issue  of , fact  for  the  jury,  and  not  a  question  of  law 
for  the  court.  It  is  true  that  the  court  advised  the  jury  further,  in 
the  instruction  given,  that  although  the  running  of  the  train  as  f orpied 
was  negligence  per  se,  yet  the  jury. must  be  satisfied  that  this  negli- 
gence was  the  proximate  cause  of  the  injury  before  plaintiff  would 
be  entitled  to  recover  on  that  ground.  We  cannot  assume  that  the 
ordinary  jury,  unfamiliar,  perhaps,  with  the  legal  distinctions  affect- 
ing proximate  and  remote  cause,  would  fully  comprehend  the  relation 
of  this  instruction  to  the  whole  case,  especially  in  view  of  the  fact 
that  there  were  other  allegations  of  negligence,  upon  one  of  which, 
at  least,  there  had  been  introduced  testimony  on  the  part  of  the  plain- 
tiff sufficient  to  go  to  the  jury  tending  to  prove  that  defendant  was 
negligent.  And  we  can  readily  see  in  this  situation  how  the  minds  of 
the  jury  would,  without  stopping  to  consider  the  question  of  proxi- 
mate cause,  come  to  the  conclusion  that,  as  the  court  had  declared 
defendant  to  be  negligent  in  one  respect,  the  plaintiff  was  entitled  to 
a  verdict  in  any  event. 

However,  we  do  not  wish  to  be  understood  as  holding  that  to  form 
and  operate  a  railroad  train  with  the  locomotive  in  the  rear,  the  pas- 
senger car  with  passengers  aboard  next,  and  two  tank  cars  in  front, 
would  not  under  some  conditions  be  negligence  per  se,  or  that  it  would 
be  error  to  so  instruct  the  jury;   nor  do  we  lose  sight  of  the  well- 
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settled  principle  that  where  the  facts  are  admitted  or  clearly  proven 
— ^that  is,  where  there  is  no  controversy  as  to  the  facts,  and  the  rea- 
sonable and  legal  inferences  to  be  drawn  therefrom — alleged  negli- 
gence based  on  such  facts  is  for  the  court,  and  not  for  the  jury.  But 
in  the  case,  here  the  testimony  was  such  that  whether  or  not  there 
was  negligence  in  running  the  train  as  formed  under  the  circum- 
stances, in  our  opinion,  became  an  issue  of  fact  for  the  jury,  and  was 
not  a  question  of  law  for  the  court ;  for  it  has  also  become  a  recog- 
nized principle  in  the  administration  of  the  law  of  negligence  that, 
where  the  facts  and  circumstances  accompanying  and  surrounding  an 
alleged  negligent  act  are  such  that  reasonable  men  may  fairly  differ 
as  to  whether  there  was  negligence  or  not,  the  issue  is  for  the  jury 
and  should  be  so  submitted.  Railroad  Company  v.  Ives,  144  U.  S. 
408,  12  Sup.  Ct.  679,  36  L.  Ed.  485,  clearly  lays  down  the  law  upon 
the  last-mentioned  principle,  and  i^  a  leading  authority  on  that  sub- 
ject. 

We  deem  it  unnecessary,  as  stated  before,  to  consider  other  ex- 
ceptions and  assignments  of  error  in  the  record,  as  we  conclude  that 
for  the  error  which  we  have  discussed  the  judgment  of  the  Circuit 
Court  should  be  reversed.  The  case  is  therefore  remanded,  to  the  end 
that  the  judgment  of  the  court  below  may  be  set  aside  and  a  new 
trial  had. 

Reversed, 


GRUBNAU  V.  UNITED  STATES. 

.    (Circuit  Court  of  Appeals,  Third  Circuit    February  10, 1910.) 

No.  60  (1,975). 

OusTOMS    Dumcs    (5    85*)— Rkappbaisement— Bevibwabh-itt— "Finai    and 
Conclusive." 

Under  Customs  Administrative  Act  June  10,  1890,  c.  407,  (  13,  26  Stat 
136  (U.  S.  Oomp.  St.  1901,  p.  1932),  providing  that  decisions  by  the  Board 
of  General  Appraisers  in  reappralsement  case^  shall  be  "final  and  con- 
clusive,*' it  was  clearly  Intended  that  such  decisions  shall  not  be  open  to 
judicial  review,  except  to  inquire  whether  the  appraisers  have  exceeded 
the  authority  conferred  upon  them  by  law  or  have  otherwise  acted  ille- 
gally or  fraudulently ;  and.  where  there  was  no  charge  that  the  Board 
of  Appraisers  had  acted  illegally  in  denying  the  Importers  a  hearing  and 
opportunity  to  produce  testimony  in  the  matter,  and  there  was  some  evi- 
dence to  support  the  Board's  conclusions  as  to  value,  its  reappralsement 
was  conclusive  under  said  section. 

[Ed.  Note. — For  other  cases,  see  Customs  Duties,  Dec.  Dig.  {  85.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2772,  2773.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania. 

For  decision  below,  see  171  Fed.  284,  affirming  a  decision  bythe 
Board  of  United  States  General  Appraisers,  which  had  affirmed  the 
assessment  of  duty  by  the  collector  of  customs  at  the  port  of  Phila- 
delphia on  merchandise  imported  by  Carl  Grubnau, 
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Curie,  Smith  &  Maxwell  and  Francis  Fisher  Kane  (W.  Wickham 
Smith,  of  counsel),  for  importer. 

D.  Frank  Lloyd,  Deputy  Asst  Atty.  Gen.  (Jasper  Yeates  Brinton,' 
Asst.  U.  S.  Atty.,  of  counsel,  and  J.  Whitaker  Thompson,  U.  S.  Atty., 
on  the  brief),  for  the  United  States. 

Before  GRAY,  BUFFINGTON,  and  LANNING,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decision  of  the 
United  States  Circuit  Court  for  the  Eastern  District  of  Pennsylvania, 
affirming  a  decision  of  the  Board  of  General  Appraisers,  which  sus- 
tained the  action  of  the  collector  in  regard  to  an  appraisement  at  the 
port  of  Philadelphia.  The  material  facts  with  reference  to  the  ap- 
praisement referred  to  are  set  forth  in  the  stipulation  of  counsel,  filed 
with  the  Board  of  General  Appraisers,  as  follows: 

It  is  hereby  agreed  that  the  merchandise  covered  by  the  above  protest  con- 
sists of  washed  Smyrna  wool,  embraced  In  two  invoices ;  that  .these  invoices 
cover  certain  bales  of  white  wool,  other  bales  of  black  wool,  and  other  bales 
of  gray  wool,  all  Invoiced  at  a  round  price ;  that  on  appraisement  before  the 
local  appraiser  at  Philadelphia  the  appraiser  found  a  separate  value  for  the 
white  wool  and  made  certain  additions  to  make  the  foreign  market  value  of 
such  white  wool,  which  made  it  worth  over  12  cents  per  pound ;  and  he  ap- 
praised the  black  and  gray  wools  as  valued  at  under  12  cents  per  pound ;  that 
thereafter  the  importer  called  for  reappraisement  of  said  white  wool  by  sin- 
gle United  States  General  Appraiser  pursuant  to  section  13  of  the  act  of  June 
10.  1800  (28  Stat.  136*  c.  407  [U.  S.  Comp.  St.  1901,  p.  1932]),  and  said  General 
Appraiser  affirmed  the  appraisement  as  made  by  the  local  appraiser;  that 
said  importer  called  for  further  reappraisement  of  said  white  wool  by  a  board 
of  three  General  Appraisers,  pursuant  to  said  section  13  of  the  act  of  June 
10,  1890,  and  said  board  of  three  General  Appraisers  affirmed  the  values  al- 
ready found  for  said  white  wool. 

The  protest  of  the  importer  challenges  the  legality  of  the  action  of 
the  General  Appraiser,  charging  that  he  had  improperly  found  a  sep- 
arate value  for  white  wool,  apart  from  the  colored  wool,  and  that  the 
merchandise  having  been  invoiced  at  a  round  sum  the  same  should 
have  been  accepted  by  the  collector,  on  the  ground  that,  with  respect 
to  the  merchandise  in  question,  there  is  no  separate  market  for  the 
white  and  for  the  colored  wools.  The  testimony  of  the  importer  and 
of  one  other  in  the  same  business  was  to  the  eflfect  that  wool  was 
bought  in  Smyrna  at  first  hand  from  the  producer,  in  lump  lots,  in 
which  white,  gray  and  black  wool  were  mixed,  and  that,  according 
to  custom,  the  importer's  agent  had  separated  the  white  wool  from 
the  colored  wools,  baled  and  invoiced  them  separately,  but  at  the 
round  price  actually  paid  for  the  unassorted  lot.  There  was  also 
testimony  on  the  part  of  the  government  to  show  that  white  wool  had 
a  separate  market  value  in  Smyrna,  although  the  usual  mode  of 
buying  these  wools  in  one  lot,  separating  them,  and  exporting  them 
in  separate  bales,  was  as  stated  by  the  importer.  The  round  price  of 
the  wool  as  bought,  including  the  white  wool  and  the  colored  wool, 
was  less  than  12  cents  a  pound,  and  at  that  price  would  have  been 
liable,  under  paragraph  368  of  the  tariff  law,  to  a  duty  of  4  cents  per 
pound.  The  appraisers,  however,  made  a  separate  appraisement  of 
the  invoice  of  white  wool  at  over  12  cents  per  pound,  thereby  sub- 
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jecting  it,  under  paragraph  359  of  the  tariff  law,  to  a  duty  of  7 
^cent3  per  pound. 

The  Board  of  General  Appraisers  affirmed  these  preceding  appraise- 
ments, and  from  their  action  the  importer  took  an  appeal  to  the  court 
below,  who  affirmed  the  action  of  said  Board. 

Section  19  of  the  customs  administrative  act  (Act  June  10,  1890,  c 
407,  26  Stat.  139  [U.  S.  Comp.  St.  1901,  p.  1924])  provides  as  follows: 

Sec.  19.  .[Ad  Valorem  Duties,  How  ASfeessed— "Value,"  "Actual  Market  Val- 
ue," Defined.]  That  whenever  imported  merchandise  is  subject  to  an  ad  va- 
lorem rat^  of  duty,  or  to  a  duty  based  upon  or  regulated  in  any  manner  by  the 
value  thereof,  the  duty  shall  be  assessed  upon  the  actual  market  value  or 
wholesale  price  of  such  merchandise  as  bought  and  sold  in  usual  wholesale 
quantities,  at  the  time  of  exportation  to  the  United  States,  in  the  principal 
markets  of  the  country  from  whence  imported,  and  in  the  condition  in  which 
such  merchandise  is  there  bought  and  sold  for  exportation  to  the  United 
States,  or  consigned  to  the  United  States  for  sale.    ♦    ♦    ♦ 

The  appellant's  contention  is  that  the  appraisers  ignored  and  failed 
to  act  upon  this  plain  standard  of  valuation,  as  prescribed  by  the  cus- 
toms law,  and  that  therefore  a  question  of  law  is  raised  touching  the 
power  of  the  appraisers  and  the  legality  of  their  action. 

Section  13  of  the  same  act  provides  that  the  appraisement  of  the 
different  appraisers  of  the  value  of  imported  merchandise  shall  be 
final  and  conclusive,  until  a  reappraisement  is  asked  for,  either  by  the 
importer  or  the  government,  in  the  manner  prescribed  by  the  statute, 
and  that  the  last  appraisement  by  the  Board  of  General  Appraisers, 
when  their  jurisdiction  has  been  invoked,  "shall  be  final  and  conclusive 
as  to  the  dutiable  value  of  such  merchandise  against  all  parties  inter- 
ested therein."  This  express  provision  of  the  statute  would  seem  to 
make  clear  the  intention  of  the  legislative  department  of  the  govern- 
ment, that,  after  providing  for  appeals  to  successive  appraisers  and 
boards  of  appraisers,  who  are  supposed  to  be  experts  as  to  the  duties 
imposed  upon  them,  there  shall  be  an  end  of  controversy  when  their 
decision  is  finally  made,  and  that  such  decision  is  not  to  be  open  to  re- 
view in  a  judicial  court,  except  to  inquire  whether  said  appraisers  have 
exceeded  the  authority  conferred  upon  them  by  law  or  have  otherwise 
acted  illegally  or  fraudulently. 

The  Supreme  Court  in  Hilton  v.  Merritt,  110  U.  S.  97,  3  Sup.  Ct. 
548,  28  L.  Ed.  83,  prior  to  the  enactment  of  the  customs  administra- 
tive act,  after  reviewing  the  various  provisions  of  the  Revised  Stat- 
utes establishing  the  system  of  appraisement  of  merchandise,  said: 

These  provisions  of  the  statute  law  show  with  what  care  Congress  has  pro- 
vided for  the  fair  appraisement  of  imported  merchandise  subject  to  duty,  and 
they  show  also  the  intention  of  Congress  to  make  the  appraisal  final  and  con- 
clusive. When  the  value  of  the  merchandise  is  ascertained  by  the  officer  ap- 
pointed by  law  and  the  statutory  provisions  for  appeal  have  been  exhausted, 
the  statute  declares  that  the  appraisement  thus  determined  shall  be  final  ana 
deemed  to  be  the  true  value,  and  the  duty  shall  be  levied  thereon  accordingly. 
This  language  would  seem  to  leave  no  room  for  doubt  of  construction.    ♦    ♦    • 

We  are  of  opinion,  therefore,  that  the  valuation  made  by  the  customs  offi- 
cers was  not  open  to  question  in  an  action  at  law,  as  long  as  the  officers  acted 
without  fraud  and  within  the  power  conferred  on  them  by  the  statute. 

The  Board  of  Appraisers  in  the  case  before  us  acted  within  its 
jurisdiction  as  conferred  by  law,  and  there  is  no  charge  that  it  acted 
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illegally  in  denying  to  the  appellant  a  hearing  and  opportunity  to  in- 
troduce testimony  bearing  upon  the  question  they  had  to  decide.  The 
record  discloses  the  fact  that  there  was  some  evidence  as  to  a  market 
value  for  white  wool  in  Smyrna,  the  place  from  which  the  importation 
was  made ;  and  in  this  respect  the  case  differs  from  the  case  of  Gul- 
benkian  &  Co.  v.  United  States  (decided  in  the  Second  circuit)  153 
Fed.  858,  83  C.  C.  A.  40,  where  the  court  expressly  find  that  there  was 
not  a  scintilla  of  evidence  as  to  the  market  value  of  white  wool  at 
Bagdad  separate  and  apart  from  its  value  in  the  lump  when  mixed 
with  colored  wools. 
The  judgment  of  the  court  below  is  therefore  afiirmed. 


In  re  OLOVER  CREAMERY   ASS'N. 

EVANS  V.  CLARIDGfi. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  4,  1910.) 

No.  1,619. 

Bankruptcy  (§  328*)— Claims— Liquidation  by  Litigation— Proof— Timi?. 
A  motion  for  rehearing  In  the  Supreme  Court  of  the  state,  In  proceed- 
ings in  which  a  claim  was  liquidated,  was  denied  December  15,  1908,  and 
after  remittiturs  were  filed  on  January  28,  1909,  a  stipulation  to  offset 
costs  was  filed,  leaving  a  Judgment  for  costs  in  favor  of  claimant  amount- 
ing to  $119.70.  Afterwards,  on  March  29,  1909,  the  judgments  were  offset, 
and  claimant  was  found  to  be  owing  the  bankrupt's  trustee  $956.01,  which 
he  paid,  and  on  April  16,  1909,  filed  a  claim  with  the  referee  amounting 
to  ^,454.61.  Held,  that  the  claim  was  not  filed  within  60  days  after  ren- 
dition of  the  judgment  liquidating  the  same,  as  required  by  Bankr.  Act, 
{  57n  (Act  July  1,  1898,  c.  541,  30  Stat  560  [U.  S.  Comp.  St  1901,  p.  3444]), 
and  was  therefore  barred. 
[Ed.. Note. — ^For  ether  cases,  see  Bankruptcy,  Dec.  Dig.  |  328w*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Wisconsin. 

In  the  matter  of  the  bankruptcy  proceedings  against  the  Clover 
Creamery  Association.  From  an  order  allowing  J.  W.  Claridge  to 
prove  a  claim  against  the  bankrupt's  estate,  Evan  A.  Evans,  trustee, 
appeals.    Reversed,  with  directions  to  dismiss. 

Appellant  herein  appeals  from  the  order  of  said  District  Court  allowing  ap- 
pellee, as  it  is  alleged,  to  prove  up  his  claim  against  the  said  bankrupt's  estate 
after  the  expiration  of  the  period  of  60  days  succeeding  the  rendition  of  the 
judgment  had  in  proceedings  to  liquidate  the  same  in  the  state  court,  and  con- 
trary to  section  57n  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  80  Stat 
560  [U.  S.  Comp.  St.  1901,  p.  3444]),  which  reads  as  follows,  viz.: 

"Sec.  57n.  Claims  shall  not  be  proved  against  a  bankrupt  estate  subsequent 
to  one  year  after  the  adjudication ;  or  if  they  are  liquidated  by  litigation  and 
the  final  judgment  therein  is  rendered  within  thirty  days  before  or  after  the 
expiration  of  such  time,  then  within  sixty  days  after  the  rendition  of  such 
judgment'* 

The  association  was  adjudged  a  bankrupt  on  February  18^  1907.  Appellee 
filed  his  claim  before  the  referee  on  April  16,  lOOD.  At  the  time  of  the  adjudi- 
cation appellee  held  an  indebtedness  of  $2,500  against  the  Association,  secured 
by  a  mortgage  upon  its  real  estate.  On  Aprjl  5,  1907,  the  said  real  estate  was 
sold  by  order  of  the  referee  in  bankruptcy,  free  and  clear  of  the  mortgage,  and 

^or  tUicr  casea  tee  MJn«  topic  A  |  uuussu  In  Dec.  *  Am.  Digi.  1907  to  data,  *  Rep'r  Indezat 
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the  lien  was  transferred  to  the  proceeds  In  the  hands  of  the  trustee.  There- 
after appellee  brought  suit  In  a  Wisconsin  court  to  foreclose  said  mortgage, 
and  about  the  same  time  the  trustee  brought  suit  in  the  same  court  to  recover 
certain  alleged  preferences  amounting  to  $2,716.17,  alleged  to  have  been  paid 
to  appellee  within  four  months  prior  to  the  adjudication.  On  March  26,  1908^ 
a  judgment  was  rendered  in  said  latter  cause  against  appellee  for  $2,573.79, 
and  at  about  the  same  date  the  court  rendered  judgment  against  appellee  in 
the  foreclosure  proceeding  in  favor  of  the  trustee  for  $1,725,  the  proceeds  of 
the  sale  of  the  mortgaged  property.  On  appeal  taken  in  both  cases,  the  judg- 
men^t  for  the  alleged  preference  was  affirmed,  and  the  foreclosure  suit  was  re- 
versed, and  judgment  was  entered  therein  for  $1,725,  in  favor  of  appellee. 
Both  decisions  were  handed  down  on  October  20,  1908.  A  motion  being  made 
for  a  rehearing  in  the  preference  suit  in  the  Supreme  Court,  the  same  was 
on  December  15,  1908,  denied.  Remittiturs  were  filed  in  the  trial  court  in 
both  causes  on  January  28,  1909.  On  January  26,  1909,  and  pursuant  to  stip- 
ulation in  the  Supreme  Court,  the  two  judgments  for  costs  were  offset,  leav- 
ing a  judgment  for  costs  in  favor  of  appellee  in  the  foreclosure  action  of 
$119.70.  Afterwards,  by  agreement  made  March  29,  1909,  the  parties  offset 
their  respective  judgments,  whereby  appellee,  was  found  to  be  owing  the 
trustee  $956.01,  which  sum  he  paid  on  April  16,'  1909.  On  the  same  day  appel- 
lee filed  his  said  claim  with  the  referee  as  aforesaid,  for  $3»454.61,  which  was 
on  June  26,  1909,  allowed  for  that  sum  by  the  referee.  On  hearing  before  the 
District  Court,  the  claim  was  reduced  and  allowed  for  $2,578.79.  The  errors 
assigned  raise  the  one  question  whether  appellee's  claim  was  presented  in 
due  tima 

Sam  T.  Swansen,  for  appellant 

F.  W.  Hall,  for  appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  only  matter  presented  to  the  court  for  its  determination  turns 
upon  the  construction  to  be  placed  upon  the  proceedings  of  the  parties 
in  the  state  courts  after  filial  judgment,  wherein  appellee's  claim  was 
liquidated.  Unless  these  may  be  considered  steps  in  the  liquidation 
by  litigation  of  the  appellee's  claim,  it  is  evident  that  more  than  60 
days  had  elapsed  after  the  claim  was  adjudicated  in  the  state  court 
when  the  claim  was  filed.  While  not  entirely  clear,  it  may  be  conceded 
that  it  appears  from  the  stipulation  of  facts  that  on  January  26,  1909, 
in  pursuance  of  a  stipulation  between  the  parties,  the  Supreme  Court 
entered  an  order  offsetting  the  two  judgments  for  costs  against  each 
other,  leaving  a  judgment  for  costs  in  appellee's  favor  on  that  date 
of  $119.70.  whether  or  not  this  latter  order  was  a  part  of  the  liquida- 
tion proceedings  contemplated  by  the  statute  may  be  doubted.  Nor  is 
it  important,  as  we  view  it.  Certainly,  after  ttiis  was  done  and  the 
several  amounts  of  the  two  judgments  thus  definitely  ascertained, 
there  remained  nothing  more  that  the  state  courts  could  do  in  liqui- 
dating appellee's  claim.  Between  themselves,  they  proceeded  very 
leisurely — i.  e.,  from  January  26,  1909,  to  April  16,  1909 — ^to  oflFset 
one  judgment  against  the  other  and  satisfy  the  balance  due  the  trustee. 
Surely  this  transaction,  covering  the  period  from  March  29,  1909,  to 
April  16,  1909,  was  in  no  sense  a  part  of  the  liquidation  by  litigation 
described  in  said  section  57n  of  the  statute.  It  was  simply  the  nego- 
tiations of  the  parties,  which  might  have  been  long  or  short,  as  they 
chose.    It  never  has  been  held  that,  in  the  absence  of  fraud,  delays  so 


Digitized  by  V:iOOQIC 


LTLE  V.  PATTERSON.  909 

•  caused  would  avail  to  suspend  any  statute  of  limitation,  much  less  the 
exception  of  section  STn  aforesaid. 

There  was  no  obstacle  to  prevent  appellee's  filing  his  proof  of  claim 
at  any  time  within  the  time  fixed  by  the  act,  without  avoiding  his  pref- 
erence. True,  he  could  not  have  secured  its  allowance  until  liquidated 
and  surrender  of  preference,  nor  be  permitted  to  vote  at  a  meeting  of 
the  creditors.  It  would  nevertheless  be  a  pending  claim.  By  making 
his  formal  proof,  he  would  bring  himself  within  the  statutory  require- 
ment as  to  time.  Stevens  v.  Nave  McCord  Mercantile  Co.,  150  Fed. 
75,  80  C.  C.  A.  25. 

We  are  of  the  qjinion  that  appellee  failed  to  prove  his  claim  against 
the  bankrupt  estate  within  the  time  prescribed  by  the  act,  and  that  it 
was  barred  and  cannot  be  proved.  The  jud^^ent  of  the  District 
Court  is  therefore  reversed,  with  direction  to  dismiss  the  claim. 

BAKER,  Circuit  Judge,  concurring,  is  of  the  opinion  that  when  the 
Wisconsin  Supreme  Court  overruled  appellee's  petition  for  rehearing, 
there  was  an  end  of  the  litigation  by  which  the  amount  of  appellee's 
claim  as  a  general  creditor  of  the  estate  was  being  determined  or  "liq- 
uidated by  litigation*" 


LTLB  T.  PATTERSON  et  aL 

(Clrcnlt  Ck>art  of  Appeals,  Eighth  Circait    February  21, 19ia) 

No.  2,906. 

1.  Public  Lands  d  81*) — ^Homestead  Entry— CJowFLionNO  Claims— Possss- 

sioN  Obtained  bt  Tbbspass. 

A  person  cannot  initiate  a  right  of  homestead  by  settling  upon  land  at 
the  time  in  the  actual  possession  of  another,  who  purchased  it  in  good 
faith  and  for  full  value  from  a  railroad  company  in  the  erroneous  belief 
that  the  company  was  the  owner,  which  will  give  him  standing  in  a  court 
of  equity  to  contest  the  entry  of  such  actual  occupant  to  whom  the  land 
was  awarded  by  the  Land  Department. 

[Ed.  Note. — ^E\>r  other  cases,  see  Public  Lands,  Cent  Dig.  I  68;  Dec. 
Dig.  I  81.*] 

2.  PuBLio  Lands  (|  138*) — Suit  to  Contest  Homestead  Entbt— Bona  Fide 

PUBCHASEB. 

One  claiming  the  right  to  enter  as  a  homestead  land  awarded  by  the 
Land  Department  to  another  cannot  assert  such  right  as  against  a  bona 
fide  purchaser  from  the  entryman  after  patent  and  without  notice  of  such 
claim. 

[Ed.  Note.— For  other  cases,  see  Public  lands*  Cent  Dig.  |  368;  Dea 
Dig.  I  138.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Iowa. 

Suit  in  equity  by  Roscoc  Lyle  against  George  M.  Patterson  and 
others.  Decree  for  defendants  (160  Fed.  645),  and  complainant  ap- 
peals.   Affirmed. 

^or  oth«r  caMi  m«  tame  topic  A  |  kxtumem  in  Dec.  ft  Am.  Diga.  1907  to  data,  ft  Rep'r  Indazaa 
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Edwin  J.  Stason  (Madison  B.  Davis,  on  the  brief),  for  appellant 
W.  D.  Boies,  for  appellees. 

Before   SANBORN,   Circuit  Judge,  and   RINER  and  WM.' H. 
MUNOER,  District  Judges. 

WM.  H.  MUNGER,  District  Judge.  This  case  was  tried  in  the 
court  below  upon  an  agreed  statement  of  facts,  from  which  it  ap- 
pears that  on  May  12,  1864,  Congress  passed  an  act  (Act  May  12, 
1864,  c.  84,  13  Stat.  72)  granting  lands  to  the  state  of  Iowa,  to  aid 
in  the  construction  of  a  railroad,  from  Sioux  City  in  said  state  to 
the  south  line  of  the  state  of  Minnesota,  at  such  point  as  the  said 
state  of  Iowa  may  select  between  the  Big  Sioux  and  the  west  fork 
of  the  Des  Moines  river,  also,  to  said  state  for  the  use  and  benefit  of 
the  McGregor  Western  Railroad  Company  for  the  purpose  of  aiding 
in  the  construction  of  a  railroad  from  a  point  in  South  McGregor,  in 
said  state,  in  a  westerly  direction,  by  the  most  practical  route,  on  or 
near  the  Forty-Third  parallel  of  north  latitude,  until  it  shall  intersect 
the  said  road  running  from  Sioux  City  to  the  Minnesota  state  line,  in 
tlie  county  .of  O'Brien,  in  said  state,  every  ^ilternate  section  of  land, 
designated  by  odd  numbers,  for  10  consecutive  sections  in  width  on 
each  side  of.  said  roads,  to  which  the  right  of  pre-emption  or  home- 
stead settlement  had  not  attached  at  the  time  of  the  definite  location 
of  such  roads,  and  where  any  such  alternate  sections,  within  said  10- 
mile  limit,  had  been  sold  or  pre-emption  or  homestead  settlements  at- 
tached at  the  time  of  the  definite  location  of  the  road  thereon,  the 
Secretary  of  the  Interior  was  authorized  to  select  as  indemnity  there- 
for other  lands  in  alternate  sections  within  limits  of  20  njiles  of  said 
roads.  On  April  20,  1866,  the  General  Assembly  of  the  state  of  Iowa 
accepted  said  grant,  and  on  the  19th  day  of  September,  1866,  the. 
Sioux  City  &  St.  Paul  Railroad  Company  filed  in  the  office  of  the 
Secretary  of  State  of  Iowa  its  acceptance  of  the  grant  of  Congress 
and  the  acts  of  the  General  Assembly  of  the  state  of  Iowa,  relating 
thereto,  upon  the  terms,  conditions,  and  limitations  therein  contained, 
and  on  the  27th  day  of  September,  1866,  the  Sioux  City  &  St.  Paul 
Railroad  Company  commenced  the  location  of  its  line  of  railroad  in 
Sioux  City,  and  on  October  4,  1866,  completed  the  location  to  the 
southern  line  of  the  state  of  Minnesota,  in  section  12,  township  100 
north,  range  41  west,  of  the  Fifth  P.  M.  On  the  2d  of  April,  1867, ' 
said  Sioux  City  &  St.  Paul  Railroad  Company  certified  to  the  map  of 
location  and  filed  the  same  in  the  office  of  the  Secretary  of  State  of 
Iowa,  which  was  afterwards  certified  to  by  the  Governor  and  Secre- 
tary of  the  State  of  Iowa,  and  filed  in  the  office  of  the  Secretary  of  the 
Interior  of  the  United  States,  and  the  same  was  duly  accepted  by  the 
Secretary  of  the  Interior  as  the  basis  for  the  adjustment  of  the  land 
grant  made  to  the  state  of  Iowa.  And  the  lands  so  granted  to  the 
state  of  Iowa  within  the  odd-numbered  sections  within  the  limits  of 
20  miles  on  each  side  of  said  road,  as  located  on  said  map,  were  with- 
drawn from  sale  or  entry  under  the  pre-emption  and  homestead  laws,  . 
and  the  price  of  the  even-numbered  sections  of  land  within  the  10- 
mile  limit  was  increased  to  $2.50  per  acre.    In  September,  1867,  said  ^ 
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map,  together  with  letter  of  withdrawal,  was  received  by  the  register 
of  the  Land  Office  at  Sioux  City,  Iowa. 

In  1872  the  Sioux  City  &  St.  Paul  Railroad  Company  commenced 
the  construction  of  its  railroad  from  a  connection  with  the  St.  Paul  & 
Sioux  City  Railroad  at  the  southern  line  of  the  state  of  Minnesota,  at 
or  near  the  southwest  corner  of  section  31,  township  101,  range  40, 
on  the  southern  line  of  said  state  of  Minnesota,  and  constructed  the 
same  in  a  southerly  direction  to  the  town  of  Le  Mars,  in  the  state 
of  Iowa,  but  did  not  construct  its  road  between  Le  Mars  and  Sioux 
City,  but  operated  through  trains  over  another  line  of  road  already 
constructed  between  said  towns.  Whenever  10  consecutive  miles  of 
road  were  constructed,  the  same  was  duly  certified  to  the  Secretary 
of  the  Interior,  and  patents  were  issued  by  the  United  States  to  the 
state. of  Iowa  for  lands  within  the  limits  of  the  grant  opposite  the 
sections  so  constructed.  The  Chicago,  Milwaukee  &  St.  Paul  Rail- 
road Company,  by  certain  acts  of  the  Legislature  of  the  state  of  Iowa, 
became  the  successor  of  the  McGregor  Western  Railroad  Company 
and  completed  the  construction  of  its  road  from  McGregor  to  a  point 
of  intersection  with  the  said  Sioux  City  &  St.  Paul  Railroad  Com- 
pany, and  in  1879  the  Chicago,  Milwaukee  &  St.  Paul  Railroad  Com- 
pany commenced,  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa,  an  action  against  the  Sioux  City  &  St.  Paul  Rail- 
road Company  and  certain  officers  and  trustees  of  the  state  of  Iowa, 
to  have  adjusted  the  rights  to  lands  within  the  overlapping  limits  of 
the  respective  railroad  companies.  Said  action  was  prosecuted 
through  the  Circuit  and  Supreme  Court  of  the  United  States,  and  in 
May,  1886,  a  decree  was  entered  pursuant  to  a  mandate  of  the  Su- 
preme Court,  apportioning  the  lands  between  the  two  companies.  The 
particular  lands  involved  in  this  action  were  by  said  proceedings  as- 
signed to  the  Sioux  City  &  St.  Paul  Railroad  Company.  Subse- 
quently the  state  of  Iowa,  by  its  General  Assembly,  relinquished  to 
the  United  States,  all  the  lands  which  had  not  been  earned  by  the 
railroad  companies  under  said  grants. 

On  March  3,  1887,  Congress  passed  an  act  entitled  "An  act  to  pro- 
vide for  the  adjustment  of  land  grants  made  by  Congress  to  aid  in  the 
construction  of  railroads  and  for  the  forfeiture  of  unearned  lands,  and 
for  other  purposes."  Act  March  3,  1887,  c.  376,  24  Stat.  656  (U.  S. 
Comp.  St.  1901,  p.  1595).  The  first  section  of  the  act  authorized  and 
directed  the  Secretary  of  the  Interior  to  immediately  adjust  in  accord- 
ance with  the  decisions  of  the  Supreme  Court  each  of  the  railroad  land 
grants  made  by  Congress  to  aid  in  the  construction  of  railroads,  which 
had  not  theretofore  been  adjusted.  The  second  section  provided  that, 
upon  the  completion  of  said  adjustment,  if  it  should  appear  that  lands 
had  been  from  any  cause  erroneously  certified  or  patented  by  the  Unit- 
ed States  for  the  use  or  benefit  of  any  company  claiming  by,  through, 
or  under  grant  from  the  United  States,  to  aid  in  the  construction  of 
a  railroad,  the  Secretary  of  the  Interior  should  demand  from  such 
company  a  relinquishment  or  reconveyance  to  the  United  States  of  all 
such  lands,  whether  within  granted  or  indemnity  limits,  and,  if  any 
such  company  should  neglect  or  fail  to  reconvey  within  90  days  after 
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such  demand,  it  was  made  the  duty  of  the  Attorney  General  to  com- 
mence and  prosecute  in  the  proper  courts  necessary  proceedings  to 
cancel  all  patents,  certifications,  or  other  evidence  of  title,  thereto- 
fore issued  for  said  lands,  and  to  restore  the  title  thereof  to  the 
United  States.  By  the  fourth  section  of  the  act  it  was  provided  that 
lands  erroneously  certified  or  patented,  and  which  had  been  sold  by 
the  grantee  company  to  citizens  of  the  United  States  or  persons  who 
had  declared  therr  intention  to  become  such  citizens,  the  person  or 
persons  so  purchasing  in  good  faith,  heirs  or  assigns,  should  be  en- 
titled to  the  lands  so  purchased  upon  making  proof  of  the  fact  of 
such  purchase  at  the  proper  land  office  within  such  time  and  under 
such  rules  as  might  be  prescribed  by  the  Secretary  of  the  Interior 
after  the  grants  respectively  should  have  been  adjusted  and  patents 
of  the  United  States  should  issue  therefor,  and  should  relate  back  to 
the  date  of  the  original  certification  or  patent,  and  the  Secretary 
of  the  Interior,  on  behalf  of  the  United  States,  should  demand  pay- 
ment from  the  company  which  had  so  disposed  of  such  lands  for  an 
amount  equal  to  the  government  price  of  similar  lands.  By  section 
5  it  was  provided  that,  where  any  company  should  have  sold  to  citi- 
zens of  the  United  States  or  to  persons  who  have  declared  their  in- 
tention to  become  such  citizens,  as  a  part  of  its  grant  lands,  not  con- 
veyed to  or  for  the  use  of  such  company,  and  such  lands  being  the 
numbered  sections  descril)ed  in  the  grant,  and  being  coterminous  with 
the  constructed  parts  of  said  roads,  and  where  the  lands  so  sold  were 
for  any  reason  excepted  from  the  operation  of  the.  grant  to  said  com- 
pany, it  should  be  lawful  for  the  bona  fide  purchaser  thereof  from 
said  company  to  make  payment  to  the  United  States  for  said  lands 
at  the  ordinary  government  price  for  like  lands,  and  thereupon  pat- 
ents should  issue  therefor  to  said  bona  fide  purchaser,  his  heirs  or  as- 
signs. 

In  February,  1873,  the  Sioux  City  &  St.  Paul  Railroad  Company 
selected  the  tract  in  controversy  with  other  lands  as  and  for  a  part  of 
the  lands  inuring  to  it  under  said  act  of  Congress  of  May  12,  1864, 
and  filed  a  written  list  of  said  selection  with  the  register  and  receiver 
of  the  Land  Office  at  Sioux  City,  Iowa.  Said  officers,  in  March,  1873, 
allowed  and  approved  the  filing  of  said  list  and  certified  the  same  as 
being  within  the  10-mile  limits  of  said  grant  and  as  being  free  and 
clear  of  homestead,  pre-emption,  state,  or  other  valid  claims,  which 
list  was  duly  transmitted  to  the  Commissioner  of  the  General  Land 
Office.  The  Commissioner  of  the  General  Land  Office,  in  June,  1873, 
approved  the  said  selection  and  transmitted  to  the  Secretary  of  the  In- 
terior a  list  embracing  said  tract  of  land.  In  the  same  month  the  Sec- 
retary of  the  Interior  approved  said  selection  and  certificate,  and 
caused  copies  of  such  approved  list  to  be  filed  with  the  register  and 
receiver  at  Sioux  City,  Iowa,  and  with  the  Governor  of  Iowa,  and  in 
June,  1873,  the  United  States  issued  to  the  state  of  Iowa,  for  the  use 
and  benefit  of  said  Sioux  City  &  St.  Paul  Railroad  Company,  a  pat- 
ent embracing  the  tract  of  land  in  controversy  and  other  lands,  as 
and  for  a  part  of  the  lands  inuring  to  the  state  of  Iowa,  and  said 
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Sioux  City  &  St.  Paul  Railroad  Company,  under  said  act  of  Congress 
of  May  12,  1864. 

On  or  about  the  21st  day  of  May,  1887,  one  J.  H.  Pasco,  then  a 
citizen  of  the  United  States,  purchased  the  land  in  controversy  from 
the  Sioux  City  &  St.  Paul  Railroad  Company,  in  consideration  of  cer- 
tain payments  made  and  to  be  made  by  said  Pasco  or  assigns  until 
the  full  sum  of  $2,146.50  should  be  paid,  and  thereupon  said  Pasco 
entered  into  the  possession  of  said  land  and  made  valuable  improve- 
ments thereon.  On  July  17,  1889,  said  Pasco  sold  and  assigned  said 
contract  for  the  purchase  of  said  lands  to  the  defendant  George  W. 
Patterson,  who  immediately  entered  into  the  possession  thereof  and 
made  lasting  and  valuable  improvements  thereon,  and  said  Patter- 
son and  subsequent  grantees  have  continued  in  the  possession,  occu- 
pation, and  cultivation  of  said  land  continuously  since  said  date.  In 
the  agreed  statement  of  facts  it  is  said  that,  at  the  time  Pasco  and  Pat- 
terson made  their  purchases  of  said  land,  they  each  believed  in  good 
faith  that  the  said  land  had  been  earned  by  the  said  railroad  company ; 
they  knew  that  the  land  was  within  the  10-mile  limits  of  said  railroad 
constructed  by  the  said  Sioux  City  &  St.  Paul  Railroad  Company,  but 
did  not  know  that  the  railroad  company  had  sold  all  the  lands  it  had 
earned  at  the  time  of  their  said  purchase,  nor  did  they  or  either  of 
them  know  that  the  railroad  company  had  received  indemnity  lands 
by  a  patent  from  the  state  of  Iowa  of  sufficient  quantity,  along  with 
other  lands  that  had  been  patented  to  said  railroad  by  the  state,  to 
equal  their  entire  earnings  by  reason  of  the  construction  of  said  rail- 
road to  Le  Mars. 

In  October,  1889,  the  United  States  commenced  an  action  in  the 
Circuit  Court  for  the  Northern  District  of  Iowa,  against  the  Sioux 
City  &  St.  Paul  Railroad  Company  and  others,  to  which  action  said 
Pasco  and  said  Patterson  were  not  parties,  to  quiet  the  title  of  the 
United  States  in  and  to  certain  lands,  including  those  in  controversy, 
for  the  reason  that  the  same  had  not  been  earned  by  said  Sioux  City 
&  St.  Paul  Railroad  Company.  Such  proceedings  were  had  that  in 
October,  1890,  said  Circuit  Court  entered  a  judgment,  quieting  title 
to  said  lands  in  the  United  States,  from  which  judgment  an  appeal 
was  taken  to  the  Supreme  Court  of  the  United  States  and  said  judg- 
ment affirmed  on  the  21st  day  of  October,  1895.  Thereafter,  on  No- 
vember 18,  1895,  the  Commissioner  of  the  General  Land  Office,  with 
the  approval  of  the  Secretary  of  the  Interior  addressed  a  communi- 
cation to  the  register  and  receiver  at  Des  Moines,  Iowa,  reciting  the 
fact  of  said  suit,  judgment,  and  affirmance  by  the  Supreme  Court 
and  directed  that,  in  order  to  carry  the  restoration  to  entry  of  said 
lands  into  effect,  they  should  publish  a  notice  for  a  period  of  30  days 
that  the  lands,  a  description  of  which  was  to  be  included  in  the  notice, 
would  be  restored  to  the  public  domain,  and  subject  to  entry  on  a  day 
to  be  fixed  by  the  notice,  which  should  be  90  days  from  the  date  oi 
the  first  publication,  and  that  all  persons  claiming  any  part  thereof 
under  the  act  of  March  3,  1887,  should  come  forward  within  the  90 
days  immediately  following  the  first  publication  and  give  notice  of 
their  claim  by  publishing  their  notice  of  intention  to  make  proof 
176  F.— 68 
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thereon  upon  a  day  which  should  be  subsequent  to  that  fixed  for  the 
restoration.     Said  communication  contained  the  following  sentence: 

"To  the  end  that  complicatloDS  which  might  arise  from  the  former  practice 
of  suspending  application  for  these  lands  may  be  avoided,  and  the  rightful 
claimant  to  acquire  title  with  as  little  delay  as  possible,  I  have  to  direct  that, 
in  the  notice  of  restoration,  there  be  Inserted  a  notice  to  all  prior  applicants 
that  their  applications  confer  no  rights  upon  them,  and  that  upon  the  day  set 
by  you  for  the  restoration  the  lands  will  be  open  to  entry  and  disposal  with- 
out regard  to  said  applications,  which  shall  be  held  by  the  notice  to  be  re- 
jected; that  all  such  applicants  may  also  have  opportunity  to  present  new 
applications  upon^the  expiration  of  the  ninety  days*  notice,  you  will  notice 
specially  9,U  parties  shown  by  your  records  to  have  pending  applications  for 
these  lands,  of  the  rejection  thereof,  of  the  date  of  the  restoration  and  of  the 
necessity  of  presenting  new  applications  for  the  protection  of  their  rigbts.  In 
all  cases  of  conflicting  claims,  you  will  proceed  in  accordance  with  the  rules 
of  practice  in  contested  cases." 

Pursuant  to  said  communication,  the  register  and  receiver  of  the 
United  States  Land  Office  fixed  the  27th  day  of  February,  1896,  as 
the  date  prior  to  which  applicants  under  the  act  of  March,  1887,  should 
file  their  applications,  and  as  the  date  upon  which  persons  claiming 
under  the  homestead  laws  of  the  United  States  should  file  their  ap- 
plications, which  notice  was  duly  published,  etc.  On  October  22, 1895, 
the  plaintiff,  Lyle,  settled  upon  the  land  in  controversy,  and  in  Febru- 
ary, 1896,  tendered  to  the  register  and  receiver  of  the  United  States 
Land  Office  at  Des  Moines,  Iowa,  a  homestead  application  with  the 
necessary  fees  therefor  to  enter  said  land,  which  application  and  fees 
were  refused  by  the  register  and  receiver,  and  on  March  24,  1896,  de- 
fendant appeared  before  the  Land  Office  at  Des  Moines,  Iowa,  and 
tendered  his  homestead  filing  for  the  land  in  controversy,  alleging  a 
settlement,  residence  and  cultivation  of  said  land,  and  the  legal  qual- 
ification to  make  said  entry,  and  tendered  the  legal  and  proper  fees 
and  homestead  filing  therefor,  which  filing  and  tender  of  fees  the  offi- 
cers held  in  abeyance,  pending  the  trial  and  examination  of  all  parties 
concerned  therein.  Pursuant  to  the  notice  aforesaid,  the  defendant 
Patterson,  on  January  13,  1896,  filed  with  the  register  and  receiver  of 
the  United  States  Land  Office  at  Des  Moines,  Iowa,  his  written  notice 
of  intention  to  make  proof  of  defendant's  puVchase  of  the  land  in  con- 
troversy under  the  provisions  of  the  act  of  March  3,  1887.  The  regis- 
ter and  receiver  of  the  Land  Office  fixed  the  13th  day  of  May,  1896, 
upon  which  proof  should  be  submitted  on  behalf  of  the  plaintiff  and 
defendant  herein  and  all  others  claiming  any  interest  in  said  land,  no- 
tice of  which  date  of  hearing  was  duly  published  in  accordance  with 
the  requirements  of  the  Department  of  the  Interior.  On  May  13, 
1896,  plaintiflf  and  defendant  Patterson  appeared,  as  well  as  other  par- 
ties who  had  filed  applications  to  enter  the  same  as  a  homestead.  At 
said  hearing  the  parties  made  proof  of  their  respective  claims,  and  the 
register  and  receiver  rendered  their  decision  in  writing  that  one  Louis 
Hoffman  was  entitled  to  the  land  in  controversy  as  a  homestead. 
From  the  decision  of  the  register  and*  receiver,  plaintiflf  and  defendant 
Patterson  each  perfected  appeals  to  tlie  Commissioner  of  the  General 
Land  Office,  and  in  August,  1899,  the  Commissioner  of  the  General 
Land  Office  rendered  a  decision  reversing  that  of  the  register  and 
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receiver,  and  decided  that  one  James  A.  Beacon  was  entitled  to  the 
lands  under  the  homestead  laws  of  the  United  States.  From  that  deci- 
sion the  plaintiff  and  defendant  Patterson  each  perfected  appeals  to 
the  Secretary  of  the  Interior.  The  Secretary  reversed  the  decision  of 
the  Commissioner: of  the  General  Land  Office  and  decided  that  the 
defendant  Patterson  was  a  bona  fide  purchaser  of  said  land  under  and 
by  virtue  of  his  contract  of  purchase  with  the  railroad  company  before 
mentioned,  and  that  he  was  entitled  to  the  land  in  question,  under  the 
act  of  March  3,  1887,  as  a  good-faith  purchaser.  And  thereafter  a 
patent  was  duly  issued  from  the  United  States,  bearing  date  March 

23,  1901,  to  the  land  in  question  to  the  defendant  Patterson  as  a  good- 
faith  purchaser  under  said  act  of  March,  1887.  Subsequent  to  the 
decision  of  the  Secretary  of  the  Interior,  to  wit,  January  30,  1901, 
Patterson  conveyed  said  premises  to  T.  H.  Smith  and  W.  H.  Smith  for 
a  stated  consideration  of  $6,360,  and  on  March  31,  1901,  and  after  the 
issue  of  the  patent  to  Patterson,  said  T.  H.  Smith  and  W.  H.  Smith 
sold  and  conveyed  the  premises  to  defendant  Thomas  Beacom,  in  con- 
sideration of  the  sum  of  $6,600,  and  at  the  commencement  of  this 
suit  the  legal  title  was  in  the  defendant  Thomas  Beacom.     On  May 

24,  1901,  plaintiff  commenced  this  action  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Iowa,  setting  forth  in  sub- 
stance, but  more  in  detail,  the  facts  hereinbefore  referred  to,  and  pray- 
ing that  it  be  adjudged  and  decreed  that  the  decision  of  the  Secretary 
of  the  Interior,  holding  that  defendant  Patterson  was  entitled  to  said 
lands  as  a  good-faith  purchaser  under  the  act  of  March  3,  1887,  be 
set  aside,  canceled,  and  declared  void,  and  that  the  defendant  Beacom 
hold  said  land  in  trust  for  plaintiff,  and  for  a  conveyance  from  said 
Beacom  to  plaintiff.  To  this  action  the  defendants  appeared,  issues 
were  joined,  proofs  taken,  and  the  Circuit  Court  entered  a  decree,  dis- 

•  missing  complainant's  bill,  to  reverse  which  decree  complainant  prose- 
cutes this  appeal. 

Numerous  questions  have  been  presented  and  discussed  by  counsel, 
relative  to  the  effect  and  interpretation  of  the  respective  acts  of  Con- 
gress, and  of  the  General  Assembly  of  the  state  of  Iowa,  and  Patter- 
son's rights  as  a  purchaser  from  the  railroad  company ;  but  in  the  view 
which  we  take  of  the  case  but  two  questions  only  will  be  considered. 
It  clearly  appears  by  the  agreed  statement  of  facts  that  Pasco,  in  his 
purchase  from  the  railroad  company,  paid  the  then  full  value  of  the 
land ;  that  he  entered  into  possession,  and  he  and  the  subsequent  as- 
signees and  grantees  have  continued  since  such  purchase  in  the  actual 
occupation  and  possession  of  the  premises,  cultivating  the  same,  made 
lasting  improvements,  and  have  paid  taxes  thereon  since  the  year 
1887 ;  that  at  the  time  complainant  entered  upon  said  land  with  a  view 
of  making  a  homestead  settlement  he  knew  of  the  occupation  and  pos- 
session by  the  defendant  Patterson,  of  his  improvements  thereon,  and 
of  his  claim  of  ownership  of  said  land. 

If  it  be  assumed  for  the  sake  of  the  argument  that  Patterson  was  not 
entitled  to  acquire  this  land  under  the  congressional  act  of  March  3, 
1887,  yet  his  possession  was  not  mala  fides.  It  was  obtained  and  held 
imder  such  a  state  of  facts  that  no  one  but  the  United  States  could 
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question  his  right  thereto.  Under  such  circumstances,  complainant's 
entry  upon  the  lands  was  that  of  a  mere  trespasser,  and  as  such  he  ac- 
quired no  rights  under  the  homestead  laws. 
In  Atherton  v.  Fowler,  96  U.  S.  613,  24  L.  Ed.  732,  the  court  said: 
"Among  the  things  which  the  law  required  of  a  pre-einptor,  and  the  prin- 
cipal things  required  of  him  to  secure  his  right,  were:  (1)  To  make  a  settle- 
ment on  the  land  in  person.  (2)  To  inhabit  and  improve  the  same.  (3)  To 
erect  a  dwelling  house  thereon." 

These  things  were  also  principal  requirements  of  the  homestead  law. 
Harvey  v.  Holies  (C.  C.)  160  Fed.  531. 

In  Atherton  v.  Fowler,  the  court  also  said : 

"It  is  not  to  be  presumed  that  Congress  intended  In  the  remote  regions 
where  these  settlements  are  made  to  invite  forcible  invasion  of  the  premises 
of  another  in  order  to  confer  the  gratuitous  right  of  preference  of  purchase 
on  the  invaders.  In  the  parts  of  the  country  where  these  pre-emptions  are 
usually  made,  the  protection  of  the  law  to  rights  of  person  and  property  is 
generally  but  imperfect  under  the  best  of  circumstances.  It  cannot,  there- 
fore, be  believed,  without  the  strongest  evidence,  that  Congress  has  extended 
a  standing  invitation  to  the  strong,  the  daring,  and  the  unscrupulous,  to  dis- 
possess by  force  the  weak  and  the  timid  from  actual  improvements  on  the 
public  land.  In  order  that  the  intentional  trespasser  may  secure  by  these 
means  the  preferred  right  to  buy  the  land  of  the  government  when  it  comes 
into  market  ♦  ♦  ♦  Does  the  policy  of  the  pre-emption  law  authorize  a 
stranger  to  thrust'  these  men  out  of  their  houses,  seize  their  improvements, 
and  settle  exactly  where  they  were  settled,  and  by  these  acts  acquire  the  in- 
itiatory right  of  pre-emption?  The  generosity  by  which  Congress  gave  the 
settler  the  right  of  pre-emption  was  not  intended  to  give  him  the  benefit  of 
another  man's  labor,  and  authorize  him  to  turn  that  man  and  his  family  out 
of  their  home.  It  did  not  propose  to  give  its  bounty  to  settlements  obtained 
by  violence  at  the  expense  of  others.  The  right  to  make  a  settlement  was  to 
be  exercised  on  unsettled  land;  to  make  improvements  on  unimproved  land. 
To  erect  a  dwelling  house  did  not  mean  to  seize  some  other  man's  dwelling. 
It  had  reference  to  vacant  land,  to  unimproved  land;  and  it  would  have 
shocked  the  moral  sense  of  the  men  who  passed  these  laws,  if  they  had  sup- ' 
posed  that  they  had  extended  an  invitation  to  the  pioneer  population  to  ac* 
quire  inchoate  rights  to  the  public  lands  by  trespass,  by  violence,  by  robbery, 
by  acts  leading  to  homicides,  and  other  crimes  of  less  moral  turpitude." 

That  a  party  cannot  initiate  a  right  of  homestead  by  settling  upon 
land  at  the  time  in  the  actual  possession  of  another,  under  a  bona  fide 
claim  of  right,  is  shown  in  the  following  cases :  Hosmer  v.  Wallace, 
97  U.  S.  676,  24  L.  Ed.  1130;  Quinby  v.  Conlan,  104  U.  S.  420,  26  L. 
Ed.  800;  Trenouth  v.  San  Francisco,  100  U.  S.  251,  25  L.  Ed.  626; 
Qipper  Mining  Co.  v.  Eli  Mining  Land  Co.,  194  U.  S.  220-231,  24 
Sup.  Ct.  632,  48  U  Ed.  944. 

To  maintain  this  action  and  obtain  a  decree  from  a  court  of  equity, 
awarding  to  him  the  title  to  the  land  in  question,  complainant  must 
establish  that  he  initiated  such  a  right  to  the  land,  by  settlement 
thereon,  and  oflfer  to  enter,  as  gave  to  him  in  equity  a  right  to  the 
land  prior  and  paramount  to  the  legal  title  of  defendants.  Campbell 
V.  Weyerhaeuser,  161  Fed.  332,  88  C.  C.  A.  412.  In  this  we  think 
he  has  signally  failed. 

After  the  Land  Department  awarded  the  land  to  Patterson,  com- 
plainant took  no  farther  steps  and  made  no  farther  claim  to  the  land 
until  the  institution  of  this  suit,  and  it  appears  from  the  agreed  state- 
ment of  facts  that  the  defendant  Beacom  purchased  the  land  for  full 
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value,  after  a  patent  from  the  United  States  to  defendant  Patterson 
had  issued,  and  without  any  knowledge  of  complainant's  claim.  Such 
being  the  case,  his  title  is  impregnable  as  against  complainant.  U.'  S. 
V.  Detroit  Lumber  Co.,  131  Fed.  668,  67  C.  C.  A.  1 ;  Colorado  Coal 
Co.  V.  U.  S.,  123  U.  S.  307,  8  Sup.  Ct.  131,  31  L.  Ed.  182. 

For  these  reasons  alone,  without  considering  other  questions  pre- 
sented, we  think  the  decree  of  the  court  below  was  right;  and  it  is 
therefore  affirmed. 


DOCKENDORF  v.  BASSETIT  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  21, 1910.) 

No.  8.019. 

Public  Lands   (§   81*>— Homestead   Bwtbt— Conflictiwo  CuLnia— Posses- 
sion Obtained  by  Tbespass. 

A  person  cannot  Initiate  a  right  of  homestead  by  settling  upon  land  at 
the  time  in  the  actual  possession  of  another,  who  purchased  it  in  good 
faith  for  full  value  from  a  ra^road  company  in  the  erroneous  belief  that 
the  company  was  the  owner,  which  will  give  him  standing  in  a  court  of 
equity  to  contest  the  entry  of  such  actual  occupant,  to  whom  the  land  was 
awarded  by  the  Land  Department 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands,  Cent  Dig.  |  68;  Dec. 
Dig.  I  31.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
cm  District  of  Iowa. 

Suit  in  equity  by  Alfred  Dockendorf  against  L.  L.  Bassett  and  E. 
Riddel!.  Decree  for  defendants  (160  Fed.  643),  and  complainant  ap- 
peals.   Affirmed. 

Edwin  J.  Stason  (Madison  B.  Davis,  on  the  brief),  for  appellant 
W.  D.  Boies  (A.  C.  Parker,  on  the  brief),  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  RINER  and  WM.  H. 
MUNGER,  District  Judges. 

WM.  H.  MUNGER,  District  Judge.  This  suit  was  commenced  on 
the  3Qth  day  of  July,  1904,  by  complainant  against  defendants,  to  have 
a  certain  patent  to  the  southwest  quarter  of  section  6,  township  96, 
range  42  west,  in  the  county  of  O'Brien,  and  state  of  Iowa,  issued  by 
the  United  States  to  the  defendants,  declared  illegal  and  void  and 
canceled  and  set  aside. 

The  facts  in  this  case  are  substantially  the  same  as  in  the  case  of 
Roscoe  Lyle  v.  George  M.  Patterson  et  al.  (just  decided)  176  Fed. 
909,  The  land  herein,  as  in  that  case,  was  within  the  place  limits  of 
the  grant  to  the  Sioux  City  &  St.  Paul  Railroad  Company,  The  ma- 
terial difference  in  the  facts  between  the  two  cases  is  that  in  this 
case,  on  the  12th  day  of  November,  1887,  one  Rachel  B.  Calvert,  then 
a  citizen  of  the  United  States,  purchased  by  contract  from  the  Sioux 
City  &  St.  Paul  Railroad  Company  the  land  in  question,  and,  there- 
after, on  November  30,  1888,  she  duly  sold  and  assigned  in  writing 

•Tor  oUicr  caiM  tee  tame  topic  A  |  miMiun  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Rep'r  Indezw 
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her  said  contract  of  purchase  to  the  defendants.  Immediately  after  her 
purchase,  Rachel  B.  Calvert  entered  into  possession  of  said  land,  and 
since  the  date  of  the  purchase  by  defendants  they  have  been  in  the 
absolute,  open,  notorious,  and  undisputed  possession  of  the  premises, 
except  that  complainant,  on  the  23d  day  of  October,  1895,  undertook 
to  take  possession  of  said  land,  entered  thereon,  and  erected  a  smaU 
shanty  thereon,  but  did  not  move  his  family  thereto,  except  that  his 
wife  was  there  three  or  four  days — they  had  no  children.  Defend- 
ants did  not  permit  the  complainant  to  remain  on  said  premises  and 
instituted  an  action  of  forcible  entry  and  detainer  against  complain- 
ant in  a  justice  court,  claiming  that  complainant  had  wrongfully, 
fraudulently,  and  stealthily  entered  upon  the  prior,  actual  possession 
of  defendants,  and  upon  the  trial  of  said  action  such  justice  court 
rendered  judgment,  finding  complainant  guilty  of  forcible  entry  and 
detention  of  said  premises,  that  he  entered  thereon  by  stealth,  force, 
and  fraud,  and  a  writ  of  removal  was  issued  under  such  judgment 
duly  entered,  and  complainant  was  duly  ousted  from  said  premises. 
Complainant  appealed  to  the  District  Court  from  said  judgment, 
where  the  cause  has  since  been  pending  untried.  The  register  and 
receiver  of  the  United  States  Land  Office  at  Des  Moines,  Iowa,  fixed 
the  10th  day  of  April,  1896,  as  the  date  upon  which  proofs  should  be 
submitted  by  claimants  to  the  land,  pursuant  to  the  order  of  the  Land 
Department  referred  to  in  the  case  of  Lyle  v.  Patterson  et  al.  Com- 
plainant and  defendants  appeared,  made  proof  of  their  respective 
claims,  and  the  register  and  receiver  decided  in  favor  of  defendants, 
from  which  complainant  took  an  appeal,  and  the  Commissioner  of 
the  General  Land  Office  reversed  the  decision  of  the  register  and  re- 
ceiver. From  the  decision  of  the  commissioner  defendants  appealed 
to  the  Secretary  of  the  Interior,  who  reversed  the  decision  of  the 
commissioner  and  held  that  the  defendants  were  good-faith  pur- 
chasers of  the  land  and  were  entitled  to  the  possession  of  the  same, 
and  thereupon  a  patent  was  issued  by  the  United  States  to  the  de- 
fendants. It  is  stipulated  that,  at  the  time  Rachel  Calvert  and  the 
defendants  purchased  said  lands,  they  paid  the  actual,  full,  and  rea- 
sonable cash  value  therefor,  and  that,  at  the  time,  each  of  the  parties 
thereto  believed  in  good  faith  that  said  land  had  been  earned  by  the 
said  railroad  company. 

For  the  reasons  stated,  and  under  the  authorities  cited,  in  Lyle  v. 
Patterson  et  al.,  complainant's  entry  upon  the  lands  then  in  the  actual 
and  open  possession  of  defendants,  and  his  tender  of  his  homestead 
filing  and  the  fees  to  the  United  States  Land  Office,  which  were  re- 
jected, did  not  initiate  such  a  claim  to  the  land  as  entitles  him  to 
maintain  this  action ;  and  the  decree  of  the  coUrt  below  is  affirmed. 
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PRESSED  STEEL  OAR  CO.  v.  NIST. 

SAME  V.  FOULDS  et  al. 

(Qrcult  Court  of  Appeals,  Third  Circuit    January  13,  1910.) 

No.  1,208. 

1.  Tbiajl  (§  295*)— Instructions— CoNSTBUcrioK. 

A  paragraph  of  the  court's  charge  must  be  considered  with  what  pre- 
cedes and  what  follows  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  703-717 ;  Dec  Dig. 
§  295.*] 
Z  Masteb  and  Sebvant  (§  291*)—Instbuctions— Applicability  to  Evidence. 

Decedents,  having  heen  warned  of  the  defective  condition  of  a  tem- 
porary steam  pipe  joint  which  they  had  constructed,  informed  their  su- 
perior, who  examined  it  at  length,  and  while  he  went  to  inform  the  fore- 
man an  explosion  of  the  joint  occurred,  by  which  decedents  were  killed. 
Held  that,  though  such  superior  servant  was  not  examined  as  to  whether 
he  left  any  suggestion  for  decedents  to  remain,  it  was  not  improbable  that 
their  return  to  the  joint  might  be  accounted  for  by  the  suggestion  of  their 
superior  that  they  do  so ;  and  hence  an  instruction  that  plaintiffs  claimed 
that  decedents  went  there  and  were  at  the  joint  when  it  exploded  under 
instruction  or  suggestion  of  one  who  had  been  sent  to  take  care  of  the 
joint  was  not  erroneous. 

[£kl.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  1136; 
Dec.  Dig.  I  291.«] 

3.  Masteb  and  Sebvant  (§§  285,  289*) — Injubies  to  Sebvant. 

In  an  action  for  the  death  of  certain  employ^  by  the  explosion  of  a 
steam  pipe  joint,  evidence  held  to  require  submission  to  the  jury  of  the 
questions  how  the  injuries  were  inflicted,  how  threatening  the  danger,  and 
whether  decedents  were  negligent  in  voluntarily  exposing  themselves  to  a 
peril  that  was  obvious  or  might  result  in  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  §§  285, 
289.*! 

4.  Negligence  (S  136*)  —  Contbibutobt  Negligence  —  Question  op  Law  ob 

Fact. 

A  trial  judge  cannot  infer  contributory  negligence  from  disputed  facts, 
but  can  only  pronounce  it  as  a  matter  of  law,  when  the  facts  are  plain  and 
practically  uncontroverted,  and  the  inference  cannot  fairly  be  escaped. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  §§  333-346 ;  Dec. 
Dig.  §  136.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Actions  by  Annie  B.  Nist  and  by  George  M.  Foulds  and  others 
against  the  Pressed  Steel  Car  Company.  Judgment  for  plaintiffs  in 
each  case,  and  defendant  brings  error,  •  Affirmed. 

W.  S.  Dalzell  (Dalzell,  Fisher  &  Hawkins,  of  counsel),  for  plaintiff 
in  error. 
Geo.  C.  Bradshaw  and  G.  R.  Speer,  for  defendants  in  error. 

Before  GRAY  and  LANNING,  Circuit  Judges,  and  J.  B.  Mc- 
PHERSON,  District  Judge. 

J.  B.  McPHERSON,  District  Judge.  These  two  cases  were  tried 
together  in  the  Circuit  Court  and  have  been  argued  together  before  the 

*For  other  cases  see  same  topic  A  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Circuit  Court  of  Appeals.  They  depend  upon  identical  facts  and  may 
therefore  be  disposed  of  in  one  opinion. 

The  actions  are  based  upon  the  defendant's  negligence  in  construct- 
ing improperly  a  joint  in  a  line  of  pipe  that  was  designed  to  carry 
steam  at  high  pressure.  Under  this  pressure  the  joint  gave  way,  and 
as  a  result  of  the  explosion  the  two  workmen  whose  deaths  are  now  in 
question  lost  their  lives.  The  only  controversy  raised  by  these  writs  of 
error  relates  to  the  conduct  of  the  decedents,  and  before  the  dispute 
can  be  properly  understood  a  brief  statement  of  the  facts  is  necessary. 
The  joint  had  been  put  in  by  the  Car  Company's  men.  Among  them 
were  Nist  and  Foulds ;  the  former  being  an  expert  pipe  fitter,  and  the 
latter  his  helper.  The  joint  was  known  to  be  a  makeshift.  It  was  ex- 
pected to  carry  the  steam  for  a  week,  and  at  the  end  of  that  period  a 
permanent  device  was  to  take  its  place.  It  was  finished  on  Sunday, 
and  appeared  to  work  satisfactorily  until  Tuesday  morning,  when  it 
was  observed  to  be  leaking.  The  pipes  connected  by  the  joint  were  in 
the  boiler  room,  and  Stafford,  who  was  in  charge  of  that  room,  im- 
mediately started  to  notify  Vaughan,  the  foreman  of  the  pipe  fitters, 
so  that  the  necessary  steps  to  remedy  the  trouble  might  be  taken  with- 
out delay.  Upon  his  road  he  met  Nist  and  Foulds,  who  were  then 
employed  in  another  part  of  the  plant,  and  remarked  to  them,  in  effect, 
that  their  job  of  last  Sunday  had  not  been  well  done.  He  then  carried 
his  report  to  Vaughan,  and  Vaughan  sent  Cochran,  another  pipe  fitter, 
to  examine  the  supposed  defect  and  see  what  he  could  do  with  it. 
When  Cochran  and  his  helper  reached  the  joint,  he  found  Nist  and 
Foulds  already  there.  Stafford's  remark  had  produced  its  natural  re- 
sult, and  they  had  gone  to  see  what  was  the  matter  with  the  job  upon 
which  they  had  been  engaged  a  day  or  two  before.  In  what  tfiey  thus 
did  they  may,  perhaps,  have  been  volunteers.  There  is  no  evidence 
that  they  were  ordered  to  make  the  examination ;  but  they  w^re  ap- 
parently acting  from  a  praiseworthy  motive,  whatever  the  legal  char- 
acter of  the  act  may  have  been.  It  is  needless,  however,  to  inquire 
whether  their  presence  was  justified,  for  no  harm  was  done  at  that 
time.  Cochran,  who  may  have  had  the  right  to  ask  for  their  help,  if 
the  discharge  of  his  duty  made  such  help  either  necessary  or  desirable, 
accepted  their  assistance  without  question,  and  among  the  four  work- 
men some  effort  was  made  to  tighten  the  joint;  Nist  applying  the 
wrench.  The  attempt  was  not  successful.  The  steam  escaped  more 
freely,  rather  than  less ;  and  in  a  few  moments  they  all  went  away 
together — Cochran  in  order  to  report  to  Vaughan,  and  Nist  and  Foulds 
for  some  place,  and  with  some  purpose,  that  were  not  disclosed  at  the 
trial.  Not  long  afterwards  the  ^oint  exploded,  filling  the  boiler  room 
with  steam ;  and  when  it  became  possible  to  examine  the  scene  of  the 
accident  the  dead  bodies  of  Nist  and  Foulds  were  found  somewhere  in 
the  room.  How  they  came  to  be  there  docs  not  appear  from  the  testi- 
mony. We  have  the  bare  fact,  unexplained,  that  they  lost  their  lives 
near  enough  to  the  scene  of  the  explosion  to  be  exposed  to  its  de- 
structive effects. 

Under  these  circumstances,  the  Car  Company  insists  upon  two  as- 
signments of  error — one  of  them  to  the  following  sentence  from  the 
cluirge  of  the  court: 
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"On  tbe  part  of  the  plaintiffs,  however,  it  Is  claimed  that  these  men  went 
there ;  that  they  made  this  Joint ;  and  that  when  the  Joint  exploded  they  were 
actually  working  there  under  instructions,  .or  at  the  suggestloh  of  a  man  who 
had  been  sent  there  to  take  care  of  that  Joint'* 

This  sentence,  however,  is  taken  out  of  its  context,  and  when  it  is 
read  witii  what  precedes  and  what  follows  we  regard  it  as  unob- 
jectionable. Indeed,  even  if  it  be  taken  by  itself,  we  see  no  reason  to 
criticise  it.  Cochran  was  examined  at  length,  but  he  was  not  asked 
the  question  whether  he  had  left  any  suggestion  for  Nist  and  Foulds, 
and  under  the  circumstances  it  was  certainly  not  improbable  that  if 
they  returned  to  the  joint  their  return  might  be  accounted  for  as  the 
plaintiffs  claimed. 

The  company  relies  mainly  upon  the  argument  that  the  jury  shou?d 
have  received  binding  directions  in  its  favor,  because  Nist  and  Foulds 
were  chargeable  with  contributory  negligence.  It  is  contended  that 
they  took  an  obvious  and  dangerous  risk,  and  took  it  of  their  own 
volition,  without  otder  or  suggestion  from  their  superiors ;  that  they 
abandoned  a  place  of  safety  and  exposed  themselves  to  a  danger  that 
was  evidently  threatening;  and,  since  this  appeared  without  contra- 
diction, the  request  for  binding  instructions  should  have  been  granted. 
In  our  opinion  the  argument  assumes  too  much.  As  we  have  already 
indicated,  it  is  largely  a  matter  of  conjecture  how  they  came  to  be 
where  their  bodies  were  found.  All  that  we  know  with  certainty  is 
that  the  explosion  took  place,  that  they  were  in  the  boiler  house  at  the 
time,  and  that  they  were  afterwards  found  dead.  How  near  to  the 
joint  they  were  does  not  appear  in  the  record,  neither  was  it  proved 
how  they  were  killed,  whether  by  wounds  inflicted  by  pieces  of  the 
broken  joint,  or  by  the  scalding  effect  of  escaping  steam.  The  prin- 
cipal evidence  on  the  subject  is  the  following  extract  from  the  testi- 
mony of  one  witness : 

"Q.  When  you  got  to  the  boiler  house,  what  did  you  find? 

"A.  Found  nothing  but  a  lot  of  steam  blowing  out,  was  all  you  could  see. 

"Q.  Anybody  coming  out  of  the  boiler  house? 

"A.  Coming  out,  them  that  could  get  out,  and  doors  there  to  let  them  out. 

"Q.  Did  any  of  you  men  who  were  there  try  to  get  into  the  boiler  house? 

"A.  We  did  try  to  get  In,  but  it  wasn't  safe  to  go  in. 

"Q.  Did  you  go  in  at  all? 

"A.  We  went  In  after  the  steam  had  got  down  so  that  we  could  get  in. 

••Q.  bid  you  see  Mr.  Nist  and  Mr.  Foulds  immediately  after  this  explosion? 

'*A.  Seen  them  after  the  steam,  had  let  down  so  we  could  get  inside  to  see 
anything  at  all ;  seen  them  lying  side  by  side. 

"Q.  Did  you  see  them  in  the  boiler  house,  or  after  they  were  carried  out? 

"A.  When  they  were  inside  there. 

"(Defendant  admits  that  these  two  men  were  killed  as  the  result  of  this  ex- 
plosion.)" 

In  addition  to  this,  one  other  witness  testified  as  follows : 

"Q.  Where  was  that  joint  to  which  you  re/er? 

"A.  Why,  it  was  right  on  the  steam  line.  The  Joint  was  right  on  tbe  steam 
line. 

"Q.  Where  was  it  with  reference  to  where  Mr.  Nist  and  Mr.  Foulda  were 
injured  or  killed? 

"A.  Where  was  it? 

"Q.  Yes? 

"A.  It  was  on  the  steam  line,  the  Joint  wa8» 


Digitized  by 


•Google 


922  170  FEDERAL  REPORTBB* 

"Q.  Are  you  speaking  about  the  joint  at  which  Mr.  Nist  was  killed? 

"A.  Yes,  sir. 

"Q.  You  are?* 

"A.  I  am  speaking  of  that  Joint'* 

But  it  does  not  appear  from  this  incidental  allusion  whether  the 
witness  was  testifying  from  his  own  knowledge  or  from  what  he  had 
heard,  and  his  answers  therefore  throw  little  if  any  light  upon  a  point 
that  cannot  be  considered  unimportant.  It  may  be  that  the  situation  of 
the  bodies  was  so  well  known  to  counsel,  the  jury,  and  the  court  that 
the  need  of  proving  it  definitely  was  overlooked  by  both  sides.  If  this 
is  the  fact,  it  is  a  matter  for  regret;  for  we  are  necessarily  confined 
to  the  record  as  we  have  it,  and  we  might  often  go  astray  if  we  ven- 
t«red  to  assume  what  is  neither  proved  nor  clearly  to  be  inferred. 
Moreover,  there  was  conflicting  testimony  on  the  point  whether  the 
leaking  steam  meant  that  the  jomt  as  a  whole  was  in  great  danger,  or 
whether  it  did  not  mean  merely  that  the  gasket  (which  is  one  part  of 
the  joint)  might  blow  out.  The  latter  occurrence^  in  the  opinion  of 
some  of  the  witnesses,  was  not  a  very  important  matter,  and  was  not 
likely  to  result  in  serious  harm.  Taking  tiie  whole  situation  as  it  was 
presented  to  the  court  below,  we  do  not  see  how  the  defendant's  prayer 
for  binding  instructions  could  have  been  properly  granted.  '  It  was 
for  the  jury  to  say  how  the  fatal  injuries  were  inflicted,  how  threaten- 
ing the  danger  was,  and  whether  the  decedents  were  negligent  in  vol- 
untarily exposing  themselves  to  a  peril  that  was  obvious  and  might 
result  m  much  injury.  A  trial  judge  cannot  infer  contributory  negli- 
gence from  disputed  facts.  He  can  only  pronounce  upon  it  as  a  matter 
of  law,  when  the  facts  are  plain  and  practically  uncontroverted,  and 
the  inferences  cannot  fairly  be  escaped. 

In  each  case  the  judgment  is  affirmed. 


BEIZENRTEIN  v.  KOOPMAN  et  aL 

GOLDSMITH  V.  SAME. 

(Circuit  Court,  S.  D.  New  York.    April  14,  1900.) 

Patents  (J  218*)— Royalties— Rights. 

On  an  accounting  between  partne»8  Iq  the  ownership  of  a  patent  under 
a  license  contract  with  one  of  the  partners  by  which  he  was  authorized 
to  grant  sublicenses,  accounting  to  the  partnership  for  a  stated  royalty 
on  each  of  the  patented  articles  sold  by  the  sublicensee,  where  a  subli- 
censee paid  an  agreed  sum  for  the  license  privilege  which  entitled  him  to 
sell  a  stated  number  of  the  articles  without  further  payment,  the  partner- 
ship is  entitled  to  the  royalty  on  such  number,  without  regard  to  the  num- 
ber actually  sold. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec  Dig.  S  218b*] 

In  Equity.  Suits  by  Emile  Reizenstein  and  Edwin  M.  Goldsmith, 
respectively,  against  Elias  B.  Koopman  and  anotlier.  On  exceptions 
to  master's  report.    Exceptions  overruled. 

See,  also,  152  Fed.-173,  81  C.  C.  A.  465. 

•For  otber  caaet  see  Bame  topic  H  i  nttmbsb  In  Dec.  &  Am.  Digs.  1907  to  dats.  &  Rep*r  Indaxit 
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Harrison  B.  Weil  (Eug:ene  Treadwell  and  Isaac  Hassler,  of  coun- 
sel), for  complainants. 

Parker  &  Aaron  (Herman  Aaron,  of  counsel),  for  defendant  Koop- 
man. 

HAZEL,  District  Judge.  This  action  arose  from  a  breach  of  fidu- 
ciary relations  existing  between  the  complainants  Goldsmith  and  Reiz- 
enstein,  the  defendant  Koopman,  and  others,  as  copartners.  It  was 
proven,  at  the  hearing  that  the  defendants  Koopman  and  Upton  perpe- 
trated a  fraud  upon  the  complainants,  and  accordingly  the  Circuit 
Court  made  its  decree  canceling  an  assignment  executed  by  them  by 
which  in  terms  they  assigned  to  the  defendant  Koopman,  for  himself 
and  his  associates  acting  with  him,  their  interests  in  the  patented  in- 
vention *  which  is  the  subject  of  this  controversy,  together  with  the 
gains  and  profits  arising  from  a  license  agreement  which  had  been 
made  by  the  joint  owners  of  the  patent  with  John  H.  Brigham,  who 
was  one  of  the  copartners.  It  appeared  that  the  defendant  Koopman, 
without  the  knowledge  of  complainants,  was  jointly  interested  in 
said  license  agreement,  with  the  fraudulent  intent  to  secure  secretly 
a  certain  contract  with  Wright  &  Butler,  Limited,  of  London,  Eng- 
land, to  the  exclusion  of  the  complainants,  whereby  $20,000  was  paid 
for  sublicense  rights.  140  Fed.  616,  affirmed  152  Fed.  173,  81  C.  C. 
A,  465.  The  master  was  directed  by  the  court  to  make  and  state  an 
account  of  the  number  of  coin  holders  sold  in  foreign  countries,  ex- 
cept Canada,  by  or  through  said  Brigham,  the  defendant  Koopman, 
and  others  associated  with  him,  or  by  concerns  abroad,  under  license, 
"and  for  the  sale  of  which  banks  royalty  was  paid."  The  master 
found,  upon  the  evidence  before  him,  that  there  had  been  sold  by  the 
licensee  to  J.  G.  Rollins  &  Co.,  Limited,  729,292,  and  to  Wright  & 
Butler,  Limited,  1,087,888,  pocket  banks  or  coin  holders;  that  such 
sales  were  made  under  the  license  agreement  to  Brigham,  which  in 
substance  provided  that  there  should  be  paid  to  the  owners  of  the  pat- 
ent a  royalty  of  one  cent  on  each  bank  sold.  The  complainants  under 
the  license  agreement  were  each  entitled  to  receive  one-quarter  cent 
on  each  bank  sold. 

The  exceptions  filed  herein  relate  to  the  inclusion  by  the  master  of 
57,600  patented  pocket  banks  or  coin  holders  claimed  by  the  complain- 
ant to  have  been  sold  to  J.  G.  Rollins  &  Company,  Limited,  and  also 
to  an  excess  of  464,808  sold  to  Wright  &  Butler,  Limited.  The  de- 
fendant claims  that  pocket  banks  were  not  in  fact  sold  to  Rollins  & 
Co.,  but  they  were  merely  consigned  to  it  with  the  understanding  that 
they  would  be  sold  on  commission  for  Brigham,  the  licensee.  It  ap- 
pears that  the  banks  were  insured  by  Rollins  &  Co.,  and  subsequently, 
while  in  its  possession,  they  were  destroyed  by  fire.  The  insurance 
policy  which  was  issued  to  Rollins  &  Co.  was  subsequently  delivered 
by  it  to  Brigham,  the  insurance  money  was  collected  by  it,  and  the 
amount  paid  to  Brigham,  who  secretly  acted  for  himself  and  associ- 
ates, to  the  fraudulent  exclusion  of  the  complainants.  The  contention 
now  is  that  the  defendant  Koopman  should  not  be  required  to  account 
for  royalties  on  the  burnt  banks,  for  the  reason  that  they  had  not  been 
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sold  to  Rollins  &  Co.  On  the  proofs,  however,  I  think  the  banks  must 
be  considered  as  having  been  sold  by  Brigham,  acting  for  himself,  the 
defendant  Koopman,  and  their  associates.  The  entries  in  the  books 
of  the  New  York  Introduction  Company,  under  which  name  the  busi- 
ness of  selling  the  banks  was  in  part  conducted,  and  of  Rollins  &  Co., 
indicate  an  absolute  sale  to  the  latter  company,  which  accounted  to 
the  defendants  for  the  banks  at  the  rate  of  6^^  cents  per  coin  holder, 
that  being  the  selling  price  and  the  amount  recovered  from  the  in- 
surance company.  Such  being  the  facts,  it  is  a  fair  presumption  that 
the  parties  to  the  transaction  regarded  that  these  particular  banks  had 
actually  been  sold.  There  are  journal  entries  showing  the  return  by 
Rollins  &  Co.  of  certain  other  banks  to  the  New  York  Introduction 
Company ;  but,  as  the  burnt  banks  were  accounted  for  upon  the  basis 
of  a  sale  and  transfer,  the  master  properly  held  the  defendant  ac- 
countable for  such  sale,  and  the  complainants  are  entitled  to  receive 
their  share  of  the  proceeds  in  accordance  with  the  license  agreement. 

In  relation  to  the  Wright  &  Butler  transaction  it  appears  that  the 
arrangement  was  that  the  sublicensee  was  to  pay  and  did  pay  $20,000 
for  the  license  rights  and  privileges  enjoyed  by  Brigham.  In  addition 
thereto  it  is  conceded  that  Wright  &  Butler  also  paid  a  royalty  of  $4,- 
813.63  on  287,000  banks  sold  and  delivered  by  the  New  York  IntrcH 
duction  Company.  Defendant  contends  that  it  is  shown  by  the  book 
entries  in  evidence  that  only  623,000  banks  were  invoiced  or  actually 
sold  to  Wright  &  Butler,  and  that  the  amount  of  $20,000  paid  under 
the  sublicense  contract  was  not  a  royalty  on  sales,  and  hence  the  mas- 
ter erred  in  requiring  the  defendant  to  account  therefor.  ^This  posi- 
tion, however,  is  not  maintainable.  Under  the  license  agreement  Brig- 
ham obtained  the  right  to  grant  sublicenses  in  consideration  that  he 
would  pay  to  the  owners  of  the  patent  a  royalty  of  one  cent  on  each 
bank  sold.  The  fair  intendment  of  the  parties  was  that  the  royalty 
should  become  payable  either  on  actual  sales  or  upon  such  as  were  li- 
censed to  be  manufactured  or  sold.  That  such  was  the  intention  evi- 
dently was  recognized  in  the  Koopman  agreement  (Exhibit  H)  with 
the  sublicensees,  for  there  it  is  stated  that  the  $20,000  were  to  be  paid 
to  the  licensee  for  his  surrender  of  the  right  to  sell  banks  in  the  United 
Kingdom,  and  that  the  amount  of  $20,000  was  computed  at  the  rate 
of  2y2  cents  upon  the  sale  of  800,000  banks,  which  the  sublicensee 
guaranteed  to  sell.  In  view  of  the  conceded  facts,  the  point  that  the 
complainant  must  show  affirmatively  that  800,000  banks  were  actually 
sold  by  Wright  &  Butler  is  without  force.  It  is  enough  that  Koop- 
man and  his  associates  received  the  sum  of  $20,000  upon  the  guaranty 
to  sell  the  banks.  Such  amount  received  was  a  royalty  within  the 
meaning  of  the  license  agreement,  for  which  the  defendant  must  ac- 
count at  the  rate  of  one-fourth  of  the  royalties  to  each  complainant, 
together  with  interest. 

No  sufficient  reason  is  assigned  by  the  defendant  for  sustaining  the 
exceptions  to  the  report  of  the  master,  and  they  are  therefore  over- 
ruled, with  costs. 
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INTERNATIONAL  CURTIS  MARINE  TURBINE  CO.  et  al.  V.  WILLIAM 
CRAMP  &  SONS  SHIP  A  ENGINE  BLDG.  00. 

(Circuit  Court,  E.  D.  Pennsylvania.    February  15,  1910.) 

No.  263. 

Witnesses  (8  16*) — Pboduction  of  Dooumbnts— Public  Poliot— Navy  Vai 

PARTMENT  PlANB. 

Where*  in  a  suit  to  restrain  contractors  for  torpedo  boat  destroyers  con- 
taining certain  turbine  engines  alleged  to  infringe  complainant's  patents, 
complainant's  witnesses,  who  had  examined  the  plans  and  spedflcatlons 
on  file  in  the  Navy  Department,  testified  that  the  turbines  called  for  con- 
stituted an  infringement  of  complainant's  patents,  and  in  answer  to  a 
subpoena  duces  tecum  to  compel  defendant  to  produce  copies  of  the  plans 
and  specifications,  defendant  contended  that  such  disclosure  was  objected 
to  by  the  Navy  Department  as  detrimental  to  the  interests  of  the  United 
States,  in  that  it  would  divulge  military  secrets,  while  comphiinant  in- 
sisted that  the  Navy  Department  objected  merely  because  it  was  detri- 
mental to  the  interest  of  the  United  States  for  the  department  to  disturb 
the  cordial  relations  existing  between  it  and  the  contractors,  and  that  the 
furnishing  of  the  copies  by  defendant  voluntarily  or  by  process  of  the 
court  was  not  objected  to,  the  matter  will  be  continued  until  a  statement 
of  the  Navy  Department  can  be  filed  showing  the  grounds  of  its  objection. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Dec.  Dig.  |  16.*] 

In  Equity.  Suit  by  the  International  Curtis  Marine  Turbine  Com- 
pany and  others  against  William  Cramp  &  Sons  Ship  &  Engine  Build- 
ing Company.  On  motion  to  produce  documents.  Continued  for  de- 
partmental information. 

C.  B.  Fraley,  Richard  N.  Dyer,  and  Frederick  P.  Fish,  for  complain- 
ants. 

C.  V.  Edwards,  Abraham  M.  Beitler,  and  Samuel  Dickson,  for  re- 
spondent 

HOLLAND,  District  Judge.  Some  time  in  the  summer  of  1908  the 
United  States  government  invited  proposals  for  the  building  of  torpedo 
boat  destroyers  provided  with  steam  turbines  for  propulsion.  The  de- 
fendant bid  and  was  awarded  the  contract  to  construct  two  of  these 
vessels,  and  on  October  1,  1908,  signed  articles  of  agreement  with  the 
government  for  the  building  of  the  same.  Plans  and  specifications 
upon  which  the  defendant  submitted  its  bid  and  upon  which  it  was 
awarded  the  contract  were  filed  in  the  Navy  Department  at  Washing- 
ton^ These  were  examined  by  permission  of  the  officials  in  the  Navy 
Department  by  the  complainant's  engineers  and  counsel ;  but  they  were 
not  permitted  to  make  copies  of  them.  The  conclusion  at  which  the 
complainant's  representatives  arrived,  after  the  examination  of  the 
plans  and  specifications  on  file,  was  that  the  defendant  company,  in 
constructing  the  steam  turbines  for  the  propulsion  of  these  torpedo 
boat  destroyers,  was  infringing  the  complainant's  patents  relating  to 
elastic-fluid  turbines,  commonly  known  as  "steam  turbines,"  and  there- 
upon this  bill  was  filed,  alleging,  in  substance,  that  the  defendant  of- 
fered in  writing,  accompanied  by  certain  plans  and  specifications,  to 
build  for  the  government  elastic-fluid  turbines  embodying  inventions 

•For  oilier  cacei  boo  tame  topic  A  8  xvubmr  In  Dec.  ft  Am.  Digs.  1907  to  d&to,  A  Rep'r  Indosoa 
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contained  in  the  complainant's  patents,  and  that  their  proposal  had 
been  accepted  by  the  government,  and  that  they  were  about  to  proceed 
to  build  these  turbines  and  infringe  the  complainant!s  patents. 

Macdonald  and  Smith,  who  examined  the  plans  and  specifications  on 
file  at  the  Navy  Department,  have  testified  that  the  turbines  built  by 
the  defendant  company,  as  disclosed  by  their  plans  and  specifications, 
are  an  infringement  of  the  complainant's  patents.  A  subpoena  duces 
tecum  was  issued  and  served  upon  the  president  of  the  defendant  com- 
pany to  produce  copies  of  the  plans  and  specifications  upon  which  the 
turbines  built  by  it  for  the  government  were  constructed.  In  answer 
to  this  subpoena,  the  plans  and  specifications  were  produced  sealed  in 
an  envelope,  and  the  witness  refused  to  open  them  upon  the  ground 
(1)  that  it  would  be  compelKng  defendant  to  divulge  trade  secrets.  It 
appears,  as  we  have  stated,  that  MacDonald  and  Smith,  who  examined 
the  plans  and  specifications  at  the  Navy  Department,  have  testified  that 
the  turbines  constructed  from  these  plans  and  specifications  infringe 
complainant's  patents.  It  further  appears  that  the  defendant  has  con- 
tracted to  build  what  are  known  as  the  "Zoelly  turbines,"  which  are 
known  to  complainant's  engineers  and  to  the  general  public  through 
various  publications. 

As  the  complainant  has  offered  considerable  evidence  tending  to 
show  that  the  defendant's  turbines,  as  manufactured  by  it,  infringe  the 
complainant's  patents,  they  would  be  entitled  to  an  inspection  of  these 
plans  and  specifications,  and  to  have  them  produced  for  the  purpose  of 
offering  them  in  evidence,  to  enable  the  court  to  fully  understand  just 
what  the  defendant  is  making.  But  we  do  not  definitely  dispose  of  this 
branch  of  the  matter  before  us  at  this  time,  as  there  is  a  more  serious 
question  raised  by  the  defendant,  to  wit,  that  it  "would  be  detrimental 
to  the  interest  of  the  United  States"  to  compel  the  defendant  to  submit 
these  plans  and  specifications  in  evidence. 

The  defendant  insists  that  the  government  has  objected  for  therea- 
son  that,  if  these  plans  and  specifications  are  in  evidence  and  spread 
upon  the  records  in  this  court,  it  will  divulge  military  secrets  to  the 
detriment  of  the  government;  while,  upon  the  other  hand,  the  com- 
plainant contends  that  the  Navy  Department  simply  holds  .that  it 
"would  be  detrimental  to  the  interest  of  the  United  States  *  *  * 
for  the  department"  to  furnish  the  copies,  as  it  does  not  wish  to  dis- 
turb the  cordial  relations  existing  between  it  and  contractors  by  appear- 
ing to  be  willing  to  furnish  copies  of  contractors'  plans  and  specifica- 
tions to  their  competitors,  and  that  the  furnishing  of  copies  by  defend- 
ant voluntarily,  or  by  process  of  court,  is  not  objected  to  by  the  depart- 
ment. 

If  the  complainant's  claim  as  to  the  position  of  the  Navy  Department 
be  correct,  we  see  no  reason  now  why  it  should  not  have  these  plans 
and  specifications  to  offer  in  evidence ;  but  the  court  is  not  convinced 
that  this  is  the  reason  for  the  government's  objection,  and,  in  order  that 
there  shall  be  no  mistake  in  regard  to  the  exact  facts  on  this  point,  it 
seems  to  me  the  Navy  Department  should  be  informed  of  the  rule  on 
defendant  to  produce  these  documents,  and  should  be  requested  by 
defendant  to  state  the  grounds  of  its  objection,  so  that  the  court  may 
know  whether  these  plans  and  specifications  may  be  put  in  evidence 
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without,  in  the  judgment  of  the  department,  causing  the  discovery  of 
military  or  other  secrets  detrimental  to  the  public  interest. 

The  motion  will  be  continued  until  March  1,  1910,  to  enable  the  de- 
fendant to  file  a  statement  of  the  Navy  Department  stating  its  grounds 
of  objection,  after  which  date  either  party  may  again  be  heard  on  the 
rule. 


GORHAM  MFG.  00.  v.  WEINTRAUB  et  aLt 
(Circuit  CJourt,  S.  D.  New  York.    January  31,  1910.) 

1.  Courts  (|  322*)  —  Fbdkbal  Coubtb  —  Jurisdiction— Divebsitt  of  Citizen- 

ship—Aixeoations  IN  Pleading. 

That  the  t)ill  merely  recites  facts  showing  diversity  of  citizenship  of  the 
parties,  instead  of  making  distinct  traversable  averments  thereof,  is  not 
ground  for  denying  relief,  where  the  affidavits  of  the  defendant  do  not  in 
any  way  dispute  the  diversity  of  citizenship. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  876-881,  887;  Dea 
Dig.  S  322.« 

Diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see  note  to  Shipp 
v.  WiUiams,  10  C.  C.  A.  249 ;  Mason  v.  Dullagham,  27  a  C.  A.  298.] 

2.  Trade-Marks  and  Trade- Nasies  (i  22*)— Marbus  Subject  of  Ownership- 

Priority  OP  Use. 

.  A  manfacturer  of  silverware  is  not  debarred  from  establishing  as  its 
trade-mark  in  this  country  a  combination  of  devices  of  an  anchor,  lion,  and 
the  letter  G,  by  the  fact  that  each  of  these  is  a  hallmark  used  on  ETngllsh 
silver,  and  that,  used  in  combination,  they  would  indicate  to  a  buyer  of 
English  silver  that  the  piece  was  sterling  ware  made  in  the  dty  of  Birm- 
ingham in  1831. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §25;  Dec.  Dig.  8  22.*]  ' 

8.  Contempt  (|  9*)— Acts  Constttdtino— Publications  Relatinq  to  Pending 
Proceeding. 

A  notice  by  complainant,  a  manufacturer  of  silverware,  to  the  trade,  that 
complainant  is  asserting  the  validity  of  its  trade-mark,  and  Is  endeavoring 
to  sustain  it  in  court,  and  that  the  defendants  were  stayed  from  infringing 
it  by  an  order  of  the  court  Issued  simultaneously  with  the  order  to  show 
cause,  is  proper,  and  does  not  constitute  contempt  of  court 

[Ed.  Note. — For  other  cases,  see  Contempt,  Cent  Dig.  iS  15>18 :  Dec.  Dig. 
I  9.*] 

Action  by  the  Gorham  Manufacturing  Company  against  Frederick 
Weintraub  and  another.  Heard  on  motion  for  preliminaiy  injunction. 
Granted. 

Hugo  Mock,  for  complainant 
Benno  Loewy,  for  defendants, 

LACOMBE,  Circuit  Judge.  This  ts  a  suit  to  restrain  alleged  in- 
fringement of  trade-mark.  The  bill  recites  that  complainant  is  a  citi- 
zen of  Rhode  Island,  and  defendants  citizens  of  New  York.  It  is  con- 
tended that  diversity  of  citizenship  is  not  sufficiently  alleged,  because 
distinct  traversable  averments  thereof  are  not  presented.  If  the  affi- 
davits in  any  way  disputed  such  diversity,  the  objection  might  be  im- 
|)ortant ;  but  since  the  assertion  is  not  disputed,  and  an  averment  alleg- 

*For  oth«r  casei  see  same  topic  t  (  nxtmbbr  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
tFor  opinion  on  motion  to  amend  complaint,  ■••  176  Fed.  1024 
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ing  diversity  would  be  granted  as  of  course,  where  there  is  no  dispute 
as  to  respective  citizenship,  the  objection  is  not  persuasive  to  den3ang 
relief,  if  on  the  facts  complainarit  is  entitled  to  it,  to  sustain  a  common- 
law  trade-mark. 

Irrespective  of  what  complainant's  predecessors  may  have  done,  it  is 
not  disputed  that  since  1863  complainant  itself  has  used  upon  its  ster- 
ling silverware  a  mark  consisting  of  an  anchor,  lion,  and  the  letter  G. 
And  the  record  indicates  that  the  trade  in  such  goods  has  for  many 
years  recognized  these  conjoined  marks,  when  impressed  on  silverware 
manufactured  in  this  country,  as  indicating  orig^  in  complainant's 
workshops.  Nor  does  it  appear  that  during  that  period,  since  1863, 
any  other  manufacturer  has  made  or  sold  silver  or  plated  ware  manu- 
factured in  this  country  with  the  same  combination  mark. 

The  defendants  contend  that,  since  each  of  the  three  devices — an- 
chor, lion,  and  G — had  a  certain  significance  when  affixed  to  English- 
made  silverware,  complainant  could  not  in  this  country  establish  as  its 
trade-mark  the  combination  of  the  three.  The  defense  is  presented 
with  such  wealth  of  learning  in  the  silversmith's  art,  fortified  with 
elaborate  quotations  from  English  statutes  regulating  hallmarks  on 
gold  and  silver  ware  for  centuries,  and  with  recognized  text-books  deal- 
ing with  the  subject  and  giving  the  interpretation  of  every  English 
mark  that  has  survived  on  every  piece  of  English  silver  which  th'e  au- 
thors have  been  able  to  find,  that  the  study  of  the  record  has  been  singu- 
larly attractive. 

Nevertheless,  in  the  ultimate  analysis,  the  single  question  is  whether 
a  maker  of  silverware  in  Jhis  country  is  precluded  from  selecting  as  his 
trade-mark  an  impression  whidh  is  made  up  of  three  of  these  marks, 
although,  when  conjoined,  they  would  indicate  to  a  buyer  of  English 
silver  that  the  particular  piece  was  sterling  ware  made  in  the  city  of 
Birmingham  in  1831.  It  is  thought  that  he  is  not  thus  precluded,  and 
that,  when  he  has  used  the  particular  combination  on  his  ware  made  in 
this  country  for  upwards  of  40  years,  and  the  same  has  been  accepted 
by  the  trade  as  his  identifying  mark,  without  imitation  by  any  one,  he 
is  entitled  to  an  injunction,  at  least  until  final  hearing.  The  security 
given  by  complainant  ($2,600)  is  abundant  to  protect  defendant  against 
any  possible  loss,  especially  as  defendants  assert  that  they  use  other 
combinations  of  old  hallmarks,  and  have  almost  an  infinitude  of  such 
combinations  which  they  can  freely  use,  without  infringing  on  the 
trade-mark  of  any  American  manufacturer. 

From  the  standpoint  of  the  collector  of  old  silver,  it  might  well  be 
desirable  that  no  reproduction  of  any  old  hallmark,  English  or  Con- 
tinental, should  ever  be  affixed  to  silver  or  plated  ware  made  here; 
but  there  is  no  authority  for  any  such  ruling. 

.  Since  the  argument  defendant  has  submitted  a  circular  notice  sent 
by  complainant  to  the  trade,  contending  that,  since  it  was  issued  after 
argument,  it  was  improper,  and  should  be  considered  a  contempt  of 
court.  It  merely  states  that  complainant  is  asserting  the  validity  of  its 
trade-mark,  and  is  endeavoring  to  sustain  it  in  court,  and  that  these 
defendants  were  stayed  from  infringing  it  by  an  order  of  this  court 
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issued  simultaneously  with  the  order  to  show  cause.  There  seems  to  be 
no  impropriety  in  giving  such  notice  to  the  trade. 

If  the  security  bond  is  so  phrased  that  it  might  be  contended  that 
the  decision  of  this  motion  terminates  its  obligatioii,  it  should  be  re- 
newed to  extend  till  decision  on  final  hearing. 

Injunction  granted. 


CLARK  BROS.  CO.  V.  TENNESSEE  LUMBER  MFG.  CO. 

(Circuit  Court,  E.  D.  Pennsylyania.    March  9,  191O0 

No.  714. 

COIVTBACTB  (8  285*)— AOSESMBNT  FOB  ABBITBATION— AWABD  BT  TWO  AbBITBA- 
I0B8. 

Where  a  contract  provided  that  in  case  of  dispute  the  nwitter  erhonld  be 
left  to  the  decision  of  ax^itrators,  one  to  be  selected  by  each  party,  and 
that  the  two  should  have  power  to  select  a  third,  and  that  the  decision 
fihonld  be  binding,  an  award  was  not  required  to  be  unanimous,  but  was 
binding  if  joined  in  by  two  of  the  arbitrators. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  {  285.*] 

At  Law.  Action  by  Clark  Brothers  Company  against  the  Tennessee 
Lumber  Manufacturing  Company.  Rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.    Rule  absolute. 

John  E.  Sibble  and  D.  I.  Ball,  for  plaintiflf. 

Wesley  K.  Woodbury  and  John  G.  Johnson,  for  defendant 

J.  B.  McPHERSON,  District  Judge.  There  are  three  counts  in  the 
plaintiff's  statement,  but  this  rule  asks  for  judgment  upon  the  first 
coimt  only,  which  is  based  solely  upon  an  award  made  by  two  out  of 
the  three  arbitrators  who  heard  the  controversy.  They  were  appointed 
in  accordance  with  clause  7  of  the  contract  between  the  parties,  and  a 
copy  of  the  agreement  (which  provides  for  the  building  of  a  sawmill) 
is  attached  to  the  statement.  It  is  true  that  the  drawings  and  detailed 
specifications  are  omitted,  but  the  attached  copy  sufficiently  complies 
with  the  requirements  of  the  Pennsylvania  act  of  1887,  which  directs 
that  a  statement  of  claim  shall  be  accompanied  by  copies  of  all  notes, 
contracts,  book  entries,  etc.,  upon  which  the  plaintiff's  action  is 
founded.  To  support  the  claim  contained  in  the  first  count,  it  would 
have  been  wholly  superfluous  to  set  out  the  specifications  of  this  build- 
ing agreement.  Neither  they  nor  the  drawings  could  throw  any  light 
whatever  on  this  phase  of  the  controversy ;  and  I  do  not  believe  that 
the  act  of  1887  was  intended  to  compel  the  performance  of  what  would 
approach  the  absurd. 

The  clause  providing  for  arbitration  is  as  follows : 

"Should  any  dispute  arise  respecting  the  true  construction  or  meaning  of 
the  proposition,  specifications,  or  drawings,  or  respecting  the  true  value  of  any 
extra  work,  or  of  work,  machinery,  appliances,  or  equipment  omitted,  or  as  to 
whether  said  mill  is  fully  completed  and  in  first-class  running  order,  then 
said  matters  shall  be  left  to  the  decision  of  arbitrators,  one  to  be  selected  by 

*For  other  cases  see  same  topic  A  9  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
176  F.— 69 


Digitized  by  V:iOOQIC 


930  176  FEDERAL  REPORTEB. 

the  party  of  the  first  part,  another xby  the  party  of  the  second  part,  and  they 
two  shall  have  the  power  to  name  a  third  arbitrator,  and  the  decision  of  said 
arbitrators  shall  be  binding  on  the  parties  hereto.'* 

What  happened  was  this :  The  parties  were  in  serious  dispute  over 
several  matters  arising  out  of  the  contract,  and  on  February  11,  1907, 
each  party  chose  an  arbitrator.  On  February  12th  these  two,  acting 
under  the  power  contained  in  the  foregoing  clause,  selected  a  third 
arbitrator  "to  sit  and  act  with  us  upon  the  hearing  of  this  arbitration." 
These  three  persons  accordingly  heard  all  the  evidence  submitted  by 
the  parties  and  an  elaborate  argument  thereon,  and  upon  June  28, 
1909,  one  of  the  arbitrators  originally  chosen  united  with  the  third 
arbitrator  in  making  an  award  in  favor  of  the  plaintiff.  The  defend- 
ant attacks  the  finding  upon  the  ground  that  it  was  not  agreed  to  by 
the  three  arbitrators,  asserting  that  the  seventh  clause  requires  that  aD 
who  hear  must  agree  before  a  binding  award  can  be  made.  As  it  seems 
to  me,  this  proposition  need  not  be  discussed.  It  appears  to  be  decided 
against  the  defendant  by  the  following  authorities:  Hobson  v.  Mc- 
Arthur,  16  Pet.  182,  10  L.  Ed.  930;  Quay  v.  Westcott,  60  Pa.  163; 
and  Weaver  v.  Powel,  148  Pa.  372,  23  Atl.  1070.  I  refer  to  the  opin- 
ions in  these  cases  for  the  reasoning  that  fully  justifies  the  plaintiff's 
contention  that  the  foregoing  clause  by  clear  implication  authorizes 
any  two  of  the  arbitrators  to  make  a  binding  and  final  award.  To 
construe  the  clause  to  mean  that  all  must  agree  if  a  third  be  appointed 
is  to  adopt  what  seems  to  be  a  most  improbable  construction ;  for  it 
requires  us  to  suppose  that,  instead  of  providing  a  way  to  escape  a 
deadlock,  the  parties  deliberately  made  a  deadlock  much  more  prob- 
able, if  not  practically  inevitable. 

The  rule  is  made  absolute,  and  it  is  directed  that  judgment  be  entered 
in  favor  of  the  plaintiff  upon  the  first  count  of  the  statement  for  $14,- 
184.52,  with  interest  from  June  28, 1909. 


SUN  KWONG  ON  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    November  13, 1909.) 

No.  5,574. 

Customs  Duties  (§  45*) — Classification— Edible  Fungus— Sikilitude. 

An  edible  fungus,  that  grows  on  the  bark  of  trees  and  has  been  merely 
dried  and  packed  loose,  bears  a  greater  similitude  to  vegetables  In  their 
natural  state,  enumerated  in  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
G,  par.  257,  30  Stat.  171  (U.  S.  Comp.  St  1901,  p.  1650),  than  to  mush- 
rooms prepared,  enumerated  in  paragraph  241,  30  Stat.  170  (U.  S.  Comp. 
St.  1901,  p.  1649),  and  is  therefore  dutiable  under  the  former  paragraph. 
[Ed.  Note. — ^For  other  cases,  see  Customs  Duties,  Cent.  Dig.  1 149 ;  Dec. 
Dig.  §  45.*] 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

The  opinion  filed  by  the  Board  of  General  Appraisers  reads  as  fol- 
lows: 

•For  other  casea  see  same  topic  &  S  kumber  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Ibdezei 
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WAITE,  General  Appraiser.  The  merchandise  Is  an  edible  fungus,  which, 
according  to  the  testimony,  grows  on  the  bark  of  trees  In  C^iina.  It  has  been 
dried  in  the  sun  and  packed  loose  In  wooden  cases  for  importation.  It  was 
assessed  as  a  vegetable  in  its  natural  state  under  paragraph  257,  tariff  act  of 
1897,  and  is  claimed  to  be  dutiable  at  2%  cents  per  pound,  by  similitude  to 
mushrooms,  under  paragraph  241,  with  an  additional  claim  for  free  entry  un- 
der paragraph  617.  The  latter  contention  we  do  not  consider  necessary  to 
discuss.  See  G.  A.  6,1S4  (T.  D.  26,812).  The  claim  under  paragraph  241  is 
evidently  the  one  upon  which  the  importers  rely. 

»  According  to  the  testimony,  this  fungus  is  used  by  the  Chinese  as  mushrooms 
are  used,  being  usually  cooked  with  meat.  In  this  respect,  however,  its  use 
seems  to  be  the  same  as  that  of  many  of  their  curious  vegetable  substances, 
which  witnesses  generally  state  are  preparedwith  meat  In  claiming  that  this 
comoKKlity  should  be  dutiable  under  paragraph  241  by  similitude  to  mush- 
rooms, the  importers  probably  rely  on  the  case  of  Von  Bremen  v.  United  States, 
168  Fed.  8$9,  94  C.  C.  A.  301,  T.  D.  29,501,  where  it  was  held  that  truffles  in  tins 
were  classifiable  under  paragraph  241  by  similitude  to-^*mushrooms,  prepared 
or  preserved,  in  tins."  However,  the  fungus  here  in  question  has  not  been  so 
packed,  but  has  been  merely  dried  and  packed  loose  in  wooden  cases;  and.  If 
to  be  considered  similar  to  mushrooms  at  all,  it  more  resembles  the  dried 
variety,  which  were  similarly  packed  in  barrels,  and  were  held  in  the  Zanmatl 
Case,  153  Fed.  880,  82  C.  C.  A.  626,  T.  D.  28,054,  to  be  dutiable  as  vegetaWes  In 
their  natural  state.  The  fungus  before  us  has  been  so  classified  by  the  col- 
lector, and  we  are  of  the  opinion  his  decision  is  correct  Note  G.  A.  6,184, 
supra. 

The  protest  Is  overruled.   • 

Kammerlohr  &  Duffy  (Joseph  G.  Kammerlohr,  of  counsel),  for  im- 
porters. 

D.  Frank  Lloyd,  Dep.  Asst  Atty.  Gen.  (Thomas  M.  Lane,  Asst. 
Counsel,  of  counsel),  for  the  United  States. 

PLATT,  District  Judge.  The  merchandise  in  dispute  is  an  edible 
fungus,  which,,  according  to  the  testimony,  grows  on  the  bark  of  trees 
in  China.  It  was  assessed  for  duty  at  25  per  cent,  ad  valorem  under 
paragraph  257,  tariff  act  of  1897,  as  a  vegetable  in  its  natural  state. 
The  appellants  claim  it  is  properly  dutiable  at  only  2i/^  cents  per 
pound,  by  similitude  to  mushrooms,  under  paragraph  241,  or,  alter- 
natively, as  free  under  paragraph  617. 

I  was  bothered  for  a  moment  as  to  whether  this  merchandise  can 
be  properly  classified  as  a  vegetable ;  but,  upon  reflection  and  an  ex- 
amination of  the  decisions,  I  am  satisfied  that  it  ought  to  be  so  treated 
for  tariff  purposes.  On  the  similitude  question,  the  reasoning  of  the 
Board  is  persuasive. 

Decision  affirmed. 
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B.  B.  ESTES  &  SONS  v.  UNITED  STATES. 

(arcult  Court,  S.  D.  New  York.    November  12,  1909.) 

No.  5,394. 

Customs  Duties  (8  27*)— Classification— Manicure  Sticks— "MANUFACTUBKa 
OF  Wood." 

Manicure  sticks,  being  completed  articles  of  wood,  several  inches  long, 
pointed  at  one  end  and  beveled  off  at  the  other  to  form  a  cutting  edge,  are 
"manufactures  of  wood,"  and  dutiable  as  such  under  Tariff  Act  July  21, 
1897.  c.  11,  i  1,  Schedule  D,  par.  208,  30  Stat.  168  (U.  S.  Oomp.  St  1901,  p. 
1047). 

[Dd.  Note. — For  other  cases,  see  Customs  Duties,  Cent  Dig.  IS  60-65; 
Dec.  Dig.  S  27.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  p.  4363.] 

On  Application  for  Review  of  a  Decision  by  the  Board  of  United 
States  General  Appraisers. 

The  decision  rendered  by  the  Board  of  Appraisers,  which  is  re- 
ported as  G.  A.  6,828  (T.  D.  29,368),  affirmed  the  assessment  of  duty 
by  the  collector  of  customs  at  the  port  of  New  York.  The  Board's 
opinion  reads  as  follows: 

McClelland,  General  Appraiser.  The  merchandise  which  is  the  subject 
of  these  protests  is  invoiced  as  "toothpicks/'  and  was  returned  by  the  appraiser 
as  manufactures  of  wood.  ♦  ♦  •  The  appraiser,  in  his  special  report  on  the 
protests,  states  that  "the  articles  are  not  toothpicks,  but  manicure  sticks,  con- 
sisting of  pieces  of  wood  4%  inches  long,  pointed  at  one  end  and  beveled  off 
at  the  blunt  end  to  form  a  cutting  edge,  designed  for  use  to  manicure  finger 
nails."  This  statement  of  the  condition  and  character  of  the  merchandise  is 
confirmed  by  the  testimony  of  the  official  examiner  who  passed  the  same,  and  is 
not  controverted  by  protestants. 

Counsel  for  protestants  cite  U.  S.  v.  Knipscher  (C.  C)  152  Fed.  690,  T,  D. 
27,855,  and  Hartranft  v.  Wiegmann,  121  U.  S.  609,  7  Sup.  Ct  1240,  30  L.  BcL 
1012,  in  support  of  the  claim  that  these  sticks  are  not  "manufactures  of  wood" ; 
but  we  think  there  Is  nothing  in  the  reasoning  or  conclusion  in  either  case 
to  sustain  their  contention.  Here  we  have  articles  of  very  general  use,  with  a 
distinct  trade-name,  deliberately  fashioned  into  shape  and  ready  for  use.  We 
find  them  to  be  manufactures  of  wood,  and  hold  that  duty  was  properly 
assessed. 

The  protests  are  accordingly  overruled. 

Kammerlohr  &  Duffy  (John  G.  Duffy,  of  counsel),  for  importers. 
D.  Frank  Lloyd,  Deputy  Asst.  Atty.  Gen.  (William  K.  Payne,  Asst 
Atty.,  of  counsel),  for  the  United  States. 

MARTIN,  District  Judge.  The  articles  in  question  are  concededly 
manicure  sticks.  They  were  assessed  for  duty  at  35  per  cent,  ad 
valorem  under  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  D,  par. 
208,  30  Stat.  168  (U.  S.  Comp.  St.  1901,  p.  1647),  as  "manufactures 
of  wood."  The  importers  claim  classification  under  paragraph  198, 
30  Stat.  167  (U.  S.  Comp.  St.  1901,  p.  1646),  at  20  per  cent,  as  wood 
unmanufactured,  or  at  15  per  cent.,  under  the  same  paragraph,  as 

*For  other  caaei  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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cabinet  wood,  or  at  20  per  cent.,  under  paragraph  200,  30  Stat.  167 
(U.  S.  Compi  St.  1901,  p.  1646),  as  sticks,  or  free  of  duty,  under  sec- 
tion 2,  Free  List,  par.  700,  30  Stat.  202  (U.  S.  Comp.  St.  1901,  p. 
1689). 

I  concur  in  the  finding  of  the  Board  that  this  is  a  manufactured 
product    Decision  affirmed. 


BJx  parte  WONG  TOU  et  al. 

(District  Court,  N.  D.  New  York.    March  16,  1910.) 

1.  AuEiTS  (§  21*)— General  ^miciobatzon  Act— Applioabiutt  to  Chinese. 

The  Chinese  excla9ion  acts  are  to  be  read  in  pari  materia  with  Immigra- 
tion  Act  Feb.  20,  1907,  c.  1134,  84  Stat  898  (U.  S.  Comp.  St.  Supp.  1909,  p. 
447),  so  far  as  they  apply  to  Chinese  aliens  seeking  to  enter  the  United 
States;  the  immigration  act  being  equally  applicable  to  Chinese  aliens 
surreptitiously  entering  the  country  as  to  other  aliens. 
[Ed.  Note.— For  other  cases,  see  Aliens,  Cent.  Dig.  |  74 ;  Dec.  Dig.  {  21.* 
Citizenship  of  Chinese,  see  notes  to  Gee  Fook  Sing  v.  United  States,  1 
0.  C.  A,  212;  Lee  Sing  Far  v.  United  States,  35  C.  O.  A.  332.] 

2.  ALIENS  (§  31*)— Unlawful  Entry— Deportation. 

Immigration  Act  Feb.  20,  1907,  c.  1134,  «  20,  34  Stat  904  (U.  S.  Comp. 
St  Supp.  1909,  p.  459),  provides  that  an  alien  entering  the  United  States 
in  violation  of  law  shall  be  deported  to  the  country  whence  he  came.  Sec- 
tion 21  requires  the  Secretary  of  Conunerce  and  Labor  to  cause  such  alien 
to  be  returned  to  the  country  whence  he  came,  as  provided  by  section  20. 
Section  35  declares  that  the  deportation  shall  be  to  the  trans-Atlantic  or 
trans-Paciflc  ports  from  which  the  aliens  embarked  for  the  United  States, 
or,  if  such  embarkation  was  for  foreign  contiguous  territory,  to  the  foreign 
port  at  which  the  alien  embarked  for  such  territory.  Heldt  that  where 
Chinese  embarked  from  Hong  Kong,  China,  for  a  Canadian  port,  remaining 
in  Canada  for  various  lengths  of  time,  their  original  intention  being  to 
enter  the  United  States,  which  they  ultimately  did  from  Canada  illegally 
and  surreptitiously,  they  were  property  returned  to  Hong  Kong,  and  not 
to  Canada. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  S  92;  Dec.  Dig.  §  31.^] 

8.  Aliens  (i  32*)— Chinese— Exclusion— Immioeation  Inspector— Jurisdic- 
tion. 

An  Immigration  inspector  has  jurisdiction  to  exclude  Chinese  aliens 
found  and  arrested  in  the  act  of  entering  the  United  States,  whether  they 
formally  applied  for  admission  or  not. 

lEd,  Note. — For  other  cases,  see  Aliens,  Dec.  Dig.  {  32.*] 

4.  Aliens  (|  31*)— ChinSsb— Exclusion— Deportation. 

Where  alien  Chinese  are  foiled  in  an  effort  to  enter  the  United  States 
Illegally  over  the  Canadian  boundary,  they  are  not  subject  to  deportation 
to  China,  but  only  to  be  turned  back  to  Canada. 
[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  S  92 ;  Dec  Dig.  i  31.*] 

Application  by  Wong  You  and  others  for  writs  of  habeas  corpus 
to  procure  their  release  from  custody  under  orders  for  deportation 
made  under  immigration  laws,  on  the  ground  that  they  were  alien 
Chinese  held  in  the  United  States  under  deportation  proceedings. 
Writs  dismissed,  and  petitioners  remanded. 

H.  E.  Owen,  for  the  United  States. 

B.  W.  Berry,  for  petitioners. 

•For  other  caaea  see  same  topic  A  S  numbbb  in  Doc.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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RAY,  District  Judge.  As  to  Hoen  Chee,  or  Horn  Chee,  the  writ  has 
been  dismissed,  and  the  petitioner  remanded,  as  his  case  has  not  been 
passed  upon  by  the  Commissioner  of  Commerce  and  Labor. 

Wong  You  and  Wong  Cheen,  or  Wong  Chun,  were  taken  into  cus- 
tody on  the  22d  day  of  October,  1909,  at  Utica,  N.  Y.,  and  Wong  Mon 
Sue,  or  Wong  Yip,  and  Ju  Fong  were  taken  into  custody  November 
28,  1909,  at  Rouses  Point,  N.  Y.,  on  the  allegation  they  and  each  of 
them  were  alien  Chinese  persons  and  had  entered  the  United  States 
surreptitiously  from  the  Dominion  of  Canada  at  a  point  not  designated 
as  a  port  of  entry  and  without  having  produced  a  certificate  of  admis- 
sion or  having  been  examined  or  inspected  as  required  by  the  immigra- 
tion laws  and  regulations  of  the  United  States,  and  had  unlawfully 
entered  and  were  unlawfully  in  the  United  States  in  violation  of  sec- 
tion 36  of  the  act  entitled  "An  act  to  regulate  the  immigration  of  aliens 
into  the  United  States,"  approved  February  20,  1907  (Act  Feb.  20, 
1907,  c.  1134,  34  Stat.  908  [U.  S.  Comp.  St.  Supp.  1909,  p.  466]) ; 
such  entry  having  been  made  a  few  days  prior  to  the  dates  mentioned. 
When  so  taken  into  custody,  these  Chinese  aliens  had  not  settled  down 
and  become  a  part  of  the  resident  population  of  the  United  States,  not 
having  reached  their  respective  place  of  destination  in  the  United 
States.  Soon  thereafter  warrants  for  the  arrest  of  said  persons  were 
issued  by  the  Secretary  of  Commerce  and  Labor  under  the  provisions 
of  the  immigration  laws  of  the  United  States  and  the  rules  and  regula- 
tions of  the  said  Department  of  Commerce  and  Labor,  and  they  were 
arrested  and  held  thereunder  and  given  opportunity  for  a  full  and  a 
fair  hearing  and  opportunity  to  show  cause  why  they  should  not  be 
deported  under  the  provisions  of  said  immigration  laws  and  to  have 
counsel.  A  full  and  fair  hearing  was  had,  and  all  evidence  offered 
was  taken  and  duly  considered,  and  thereupon  it  was  held  and  decided 
that  said  Chinese  persons  were  aliens  and  had  very  recently  entered 
the  United  States  surreptitiously  and  in  violation  and  defiance  of  law, 
as  aforesaid,  and  were  therefore  .unlawfully  in  the  United  States  in 
violation  of  law.  All  the  proceedings  and  testimony  were  duly  trans- 
mitted to  the  Secretary  of  Commerce  and  Labor.  The  law  as  to  a 
hearing  was  in  all  respects  complied  with,  and  the  Acting  Secretary 
of  Commerce  and  Labor  held  that  such  Chinese  persons  were  aliens, 
and  that  each  of  them  entered  the  United  States  in  violation  of  section 
36  of  the  immigration  laws,  viz.,  act  of  Congfess  approved  February 
20,  1907,  and  rule  24  of  the  immigration  regulations,  and  were  in  the 
United  States,  when  arrested,  in  violation  of  law  and  unlawfully 
and  had  entered  unlawfully. 

On  the  17th  day  of  November,  1909,  the  Secretary  of  Commerce  and 
Labor  made  and  issued  a  warrant  of  deportation  under  said  act  (sec- 
tions 36,  20,  and  21)  as  to  Wong  You,  Wong  Cheen,  or  Wong  Chun, 
and  on  the  4th  day  of  January,  1910,  made  and  issued  a  like  warrant 
as  to  Wong  Mon  Sue,  or  Wong  Yip,  and  Ju  Fong.  At  the  time  the 
writ  of  habeas  corpus  was  issued  herein  said  named  persons,  so  or- 
dered deported,  were  in  the  custody  of  S.  R.  Horton,  Chinese  inspector 
and  inspector  of  immigration,  under  such  orders  and  judgments  of 
deportation  to  whom  they  had  been  delivered  for  the  execution  of 
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same.  The  warrants  for  the  deportation  of  Wong  Cheen,  or  Wong 
Chun,  and  Wong  You  recite  that  such  persons  are  aliens;  that  they 
entered  the  United  States  in  violation  of  section  36  of  the  said  act  (im- 
migration laws,  approved  February  20,  1907),  and  rule  24  of  the  immi- 
gration regulations,  and  without  being  inspected  under  any  of  the  pro- 
visions of  said  act,  and  commands  that  they  be  deported  and  returned 
"to  China,  the  country  whence  he  came."  In  the  case  of  Wong  Mon 
Sue,  or  Wong  Yip,  and  Ju  Fong,  the  recitations  of  the  warrant  are 
substantially  the  same;  but  it  does  not  in  terms  command  or  direct 
that  such  persons  be  deported  o^-  returned  to  China,  but  "to  the  country 
whence  he  came."  However,  the  commissioner  is  directed  to  purchase 
transportation  for  them  from  Malone,  N.  Y.,  to  China. 

It  will  be  not^d  that  these  proceedings  have  been  had  under  the  pro- 
visions of  the  immigration  laws  and  immigration  rules  and  regulations. 

The  petitioners  claim  that  these  proceedings  had  and  warrants  of 
deportation  issued  are  null  and  void,  and  were  made  or  granted  with- 
out jurisdiction ;  that  the  immigration  laws  (the  act  referred  to)  have 
no  application  to  Chinese  aliens ;  that  such  aliens,  when  found  in  the 
United  States,  regardless  of  how  or  when  they  came,  must  be  arrested 
and  dealt  with  under  the  provisions  of  the  Chinese  exclusion  acts  and 
taken  before  a  United  States  judge  or  commissioner,  who  alone  may 
deport  Chinese  aliens ;  that,  in  any  event,  as  these  Chinese  aliens,  con- 
cededly,  came  from  the  Dominion  of  Canada  into  the  United  States, 
they  must  be  returned  to  Canada ;  and  that  the  warrants  of  deporta- 
tion are  void  and  made  without  jurisdiction,  in  that  they  command  a 
deportation  or  return  to  China  and  not  to  Canada,  which  it  is  claimed 
is  the  country  whence  they  came. 

The  hearings  given,  or  trials  had,  were  in  all  respects  full  and  fair. 
There  has  been  no  unfair  or  arbitrary  or  unlawful  action  or  conduct, 
provided  the  Department  of  Commerce  and  Labor  had  jurisdiction  to' 
deal  with  these  persons  at  all  under  the  immigration  laws,  and  deport 
them  to  China  or  to  any  place.  I  do  not  doubt  the  right  and  power  of 
the  Department  of  Commerce  and  Labor  to  deal  with  these  persons, 
Chinese  aliens,  under  and  in  conformity  with  the  provisions  of  the  said 
immigration  laws  and  the  rules  and  regulations  which  are  in  aid  thereof 
and  supplementary  thereto  and  authorized  thereby. 

(1)  These  persons  are  aliens. 

(2)  They  entered  the  United  States  surreptitiously,  not  at  a  port  of 
entry,  and  without  inspection  or  examination.  They  entered  in  de- 
fiance and  in  violation  of  law.  They  came  with  the  intention  of  re- 
maining. 

(3)  They  placed  themselves  in  the  United  States  by  violating  our 
laws,  by  their  own  unlawful  acts,  and  cannot,  therefore,  be  heard  to 
say  they  are  not  here  in  violation  of  law,  or  unlawfully. 

(4)  They  came  into  the  United  States  in  violation  of  the  immigra- 
tion act  or  laws  and,  being  aliens,  were  and  are  subject  to  its  provi- 
sions. 

(5)  Chinese  aliens  are  not  exempt  from  the  provisions  of  the  immi- 
gration laws,  rules,  and  regulation^. 
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(6)  The  two  acts  may  be  enforced  together  and  are  not  inconsistent 
with  each  other.  The  immigration  act  does  not  repeal  the  Chinese  ex- 
clusion laws  or  any  part  the.  eof . 

In  Ex  parte  Li  Dick  (D.  C.)  174  Fed.  674,  the  court  had  occasion  to 
pass  upon  and  decide  all  the  questions  raised  here,  except  that  of  the 
place  or  country  to  which  such  alien  Chinese  persons  so  unlawfully 
entering  and  found  within  the  United  States  in  violation  of  the  immi- 
gration laws  shall  be  deported.  I  adhere  to  what  was  there  actually 
decided  and  will  not  repeat  it  here.  I  also  discussed  the  other  ques- 
tion, but  left  it  luidecided,  as  it  was  not  necessarily  involved,  ^yhat 
was  said  on  the  subject  was  by  way  of  suggestion  that  the  immigra- 
tion laws  are  fully  applicable  to  such  cases  and  fully  operative  in  all 
cases,  except  that,  if  in  such  a  case  as  this  the  Dominion  of  Canada 
is  held  to  be  "the  country  whence  he  (the  alien)  came,"  and  Canada 
will  not  receive  the  person  ordered  deported,  then  the  exclusion  laws 
must  be  resorted  to. 

Chinese  aliens  may  come  to  the  United  States  and  enter  in  viola- 
tion of  our  immigration  laws  by  several  different  routes;  as,  for  in- 
stance, one  may  embark  at  Hong  Kong  for  the  United  States  direct 
and  land  surreptitiously  and  enter  unlawfully  at  San  Francisco.  In 
such  case  there  is  no  question  that  China  is  "the  country  whence  he 
came"  and  to  which  he  must  be  deported.  Another  may  embark  at 
Hong  Kong  for  the  United  States  as  his  destination,  but  land  at  Van- 
couver, the  destination  of  the  vessel,  and  then  come  by  rail  to  Montreal, 
remain  a  month,  and  then  cross  the  border  into  the  United  States  sur- 
reptitiously and  in  violation  of  law,  as  was  done  in  the  Li  Dick  Case, 
supra.  If  the  United  States  was  his  intended  destination  when  he  left 
China,  is  there  any  substantial  reason  why  China  should  not  be  held 
to  be  "the  country  whence  he  came'*?  True,  he  did  not  come  direct 
and  land  in  the  United  States,  but  he  came  from  China  to  the  United 
States  as  he  intended  to  do,  passing  through  Qmada  on  his  way.  An- 
other embarks  from  China  for  Canada  with  no  intention  of  coming  to 
the  United  States.  He  lands  in  Canada,  complies  with  its  laws,  and 
remains  two  or  five  years,  when  he  makes  up  his  mind  to  come  to  the 
United  States,  and  does  so,  entering  surreptitiously  and  in  violation 
of  our  immigration  laws.  Is  China  or  the  Dominion  of  Canada  "the 
country  whence  he  came"?  Before  considering  these  questions  in  their 
legal  bearings  and  the  statutes  applicable,  we  will  ascertain  the  exact 
status  of  these  petitioners,  as  shown  by  the  evidence. 

Wong  You  embarked  at  Hong  Kong  for  Canada  intending  to  come 
to  the  United  States,  that  being  his  destination ;  but  he  intended  and 
expected  to  first  land  in  the  Dominion  of  Canada  and  then  stop  a  little 
time  at  Montreal.  He  did  remain  at  Montreal  about  two  montfis  with- 
out changing  his  purpose  to  come  to  the  United  States,  and  then  con- 
tinued his  intended  journey  to  the  United  States  by  automobile,  enter- 
ing surreptitiously  at  a  point  distant  from  a  port  of  entry  and  without 
inspection  and  in  violation  of  law  and  was  taken  into  custody  at  Utica, 
Northern  District  of  New  York,  within  a  day  or  so,  and  before  he  had 
actually  settled  down  so  as  to  become  a  part  of  our  resident  popula- 
tion.   He  was  in  fact  unlawfully  in  the  United  States,  having  come 
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across  the  borders  in  violation  of  law.  He  was  not  in  the  act  of  enter- 
ing, as  were  tiie  Chinese  aliens  considered  in  Ex  parte  Chow  Chok 
(C  C.)  161  Fed.  627,  affirmed  by  163  Fed.  1021,  90  C.  C.  A.  230. 

Wong  Cheen,  or  Wong  Chun,  embarked  at  Hong  Kong  for  Canada, 
where  he  landed  and  remained  about  a  year  before  surreptitiously  en- 
tering the  United  States  with  Wong  You.  It  does  not  affirmatively  \ 
.  appear,  by  admission  or  direct  evidence,  that  he  intended,  when  he  em- 
barked at  Hong  Kong,  to  come  to  the  United  States,  neither  does  it 
appear  that  he  did  not;  and  we  are  to  ascertain  his  intent  and  purpose 
from  what  he  actually  did.  He  entered  the  United  States,  as  stated, 
with  a  relative  from  his  native  village  in  China,  who  left  China  intend- 
ing to  come  to  the  United  States,  and  who  did  come,  "picking  up" 
Wong  Chun  on  the  way.  I  think  it  a  fair  inference  from  all  the  facts 
that  Wong  Chun  left  China  for  the  United  States,  embarking  for  Can- 
ada and  landing  there,,  and  was  temporarily  in  Canada,  en  route, 
awaiting  the  arrival  of  his  relative  and  a  favorable  opportunity  to  enter 
the  United  States  surreptitiously  and  in  violation  of  law  which  he  in 
fact  did.  Time  in  such  a  case  is  somewhat  material ;  but  Wong  Chun 
did  nothing  while  in  Canada  tending  to  show  that  his  purpose  or  in- 
tent was  other  than  to  do  what  he  eventually  did  do — surreptitiously 
enter  the  United  States  in  violation  of  our  immigration  laws. 

Wong  Yip,  or  Wong  Mon  Sue,  left  the  United  States  about  three 
years  ago  and  went  to  China  with  the  intention  of  returning  to  the 
United  States.  He  returned  by  way  of  Canada,  embarking  from  a 
port  in  China,  and  then  surreptitiously  entered  the  United  States,  from 
Canada,  not  at  a  port  of  entry,  intending  to  evade  inspection  and  ex- 
amination, which  he  did.  His  is  a  plain  case  of  coming  from  China 
into  the  United  States,  by  way  of  Canada  on  a  continuous  journey,  in 
violation  and  defiance  of  law.  He  was  not  of  a  class  free  to  come 
and  go. 

Ju  Fong,  or  Jue  Chong,  applied  for  admission  into  the  United  States 
and  was  rejected  and  returned  to  Montreal  on  or  about  the  21st  day 
of  October,  1909.  He  thereupon  paid  the  head  tax  required  in  Canada, 
and  thus  gained  the  right  to  be  and  remain  in  Canada.  He  was  not 
naturalized  and  did  not  become  a  subject  of  the  Kingdom  of  Great 
Britain  and  Ireland.  If  this  action  on  the  part  of  Ju  Fong  was  in  pur- 
suance of  a  scheme  on  his  part  to  obtain  entrance  into  the  United 
States  surreptitiously  and  in  violation  of  the  immigration  laws  and 
rules  of  the  United  States,  and  in  pursuance  of  such  scheme  and  in 
execution  thereof  he  did  so  enter  the  United  States,  his  must  be  re- 
garded as  a  continuous  journey  from  China,  where  he  embarked,  for 
Canada,  to  the  United  States.  It  was  but  a  repetition  of  his  efforts  to 
enter  in  pursuance  of  his  intention  formed  on  leaving  China,  the  first 
of  which  failed.  All  of  these  persons  came  into  the  United  States 
from  contiguous  foreign  territory  by  land,  but  their  so  coming  was 
part  of  a  continuous  journey  from  China  to  the  United  States  with  in- 
tent to  immigrate  to  the  United  States,  and  they  came  with  intent  to 
remain  here  and  become,  not  citizens,  but  a  part  of  our  resident  popu- 
lation. 

Section  20  of  the  immigration  laws,  already  referred  to,  provides : 
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"That  any  alien  who  shall  enter  the  United  States  In  violation  of  law, 
♦  ♦  ♦  shall  upon  the  warrant  of  the  Secretary  of  Commerce  and  Labor,  fee 
taken  Into  custody  and  deported  to'  the  country  whence  he  came  at  any  time 
within  three  years  after  the  date  of  his  entry  into  the  United  States." 

Section  21  of  the  act  provides : 

/  "That  in  case  the  Secretary  of  Ck)mmerce  and  Labor  shall  be  satisfied  that 
an  alien  has  been  found  in  the  United  States  in  violation  of  this  act,  or  that 
an  alien  is  subject  to  deportation  under  the  provisions  of  this  act,  or  of  any 
law  of  the  United  States,  he  shall  cause  such  alien  within  the  period  of  three 
years  after  landing,  or  entry  therein,  to  be  taken  into  custody  and  returned 
to  the  country  whence  he  came  as  provided  by  section  20  of  this  act,"  etc. 

Section  22  provides  that  the  Commissioner  General  of  Immigration 
shall,  under  the  direction  of  the  Secretary  of  Commerce  and  Labor, 
have  charge  of  the  administration  of  all  laws  relating  to  the  immigra- 
tion of  aliens  into  the  United  States,  and  he  is  to  make  and  enforce 
rules  and  regulations  relating  thereto,  not  inconsistent  with  law. 

Section  32  provides  that  such  Commissioner  General,  subject  to  ap- 
proval by  the  Secretary  of  Commerce  and  Labor,  "shall  prescribe 
rules  for  the  entry  and  inspection  of  aliens  along  the  borders  of  Canada 
and  Mexico,  so  as  not  to  unnecessarily  delay,  impede  or  annoy  passen- 
gers," etc. 

Ports  of  entry  for  aliens  have  been  designated  by  law,  and  examina- 
tion and  inspection  provided  for,  and  it  is  unlawful  for  an  alien  to 
enter  the  United  States  except  at  a  port  of  entry  and'  on  complying 
with  the  law  as  to  inspection,  etc.  Subdivision  "d"  of  rule  31  says  the 
following  may  be  deported : 

"(d)  Aliens  who  are  found  to  have  entered  the  United  States  at  any  other 
place  than  at  the  seaports  thereof  or  at  one  of  the  ports  or  places  designated 
in  rules  24  and  26  hereof,  and  aliens  found  to  have  entered  at  a  seaport,  but 
at  any  time  or  place  other  than  as  designated  by  the  Immigration  officers. 
(Sees.  18,  3a)" 

Rule  38  reads : 

"Rule  38.  Deportation,  where  to.  The  deportation  of  aliens  as  prescribed 
In  rules  30  to  36  hereof  shall  be  to  the  foreign  trans-Atlantic  or  trans-Pacific 
port  from  which  such  aliens  embarked  for  the  United  States;  or,  if  such  em- 
barkation was  for  foreign  contiguous  territory,  to  the  foreign  port  at  which 
they  embarked  for  such  contiguous  territory.    (Sec.  35.)" 

Section  36  of  the  immigration  law  reads  as  follows : 

"Sec.  36.  That  all  aliens  who  shall  enter  the  United  States  except  at  the 
seaports  thereof,  or  at  such  place  or  places  as  the  Secretary  of  Commerce  and 
Labor  may  from  time  to  time  designate,  shall  be  adjudged  to  have  entered 
the  country  unlawfully  and  shall  be  deported  as  provided  by  sections  twenty 
and  twenty-one  of  this  act:  Provided,  that  nothing  contained  in  this  section 
shall  affect  the  power  conferred  by  section  thirty-two  of  this  act  upon  the  Com- 
missioner General  of  Immigration  to  prescribe  rules  for  the  entry  and  inspec- 
tion of  aliens  along  the  borders  of  Onada  and  Mexico.*' 

The  provisions  of  law  referred  to  make  it  unlawful  to  enter  surrepti- 
tiously and  in  evasion  of  the  law,  and  when  an  alien  so  unlawfully 
enters  he  is,  of  course,  unlawfully  in  the  United  States.  There  is  no 
question  that  an  alien  of  any  nationality  who  so  enters  violates  the  im- 
migration laws  referred  to,  and  that  all  such  aliens,  unless  it  be  a 
Chinese  alien,  are  subject  to  deportation  under  the  provisions  of  those 
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laws,  on  the  warrant  of  the  Secretary  of  Commerce  and  Labor.  How- 
ever, he  is  to  be  returned  to  *'the  country  whence  he  came." 

If,  then,  a  Swiss  emigrant,  intending  to  come  to  the  United  States 
and  remain  and  live  here,  leaves  Switzerland  and  passes  through 
France,  making  a  month's  tarry  at  Paris,  on  his  way  to  a  seaport,  and 
then,  at  such  seaport  in  France,  embarks  for  New  York  in  the  United 
States,  and  on  arrival  at  that  port  unlawfully  enters  in  violation  of 
law,  is  he,  if  arrested,  tried  and  ordered  deported,  to  be  taken  or  re- 
turned to  France^  or  to  Switzerland? 

Section  35  of  the  immigration  act  provides  as  follows : 

"Sec.  85.  That  the  deportation  of  aliens  arrested  within  the  United  States 
after  entry  and  found  to  be  illegally  therein,  provided  for  in  this  act,  shall  be 
to  the  trans-Atlantic  or  trans-Pacific  ports  from  which  said  aliens  embarked 
for  the  United  States ;  or,  if  such  embarkation  was  for  foreign  contiguous  ter- 
ritory, to  the  foreign  port  at  which  said  aliens  embarked  for  such  territory." 

The  Swiss  alien  just  mentioned,  having  embarked  at  a  port  in 
France  for  the  United  States,  must  be  returned  or  deported  to  ttie  port 
in  France  at  which  he  embarked,  as  that  would  be  "the  trans-Atlantic 
port  from  which"  such  alien  "embarked  for  the  United  States."  Now, 
suppose  such  Swiss  alien  embarked  at  the  French  port  for  Canada, 
contiguous  foreign  territory,  and  there  landed,  and  then  surreptitiously 
entered  the  United  States  from  Canada  in  pursuance  of  his  intent  and 
purpose  formed  on  leaving  Switzerland  in  violation  of  law,  and  was 
thereafter  arrested,  tried,  and  ordered  deported,  can  there  be  any  ques- 
tion that  he  is  to  be  taken  or  deported  to  the  French  port  at  which  he 
embarked  for  the  United  States?  I  think  not.  To  hold  otherwise 
would  be  to  disregard  the  express  mandate  of  section  35,  just  quoted. 
It  is  evident,  I  think,  in  the  light  of  this  section,  that  the  words  "de- 
ported to  the  country  whence  he  came,"  and  "returned  to  the  country 
whence  he  came,"  as  found  in  sections  20  and  21,  are  to  be  construed 
and  held  as  meaning  the  country  in  which  is  situated  the  trans- Atlantic 
or  trans-Pacific  port  from  which  the  alien  embarked  for  the  United 
States  in  all  cases  where  such  alien  did  embark  at  some  trans-Atlantic 
or  trans-Pacific  port  for  the  United  States,  regardless  of  the  country 
which  he  left  for  the  purpose  of  coming  to  the  United  States,  and  also 
regardless  of  the  countries  through  which  he  passed  on  his  way  to  such 
port  of  embarkation,  and  also  regardless  of  the  fact  that  he  embarked 
for  and  landed  in  foreign  contiguous  territory  and  then  unlawfully 
entered  the  United  States  from  such  foreign  contiguous  territory.  Or 
we  may  say  that  section  35  is  to  be  construed  as  a  proviso,  or  excep- 
tion to  the  provisions  of  sections  20  and  21,  and  as  qualifying  those 
provisions  as  to  the  place  to  which  deportation  shall  be  made  in  certain 
cases,  viz.,  those  mentioned  in  section  35.  If  we  hold  that  the  words 
"the  country  whence  he  came"  mean,  in  all  cases,  the  immediate  for- 
eign country  from  which  the  alien  came  unlawfully  into  the  United 
States,  we  disregard  and  nullify  section  35.  If  we  hold  that  the  words 
"the  country  whence  he  came"  mean,  in  all  cases,  the  country  in  which 
the  alien  was  domiciled,  or  of  which  he  was  a  citizen  when  he  formed 
the  intent  or  purpose  of  coming  to  the  United  States  and  which  country 
he  left  for  the  United  States,  making  a  continuous  journey,  but  em- 
barking for  the  United  States  at  some  trans-Atlantic  or  trans-Pacific 
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port,  not  in  the  country  of  his  domicile  or  of  which  he  was  a  citizen, 
we  also  disregard  and  nullify  the  provisions  of  said  section  35  in  such 
a  case  as  that  supposed — the  Swiss  alien,  and  many  others.  I  am  of 
the  opinion  that  sections  20,  21,  and  35  of  the  immigration  laws  are  to 
be  read  and  construed  together ;  section  35  qualifying  and  limiting  the 
two  former  sections.  By  this  construction  we  do  no  violence  to  either 
section,  but  give  eflFect  to  each  and  all  of  them. 

These  four  Chinese  aliens  whose  cases  are  now  being  considered 
embarked  from  Hong  Kong,  China,  a  trans-Pacific  port,  for  the  Do- 
minion of  Canada,  which  is  foreign  contiguous  territory,  and  there 
landed.  Their  destination,  however,  was  the  United  States,  and  to  the 
United  States  they  came  after  landing  in  Canada  and  without  having 
become  actually  and  bona  fide  domiciled  there,  or  citizens  of  that  for- 
eign country.  It  so  happens  that  they  are  citizens  of  China,  the  coun- 
try in  which  they  lived  and  formed  the  intent  of  coming  to  the  United 
States,  and  from  which  they  embarked  for  the  purpose  of  coming  to 
the  United  States  by  way  of  Canada.  They  are  to  be  deported  to  Hong 
Kong,  in  China,  not  because  they  are  citizens  of  China,  or  for  the  rea- 
son they  left  China  for  the  United  States  by  way  of  Canada,  but  for  the 
reason  that  they  embarked  for  foreign  contiguous  territory  from  a 
trans-Pacific  port,  mtending  to  come  to  the  United  States  through  or  by 
way  of  such  foreign  contiguous  territory,  and  entered  the  United  States 
unlawfully.  Section  35,  quoted  says,  "arrested  within  the  United 
States  after  entry  and  found  to  be  illegally  therein,"  etc.  It  has  been 
suggested  that  there  is  significance  in  the  words  "after  entry,"  and 
that  these  words  suggest  a  regular  entry  into  the  United  States  in  the 
regular  way,  but  that  some  fraud  was  practiced  in  obtaining  such  entry 
so  that  the  person  is  illegally  in  the  UnitW  States,  and  that  the  section 
is  applicable  to  such  cases  only.  I  see  no  force  in  such  contention.  I 
think  the  section  applies  to  all  aliens,  coming  within  its  provisions, 
found  to  be  illegally  in  the  United  States  because  of  the  fact  they  en- 
tered in  violation  of  the  immigration  laws.  To  come  within  the  pro- 
visions of  section  35,  the  alien  person  or  persons  must  have  embarked 
for  the  United  States  from  some  trans-Atlantic  or  trans-Pacific  port, 
or  from  one  of  such  ports  to  foreign  territory  contiguous  to  the  United 
States,  and  must,  after  landing,  have  entered  the  United  States  in  vio- 
lation of  the  immigration  laws  and  have  been  found  therein  (within 
three  years  of  his  entry),  in  which  case  he  is  to  be  "adjudged  to  have 
entered  the  country  unlawfully  and  shall  be  deported  as  provided  by 
sections  twenty  and  twenty-one  of  this  act,"  as  qualified  by  section  35, 
which  must  be  read  in  connection  therewith. 

.In  construing  a  statute  it  is  to  be  taken  as  a  whole.  It  is  a  cardinal 
rule  of  statutory  construction  that  significance  and  eflFect  shall,  if  pos- 
sible, be  accorded  to  every  word,  and  that  every  part  of  a  statute  must 
be  construed  in  connection  with  the  whole,  so  as  to  make  all  the  parts 
harmonize,  if  possible,  and  give  meaning  to  each.  Washington  Market 
Co.  V.  Hoffman,  101  U.  S.  112,  25  L.  Ed.  782.  Statutes  are  to  be  so 
construed,  if  practicable,  that  one  section  will  not  defeat  or  destroy 
another,  but  explain  and  support  it.  Bemier  v.  Bemier,  147  U,  S. 
242,  13  Sup.  Ct.  244,  37  L.  Ed.  152.    The  intention  of  the  Legislature, 
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when  properly  ascertained,  must  govern  in  the  construction  of  every 
statute,  and  single  sentences  and  single  provisions  are  not  to  be  se- 
lected and  construed  by  themselves;  but  the  whole  statute  must  be 
examined,  and  all  its  provisions  construed  together.  Pollard  v.  Bailey, 
20  Wall,  620,  22  L.  Ed.  376.  When  we  read  sections  20,  21,  and  36 
all  together  and  in  connection  with  the  others,  there  is  no  doubt  of  the 
intent  and  effect.  Section  20  uses  the  words  "who  shall  enter  the 
United  States  in  violation  of  law."  Section  21  uses  the  words  "has 
been  found  in  the  United  States  in  violation  of  this  act."  Section  35 
says  "found  to  be  illegally  therein."  Section  36  says  "shall  be  ad- 
judged to  have  entered  the  country  unlawfully."  I  think  that  where  an 
alien  of  any  nationality,  including  a  Chinese  alien,  is  found  in  the 
United  States  in  violation  of  the  immigration  laws,  and  is  found  to 
have  gained  entrance  by  violating  those  laws  and  the  rules  duly  made, 
which  have  the  force  of  law,  he  is  to  be  adjudged  to  have  entered  the 
country  unlawfully  and  deported  on  the  warrant  of  the  Secretary  of 
Commerce  and  Labor  to  the  country  whence  he  came,  viz.,  Brazil,  if 
he  was  a  resident  and  domiciled  there  and  came  by  land ;  or  to  France 
if  he  came  from  Switzerland  by  way  of  France  and  then  embarked  for 
the  United  States  and  landed  there,  or  embarked  for  Canada  and  came 
thence  into  the  United  States ;  or  to  China,  if  he  embarked  at  a  port 
in  China  for  the  United  States  and  landed  in  the  United  States,  or 
embarked  at  a  port  in  China  for  any  contiguous  foreign  territory,  as 
Canada  or  Mexico,  and  came  thence  into  the  United  States  pursuant 
to  a  design  to  do  so  formed  at  or  before  leaving  China  or  even  on  the 
voyage. 

In  the  Chow  Chok  Case  (C.  C.)  161  Fed.  627,  affirmed  by  the  Cir- 
cuit Court  of  Appeals,  the  Chinese  aliens  were  apprehended  in  the  very 
act  of  crossing  the  border  from  Canada  into  the  United  States,  taken 
before  a  Chinese  inspector,  and  admission  denied.  On  habeas  corpus 
this  court  held  that  such  persons  were  not  found  unlawfully  in  the 
United  States  within  the  meaning  of  the  Chinese  exclusion  laws,  as 
they  were  in  the  act  of  entering  when  taken  into  custody,  and  that  the 
inspector  had  jurisdiction,  and  the  persons  were  remanded.  Instead 
of  treating  them  as  persons  merely  seeking  admission  and  refusing 
them  admission  and  turning  them  back  to  Canada,  the  inspector  sought 
to  deport  them  to  China,  and  they  were  taken  to  Hoboken,  N.  J.,  for 
the  purpose  of  taking;  them  to  China.  On  habeas  corpus  in  the  District 
of  New  Jersey,  Third  Circuit,  it  was  held  that  the  decision  of  this 
court  was  res  adjudicata,  and  they  must  be  returned  to  Canada,  not 
having  been  found  unlawfully  in  the  United  States.  Lui  Lum  et  al. 
V.  United  States,  166  Fed.  106,  92  C;  C-  A.  90. 

I  find  no  point  actually  decided  in  those  cases  in  conflict  with  the 
views  here  expressed.  The  inspector  had  jurisdiction  to  exclude 
Chinese  aliens  found  and  arrested  in  the  very  act  of  entering  the 
United  States,  whether  they  formally  applied  for  admission  or  not. 
Being  denied  admission,  they  were  to  be  turned  back  and  prevented 
from  entering,  and  the  fact  that  they  were  foiled  in  an  effort  to  enter 
the  United  States  in  violation  of  our  laws  did  not  subject  them  to  the 
penalty  of  being  sent  to  China.    If  a  Chinese  alien  comes  to  a  regular 
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port  of  entry  on  the  Canada  border  and  asks  admission,  or  is  taken  there 
to  determine  his  right  to  enter,  and  is  denied  admission,  he  is  simply 
turned  back.  He  has  not  subjected  himself  to  any  penalty,  or  for- 
feiture, or  punishment,  and  cannot  be  subjected  to  any.  Here  we  have 
a  different  situation.  These  Chinese  persons  were  actually  within  the 
United  States,  on  our  territory  distant  from  the  border,  ajid  had  gained 
such  points  in  the  United  States  before  being  apprehended,  and,  on 
the  evidence,  it  has  been  duly  adjudicated  by  the  inspector  and  the  De- 
partment of  Commerce  and  Labor  that  such  persons  were  and  are  un- 
lawfully in  the  United  States,  having  entered  in  violation  of  law ;  tliat 
is,  in  violation  of  our  immigration  laws.  This  finding  was  based  on 
sufficient  and  competent  evidence  and  cannot  be  disturbed  by  the 
courts.  Chin  Yow  v.  United  States,  208  U.  S.  8,  28  Sup.  Ct.  201,  62 
L.  Ed.  369.  The  result  is  that  deportation  follows,  and  that  deporta- 
tion is  regulated  and  determined  as  to  country  to  which  made,  by  sec- 
tion 35  of  the  immigration  act  of  February  20,  1907,  hereinbefore 
quoted. 

The  writ  is  dismissed,  and  the  petitioners  remanded. 


UNITED  STATES  v.  LOUISVILLE  &  N.  R.  CO. 
(District  Court,  N.^.  Alabama,  N.  D.    March  15,  1910.) 

X,  CONSTTTUTIONAL  LaW  (§  62*)— DISTRIBUTION  OP  POWERS— LEGISLATIVE  POW- 
ER—DELEGATION  TO  Executive  of  Power  to  Designate  Crimes. 

A  crime  may  only  be  created  by  a  public  act,  the  language  of  which  is 
sufficient  in  Itself  to  completely  declare  and  define  the  crime  and  fix  its 
punishment,  Congress  having  no  power  to  flelegate  to  the  President  or  to 
the  head  of  any  executive  department  authority  to  declare  what  facts  shall 
constitute  an  offense,  though  It  is  competent  for  Congress  to  commit  to  the 
executive  the  power  to  determ'fne  when  the  occasion  provided  by  the  law 
Itself  for  its  going  into  effect  has  occurred,  and  whether  the  facts  which 
the  law  makes  conditions  to  its  operation  or  to  a  partial  or  temporary 
suspension  of  Its  operation  exist,  and  also  to  provide  the  details  of  the 
law's  administration. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  {§  94:- 
102;  Dec.  Dig.  §  62.  ♦] 

2.  Constitutional  Law  (§  62*)— Distribution  op  Powers— Delegation  to 
Executive  of  Power  to  Designate  Crimes— Quarantine  Regulations. 

Act  Cong.  March  3,  1905,  c.  1496,  §  4,  33  Stat.  1264  (U.  S.  Comp.  St.  Supp. 
1909,  p.  1186),  provides  that  cattle  and  other  live  stock  may  be  moved  from 
quarantined  territory  of  one  state  to  another  state  in  compliance  with  the 
rules  and  regulations  established  by  the  Secretary  of  Agriculture,  and  that 
it  shall  be  unlawful  to  move  them  otherwise ;  and  section  6  declares  that 
any  one  violating  section  4  shall  be  guilty  of  a  misdemeanor,  and  fixes  the 
punishment  therefor.  Held,  that  the  offense  denounced  by  section  4  is  de- 
fined merely  by  rules  and  regulations  thereafter  to  be  established  by  the 
Department  of  Agriculture,  and  hence  no  offense  was  created  by  such  sec- 
tion under  the  rule  that  Congress  has  no  power  to  intrust  to  the  executive 
power  to  declare  by  a  departmental  rule  or  regulation  that  to  be  unlawful 
"*  and  to  constitute  a  crime  which  would  otherwise  not  be  so,  nor  Itself  to 
declare  a  violation  of  rules  or  regulations,  thereafter  to  be  promulgated 
by  the  executive,  a  criminal  offense. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  S§  94- 
102 :  Dec.  Dig.  §  62.*] 

*For  otber  cases  see  same  topic  &  5  number  In  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexoi  ' 
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3.  CONSTITUTIONAIi    LaW    (|    62*)— DISTRIBUTION    OF    i?OWEBS— DELEGATION    TO 

Executive  of  Power  to  Designate  Crimes— Quarantine  Regulations. 

Act  Cong.  March  3, 1905,  c.  1496,  §  1,  33  Stat  1264  (U.  S.  Oomp.  St.  Supp. 
1909,  p.  1185),  authorizes  the  Secretafy  of  Agriculture  to  establish  quaran- 
tine limits  for  the  transportation  of  live  stock,  and  section  2  prohibits 
transportation  companies  from  receiving  for  transportation,  or  transporting 
from  any  quarantined  territory  In  one  state  to  another  state,  "any  cattle 
or  live  stock  except  as  hereinafter  provided,*'  and  section  6  makes  a  viola- 
tion of  section  2  a  misdemeanor.  The  exception  referred  to  In  section  2 
is  that,  in  the  event  the  Secretary  shall  deem  that  public  safety  permits, 
he  shall  establish  rules  and  regulations  under  which  live  stock  may  be  law- 
fully moved  from  quarantined  territory  in  one  state  to  another  state. 
Held,  that  the  exception  was  not  to  be  construed  as  broad  as  the  prohibi- 
tion, and  equivalent  to  a  general  prohibition  against  all  shipments  ac- 
companied by  a  general  permission  of  all  shipments  on  compliance  with 
departmental  rules,  but  rather  as  containing  a  general  prohibition,  to- 
gether with  a  limited  and  conditional  exception,  applicable  only  to  such 
epidemics  determined  by  the  secretary  to  be  of  such  a  character  as  to 
Justify  shipments  under  particular  safeguards;  and  hence  section  2  was 
not  invalid  as  attempting  to  create  an  offense  for  violation  of  the  depart- 
mental rule. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  S§  94- 
102;  Dec.  Dig.  §  62.*] 

4.  Animals  (§  31*)— Transportation— QuABAirriNE  Regulations. 

Amendment  No.  2  of  order  No.  143  of  the  regulations  of  the  Agricultural 
Department,  covering  shipments  of  cattle  from  quarantined  territory,  only 
modified,  and  did  not  revoke,  order  No.  143,  by  revoking  regulations  13  and 
14  and  substituting  two  new  regulations  therefor. 

[Ed.  Note. — For  other  cases,  see  Aiiimals,  Cent  Dig.  S  81;  Dec.  Dig.  ( 
31.»] 

The  Louisville  &  Nashville  Railroad  Company  was  indicted  for 
violating  the  live  stock  quarantine  act,  and  demurred  to  the  indict- 
ment.    Demurrer  overruled. 

O.  D.  Street,  U.  S.  Atty. 
John  C.  Eyster,  for  defendant 

GRUBB,  District  Judge.  The  indictment  charges  the  defendant 
with  a  violation  of  Act  March  3,  1905,  c.  1496,  33  Stat.  1264  (U,  S. 
Comp.  St.  Supp.  1909,  p.  1185),  providing  for  the  establishment  of  live 
stock  quarantines  by  the  Secretary  of  Agriculture,  and  the  prohibition 
of  live  stock  shipments  from  quarantined  territory  in  one  state  into 
another  state,  except  when  rules  and  regulations  permitting  such 
shipments  have  been  established  by  the  secretary,  and  then  except  in 
accordance  with  such  rules  and  regulations.  The  demurrer  to  the 
indictment  attacks  the  constitutionality  of  the  law  under  which  it  is 
framed,  upon  the  ground  that  its  effect  is  to  delegate  legislative  au- 
thority to  the  executive,  and  because  no  complete  offense  is  defined 
by  the  terms  of  the  statute. 

The  act  contains  six  sections.  The  first  authorizes  the  secretary  to 
quarantine  any  state  or  territory,  or  any  portion  thereof,  when  he  has 
determined  that  live  stock  within  it  are  infected  with  any  contagious 
diseases,  and  to  give  notice  thereof  to  transportation  companies.  The 
second  prohibits,  among  other  things,  transportation  companies  from 
receiving  for  transportation  or  transporting   from  any  quarantined 

*For  other  cases  see  same  topic  A  |  number  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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territory  in  one  state  to  another  state  "any  cattle  or  live  stock,  except 
as  hereinafter  provided."  The  third  section  makes  it  the  duty  of  the 
secretary,  when  the  public  safety  will  permit,  to  make  and  promulgate 
rules  and  regulations  governing  ^he  shipment  of  cattle  and  other  live 
stock  from  quarantined  territory  in  one  state  to  another  state,  and  to 
give  notice  of  such  rules  and  regulations  in  the  same  way  as  notice 
gf  the  establishment  of  the  quarantine  is  required  to  be  given.  The 
fourth  section  provides  that  cattle  and  other  live  stock  may  be  moved 
from  the  quarantined  territory  of  one  state  to  another  state  in  com- 
pliance with  the  rules  and  regulations  so  established,  and  that  it  shall 
be  unlawful  to  move  them  otherwise.  The  fifth  section  provides  pen- 
alties for  assaults  upon  officers  of  the  quarantine  service.  The"  sixth 
and  last  section  declares  any  one  violating  section  2  or  4  of  the  act 
guilty  of  ^  misdemeanor  and  fixes  the  punishment  therefor. 

The  indictment  alleges  the  establishment  of  the  quarantine  in  Ala- 
bama by  the  secretary  and  the  giving  of  the  required  notice;  the 
establishment  of  regulations  governing  shipments  from  the  quaran- 
tined territory  to  other  states,  and  the  giving  notice  thereof;  that 
one  of  such  regulations  provided  for  the  placarding  of  cars  and  way- 
bills in  cases  of  such  live  stock  shipments  with  the  words  "southern 
cattle";  and  that  the  defendant  received  live  stock  in  Alabama  and 
transported  them  to  Tennessee  without  so  placarding  its  waybill  and 
cars. 

A  crime  can  be  created  only  by  a  public  act,  and  the  language  of 
the  act  must  be  sufficient  to  completely  declare  and  define  the  crime 
and  affix  the  punishment.  It  is  not  competent  for  Congress  to  dele- 
gate to  the  President  or  the  head  of  an  executive  department  the 
power  to  declare  what  facts  shall  constitute  an  offence.  It  is  com- 
petent for  Congress  to  commit  to  the  executive  the  power  to  deter- 
mine when  the  occasion,  provided  by  the  law  itself  for  its  going 
into  effect,  has  occurred,  and  whether  the  facts,  which  the  law  makes 
conditions  to  its  operation  or  to  a  partial  or  temporary  suspension  of 
its  operation,  exist,  and  also  to  provide  for  the  details  of  the  law's 
administration.  It  is  not  competent  for  Congress  to  intrust  to  the 
executive  the  power  to  declare  by  a  departmental  rule  or  regulation 
that  to  be  unlawful,  in  the  sense  of  criminal,  which  would  otherwise 
be  lawful;  nor,  itself,  to  declare  a  violation  of  rules  or  regulations, 
thereafter  to  be  promulgated  by  the  executive,  a  criminal  offense. 
.The  crime  must  be  created  by  the  act  of  Congress,  alone,  for  the 
public  are  not  required  to  look  beyond  the  act  in  their  endeavor  to 
ascertain  what  is  criminal,  and  the  discretion  of  fixing  what  facts  im- 
port criminality  is  exclusively  that  of  the  lawmaker  as  distinguished 
from  the  executive.  The  effect  of  departmental  regulations,  not  ratified 
by  act  of  Congress,  is  confined  to  civil  matters,  and  cannot  be  made 
the  predicate  of  criminal  offenses.  These  are  the  principles  announced 
by  many  cases  in  the  federal  courts,  some  of  which  are  here  cited: 
Field  V.  Clark,  143  U.  S.  649,  12  Sup.  Ct.  495,  36  L.  Ed.  294;  U.  S. 
v.  Eaton,  144  U.  S.  677,  12  Sup.  Ct.  764,  36  L.  Ed.  501;  Caha  v. 
U.  S.,  152  U.  S.  218,  14  Sup.  Ct.  513,  38  L.  Ed.  415 ;  Buttfield  v. 
Stranahan,  192  U.  S.  470,  24  Sup.  Ct.  349,  48  L.  Ed.  525 ;   In  re 
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Kolloqjc,  165  U.  S.  526,  17  Sup.  Ct.  444,  41  L.  Ed.  813;  St.  Louis,  I. 
M.  &  S.  R.  R.  Co.  V.  Taylor,  210  U.  S.  281,  28  Sup.  Ct  616,  52  L. 
Ed.  1061 ;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture  (C.  C.)  172 
Fed.  712 ;  Southern  Pac.  Co.  v.  U.  S.,  171  Fed.  360,  96  C.  C.  A.  252 ; 
U.  S.  V.  Grimaud  (D.  C.)  170  Fed.  205 ;  U.  S.  v.  Matthews  (D.  C.) 
146  Fed.  306 ;  Dastervignes  v.  U.  S.,  122  Fed.  30,  68  C.  C.  A.  346 ; 
U.  S.  V.  Deguirro  (D.  C.)  152  Fed.  568 ;  U.  S.  v.  Shannon  (C.  C.)  151 
Fed.  863;  U.  S.  v.  Maid  (D.  C.)  116  Fed.  650;  U.  S.  v.  Blasingame 
(D.  C.)  116  Fed.  654. 

The  sixth  section  of  the  act  in  question  declares  the  violation  of 
section  2  and  of  section  4  of  the  act  to  be  a  misdemeanor  as  therein 
stated.  Section  4  declares  the  transportation  of  live  stock  from  a 
quarantined  territory  in  one  state  into  another  state  in  a  manner  not 
in  compliance  with  the  shipping  rules  and  regulations  of  the  Depart- 
ment of  Agriculture  to  be  unlawful.  The  crime,  so  far  as  based  on 
section  4,  when  considered  by  itself,  is  defined  merely  by  rules  and 
regulations  thereafter  to  be  established  by  the  Department  of  Agricul- 
ture. In  the  case  of  United  States  v.  Grimaud  (D.  C.)  170  Fed.  205, 
the  validity  of  a  law,  which  provided  that  violations  of  rules  and 
regulations  to  be  established  by  the  Secretary  of  the  Interior,  with 
relation  to  the  occupancy  and  use  of  forest  reservations,  should  be 
punishable  as  a  crime,  and  a  regulation  of  the  department  thereunder 
prohibiting  the  grazing  of  sheep  on  such  reservation,  unless  permitted 
by  the  secretary,  was  involved.    The  court  said  (page  207) : 

"There  can  be  no  pretense  that  Congress  itself  has  defined  as  a  crime  the 
act  for  which  defendants  are  here  indicted,  namely,  grazing  sheep,  without  per- 
mission, in  a  forest  reserve.  The  statute  Itself  does  not  forbid  or  make  any 
reference  whatever  to  sheep  grazing,  nor  in  the  remotest  degree  suggest  that 
Congress  had  it  at  all  in  mind,  and,  according  to  the  govemmenfs  own  theory. 
It  did  not  become  a  crime  until  nine  years  after  the  passage  of  the  statute, 
which  the  government  claims  made  it  criminal,  and  then  only  because  of  the 
promulgation  of  an  administrative  rule  which  it  contravenes.  The  mere  state- 
ment of  the  theory,  it  seems  to  me,  condemns  it,  and,  after  much  reflection,  I 
have  now  no  hesitancy  In  holding  that  the  statute,  in  so  far  as  it  affixes  pun- 
ishment to  infractions  of  executive  rules  and  regulations  thereafter  to  be  pro- 
mulgated, is  Incomplete  and  wholly  inadequate  to  form  the  basis  of  a  criminal 
prosecution." 

And  again,  on  page  209,  the  court  said: 

"There  can  be  no  controversy  whatever  about  the  principle  Itself;  the  only 
room  for  dilute  lies  in  its  application.  In  the  case  at  bar,  the  statute  does 
not  declare  the  grazing  of  sheep,  without  permission,  to  be  a  crime,  nor  does 
it  make  the  slightest  reference  to  that  matter,  but  declares  that  whatever  the 
Secretary  of  the  Interior  may  thereafter  prohibit  shall  be  a  misdemeanor. 
Congress  merely  prescribes  a  penalty,  and  then  leaves  it  to  the  Secretary  of  the 
Interior  to  determine  what  acts  shall  be  so  punlshaible.  Thus  it  will  be  seen 
that  the  very  essence  of  the  alleged  crime,  namely,  what  act  shall  constitute  it, 
is  not  fixed  by  Congress,  but  wholly  confided  to  the  discretion  of  an  adminis- 
trative officer.  If  this  does  not  necessarily  Involve  a  delegation  of  legislative 
power,  it  is  difficult  to  conceive  of  a  statute  challengeable  on  that  ground." 

In  the  case  of  U.  S.  v.  Eaton,  144  U,  S.  677,  687,  12  Sup.  Ct.  764, 
767  (36  L.  Ed.  691),  the  sufficiency  of  a  departmental  regulation,  re- 
quiring the  dealer  to  keep  a  record  sale  book  and  make  report  of 
sales  to  the  Commissioner  of  Internal  Revenue,  to  support  a  convic- 
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tion  under  a  law  providing  that  the  department  should  make  all  need- 
ful regulations  to  carry  out  the  law,  and  that  all  violations  of  the  law 
should  be  punished  as  offenses,  was  involved.    The  court  said: 

*'Much  more  does  this  principle  apply  to  a  case  where  it  is  sought  substan- 
tially to  prescribe  a  criminal  offense  by  the  regulation  of  a  department.  It  is 
a  principle  of  criminal  law  that  an  offense  which  may  be  the  sul)ject  of  crim- 
inal procedure  is  an  act  committed  or  omitted  *in  violation  of  a  public  law, 
either  forbidding  or  commanding  it.'  4  American  &  English  Encyclopedia  of 
Law,  042 ;  4  Bl.  Com.  5. 

"It  would  be  a  very  dangerous  principle  to  hold  that  a  thing  prescribed  by 
the  Commissioner  of  Internal  Revenue,  as  a  needful  regulation  under  the  oleo- 
margarine act.  for  carrying  it  into  effect,  could  Jie  considered  as  a  thing  *re- 
quired  by  law*  in  the  carrying  on  or  conducting  of  the  business  of  a  whole- 
sale dealer  in  oleomargarine,  in  such  manner  as  to  become  a  criminal  offense 
punishable  under  section  18  of  the  act.  [Act  Aug.  2,  1886,  c.  840,  24  Stot 
212  (U.  S.  Comp.  St  1901,  p.  2234).l     ♦     ♦     ♦ 

'^Regulations  prescribed  by  the  President  and  by  the  heads  of  departments, 
under  authority  granted  by  Congress,  may  be  regulations  prescribed  by  law,  so 
as  to  lawfully  support  acts  done  under  them  and  in  accordance  with  them,  and 
may  thus  have,  in  a  proper  sense,  the  force  of  law ;  but  it  does  not  follow  that 
a  thing  required  by  them  is  a  thing  so  required  by  law  as  to  make  the  neglect 
to  do  the  thing  a  criminal  offense  in  a  citizen,  where  a  statute  does  not  dis- 
tinctly make  the  neglect  in  question  a  criminal  offense." 

The  illegality  of  the  act  forbidden  by  section  4  lies  in  a  noncon- 
formance with  department  rules  and  regulations,  and  is  within  the 
influence  of  the  decisions  quoted  from;  and,  if  the  indictment  were 
based  solely  upon  a  violation  of  this  section,  the  demurrer  would 
seem  to  be  well  taken. 

Section  2,  however,  forbids  the  shipment  of  live  stock  from  a 
quarantined  territory  in  one  state  to  another  state,  "except  as  herein- 
after provided."  And  a  violation  of  section  2  is  declared  by  section 
6  to  be  a  misdemeanor,  and  the  punishment,  as  such,  is  fixed  by  that 
section.  Section  2,  in  connection  with  section  6,  accordingly  defines 
the  unlawful  act,  declares  it  to  be  a  crime,  and  fixes  the  punishment, 
and  this  is  xrompletely  done  by  the  public  act  itself,  without  resort  to 
departmental  regulations,  and  is,  in  this  repsect,  like  that  passed 
upon  in  the  case  of  In  re  Kollock,  supra.  The  shipment  is  declared 
to  be  unlawful,  however,  only,  "except  as  hereinafter  provided,"  and 
the  exception  is  that,  in  the  event  the  secretary  shall  deem  the  public 
safety  permits,  he  shall  establish  rules  and  regulations,  under  which 
live  stock  may  lawfully  move  from  the  quarantined  territory  of  one 
state  to  another  state. 

If  the  statute,  in  its  entirety,  be  so  construed  as  to  make  the  excep- 
tion in  its  application  as  broad  as  the  prohibition,  it  would  amount  to 
nothing  more  in  substance  than  the  fourth  section  alone.  It  would 
then  in  one  section  prohibit  all  interstate  shipments  from  quarantined 
territory,  and  in  another  permit  all  such  shipments,  when  made  in 
compliance  with  the  regulations  of  the  department.  With  that  con- 
struction, the  violation  of  law  must  in  every  instance  consist,  not  in 
the  shipment  itself,  but  in  the  failure  to  comply  with  some  depart- 
mental regulation  relating  to  it ;  and  the  criminal  act,  if  any,  created 
by  the  statute,  would  be  in  effect  the  violation  of  a  regulation  au- 
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thorized  by  the  act  to  be  made,  after  its  passage,  by  the  department. 
The  act,  so  construed,  would  be  open  to  the  same  constitutional  ob- 
jection as  is  the  fourth  section  taken  by  itself. 

The  exception,  however,  is  not  as  broad  as  the  prohibition.  .By  sec- 
tion 2  interstate  shipments  from  quarantined  territory  are  forbidden, 
except  as  afterwards  provided  by  the  act.  Congress  legislated,  hav- 
ing in  view  the  probable  occurrence  of  epidemics  of  varying  serious- 
ness and  intensity.  The  epidemic  to  be  guarded  against  might  in 
some  instances  be  so  severe  and  the  disease  of  so  serious  a  character 
as  to  require  the  absolute  cessation  of  shipments  from  the  quaran-* 
tined  territory;  while,  in  other  instances,  the  mildness  of  the  disease 
or  the  infrequency  of  the  cases  might  justify  continued  shipments, 
but  under  precautionary  measures. 

In  legislating  on  the  subject.  Congress  could  not  have  before  it  the 
facts  relating  to  each  epidemic  to  be  provided  for,  and  could  not  make 
rules  in  advance  to  fit  the  exigency  of  each  varying  case  as  it  arose. 
It  therefore  provided  a  general  prohibition  of  shipments  from  quar- 
antined territory,  and  further  provided  that  the  secretary,  as  each 
^epidemic  arose,  should  have  the  power,  if  he  determined  that  the 
public  safety  justified  it,  to  permit  shipments  for  certain  purposes  and 
under  certain  conditions  to  be  determined  by  rules  and  regulations  to 
be  established  by  him  for  that  specific  epidemic. 

The  act,  when  so  construed,  is  not  the  equivalent  of  a  general  pro- 
hibition against  all  shipments,  accompanied  by  a  general  permission 
of  such  shipments  upon  compliance  with  departmental  rules,  the  effect 
of  which  would  be  to  create  a  crime  out  of  a  violation  of  departmental 
rules  to  be  afterwards  promulgated;  but  contains  a  general  prohibi- 
tion, together  with  a  limited  and  conditional  exception,  applicable  only 
to  such  epidemics  as  are  determined  by  the  secretary  to  be  of  so  mild 
a  character  as  to  permit  of  shipments  under  certain  safe  guards  con- 
sistent with  the  public  safety.  The  act  confers  on  the  secretary  the 
power  to  determine  in  each  epidemic  (1)  whether  shipments  can  be 
made  consistently  with  public  safety  at  all ;  and,  if  so  (2),  upon  what 
conditions.  All  epidemics,  as  to  which  the  secretary  fails  to  make 
this  determination,  are  governed  by  the  general  prohibition  of  the 
statute.  As  to  others,  the  secretary  is  invested  by  the  act  with  the 
power  conditionally  to  suspend  the  operation  of  the  prohibition  by 
permitting  shipments  for  certain  purposes  and  under  certain  safe- 
guards formulated  by  departmental  rules.  Shipments  which  fail  to 
comply  with  such  rules  are  not  excepted  from  the  general  prohibition 
of  the  statute,  and  become  violations  of  the  act  under  it.  As  to  ship- 
ments alone  which  comply  with  the  regulations  of  the  department,  the 
operation  of  the  act  is  suspended.  Having  ascertained  that  the  public 
safety  permits  conditional  shipments,  the  secretary  has  no  discretion 
to  withhold  permission  to  make  them,  but  the  terms  of  the  act  makes 
it  his  duty  to  grant  it. 

The  power  of  Congress  to  commit  to  the  President  or  the  head  of 
a  department  the  authority  to  determine  whether  facts  exist,  upon 
which  the  operation  of  a  provision  of  a  law  is  to  be  suspended  in  a 
particular  instance  or  occasion  as  provided  in  it,  and  thereupon  to 
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declare  the  operation  of  the  law  suspended  in  such  instance,  has  been 
upheld  in  the  case  of  Field  v.  Clark,  143  U.  S.  649,  12  Sup.  Gt.  495, 
36  L.  Ed.  294.  That  this  is  the  effect  of  the  power  vested  in  the 
secretary  by  the  act  in  question  is  plain.  Section  3  provides  "that  it 
shall  be  the  duty  of  the  Secretary  of  Agriculture,  and  he  is  hereby 
authorized  and  directed,  when  the  public  safety  will  permit,  to  make 
and  promulgate  rules  and  regulations  which  shall  permit  and  govern 
*  *  *  the  method  and  manner  of  delivery  and  shipment  of  cattle 
or  other  live  stock  from  a  quarantined  state,"  etc.,  also  to  give  notice 
'of  such  rules  and  regulations.  Section  4  provides  that  live  stock  may 
lawfully  be  moved  from  quarantined  territory  in  compliance  with  such 
rules  and  regulations,  made  by  the  secretary  pursuant  to  section  3  of 
the  act,  but  not  otherwise. 

Under  this  construction,  the  statute  itself,  as  distinguished  from 
departmental  rules  and  regulations,  defines  the  act  made  criminal  by 
it,  viz.,  the  shipping  of  live  stock  from  a  quarantined  territory  in  one 
state  to  another  state,  and  also  fixes  the  punishment  to  be  adminis- 
tered. The  statute,  therefore,  in  and  of  itself,  completely,  creates  the 
offense;  the  effect  of  the  subsequent  provisions,  authorizing  the  secre-. 
tary  to  permit  shipments  when  the  public  safety  permits,  under  cer- 
tain conditions,  constituting  merely  a  suspensory  power  in  specific 
instances,  conditioned  upon  the  observance  by  the  shipper  of  certain 
safeguards  to  be  prescribed  by  the  rules  of  the  department. 

The  statute,  so  construed,  fully  informs  the  public  from  its  own 
provisions  of  the  character  of  the  act  made  criminal  and  of  the  pun- 
ishment prescribed  therefor,  and  does  not  vest  in  the  executive  dis- 
cretion to  determine  what  facts  shall  constitute  a  crime,  or  to  make 
that  unlawful  and  criminal  which  would  otherwise  be  lawful.  It 
merely  permits  the  executive  to  determine  the  existence  of  a  status, 
to  which  the  act  itself  attaches  the  effect  of  suspending  partially  and 
temporarily  its  own  operation,  to  declare  the ,  existence  thereof  and 
to  execute  the  law,  as  prescribed  in  the  act,  appropriate  to  the  exist- 
ence of  the  status  so  determined  and  declared  by  him.  This  is  prop- 
erly an  executive,  and  not  a  legislative,  function. 

The  indictment  alleges  the  establishment  of  the  quarantine  and 
notice  thereof  to  defendant,  personally  and  by  publication,  as  required 
by  law;  that  rules  and  regulations  permitting  shipments  from  the 
quarantined  territory  to  other  states  were  established  by  the  secretar}', 
of  which  notice  was  also  given  defendant,  personally  and  by  publica- 
tion, as  required  by  the  act;  that  defendant  received  for  transpor- 
tation the  shipment  in  question,  without  having  complied  with  such 
rules  and  regulations  or  some  of  them.  These  allegations  sufficiently 
show  that  the  shipment  came  within  the  general  prohibition  of  the 
statute,  and  was  not  relieved  therefrom  by  a  full  compliance  with  the 
permissive  regulations  of  the  department,  the  condition  upon  which, 
alone,  the  exception  becomes  operative. 

The  effect  of  amendment  No.  2  of  order  No.  143  of  the  regulations 
of  the  Department  of  Agriculture  was  only  to  modify  the  regulations 
of  March  22,  1907,  constituting  original  order  No.  143,  and  not  to 
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revoke  them;  the  modification  consisting  of  a  revocation  of  regula- 
tions 13  and  14,  and  a  substitute  of  two  new  regulations  therefor, 
leaving  the  regulations,  as  modified,  still  effective  at  the  time  of  the 
shipment,  of  which  complaint  is  made. 


UNITED  STATES  v.  GANTBAIX  et  aL 
(Circuit  Court,  D.  Oregon.    February  21,  1910.)  , 

No.  3,511. 
1.  Watebs  ahd  Wateb  Courses  (S  222*)— Reclamation  Aor--SECBETABT  of 

IRTERIOB— AUTHOBITT. 

Reclamation  Act  June  17, 1902,  c.  1093,  f  4,  32  Stat.  389  (U.  S.  Oomp.  St 
Supp.  1909,  p.  598),  provides  for  the  establishment  of  reclamation  projects 
to  be  paid  for  by  entrymen  of  the  land,  and  section  6  authorizes  and  di- 
rects the  Secretary  of  the  Interior  to  use  the  reclamation  fund  for  the 
operation  and  maintenance  of  reservoirs  and  works  constructed  under 
the  act,  proyided  th«it,  when  the  payments  are  made  for  the  major  portion 
of  the  lands  irrigated  from  the  waters  of  any  of  the  works,  then  the  man- 
agement and  operation  thereof  shall  pass  to  the  owners  of  the  land  to  be 
maintained  at  their  expense,  provided  that  the  title  shall  remain  in  the 
government  until  otherwise  provided.  Held,  that  the  Secretary  of  the  In- 
terior, being  authorized  to  tax  and  determine  the  charges,  was  authorized 
to  divide  the  same  Into  two  parts,  one  for  construction,  and  the  other  for 
maintenance  and  operation ;  and  hence  he  was  authorized  to.  impose  rea- 
sonable assessments  on  land  irrigated  prior  to  the  time  when  payment  of 
the  major  portion  of  the  cost  of  construction  had  been  made,  and  the 
'  works  passed  under  management  of  the  owners  of  the  irrigated  land. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
J222.«] 

2L  Watebs  and  Wateb  Coubses  (§  222*)  —  Ibbiqation  Pboject  —  Chabges 
Levied  bt  Secbetabt  of  Intebiob. 

Where,  by  a  contract  between  the  United  States  and  landowners  trlbu- 
tory  to  a  federal  irrigation  system,  such  landowners  agreed  to  pay  to  the 
United  States  the  charges  duly  levied  against  their  lands  for  the  con- 
struction and  maintenance  of  the  system,  they  were  only  liable  for  such 
reasonable  charges  as  the  government  was  authorized  to  collect,  propor- 
tionate to  their  share  of  the  cost  of  maintaining  and  operating  the  system, 
and  not  such  as  might  be  arbitrarily  fixed  in  advance  by  such  secretary  or 
other  governmental  officer. 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
I  222.*] 

8.  Evidence  (|  441*)— Wbitten  Oontbact— Pabol  Negotiations. 

All  oral  negotiations  preceding  a  written  contract  are  conclusively  pre- 
sumed to  be  embodied  in  the  writing,  especially  where  the  contract  shows 
on  its  face  that  it  was  not  to  become  binding  until  approved  by  the  Secre- 
tary of  the  Interior,  after  which  approval  statements  and  representations 
made  by  the  government's  local  engineer  as  to  the  construction  of  the 
contract  or  as  to  defendant's  liability  thereunder  were  immaterial. 

[Ed  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  2030 ;  Dec.  Dig. 
(  441.'»1 

4.  United  States  (|  ISO*)— Set-Otf  Against  United  States— Statutes. 

Since  a  set-off  is  a  creation  of  statute,  and  does  not  exist  at  common 
law,  if  it  is  available  at  all  in  an  action  brought  by  the  United  States,  it 
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must  appear  tbat  the  claim  has  been  presented  to  an  accounting  officer  of 
the  treasury  and  disallowed,  as  required  by  Rev.  St.  |  951  (U.  S.  Comp.  St, 
1901,  p.  695),  or  that  It  is  within  one  of  the  exceptions  specified  in  such 
section. 

[Ed.  Note.— For  other  cases,  see  United  States,  Cent  Dig.  S  118;  Dec. 
Dig.  §  130.*] 

Action  by  the  United  States  against  Roscoe  E.  Cantrall  and  others. 
On  plaintiffs'  motion  to  strike  out  portions  of  the  answer  and  on  de- 
murrer to  the  second  defense.  Demurrer  and  motion  to  strike  out 
sustained. 

'John  McCourt,  U.  S.  Atty.    • 
Charles  R.  Hardy,  for  defendants. 

BEAN,  District  Judge.  This  is  an  action  brought  by  the  United 
States  against  Roscoe  E.  Cantrall,  Nanna  M.  Cantrall,  and  Cordelia 
L/Ankeny,  on  a  contract  made  and  entered  into  by  and  between  the 
plaintiff  and  the  defendants  and  one  Henry  E.  Ankeny,  now  deceased. 

It  appears  from  the  complaint  that  on  the  15th  day  of  May,  1905, 
the  Secretary  of  the  Interior,  by  virtue  of  the  authority  conferred 
upon  him  by  the  national  reclamation  act,  determined  to  be  practicable 
an  irrigation  project  in  Klamath  county,  proposing  thereby  to  reclaim 
and  irrigate  about  200,000  acres  of  land,  and  that  at  the  time  of  the 
commencement  of  this  action,  May,  1909,  approximately  37  per  cent, 
of  the  project  had  been  completed.  Within  the  boundaries  of  the 
proposed  project,  for  some  years  prior  to  the  adoption  thereof,  the 
Klamath  Falls  Irrigation  Company,  a  private  corporation,  had  been 
engaged  in  irrigating  the  lands  of  the  defendants  and  others.  In 
order  to  carry  out  the  proposed  project,  and  to  protect  the  vested 
rights  of  the  defendants  and  other  persons  interested  in  the  Klamath 
Falls  Irrigation  Company,  the  Secretary  of  the  Interior  on  or  about 
the  28th  day  of  April,  1905,  entered  into  a  preliminary  contract  with 
the  corporation,  by  which  it  was  stipulated  that,  in  case  the  project 
should  subsequently  be  approved,  the  government  would  purchase  its 
property  and  rights  for  the  sum  of  $50,000,  and  assume  and  take  its 
place  in  furnishing  water  for  irrigation  to  the  lands  of  the  defend- 
ants and  other  persons  theretofore  served  by  it,  and  that  at  the  proper 
time  the  United  States  would  issue  to  such  parties  evidence  in  due 
form  of  the  right  to  the  use  of  water  upon  certain  described  lands, 
amounting  in  the  aggregate  to  about  1,700  acres,  from  the  irrigation 
system  to  be  constructed  by  the  United  States  "subject  to  all  the  pro- 
visions of  the  reclamation  act,  excepting  the  charges  for  the  .cost  of 
constructing"  and  "the  requirements  concerning  residence  upon  the 
lands."  The  parties  ta  take  such  water  rights  "subject  to  all  the 
other  provisions  of  the  reclamation  act,  including  the  obligations  to 
pay  the  charges  duly  levied  against  such  lands  for  the  management 
and  operation  of  the  irrigation  system,"  and  that,  after  receiving  title 
to  and  control  of  the  ditch  of  the  Klamath  Falls  Irrigation  Company, 
the  United  States  was  to  deliver  each  year  water  for  irrigation  during 
the  usual  irrigation  season  to  the  lands  described  in  such  agreement, 
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in  accordance  with  the  terms  thereof.  The  agreement  was  not  to  be- 
come binding  upon  the  Unjted  States  until  approved  by  the  Secretary 
of  the  Interior.  It  was  conditionally  approved  by  that  oificer  on  April 
28,  1905.  On  the  10th  day  of  April,  1906,  the  defendants  and  Henry 
E.  Ankeny,  who  were  the  principal  stockholders  of  the  Klamath  Falls 
Irrigation  Company,  executed  a  written  instrument,  under  their  hands 
and  seals,  whereby  they  ratified  such  contract  and  assented  to  the 
terms  and  conditions  thereof,  and  in  which  they  expressly  stipulated 
and  agreed  "to  pay  the  charges  duly  levied  against  such  lands  for 
the  management  and  operation  of  the  irrigation  system"  to  be  con- 
structed by  the  United  States,  but  not  the  charges  for  the  cost  of  con- 
structing such  system.  On  July  28,  1906,  in  pursuance  of  the  con- 
tracts referred  to,  the  Klamath  Falls  Irrigation  Company  duly  con- 
veyed and  transferred  to  the  United  States  all  of  its  irrigation  ditches, 
canals,  and  water  rights,  and  the  United  States  accepted  such  deed 
and  paid  the  stipulated  consideration  therefor.  Prior  to  May,  1907^ 
the  Klamath  project  was  so  far  completed  by  the  United  States  that 
it  was  enabled  to  deliver  water  for  the  irrigation  of  the  lands  of  the 
defendants,  together  with  a  large  quantity  of  other  lands,  and,  at  the 
request  of  the  defendants,  did  deliver  during  the  irrigation  season  of 
1907  water  for  irrigating  1,000  acres  of  the  lands  mentioned  in  the 
contracts,  for  which  the  Secretary  of  the  Interior  made  and  levied  a 
charge  of  $1.50  per  acre  for  the  land  so  irrigated,  which  was  reason- 
able and  proportional  cost  chargeable  to  such  lands  for  maintaining 
and  operating  the  system  during  such  year.  Demand  was  made  of 
the  defendants  for  the  payment  of  $1,600  in  accordance  with  such 
levy,  and  payment  thereof  refused. 

Defendants  have  filed  an  answer  in  which  they  admit  the  making 
of  the  contracts  as  set  out  in  the  complaint,  but  deny  the  other  ma- 
terial allegations  thereof,  and  for  a  further  and  separate  answer  and 
defense  plead,  in  substance:  First.  That  one  T.  H.  Humphreys  was 
the  agent  and  representative  of  the  plaintiff  in  the  making  of  the  con- 
tracts referred  to  in  the  complaint,  and  that  he  represented  to  the  de- 
fendants that  no  charge  could  or  would  be  made  for  the  operation  or 
maintenance  of  the  irrigation  system  while  the  same  was  in  course  of 
construction  and  before  the  operation  thereof  passed  to  the  owners  of 
the  lands  irrigated  thereby,  in  accordance  with  the  provisions  of  sec- 
tion 6  of  the  reclamation  act  (Act  June  17,  1902,  c.  1093,  32  Stat. 
389  [U.  S.  Comp.  St.  Supp.  J909,  p.  599])  and  it  was  so  understood 
and  agreed  between  the  parties  to  such  contract  at  the  time  it  was 
made  and  entered  into.  Second.  That  no  charge  was  made  for  the 
operation  and  maintenance  of  the  system  during  the  year  1907  to  any 
other  person  using  water  therefrom  except  the  defendants,  but  that 
a  charge  of  $1.50  per  acre  was  made  against  all  other  lands  using 
water  from  such  system  as  a  water  rental,  and  that  the  charge  made 
against  the  defendants  was  and  is  unlawful  and  contrary  to  the  terms 
of  the  contracts  and  the  representations  of  Humphreys,  and  that,  by 
reason  thereof,  the  plaintiff  should  not  be  heard  to  say  that  the  de- 
fendants are  liable  for  the  same,  and  are  and  should  be  held  to  be 
estopped  from  saying  that  the  defendants  should  pay  the  same  or  any 
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part  thereof  to  the  plaintiff.  For  a  further  and  separate  defense,  and 
by  way  of  counterclaim,  it  is  alleged  that  in  the  spring  of  1908,  and 
before  the  irrigation  season  of  that  year,  the  plaintiff  by  its  officers 
and  agents  in  charge  and  control  of  the  irrigation  system  wrongfully 
and  unlawfully  demanded  of  the  defendants  the  sum  of  $1,600  in  ad- 
vance for  the  year  1908  as  a  pretended  charge  for  maintenance  and 
operation  at  the  rate  of  $1.50  per  acre,  and  contrary  to  the  terms  and 
conditions  of  the  contracts  between  the  plaintiff  and  the  defendants; 
that  the  defendant  refused  to  pay  such  sum,  whereupon  the  plain- 
tiff, by  its  agents  and  officers,  wrongfully  and  tmlawfully  and  con- 
trary to  the  terms  and  conditions  of  Uie  contracts,  shut  off  the  water 
from  the  lands  of  the  defendants,  and  refused  to  permft  them  to  use 
water  from  such  system  to  irrigate  their  lands  for  the  seasoii  of  1908, 
unless  they  would  pay  in  advance  the  sum  of  $1,500  .for  said  pre- 
tended claim  for  expenses  and  cost  of  maintenance,  and  thereupon, 
in  order  to  save  their  crops,  they  were  forced  to  yield  to  said  demand, 

and  did  on  or  about  the day  of  May,  1908,  pay  the  fiscal  agent 

of  the  plaintiff  the  said  sum  of  $1,500  under  protest,  in  advance,  for 
the  pretended  claim  for  expenses  of  maintenance  and  operation  for 
the  year  1908;  that  said  sum  was  wrongfully  and  unlawfully  ex- 
torted from  defendants,  and  paid  by  them  under  protest,  for  which 
they  demand  judgment  against  the  plaintiff,  together  with  interest  at 
the  rate  of  6  per  cent,  per  annum  from  the  date  of  the  filing  of  the 
answer  until  paid. 

The  plaintiff  moved  to  strike  out  that  portion  of  the  answer  in 
which  the  statements  and  representations  of  Humphreys  are  set  out, 
and  demurred  to  the  second  defense  on  the  ground  that  the  facts 
therein  stated  constitute  no  defense  or  set-off  to  this  action. 

When  the  matter  came  on  for  hearing,  the  defendants  challenged 
the  sufficiency  of  the  complaint  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  for  the  reason  that  in 
the  contracts  sued  on  it  is  stipulated  that  the  defendant  shall  only  pay 
the  charges  duly  levied  against  them  for  the  maintenance  and  opera- 
tion of  the  system,  and  that,  under  the  national  reclamation  act,  the 
Secretary  of  the  Interior  has  no  power  or  authority  to  levy  or  col- 
lect such  charges  during  the  time  the  system  is  in  process  of  construc- 
tion, and  before  its  management  passes  to  the  owners  of  the  lands  ir- 
rigated thereby.    This  presents  the  first  question  for  consideration. 

By  section  4  of  the  national  reclamation  act  (32  St.  at  Large,  389) 
it  is  provided: 

"That  upon  the  determination  by  the  Secretary  of  the  Interior  that  any  irri- 
gation project  Is  practicable,  he  may  cause  to  be  let  contracts  for  the  construc- 
tion of  the  same,  in  such  portions  or  sections  as  it  may  be  practicable  to  con- 
struct and  complete  as  parts  of  the  whole  project,  providing  the  necessary 
funds  for  such  portions  or  sections  are  available  in  the  Reclamation  fund,  and 
thereupon  he  shall  give  public  notice  of  the  lands  Irrigable  under  such  project, 
and  limit  of  area  per  entry,  which  limit  shall  represent  the  acreage,  which.  In 
the  opinion  of  the  Secretary,  may  be  reasonably  required  for  the  support  of 
a  family  upon  the  lands  in  question ;  also  of  the  charges  which  shall  be  made 
per  acre,  upon  the  said  entries  and  upon  lands  in  private  ownership  which  may 
Lo  irrigated  by  the  waters  of  the  said  irrigation  project,  and  the  number  of 
annual,  installments,  not  exceeding  ten,  in  which  such  charges  shall  be  paid. 
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and  the  time  when  such  payments  shall  commence.  The  said  charges  shall  he 
determined  with  a  view  of  returning  to  the  reclamation  fund  the  estimated  cost 
of  construction  of  the  project,  and  shall  be  proportioned  equitably." 


By  section  6  the  Secretary  is 

"authorized  and  directed  to  use  the  reclamation  fund  for  the  operation  and 
maintenance  of  all  reservoirs  and  Irrigation  works  constructed  under  the  pro-' 
visions  of  this  act:  Provided  that  when  the  payments  required  by  this  act 
are  made  for  the  major  portion  of  the  lands  irrigated  from  the  waters  of  any 
of  the  works  herein  provided  for,  then  the  management  and  operation  of  such 
irrigation  works  shall  pass  to  the  owners  of  the  lands  Irrigated  thereby,  to  be 
maintained  at  their  expense  under  such  form  of  organization  and  under  such 
rules  and  regulations  as  may  be  acceptable  to  the  Secretary  of  the  Interior: 
Provided,  that  the  title  to  and  the  management  and  (q;>eration  of  the  reservoirs 
and  works  necessary  for  their  protection  and  operation  ^lall  remain  in  the 
govermnent  until  otherwise  provided  by  Congress." 

The  argument  is  that  section  6  require  the  cost  of  the  maintenance 
and  operation  of  all  reservoirs  and  irrigation  works  constructed  un- 
der the  provisions  of  the  act  to  be  paid  from  the  reclamation  fund, 
until  the  management  thereof  shall  pass  to  the  owners  of  the  lands  ir- 
rigated thereby,  and  that  the  Secretary  is  not  authorized  to  make  any 
charge  against  the  land  irrigated  for  the  maintenance  and  operation  of 
any  portion  of  the  system  which  may  be  completed  and  used  for  ir- 
rigation purposes  prior  to  that  time.  This  I  take  to  be  an  imwar- 
ranted  interpretation  of  the  act.  It  provides  that,  after  a  contract  is 
made  for  the  construction  of  the  irrigation  system  or  some  portion 
thereof,  the  Secretary  of  the  Interior  shall  give  public  notice  of  the 
lands  irrigable  under  the  system,  the  limit  of  the  area  per  entry,  and 
the  charges  which  shall  be  made  upon  such  entries,  and  the  lands  in 
private  ownership  which  may  be  irrigated  therefrom. 

There  is  no  express  restriction  upon  the  authority  of  the  Secretary 
in  making  such  charges  upon  entries  and  lands  in  private  ownership 
within  the  meaning  of  the  law,  except  that  they  shall  be  determined 
with  a  view  of  returning  to  the  "reclamation  fund  the  entire  cost  of 
construction,"  and  that  they  "shall  be  apportioned  equitably."  The 
matter  is  left  entirely  to  the  j'udgment  of  that  officer,  and  he  may  fix 
the  charges  at  such  reasonable  sums  as  he  may  deem  advisable  and 
necessary  to  carry  out  the  provisions  of  the  act,  and  to  return  to  the 
reclamation  fund  the  estimated  cost  of  the  project;  the  object  being 
to  keep  the  fund  intact,  and  to  make  each  project  pay  for  itself.  It 
is  manifest  that  Congress  did  not  intend  that  a  completed  portion  of 
the  system  should  not  be  used  for  irrigation  prior  to  the  time  the  re- 
quired payments  are  made  for  the  major* portions  of  the  lands  within 
the  project,  or  that  water  should  be  furnished  by  the  government  free 
of  cost  to  the  settlers.  The  purpose  of  the  act  is  to  encourage  the 
settlement  and  cultivation  of  arid  public  lands,  and  it  contemplates 
that  such  lands  may  be  entered  upon  as  soon  as  the  irrigation  system 
is  so  far  completed  that  water  may  be  furnished  thereby  for  irriga- 
tion purposes.  When,  therefore,  it  empowered  the  Secretary  of  the 
Interior  to  fix  and  determine  the  charges  against  the  land,  it  must 
have  intended  that  he  should  thereby  cover  the  cost  of  maintenance 
and  operation  while  in  control  of  the  United  States,  as  well  as  con- 
struction,    I  cannot  find  anything  in  the  language  which  makes  it 
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unlawful  for  the  Secretary  to  divide  the  charges  made  by  him  against 
the  land  into  two  parts,  one  for  construction  and  the  other  for  main- 
tenance and  operation.  It  is  true  he  is  authorized  by  section  6  to 
use  the  reclamation  fund  for  the  operation  and  maintenance  of  the 
system  until  the  management  thereof  passes  to  the  landowners,  but 
he  is  at  the  same  time  required  by  section  4  to  levy  such  a  charge 
against  the  land  as  will  return  to  the  fund  the  estimated  cost  thereof. 
Unless,  therefore,  he  has  authority  to  cover  the  cost  of  operation  and 
maintenance  by  charge  upon  the  lands,  the  system  must  lie  dormant 
and  unused  until  the  major  portion  of  the  entrymen  shall  pay  the 
charges  for  cost  of  construction  in  full,  or  in  time  the  fund  will  be 
exhausted  and  depleted,  a  result  evidently  not  intended  by  Congress. 
Such  a  construction  of  the  act  is  not  required  by  its  language,  and 
would  be  inconsistent  with  its  general  intent  and  purposes. 

The  objection  to  the  com*aint  is  not  well  taken.  It  does  not  fol- 
low, however,  that  the  maintenance  charges  fixed  by  the  Secretary 
of  the  Intefior  are  conclusive  as  against  the  defendants.  This  action 
is  on  an  express  contract  entered  into  between  them  and  the  govern- 
ment. The  liability  and  duty  of  both  parties  to  the  agreement  are 
measured  by  the  terms  of  the  contract.  By  it  the  defendants  agreed  to 
pay  to  the  United  States  the  charges  duly  levied  against  their  lands  for 
the  purposes  stated.  This  necessarily  means  charges  which  the  gov- 
ernment is  authorized  to  collect,  and  such  as  are  reasonable,  and  the 
proportionate  share  of  the  cost  of  maintaining  and  operating  the  sys- 
tem, properly  chargeable  to  their  lands,  and  not  such  as  may  be  arbi- 
trarily fixed  in  advance  by  the  other  contracting  party. 

The  motion  to  strike  out  parts  of  the  answer  should  be  sustained. 
It  is  a  rule  of  law  that  all  oral  negotiations  preceding  a  written  con- 
tract are  conclusively  presumed  to  be  embodied  in  the  writing  itself, 
and  especially  is  this  true  in  this  case  where  the  contract  shows  on 
its  face  that  it  was  not  to  become  binding  until  approved  by  the  Sec- 
retary of  the  Interior.  It  was  the  agreement  as  finally  approved  by 
that  officer  that  embodied  the  terms  of  the  contract  between  the  gov- 
ernment and  the  defendants,  and  any  statements  or  representations 
made  by  the  local  engineer  as  to  its  construction,  or  as  to  the  liabil- 
ity of  the  defendants  thereunder,  were  a  mere  matter  of  opinion,  and 
not  binding  upon  the  complainant. 

The  demurrer  to  the  second  separate  defense  must  also  be  sustained. 
It  will  be  noted  that  the  matter  therein  set  out  is  pleaded  in  the  form 
of  a  set-off  or  counterclaim#with  demand  for  judgment  against  the 
United  States.  Section  951,  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  695), 
provides  that: 

"In  suits  brought  by  the  United  States  against  individuals,  no  claim  for  a 
credit  shall  be  admitted,  upon  trial  except  such  as  appear,  to  have  been  pre- 
sented to  the  accounting  officers  of  the  treasury,  for  their  examination,  and 
to  have  been  by  them  disallowed,  In  whole  or  In  part,  unless  it  is  proved  to 
the  satisfaction  of  the  court  that  the  defendant  is  at  the  time  of  the  trial, 
in  possession  of  vouchers  not  before  in  his  power  to  procure,  and  that  he  was 
prevented  from  exhibiting  a  claim  for  such  credit  at  the  treasury  by  absence 
from  the  United  States  or  by  some  unavoidable  accident." 

A  set-off  IS  a  creation  of  the  statute,  and  did  not  exist  at  common 
law.    In  an  action  brought  by  the  United  States,  if  it  exists  at  all. 
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It  is  conferred  by  St.,  §  951,  and,  before  it  can  be  asserted  in  a  courts 
it  must  appear  that  the  claim  has  been  presented  to  an  accounting  of- 
ficer of  the  Treasury  and  disallowed,  or  the  pleadings  must  bring  the 
case  within  some  of  the  exceptions  specified  in  the  statute.  Schaum- 
burg  V.  U.  S.,  103  U.  S.  667,  26  L.  Ed.  599;  U.  S.  v.  Eckford,  73 
U.  S.  484,  18  L.  Ed.  920;  Reeside  v.  Secy.  Treasury  of  U.  S.,  11 
Howard,  272,  13  L.  Ed.  693;  U.  S.  v.  Patterson  (C.  C.)  91  Fed.  854; 
Yates  V.  U.  S.,  90  Fed.  57,  32  C.  C.  A.  507. 


In  re  CLARK  et  aL 
(District  Court,  N.  D.  New  York.     February  25,  1910.) 

1.  Judgment  (§  72*) — Stipulation— Scope. 

Where  a  judgment  is  entered  on  a  stipulation,  it  cannot  be  broader  than 
the  stipulation  Itself. 
[Ed.  Note. — For  other  cases,  see  Judgment,  Dec.  Dig.  S  72.*] 

2.  Judgment  (§  91*) — Scope— Stipulation. 

Where,  in  a  suit, to  set  aside  a  mortgage  for  fraud,  the  parties  stipu- 
lated that,  the  court  having  directed  findings  and  Judgment  for  plaintiff, 
and  the  parties  having  agreed  on  a  settlement,  formal  Judgment  should  be 
entered,  adjudging  the  mortgage  void,  and  that  defendants  were  estopped 
in  equity  from  asserting  as  against  plaintiff  the  mortgage  mentioned  in 
their  answer,  and  that  plaintiff  was  entitled  to  the  surplus  moneys  in 
the  hands  of  the  county  treasurer ;  the  property  having  been  sold  under 
a  prior  mortgage.  Held,  that  a  judgment  entered  on  such  stipulation  ad- 
judicated only  that  the  mortgage  was  void,  and  that  the  mortgagees  were 
estopped  in  equity  to  assert  the  same  and  to  claim  the  surplus  moneys  as 
against  plaintiff,  and  did  not  determine  that  the  mortgagees*  claim,  or 
any  part  of  it,  which  the  mortgage  was  given  to  secure,  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Dec.  Dig.  S  91.*] 

3.  Bankbuptcy  (§  328*) — Claims— Filing— Time. 

Mortgagors 'were  adjudged  bankrupts  September  21,  1007.  On  October 
28,  1908,  the  trustee  sued  to  set  aside  the  mortgage  as  in  fraud  of  cred- 
itors, resulting  in  a  judgment  for  plaintiff  entered  October  7,  1909,  on  a 
decision  on  a  stipulation  dated  September  27,  1909.  On  October  2,  1909, 
the  mortgagees  tiled  their  claim  as  a  debt  against  the  bankrupt's  estate, 
which  was  amended  on  December  15th.  Held,  that  the  proof  of  claim 
should  be  deemed  to  have  been  filed  October  2,  1909,  though  perfected  at 
a  later  date,  and,  having  been  filed  within  60  days  after  the  stipulation 
was  made  and  the  right  to  enter  judgment  perfected.  It  was  in  time. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  I  518;  Dec. 
Dig.  I  328.*] 

4.  Bankruptcy  (5  311*) — Pbepbbential  Mobtoagb— Vacation  of  Preference 

—Filing  Claims. 

If  a  preferential  mortgage  is  annulled  in  bankruptcy  proceedings,  the 
creditor  preferred  may  thereafter  prove  his  claim  to  secure  which  the 
mortgage  was  given,  and  have  it  allowed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {S  497-500; 
Dec.  Dig.  §  311.*] 

5.  Bankruptcy  (§  328*) — Claims— Filing— Time— Liquidation. 

Bankr.  Act  July  1,  1898,  c.  541,  §  57n,  30  Stat.  544  (U.  S.  Comp.  St. 
1901,  p.  3444),  provides  that  claims  shall  not  be  proved  against  a  bank- 
rupt's estate  subsequent  to  one  year  after  adjudication,  or,  if  they  are 
liquidated  by  litigation,  and  the  final  judgment  therein  is  rendered  within 
do  days  before  or  after  the  expiration  of  such  time,  then  within  60  days 

•For  other  cMei  see  tame  topic  4b  9  numbsh  In  Dec.  4k  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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after  rendition  of  such  Judgment.  Held  that,  the  holder  of  a  mortgage 
against  a  bankrupt  being  entitled  to  rely  on  his  security  lnd^)endent  of 
the  bankruptcy  proceedings  until  such  security  Is  attacked,  the  fact  that 
the  bankrupt's  trustee  waited  until  more  than  a  year  after  the  adjudica- 
tion before  suing  to  set  aside  the  mortgage  did  not  preclude  the  mort- 
gagee from  flli..g  a  claim  against  the  bankrupt's  estate  on  the  debt  se- 
cured within  60  days  after  the  right  to  enter  Judgment  vacating  the 
mortgage  was  perfected,  as  such  section  does  not  Impose  any  time  llmi- 
Jtation  where  claims  are  liquidated  b^  litigation. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec  Dig.  \  S28.*] 

6.  BANKBuirrcT  (§  311*) — Claims— Pbbfebencbs. 

Bankr.  Act  July  1,  ISdS,  c  541,  §  57g,  30  Stat.  544  (U.  S.  Oomp.  St 
1901,  p.  3444),  providing  that  the  claims  of  creditors  who  have  received 
preferences  voidable  under  section  60b,  or  to  whom  conveyances,  trans- 
fers, assignments,  or  Incumbrances,  void  or  voidable  under  section  67e, 
have  been  made  6r  given,  shall  not  be  allowed  unless  such  creditors  shall 
surrender  such  preferences,  conveyances,  transfers,  assignments,  or  In- 
cumbrances, does  not  refer  to  preferences  alone,  but  to  conveyances,  trans- 
fers, assignments,  and  Incumbrances,  and  to  claims  of  creditors  to  whom 
void  preferences  and  voidable  conveyances  and  transfers  have  been  given, 
which  are  not  to  be  allowed  unless  the  preferences,  conveyances,  and 
transfers  are  surrendered. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  {  311.*] 

In  the  matter  of  the  bankruptcy  of  Orlando  S.  Clark  and  Herbert 
R.  Clark,  as  individuals  and  as  copartners  doing  business  under  the 
name  of  the  "H.  R.  Clark  Plaster  Works."  On  petition  for  review  of 
an  order  made  by  John  M.  Brainard,  Referee  in  Bankruptcy,  disallow- 
ing and  expunging  the  claim  of  Frank  S.  Smith  and  Alice  J.  C.  Smith 
for  $4,662.40.     Order  reversed. 

Turner  &  Kerr,  for  trustee. 
Irving  Bacon,  for  claimants. 

RAY,  District  Judge.  July  10,  1907,  an  involuntary  petition  in 
bankruptcy  was  filed  against  Orlando  S.  Clark  and  Herbert  R.  Clark, 
individually  and  as  copartners  under  the  firm  name  of  the  "H.  R. 
Clark  Plaster  Works."  September  3,  1907,  an  amended  petition  was 
filed,  and  September  21,  1907,  an  adjudication  was  duly  made  pursu- 
ant to  the  prayer  of  the  petition,  and  the  matter  was  referred  to  John 
M.  Brainard,  referee. 

November  26,  1906,  Orlando  S.  Clark  executed  and  delivered  to 
Frank  S.  Smith  and  Alice  J.  C.  Smith  a  bond  in  the  sum  of  $4,662.40, 
condition  to  pay  said  sum  with  interest  as  follows :  The  sum  of  $200 
of  said  principal  and  interest  on  the  sum  owing  every  year  for  five 
years  •when  the  whole  of  said  principal  and  interest  shall  be  due  and 
payable.    This  bond  recited  that: 

"Said  sum  above  specified  being  the  amount  due  and  owing  said  parties  of 
the  second  part  by  the  party  of  the  first  part  to  this  date  on  account  of  loans 
of  money  made  to  him  at  different  times  for  which. he  has  given  his  certain 
promissory  notes." 

On  the  same  day,  and  to  secure  the  payment  of  the  said  bond  or  the 
sum  of  money  therein  agreed  to  be  paid,  the  said  Orlando  S.  Clark 
and  S.  Augusta  Clark,  his  wife,  executed,  acknowledged,  and  deliv- 
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cred  to  said  Friank  S.  Smith  and  Alice  J.  C.  Smith,  who  was  the  wife  of 
said  Frank  S.  Smith,  a  mortgage  upon  their  real  estate  therein  de- 
scribed, conditions  to  pay  the  sum  of  money  mentioned  in  said  bond 
as  therein  and  thereby  agreed  to  be  paid.  This  mortgage  was  re- 
corded in  the  office  of  the  clerk  of  the  county  of  Cayuga,  N.  Y,,  on 
the  4th  day  of  May,  1907,  and  not  before ;  that  is,  about  two  months 
prior  to  the  filing  of  the  petition  in  bankruptcy. 

On  or  about  the  6th  day  of  June,  1908,  Nelson  L.  Drummond  duly 
qualified  as  trustee  of  the  estates  of  the  bankrupts  by  executing  and 
filing  his  bond  as  such  which  was  approved  June  8, 1908.  Thereafter, 
on  the  28th  day  of  October,  1908,  the  said  trustee,  Nelson  L.  Drum- 
mond, commenced  an  action  in  the  Supreme  Court  of  the  state  of  New 
York  against  said  Frank  S.  Smith,  Alice  J.  C.  Smith,  Orlando  S. 
Clark,  and  S.  Augusta  Clark  for  a  judgment  adjudging  said  mortgage 
CO  be  fraudulent,  null,  and  void  as  against  the  creditots  of  said  Orlando 
S.  Clark  and  said  copartnership  and  as  to  the  plaintiff,  the  said  trus- 
tee, and  canceling  and  setting  same  aside. 

The  complaint  in  that  action  alleged  that  the  mortgage  and  bond 
were  given  with  the  fraudulent  intent,  purpose,  and  design  of  both  and 
all  of  the  parties  thereto  to  hinder,  delay,  and  defraud  the  creditors 
of  the  said  Orlando  S.  Clark  and  of  the  said  copartnership  in  the  col- 
lection of  their  just  dues  and  claims  out  of  the  property  of  the  said 
Orlando  S.  Clark,  and  that  there  was  no  just  or  full  consideration  for 
said  mortgage  and  bond,  and  that  the  consideration  therefor  expressed 
therein  was  and  is  largely  fictitious,  and  that  the  true  consideration 
was  less  than  one-half  of  the  amount  expressed  in  the  mortgage  and 
bond,  and  that  a  note  for  $3,000,  given  to  make  up  the  amount,  was 
without  any  consideration  whatever.  The  complaint  also  alleged  that 
the  mortgage  was  executed  and  delivered  and  received  by  the  mort- 
gagees when  the  mortgagor  was  insolvent  to  the  knowledge  of  the 
mortgagees,  and  that  same  was  received  by  them  with  such  knowledge, 
and  that  same  constituted  a  voidable  preference  under  the  bankruptcy 
law,  and  was  executed,  delivered,  and  received  with  knowledge  of 
the  insolvency  of  the  mortgagor,  etc. 

The  action  in  the  Supreme  Court  of  the  state  of  New  York  was  duly 
tried  before  the  Honorable  A.  E.  Sutherland,  Justice  of  the  Supreme 
Court,  on  issues  framed  by  the  answer  of  the  defendants  Smith,  and 
resulted  in  a  judgment  in  favor  of  the  plaintiff.  Nelson  L.  Drummond, 
as  trustee,  against  the  defendants,  entered  in  Cayuga  county  clerk's 
office,  October  7,  1909,  adjudging  that  the  said  mortgage  be  "and  the 
same  hereby  is  adjudged  void  as  against  plaintiff,  and  as  to  him  the 
same  is  set  aside;  and  it  is  further  adjudged  that  the  defendants 
Smith  be,  and  they  hereby  are,  estopped  from  claiming  or  receiving 
any  portion  of  said  surplus  moneys  derived  from  said  premises  on  ac- 
count of  the  mortgage  set  up  in  their  answer  or  otherwise,  and  that 
the  plaintiff  as  trustee  in  bankruptcy  is  entitled  to  the  whole  of  said 
surolus  moneys;  and  further  adjudged  that  the  county  treasurer  be, 
and  he  hereby  is,  directed  to  pay  over  to  the  plaintiff  all  of  said  sur- 
plus moneys  upon  the  presentation  to  him  of  a  certified  copy  of  this 
judgment  less  his  legal  fees," 
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This  judgment  was  entered  on  a  stipulation  made  by  the  attorneys 
for  the  respective  parties,  and  which  stipulation,  so  far  as  material, 
reads  as  follows: 

"And  the  court  having  handed  down  a  decision  directing  findings  and  judg- 
ment in  favor  of  plaintiff  for  the  whole  of  said  surplus  moneys  without  any 
deduction  therefrom  in  favor  of  said  defendants  Smith,  and  the  parties  having 
agreed  upon  a  settlement  of  this  action,  afid  that  to  facilitate  such  settlement 
a  formal  judgment  shall  be  entered,  it  is  now  hereby  stipulated  that  judgment 
may  be  entered  upon  this  stipulation  adjudging  said  mortgage  mentioned  in  the 
complaint  void,  and  that  the  defendants  Smith  are  estopped  In  equity  from  as- 
serting as  against  plaintiff  the  mortgage  mentioned  in  their  answer,  and  that 
plaintiff  is  entitled  to,  and  that  the  treasurer  of  Cayuga  county  pay  over  to 
him,  all  of  said  surplus  moneys,  and  that  upon  such  payment  this  action  be 
discontinued,  and  that  thereupon  a  stipulation  of  discontinuance  without  costs 
shall  be  given  by  the  attorneys  for  the  xmrties  respectively  upon  which  an  order 
in  the  usual  form  may  be  entered,  and  providing  also  for  a  cancellation  of  the 
lis  pendens  on  file  as  aforesaid." 

The  judgment  is  somewhat  broader  than  the  stipulation.  The  judg- 
ment must  be  deemed  to  have  been  entered  on  the  stipulation  and  can- 
not be  broader  than  the  stipulation  itself.  It  is  therefore  evident  that 
nothing  was  adjudicated  between  the  parties  except  that  the  mortgage 
was  void,  and  that  the  defendants  Smith  were  estopped  in  equity  from 
asserting  as  against  the  plaintiff,  said  trustee,  the  mortgage  mentioned, 
and  that  the  said  plaintiff  was  entitled  to  the  whole  of  such  surplus 
moneys. 

The  premises  described  in  the  mortgage  had  in  the  meantime  been 
sold  upon  a  prior  mortgage  and  the  surplus  moneys  paid  into  court. 

This  judgment  recites,  after  stating  the  object  of  the  action,  and  re- 
ferring to  the  mortgage  and  describing  the  premises,  as  follows : 

"And  the  issues  in  said  action  having  been  tried  at  an  equity  term  of  this 
court  held  in  and  for  the  county  of  Cayuga  in  April,  1909,  and  the  court  having 
decided  the  issues  raised  by  the  answer  of- the  defendants  Smith  in  favor  of 
plaintiff  and  directed  findings  and  a  judgment  ip  plalntifTs  favor,  ♦  ♦  • 
adjudged,"  etc. 

Thereafter  and  on  the  2d  day  of  October,  1909,  the  said  Frank  S. 
Smith  and  Alice  J.  C.  Smith  filed  their  claim  for  $4,662.40,  and  inter- 
est, basing  the  same  on  and  attaching  thereto  the  said  bond  and  the 
notes  referred  to  therein.  December  16,  1909,  an  amended  claim  was 
filed  under  an  order  of  the  referee. 

The  claim  is  for  the  same  debt  or  debts  mentioned  in  the  said  bond 
the  payment  of  which  was  secured  by  the  said  mortgage  which  was 
set  aside  by  the  Supreme  Court  as  above  stated.  The  judgment  in  the 
Supreme  Court  does  not  establish,  or  purport  to  establish,  the  amount 
actually  due  and  owing  the  Smiths  on  the  notes  and  bond  referred  to. 
It  was  not  pretended  that  no  sum  was  due  and  owing  the  Smiths; 
but  it  was  claimed  that  the  consideration  mentioned  was  in  part  ficti- 
tious, and  this  fact  seems  to  have  been  established  by  the  judgment 
were  it  not  for  the  stipulation. 

The  application  of  the  trustee  to  have  the  claim  disallowed  and  ex- 
punged was  based  in  the  main  on  the  claim  that  neither  the  proof  of 
claim  nor  the  amended  proof  of  claim  were  filed  within  one  year  from 
the  date  of  the  adjudication  in  bankruptcy,  to  wit,  September  21,  1907, 
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and  that  no  action  or  proceeding  was  taken  or  commenced  either  by 
or  against  said  claimants  within  one  year  after  said  adjudication  to 
liquidate  said  claim  by  litigation  or  the  validity  of  said  mortgage ;  al- 
so, that  the  claim  is  based  upon  promissory  notes  and  a  personal  bond, 
and  same  was  provable  at  any  time  after  said  adjudication  as  a  se- 
cured claim,  and  that  it  was  not  liquidated  by  litigation,  and  the  litiga- 
tion referred  to  in  said  amended  proof  was  confined  to  the  collateral 
security ;  also,  that  the  proof  of  said  claim  filed  October  2,  1909,  was 
made  and  filed  prior  to  the  rendering  of  judgment  in  said  action  to  set 
aside  the  mortgage,  and  the  amended  proof  was  filed  December  15, 
1909,  and  was  made  and  filed  more  than  60  days  after  the  rendition  of 
said  judgment. 

As  appears,  the  judgment  was  actually  entered  October  7,  1909, 
and  the  original  claim  shows  on  its  face  that  it  was  filed  October  2, 
1909,  5  days  before  the  judgment  was  actually  entered;  and  the 
amended  claim  shows  on  its  face  that  it  was  filed  December  15,  1909, 
more  than  60  days  after  the  judgment  was  actually  entered. 

Default  had  been  made  in  one  or  more  of  the  payments  according  to 
the  terms  of  the  bond  and  mortgage  before  the  expiration  of  the  year 
following  the  adjudication.  The  Smiths  commenced  no  action  to 
foreclose  and  brought  no  suit  upon  the  bond  or  notes,  nor  did  they  file 
any  claim  within  the  year.  Evidently  they  elected  to  stand  upon  their 
security,  the  mortgage,  and  did  so.  The  mortgage,  if  valid,  was  ade- 
quate security  for  the  full  amount  of  the  claim.  If  no  attack  was 
made  upon  the  mortgage,  then  the  Smiths  were  fully  secured  and 
in  due  time  could  have  foreclosed  and  realized.  No  obligation  rested 
upon  them  to  commence  a  foreclosure  within  the  year,  and  under  the 
laws  of  the  state  of  New  York  they  could  not  have  maintained  an  ac- 
tion to  have  the  mortgage  declared  or  adjudicated  valid.  The  trustee 
might  have  commenced  an  action  to  set  aside  the  mortgage  as  fraudu- 
lent and  void  or  as  a  fraudulent  preference  within  the  year  following 
the  adjudication;  but  he  elected  not  to  do  so,  and  did  not. 

It  does  not  appear  when  the  court  actually  made  its  decision;  but 
it  does  appear  from  the  stipulation  for  judgment  and  settlement  of 
the  action  upon  which  the  judgment  was  entered  that  this  stipulation 
and  settlement  was  made  September  27,  1909.  The  stipulation  is  dat- 
ed that  day.  If  this  settlement  and  stipulation  had  not  been  made, 
the  defendants  Smith  could  have  appealed  and  protracted  the  litiga- 
tion. I  do  not  think  that  the  delay  in  entering  the  judgment  after 
the  stipulation  was  made  affected  the  rights  of  the  Smiths  to  file  their 
claim.  The  judgrnent  was  based  on  both  the  decision  and  the  stipu- 
lation, as  the  decision  induced  the  stipulation,  and  on  the  27th  day  of 
September,  1909,  the  rights  of  the  plaintiff,  this  trustee,  to  have  the 
mortgage  formally  set  aside  and  canceled,  had  fully  ripened.  It  would 
he  too  technical  in  my  judgment  to  hold  that  the  claimants  Smith  were 
bound  to  take  notice  of  the  day  judgment  was  actually  entered  in  the 
clerk's  office  by  the  plaintiff.  They  filed  their  claim  within  60  days 
after  the  stipulation  was  mad.e  and  the  right  to  enter  judgment  was 
perfected.  The  claim  is  deemed  to  have  been  filed  October  2, 1909,  al- 
though perfected  at  a  later  date. 
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TJiis  brings  us  to  the  consideration  of  the  main  question  in  the  case, 
the  one  relied  upon  by  the  trustee  at  the  argument,  viz.:  Could  the 
claimants  Smith  file  their  claim  on  this  bond  and  the  notes  mentioned 
therein  within  60  days  of  the  termination  of  that  litigation  by  the  stip- 
ulation mentioned;  the  litigation  not  having  been  instituted  by  the 
trustee  until  more  than  one  year  from  the  date  of  adjudication? 

If  a  preferential  mortgage  is  annulled  and  set  aside  at  the  suit  of 
the  trustee,  the  creditor,  so  preferred,  may  thereafter  prove  his  claim 
to  secure  which  the  mortgage  was  given  and  have  it  allowed.  Kep- 
pel  v.  Tiffin  Savings  Bank,  197  U.  S.  356,  25  Sup.  Ct.  443,  49  L.  Ed. 
790;  Page  v.  Rogers,  211  U.  S.  576,  581,  29  Sup.  Ct.  159,  53  L.  Ed. 
332. 

In  view  of  these  decisions,  I  do  not  see  why  a  creditor  may  not 
prove  his  claim  and  have  it  allowed  in  a  case  where  his  mortgage  is 
set  aside  and  annulled  on  the  ground  that  it  was  executed  and  deliv- 
ered with  intent  to  hinder,  delay,  and  defraud  creditors.  If  in  such 
suit  the  court  should  adjudge  that  the  bond  to  secure  which  the  mort- 
gage was  given  was  wholly  without  consideration,  that  would  be  b'nd- 
ing  and  a  complete  answer  to  the  claim  when  filed.  But  such  is  not 
this  case.  We  have  no  adjudication  that  Clark  did  not  owe  Smith  the 
amount  of  the  notes,  or  some  part  thereof.  The  mortgage  by  stipu- 
lation and  judgment  was  declared  void  as  to  the  plaintiff,  this  trus- 
tee, and  he  was  held  entitled  to  the  proceeds  of  the  real  estate  re- 
maining after  the  satisfaction  of  the  first  mortgage.  This  may  have 
proceeded  on  the  ground  the  mortgage  was  executed,  delivered,  and 
accepted  as  a  preference  in  violation  of  the  bankruptcy  act,  or  on  the 
ground  it  was  made,  executed,  delivered,  and  accepted  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  creditors.  It  cannot  be 
assumed  there  was  no  consideration  whatever.  We  have  no  such 
judgment  or  finding  or  stipulation. 

I  find  nothing  in  the  bankruptcy  act  to  the  effect  that,  where  claims 
are  liquidated  by  litigation,  the  suit  or  litigation  must  be  commenced 
within  one  year  after  the  adjudication  in  order  that  the  claimant  may 
thereafter  prove  his  claim  in  case  the  litigation  goes  against  him. 
Clearly  the  trustee  may  institute  suit  at  any  time  before  the  statute  of 
limitations  has  barred  his  right  so  to  do. 

Subdivision  "n,"  of  section  57  of  the  bankruptcy  act  (Act  July  1, 
1898,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3444]),  provides 
that: 

"Claims  sball  not  be  proved  against  a  bankrupt  estate  subsequent  to  one  yesi/ 
after  tbe  adjudication ;  or,  If  they  are  llq[uidated  by  adjudication  and  the  final 
judgment  therieln  is  rendered  within  thirty  days  before,  or  after  the  expira- 
tion of  such  time,  then  within  sixty  days  after  the  rendition  of  such  judgment" 

This  judgment  was  rendered  after  the  expiration  of  one  year  from 
the  date  of  adjudication.  It  is  immaterial  when  tbe  litigation,  in  which 
the  liquidation  as  to  the  validity  of  the  mortgage  was  had,  was  com- 
menced. It  was  commenced;  the  creditor  stood  upon  the  mortgage 
as  valid,  as  he  had  the  right  to  do  without  incurring  any  penalty 
or  forfeiture,  as  none  is  prescribed  in  the  bankruptcy  act ;  and,  when 
defeated  and  compelled  to  surrender  his  security,  he  had  the  right  to 
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prove  his  claim,  and,  if  established,  to  have  it  allowed.  Keppel  v.  Tif- 
fin Savings  Bank,  197  U.  S.  356,  360-373,  25  Sup.  Ct.  443,  49  L.  Ed. 
790;  Page  v.  Rogers,  211  U.  S.  575,  581,  29  Sup.  Ct.  159,  53  L.  Ed. 
332. 

If  the  creditor  with  a  preference  may  stand  on  his  security  until 
driven  therefrom  by  a  judgment  in  a  litigation,  and  then  prove  his 
claim,  it  is  quite  clear  that  the  trustee  cannot,  in  the  absence  of  some 
express  provision  of  law,  deprive  him  of  the  right  to  prove  his  claim 
in  such  event  by  delaying  the  bringing  of  suit.  The  trustee  cannot 
penalize  the  creditor  by  any  such  action.  Suppose  the  appointment  of 
a  trustee  is  delayed  one  year  and  three  months  after  adjudication,  and 
he  thereafter  successfully  attacks  a  mortgage  held  by  a  secured  cred- 
itor on  the  ground  it  was  a  preference,  can  or  cannot  the  creditor  then 
prove  his  claim?  Where  is  the  statute  saying  he  cannot?  Subdivi- 
sion "n"  of  section  57,  quoted,  as  construed  by  the  Supreme  Court, 
says  he  can ;  that  is,  it  imposes  no  time  limitation  on  the  commence- 
ment of  the  proceedings  wherein  the  claim  is  "liquidated  by  litiga- 
tion." If  th«  creditor  may  stand  upon  his  security,  until  driven  there- 
from by  litigation  attacking  it,  and  then  prove  his  claim,  as  the  Su- 
preme Court  of  the  United  States  says  he  may,  we  must  find  some  lim- 
itation in  the  law  itself  as  to  when  such  litigation  shall  be  commenced  hi 
order  that  the  creditor  may  so  prove  his  claim  in  such  event,  or  there  is 
none.  The  courts  cannot  legislate  or  prescribe  a  time  within  which 
such  liquidation  by  litigation  shall  be  commenced.  So  long  as  a  se- 
cured creditor  having  ample  security  stands  upon  his  security,  he  has  no 
occasion  to  prove  his  claim  in  bankruptcy.  It  is  when  he  has  partial 
security  only  that  he  comes  in  and  proves  his  claim  and  shows  his  se- 
curity and  seeks  to  have  the  claim  allowed  for  the  balance. 

Counsel  for  the  trustee  urges  that  it  is  apparent  from,  the  decision 
of  the  Supreme  Court  of  the  state  of  New  York — and  the  opinion  con- 
stituting the  only  decision  filed  is  handed  up— that  the  mortgag:e  was 
tainted  by  fraud,  and  that  therefore  it  was  absolutely  void,  and  that  the 
claimants  cannot  have  advantage  or  benefit  in  any  manner  growing  out 
of  such  fraudulent  transaction.  He  cites  Baldwin  v.  Short,  125  N.  Y. 
553,  26  N.  E.  928,  Bailey  v.  Burton,  8  Wend.  (N.  Y.)  339,  and  Russell  v. 
Winne,  37  N.  Y.  591,  97  Am.  Dec.  755.  Turning  to  the  opinion  or  de- 
cision referred  to,  and  which  was  filed  December  23,  1909,  it  appears 
that  the  court  did  not  undertake  to  decide  whether  or  not  any  portion 
of  the  consideration  for  the  bond  and  mortgage  was  fictitious.  The 
learned  judge  said : 

"1  shall  not  attempt  to  decide  whether  any  portion  of  the  alleged  considera- 
tion was  fictitious  or  not.  It  is  enough  to  set  aside  the  instrument  so  far  as 
the  trustee  in  bankruptcy  is  concerned  that  it  was  given  and  accepted  when 
the  mortgagor  was  insolvent  with  the  intention  of  creating  an  unlawful  pref- 
erence, and  that  the  mortgagees  were  aware  of  the  insolvency  and  shared  in 
that  purpose,  and  that  it  was  withheld  from  the  record  until  within  four 
months  of  the  filing  of  the  petition  for  the  purpose  of  deluding  and  defraud- 
ing creditors  Into  a  continuation  of  their  business  dealings  with  the  mort- 
gagor, Orlando  S.  Clark,  and  his  partner,  Herbert  R.  Clark." 

This  was  the  ground  of  the  decision  of  the  court.    In  short,  it  was 
a  preference  in  fraud  of  the  bankruptcy  act,  as  all  preferences  are. 
176  F.— 61 
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It  was  voidable  at  the  election  of  the  trustee,  who  could  act  on  his  own 
motion  in  execution  of  his  duty,  or  who  could  be  set  in  motion  by  any 
creditor  on  application  to  the  court. 
Section  o7g  provides : 

"The  claims  of  creditors  who  have  received  preferences,  voidable  under  sec- 
tion sixty,  subdivision  b,  or  to  whom  conveyances,  transfers,  assignments,  or 
incumbrances,  void  or  voidable  under  section  sixty-seven,  subdivision  e,  have 
been  made  or  given,  shall  not  be  allowed  unless  such  creditors  shall  surrender 
such  preferences,  conveyances^  transfers,  assignments,  or  incumbrances." 

This  section  has  been  so  fully  considered  by  the  Supreme  Court 
in  Keppel  v.  Tiffin  Savings  Bank,  supra,  that  nothing  important  can 
be  added.  Reading  the  sections  therein  referred  to  with  section  57g, 
and  we  find  that  this  case  is  within  the  provisions  and  cases  refer- 
red to. 

Section  57g  does  not  refer  to  preferences  alone,  but  to  conveyances, 
transfers,  assignments,  and  incumbrances  also,  and  the  claims  of  cred- 
itors to  whom  voidable  preferences  and  voidable  conveyances  and 
transfers  have  been  given  are  not  to  be  allowed  unless  such  prefer- 
ences, conveyances,  transfers,  etc.,  are  surrendered.  The  decisions  of 
the  Supreme  Court  referred  to  apply  to  the  wjiole  of  section  57g,  and 
not  to  the  language  referring  to  preferences  alone.  Preferences  are 
voidable  by  the  trustee  at  his  suit  when  the  person  receiving  it  or  to 
be  benefited  thereby,  or  his  agent  acting  therein,  had  reasonable  cause 
to  believe  that  it  was  intended*  thereby  to  give  a  preference.  If  he 
had  no  such  "reasonable  cause  to  believe,"  it  is  not  voidable.  I  am 
unable  to  comprehend  the  receipt  of  a  voidable  preference  in  good 
faith  or  the  holding  onto  a  voidable  preference  in  good  faith.  If  a 
person  receives  a  preferential  payment  or  security,  and  has  the  "rea- 
sonable cause  to  believe  that  it  was  intended  thereby  to  give  a  prefer- 
ence," he  certainly  acts  in  violation  of  the  law,  which  he  is  presumed 
to  know,  and  there  is  an  utter  absence  of  good  faith.  It  is  true,  of 
course,  that  some  court  may  hold  he  had  the  "reasonable  cause  to  be- 
lieve" when  he  did  not,  and  the  creditor  has  the  right  to  stand  on 
what  he  asserts  and  claims  the  truth  to  be ;  but,  when  the  decision  is 
adverse,  then  the  law  presumes  he  was  wrong,  and  that  he  did  not 
act  in  good  faith  in  accepting  the  preference.  If  the  court  finds  that 
the  creditor  acted  in  good  faith  in  receiving  the  preference,  then  it 
must  find  that  he  did  not  have  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference,  and,  in  the  absence  of  such 
reasonable  cause  to  believe,  etc.,  the  preference  cannot  be  recovered. 
Here  the  Smiths  claimed  that  no  preference  was  intended,  etc.,  and 
they  had  the  right  to  contest  the  question.  The  court  found  against 
them,  as  it  did  in  the  cases  cited.  There  is  no  difference  in  principle. 
Referring  to  section  67g,  the  Supreme  Court,  in  Keppel  v.  Tiffin  Sav- 
ings Bank,  supra,  said  (197  U.  S.  361,  25  Sup.  Ct.  445  [49  L.  Ed. 
790]): 

"We  think  It  clear  that  the  fundamental  purpose  of  the  provision  In  ques- 
tion vrsLH  to  secure  an  equality  of  distribution  of  the  assets  of  a  bankrupt 
estate.  •  ♦  ♦  Equality  of  distribution  being  the  purpose  Intended  to  be 
eflTected  by  the  provision,  to  Interpret  It  as  forbidding  a  creditor  from  proving 
his  claim  after  a  surrender  of  his  preference,  because  such  surrender  was  not 
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voluntary,  would  frustrate  the  object  of  the  provision,  since  it  would  prtve  the 
bankrupt  estate  the  benefit  of  the  surrender  or  cancellation  of  the  preference» 
and  yet  deprive  the  creditor  of  any  right  to  participate,  thus  creating  an  in- 
equality." 

And,  again,  at  page  363  of  197  U.  S.,  at  page  446  of  25  Sup.  Ct. 
(49  L.  Ed.  790),  the  court  says: 

"We  are  of  opinion  that,  originally  considered,  the  surrender  clause  of  the 
statute  was  intended  simply  to  prevent  a  creditor  from  creating  inequality  in 
the  distribution  of  the  assets  of  the  estate  by  retaining  a  preference  and  at 
the  same  time  collecting  dividends  from  the  estate  by  the  proof  of  his  claim 
against  it,  and  consequently  that  whenever  the  preference  has  *been  aban- 
doned or  yielded  up,  and  thereby  the  danger  of  inequality  has  been  prevented, 
such  creditor  is  entitled  to  stand  on  an  equal  footing  with  other  creditors  and 
prove  his  claims.'* 

And  at  page  362  of  197  U.  S.,  at  page  445  of  25  Sup.  Ct.  (49  L.  Ed. 
790),  the  court  says: 

"The  word  'surrender,'  however,  does  not  exclude  compelled  action,  but,  to 
the  contrary,  generally  implies  such  action." 

It  is  settled  that:  > 

"A  penalty  is  not  to  be  readily  implied,  and,  on  the  contrary,  that  a  person 
or  corporation  is  not  to  be  subjected  to  a  penalty  unless  the  words  of  the  stat- 
ute plainly  impose  it."  Tiffany  v.  National  BanlJ,  18  Wall.  409,  410,  21  L.  Ed. 
862,  cited  and  approved,  Keppel  v.  Tiffin  Savings  Bank,  107  U.  S.  302,  25  Sup. 
Ct  445,  49  L.  Ed.  790. 

The  claimants  Smith  presented  their  claim,  having  been  compelled 
to  surrender  their  preference  or  mortgage,  after  such  compulsion  had 
been  imposed  by  the  decision  of  the  court  and  were  entitled  so  to  do 
and  to  have  it  allowed  at  such  sum  as  was  due  and  owing  on  the  notes, 
as  there  is  no  .penalty  or  forfeiture  imposed  by  the  act  in  such  a  case. 

The  order  of  the  referee  disallowing  and  expunging  the  claim  is 
reversed;  but  the  trustee  may  within  10  days  interpose  an  answer  de- 
nying or  bringing  in  question  the  validity  of  the  notes  and  the  amount 
due  and  owing  thereon  in  case  he  is  so  advised.  If  no  answer  is  in- 
terposed, there  will  be  an  order  allowing  the  claim. 


UNITED  STATES  v.  BOSTON  ELEVATED  RY.  CO.  et  al, 

(Circuit  Court,  D.  Massachusetts.    March  10,  1910.) 

No.  663. 

1.   MtTNICIPAL  COBPOBATIONS  (§  •690*)— RIGHTS  IN    STBKET— LICENSE— TERMINA- 
TION. 

Where  the  owner  of  a  building  let  to  the  government  for  a  post  office 
was  granted  permission  by  the  city  to  excavate  and  occupy  part  of  a  base- 
ment room  lying  under  the  sidewalk,  the  owner's  license  to  continue  so  to 
use  the  street  was  terminated  by  a  subsequent  notice  from  the  mayor  to 
remove  everything  belonging  to  him  under  the  sidewalk  within  the  street 
line  which  interfered  with  a  street  railway  company's  construction  of  a 
subway  under  authority  granted  by  Acts  Mass.  1906,  c.  520,  authorizing 
It  to  locate  and  construct  the  subway  wherever  it  might  deem  best  within 
the  limits  of  the  street,  subject  only  to  the  approval  of  the  railroad  com- 
missioners. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
1490;  Dec.  Dig.  §  690.*1 

*For  other  casei  see  same  topic  A  S  nttmbbb  in  Dec.  4k  Am.  Digs.  19(^7  to  date»  4k  Rep'r  Inoezei 
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2.  United  States  (§  57*)— Occupation  op  Premises  pob  Governmental  Pub- 
poses— Eviction  BY  Owner. 

The  owner  of  premises,  by  virtue  of  his  title,  may  evict  and  dispossess 
officers  of  the  government,  though  occupying  and  using  the  premises  by 
governmental  authority  and  In  the  performance  of  governmental  functions. 

[Ed.  Note. — ^For  other  cases,  see  United  States,  Cent  Dig.  {  40;  Dec. 
Dig.  §  57.*] 

a  Post  Office  (§  6*)— ••Establish." 

Const,  art.  1,  §  8,  cL  7,  authorizes  Congress  to  establish  post  offices  and 
post  roads,  and  Rev.  St  §  3829  (U.  S.  Comp.  St.  1901,  p.  2608),  empowers 
the  Postmaster  General  to  establish  post  offices  at  all  such  places  on  post 
roads  established  by  law  as  he  may  deem  expedient  Held,  that  the  gov- 
ernment's mere  occupation  of  a  rented  building  on  a  post  road  for  a  post 
office  did  not  constitute  the  establishment  of  a  post  office  in  the  sense  of 
accomplishing  of  itself  any  appropriation  or  dedication  of  the  site  selected 
to  public  use,  or  any  interference  with  existing  rights  therein. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Cent.  Dig.  §  6;  Dec.  Dig. 
§6.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  24(59-2473.] 

i.  Eminent  Domain  (§  47*)— Property  Taken  for  Public  Use— Condemna- 
tion—Federal  Uses. 

In  general,  property  devoted  to  one  public  use  may  be  taken  for  another 
public  use ;  the  right  to  take  for  federal  uses  being  paramount. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  107;  Dec. 
Dig.  §  47.*] 

5.  Eminent  Domain  (§  69*)— Condemnation  of  Land— Post  Offices— Pay- 

ment OP  Compensation. 

The  United  States  cannot  obtain  a  site  for  a  post  office  by  condemnation 
except  on  paying  just  compensation  to  the  owners  of  the  rights  extin- 
guished, whether  public,  semipublic,  or  private. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  171 ;  Dec . 
.  Dig.  §  69.*] 

6.  Post  Office  (S  6*)- Use  of  Premises— Effect. 

Occupation  of  rented  premises  by  the-  post  office  department  for  a  post 
office  does  not  of  itself  give  the  government  any  rights  in  the  premises 
greater  than  were  obtained  by  the  establishment  of  the  post  office  in  them, 
nor  is  such  fact  material  of  itself  in  determining  the  precise  nature  of 
the  rights  obtained. 

[Ed.  Note.— For  other  cases,  see  Post  Office,  Cent  Dig.  §  6;  Dec.  DIs. 
«  6.*] 

7.  Post  Office  (§  6*)— Site  for  Post  Office— Rights  of  Government. 

Laws  Mass.  1906,  c.  520,  conferring  on  a  street  railway  company  the 
right  to  locate  and  construct  its  subway  anywhere  within  the  limits  of  a 
street,  took  effect  by  acceptance  of  the  company  August  23,  1900.  The 
plans  of  the  company  showing  the  location  at  the  point  in  question  were 
filed  January  28,  1907.  These  plans  were  finally  approved  April  30.  1909, 
with  some  alterations,  not  however  affecting  the  point  in  question.  In 
June  and  October,  1908,  the  owner  of  abutting  property  obtained  a  license 
from  the  city  to  use  the  space  under  the  sidewalk,  which  would  necessarily 
be  encroached  on  by  the  subway  when  built  On  October  7,  1908,  the 
owner  rented  the  premises,  including  the  space  under  the  sidewalk,  to 
the  government  for  a  post  office.  Ileld,  that  the  United  States  was  charge- 
able with  notice  of  the  railroad's  rights  in  the  premises  so  that  it  could 
not  maintain  a  bill  to  enjoin  the  railroad  from  interfering  with  the  space 
beneath  the  sidewalk. 

[Ed.  Note. — For  other  cases,  see  Post  Office,  Cent  Dig.  |  6;  Dec  Dig. 
8  6.«] 

*For  other  casei  lee  same  topic  A  f  nctmbeb  tn  Dec.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  IndexM 
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In  Equity.  Bill  by  the  United  States  against  the  Boston  Elevated 
Railway  Compaay  and  others.    Bill  dismissed. 

Asa  P.  French,  U.  S.  Atty. 

Gaston,  Snow  &  Saltonstall  and  Thomas  Hunt,  for  defendants. ' 

DODGE,  District  Judge.  This  case  has  been  heard  upon  the  bill 
and  the  answers  filed  by  the  two  defendants.  .At  the  hearing  an  agreed 
statement  of  facts  was  submitted,  and  evidence  was  also  introduced  by 
the  complainant  and  the  defendants  respectively.  Upon  a  motion  made 
by  the  complainant  for  a  preliminary  injunction,  a  restraining  order 
was  issued  January  25,  1910,  which  has  since  remained  in  force,  pend- 
ing a  hearing  upon  an  order  to  show  cause  why  a  temporary  injunction 
should  not  issue.  The  hearing  upon  bill  and  answers  having  presented 
all  the  questions  which  would  be  involved  in  a  hearing  under  the  order 
to  show  cause,  the  restraining;  order  will,  if  the  complainant  maintains 
its  bill,  become  a  permanent  injunction. 

The  parties  assert  conflicting  rights  in  certain  premises  within  the 
limits  of  Brattle  street  in  Cambridge,  lying  below  the  sidewalk,  on 
the  southerly  or  easterly  side  of  that  streeii  Certain  rooms  on  the 
ground  floor  of  a  building  there,  ^fronting  on  Brattle  street,  and  in 
connection  therewith  a  basement  room  in  the  same  building  below,  are 
occupied  and  used  by  the  Cambridge  post  ofiice,  and  have  been  so  oc- 
cupied and  used  by  it  for  post  ofiice  purposes  since  August  25,  1909 ; 
the  Postmaster  General  having  previously  established  a  post  office 
there  on  October  7,  1908,  as  is  admitted.  The  basement  room  referred 
to  is  for  the  most  part  within  and  underneath  the  building  and  outside 
the  street  limits,  but  at  one  end  it  extends  beyond  the  front  line  of  the 
building  into  the  limits  of  Brattle  street,  underneath  the  sidewalk,  and 
is  lighted  in  part  through  sidewalk  lights  within  the  street  limits.  The 
defendants  are  engaged  in  constructing  a  subway,  under  authority 
granted  to  the  defendant  railway  company  by  the  state  of  Massa- 
chusetts. The  subway  is  to  run  at  this  point  beneath  the  surface  of 
Brattle  street,  but  within  its  limits,  and,  as  planned,  it  will  permanently 
occupy  a  part  of  that  space  beneath  the  sidewalk,  and  within  the  street 
limits,  into  which  the  basement  room  referred  to  extends.  Such  occu- 
pation will  reduce  the  floor  area  of  the  room,  at  present  about  1,125 
square  feet,  by  about  80  square  feet.  It  will  also  somewhat  interfere 
with  the  light  which  the  room  now  receives  through  the  sidewalk, 
though  the  subway  is  to  be,  in  section,  of  such  a  shape  that  the  area  of 
the  sidewalk  lights  will  not  be  reduced.  The  process  of  construction 
will  also,  while  it  lasts,  inevitably  interfere  to  some  extent  with  the 
present  use  of  the  room  by  the  post  office  authorities. 

The  United  States  as  complainant  alleges  that  it  is  essential  to  the 
effective  and  convenient  operation  of  the  postal  service  that  in  the 
exercise  of  its  constitutional  duty  it  should  not  be  prevented  from 
or  disturbed  in  the  use  of  the  premises  referred  to  or  any  part  thereof. 
It  contends  that  any  invasion  of  or  interference  with  those  premises 
by  the  defendants,  after  the  establishment  of  a  post  office  in  them  and 
while  they  are  being  occupied  and  used  for  the  purposes  of  the  postal 
service  as  at  present,  will  be  unlawful;  and  it  seeks  to  have  the  inva- 
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sion  and  interference  which  the  defendants  propose  and  threaten  by 
their  intended  construction  of  the  subway  at  this  point,  in  the  manner 
described,  enjoined  by  the  court  upon  that  ground. 

No  alleged  want  of  jurisdiction  in  the  court  to  inquire  into  the  law- 
fulness of  the  government's  possession  has  in  this  case,  to  be  consid- 
ered. The  government  has  come  into  court  of  its  own  accord  to  apply 
for  the  protection  sought  by  its  bill  and  is,  therefore,  undertaking  to 
prove  the  lawfulness  of  the  possession  which  it  asks  the  court  to  de- 
fend. 

Brattle  street  is  an  ancient  public  highway  and  a  post  road.  The 
authority  given  the  defendant  railway  company  to  build  a  subway  un- 
der it  is  contained  in  an  act  passed  by  the  Massachusetts  Legislature 
which  was  approved  by  the  Governor,  June  23,  1906,  and  is  published 
as  chapter  520  of  the  Acts  of  1906.  It  has  taken  effect  by  acceptance 
as  provided  in  section  32,  and  has  therefore  been  in  effect  at  least  since 
August  23,  1906.  The  defendant  Hugh  Nawn  Contracting  Company 
is  performing  the  physical  work  of  the  construction  in  virtue  of  a 
contract  with  the  railway  company  and  under  its  direction  and  con- 
trol. The  act  referred  to,  in  sections  1  and  4,  gives  the  defendant 
company  full  authority  t#  locate  and  construct  the  subway  wherever 
it  may  deem  best  within  the  limits  of  Brattle  street,  subject,  however, 
to  the  approval  of  the  Railroad  Commissioners. 

The  defendants  contend  that  their  proposed  construction  of  the  sub- 
way, inasmuch  as  it  has  been  duly  autnorized  by  law  and  is  to  be  wholly 
confined  within  the  limits  of  Brattle  street,  will  not,  even  if  it  encroach 
upon  that  part  of  the  basement  room  referred  to  which  lies  under 
Brattle  street,  invade  or  enter  upon  premises  in  which  the  complainant 
has  any  rights  as  against  them,  and  that  it  cannot,  therefore,  be  for- 
bidden as  unlawful  by  the  court 

The  United  States  has  no  ownership  in  any  portion  of  the  premises 
occupied  and  used  by  the  Cambridge  post  office  as  above.  It  has 
never  acquired  or  attempted  to  acquire  them  or  any  part  of  them, 
either  by  condemnation  or  purchase.  Its  occupation  and  use  of  them 
are,  so  far  as  they  are  supported  by  any  title  to  them,  under  and  by 
virtue  of  an  agreement  with  Edwin  H.  Abbot  of  Cambridge.  He,  for 
the  purposes  of  this  decision,  there  being  no  suggestion  of  title  in  any- 
one else,  may  be  assumed  to  be  their  owner,  although  no  proof  of  his 
title  has  been  offered.  June  30,  1908,  Mr.  and  Mrs.  Abbot  tendered 
to  the  Post  Office  Department  a  written  agreement  to  lease  the  space 
on  the  ground  floor  of  the  building  and  the  basement  room,  for  10 
years,  upon  terms  and  conditions  stated.  By  a  letter  dated  October 
7,  1908,  the  department  accepted  their  agreement,  subject  to  the  pro- 
visions of  the  form  of  lease  used  by  the  department  in  such  cases,  and 
notified  Mr.  Abbot  that  a  lease  would  be  drawn  up  and  sent  for  exe- 
cution when  the  premises  should  be  reported  by  a  department  repre- 
sentative as  fitted  up  according  to  the  agreed  terms,  l^o  actual  execu- 
tion of  any  lease  has  been  shown.  The  agreement  and  acceptance  refer- 
red to  are  Exhibits  G  and  H  annexed  to  the  agreed  statement  of  facts. 
On  August  25, 1909,  possession  of  the  premises  was  given  to  and  taken 
by  the  department,  which  has  ever  since  retained  it. 
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Mr.  Abbot's  right  to  excavate  and  occupy  that  part  of  the  basement 
roorti  lying  under  the  sidewalk  rests  upon  permission  granted  him  by 
the  city  of  Cambridge,  as  set  forth  in  orders  made  by  its  board  of  alder- 
men June  2,  June  9,  and  October  13,  1908.  Copies  of  these  are  Ex- 
hibits C,  E,  and  F  annexed  to  the  agreed  statement  of  facts.  Under 
date  of  August  26,  1909,  the  mayor  of  Cambridge,  upon  a  petition  by 
the  defendant  railway  company,  and  acting  in  accordance  with  section 
10  of  chapter  620,  Acts  1906,  above  referred  to,  notified  Mr.  Abbot 
in  writing  to  remove  everything  belonging  to  him  under  the  sidewalk 
and  within  Brattle  street,  which  interfered  with  the  construction  of  the 
subway  as  proposed,  within  30  days.  Exhibit  K  annexed  to  the  agreed 
statement  of  facts  is  a  copy  of  this  notice.  The  government  argues 
that  Mr.  Abbot's  property  under  the  sidewalk  was  not  of  like  kind  with 
the  kinds  of  property  specifically  mentioned  in  section  10,  and  that  the 
mayor's  notice  was  inoperative  to  require  its  removal.  But  it  seems 
to  me  that  all  property  which-  the  company  should  "deem  to  interfere" 
with  the  construction  of  the  subway,  as  it  did  this  property,  is  within 
the  provisions  of  the  section ;  and  that  the  mayor's  notice  was  an  ef- 
fectual revocation  of  Mr.  Abbot's  license  to  maintain  it  where  it  was. 
His  license  to  occupy  that  portion  of  the  basement  room  included  in 
the  space  described  by  the  notice  being  thus  withdrawn,  he  was  with- 
out any  rights  therein  as  against  the  company,  from  and  after  the  date 
of  the  notice. 

The  defendants  concede  that  the  government  is  to  be  protected  in 
the  occupation  not  only  of  any  property  it  may  own,  but  also  in  the  oc- 
cupation of  any  property  whereof  it  may  be  in  lawful  possession, 
whether  used  by  it  .for  post  office  purposes  or  for  any  other  public 
purposes  whatsoever.  But  they  contend  that,  before  it  can  claim  such 
protection,  the  government  must  prove  the  lawfulness  of  its  posses- 
sion, and  that  mere  present  occupation  and  use  for  public  purposes, 
however  lawful  in  their  origin,  if  without  other  right  or  title  except 
suclf  as  may  result  ipso  facto  from  that  use,  do  not  establish  such  law- 
ful possession  in  the  government  as  against  persons  otherwise  lawfully 
entitled.  They  contend  that  there  is  nothing  in  the  evidence  to  show 
any  right  or  title  in  the  United  States  to  the  premises  here  in  question, 
derived  from  any  source  other  than  Mr.  Abbot. 

If  the  government  has  only  Mr.  Abbot's  rights  in  the  premises,  it  is 
without  any  right  to  oppose  the  construction  of  the  subway  through  so 
much  of  them  as  lie  under  Brattle  street.  It  claims,  however,  in  virtue 
of  its  paramount  authority,  a  right  to  use  the  premises  and  to  use 
every  part  of  them  which  transcends  any  right  that  a  mere  owner  of 
abutting  property  could  assert.  The  only  facts  which  it  alleges  in  its 
bill  as  establishing  the  right  of  the  government  to  the  relief  asked  for 
are,  in  substance :  The  establishment  of  a  post  office  in  the  premises 
by  the  Postmaster  General,  the  present  use  of  the  premises  for  post 
office  purposes,  and  the  necessity  to  the  operation  of  the  postal  service 
that  the  government's  occupation  and  use  should  in  no  respect  be  dis- 
turbed. And  it  contends  that  inasmuch  as  the  Postmaster  General  has 
selected  the  premises  and  established  a  post  office  in  them,  by  virtue 
of  the  power  and  discretion  vested  in  him  by  law,  and  this  original 
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occupation  of  them  by  the  government  was  lawful,  and  has  since  been 
continued  by  its  officers  in  the  performance  of  their  appointed  func- 
tions, the  government  must,  for  the  purposes  of  this  case,  now  be  re- 
garded as  in  lawful  occupation  of  them  and  they  must  be  regarded  as 
constituting  in  every  part  an  instrumentality  of  the  federal  govern- 
ment, of  which  it  cannot  be  lawfully  dispossessed,  either  in  whole  or 
in  part,  so  long  as  its  occupation  and  use  of  them  for  post  office  pur- 
poses may  continue.  As  to  that  part  of  them  lying  within  the  limits 
of  Brattle  street,  the  government  further  contends  that  its  right  to  use 
them  must  be  regarded  as  expressly  authorized  by  act  of  Congress  and 
as  paramount,  because  they  are  within  the  limits  of  a  post  road. 

That  the  owner  of  premises  may,  by  virtue  of  his  title,  evict  and  dis- 
possess officers  of  the  government,  though  occupying  and  using  them 
by  government  authority  and  in  the  performance  of  governmental 
functions,  the  United  States  is  obliged  to  concede,  in  view  of  the  de- 
cision in  U.  S.  V.  Lee,  106  U.  S.  196,  1  Sup.  Ct.  240,  27  L.  Ed.  171. 
But  it  insists  that,  unless  the  continued  occupancy  of  its  officers  be- 
comes a  violation  of  some  prior  conflicting  right  secured  by  the  Consti- 
tution to  those  attempting  to  oust  it,  its  contentions  above  summarized 
must  prevail. 

For  the  purposes  of  this  decision,  it  thus  becomes  necessary  to  in- 
quire, in  the  first  place,  what  rights  in  land  the  government  may  ac- 
quire merely  by  the  establishment  of  a  post  office,  followed  by  occupa- 
tion and  use  for  necessary  post  office  purposes ;  and  next  whether  or 
not  any  violation  of  prior  conflicting  rights  secured  by  the  Constitu- 
tion will  be  involved  in  sustaining  the  claim  of  the  government  as 
against  the  claim  of  the  defendants. 

In  the  mere  fact  that  the  department  has  established  a  post  office  in 
the  premises  I  am  unatile  to  find  any  strong  support  for  the  govern- 
ment's position.  Congress  has  power  under  tho  Constitution  (article 
1,  §  8,  cl.  7)  to  "establish  post  offices  and  post  roads."  It  has  empow- 
ered the  Postmaster  General  to  "establish  post  offices  at  all  such  places 
on  post  roads  established  by  law  as  he  may  deem  expedient."  Rev. 
St.  §  3829  (U.  S.  Comp.  St.  1901,  p.  2608).  The  power  to  which  these 
provisions  refer  is  power  "to  designate  the  places  where  mail  shall  be 
received  and  delivered."  Ware  v.  U.  S.,  4  Wall.  617,  632,  18  L.  Ed. 
389.  A  place  having  been  so  designated,  there  is  a  post  office  over 
which  a  postmaster  may  be  appointed,  and  the. post  office  thereafter 
continues  to  exist  until  it  is  discontinued.  But  no  reason  appears  for 
believing  that  such  establishment  accomplishes  of  itself  any  appropria- 
tion or  dedication  of  the  site  selected  to  public  uses,  or  any  interference 
with  existing  rights  therein.  It  is  said  in  Kohl  v.  U.  S.,  91  U.  S.  367, 
372,  23  L.  Ed.  449 : 

"When  the  power  to  establish  post  offices  and  create  courts  within  the  states 
was  conferred  upon  the  federal  government,  included  in  it  was  authority  to 
obtain  sites  for  such  offices  and  for  courthouses,  and  to  obtain  them  by  such 
means  as  were  known  and  appropriate.  The  right  of  eminent  domain  was  one 
of  these  means  well  known  when  the  Constitution  was  adopted,  and  employed 
to  obtain  lands  for  public  uses." 

Equally  well  known  means  of  obtaining  sites  were,  of  course,  pur- 
chase from  or  agreement  with  the  owner.    Admitting  then  that  power 
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to  establish  offices  includes  authority  to  obtain  sites,  it  does  not  follow 
that  the  authority  must  necessarily  be  exercised,  or  that  any  of  the 
means  referred  to  must  necessarily  be  used,  whenever  there  is  an  exer- 
cise of  the  power  to  establish  an  office,  and  still  less  does  it  follow  that 
establishment  is  in  itself  a  means.  It  seems  not  impossible  that  a  place 
might  be  designated  and  used  as  a  post  office  without  "obtaining"  any 
site  at  all.  The  designation  and  use  might  be  in  advance  of  proceed- 
ings to  condemn  or  of  negotiations  with  the  owner.  Nor  does  estab- 
lishing a  post  office  seem  to  confine  it  of  necessity  during  its  continu- 
ance to  the  particular  site  first  designated.  In  order  to  change  the  site 
it  does  not  appear  that  discontinuance  and  re-establishment  are  re- 
quired. It  would  seem,  indeed,  that  the  Cambridge  Post  Office  can 
hardly  have  been  first  "established"  in  1908,  and  that  what  was  really 
accomplished  by  the  depjartment's  acceptance  of  Mr.  Abbot's  offer,  on 
October  7th  of  that  year,  may  have  been  rather  a  change  of  location 
of  an  established  post  office,  though  it  is  called  an  "establishment"  in 
paragraph  1  of  the  agreed  facts.  But,  however  this  may  be,  I  think 
it  clear  that  if  the  government  does  exercise  its  authority  to  obtain 
a  site  when  it  establishes  an  office,  the  exercise  must  be  by  the  use  of 
one  or  the  other  of  the  means  referred  to,  that  the  rights  acquired 
must  depend  wholly  upon  the  means  adopted,  and,  further,  that  no 
greater  rights  can  be  acquired  than  would  ordinarily  be  acquired  by  the 
use  of  the  same  means,  merely  by  reason  of  the  fact  that  the  govern- 
ment has  used  them  in  connection  with  the  establishment  of  a  post 
office. 

The  subsequent  use  and  occupation  for  postal  purposes  are  relied  on 
in  connection  with  the  establishment,  as  supporting  the  right  which  the 
government  asserts.  The  character  of  this  occupation  and  use  shows 
that  all  the  acts  of  the  department  officers  have  been  within  the  scope 
of  their  official  duties,  but  this  I  do  not  understand  to  be  denied.  It 
can  have  no  force  of  itself  to  give  the  government  any  rights  in  the 
premises  greater  than  were  obtained  by  the  establishment  of  the  office 
in  them,  nor  any  weight  of  itself  in  determining  the  precise  nature  of 
the  rights  obtained. 

If  the  government  had  purchased  these  premises  from  the  owner,  it 
would  have  acquired  no  greater  rights  in  so  much  of  them  as  lay  un- 
der Brattle  street  than  it  acquired  under  its  agreement  with  the  owner. 
It  does  not  seem  to  be  disputed  that  it  might  have  obtained  the  whole 
site,  whether  within  or  without  Brattle  street,  by  using  its  right  of 
eminent  domain.  The  general  principle  is  that  property  devoted  to  one 
public  use  may  be  taken  for  another  public  use,  -and  that  the  right  to 
take  for  federal  uses  is  paramount.  Had  the  department  chosen  to 
adopt  this  means,  it  would  have  extinguished,  so  far  as  it  was  con- 
cerned, all  other  rights  in  every  part  of  the  premises,  whether  belong- 
ing to  the  city  of  Cambridge  or  the  defendant  railway  company.  But 
it  could  have  resorted  to  this  means  of  obtaining  the  site  only  at  the 
cost  of  making  just  compensation  to  the  owners  of  the  rights  extin- 
guished, whether  public,  semipublic,  or  private.  See  St.  Louis  v.  Tele- 
graph Co.,  148  U.  S.  92,  100,  101,  13  Sup.  Ct.  485,  37  L.  Ed.  380. 
With  the  principles  according  to  which  the  amount  of  such  compensa- 
tion would  have  been  determined  we  are  not  now  concerned.    Instead 
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of  assuming  any  such  burden,  the  department  contented  itself  with  ac- 
quiring for  a  term  the  owner's  rights  in  the  premises  by  agreement 
with  him.  To  hold  that  establishment  of  a  post  office  and  occupation 
and  use  of  the  site  so  enlarged  the  rights  obtained  from  the  owner  as 
to  make  them,  for  so  long  as  he  and  the  department  might  agree, 
practically  equal  to  those  which  might  have  been  obtained  by  con- 
demnation, would  seem  to  involve  the  conclusion  that  the  United  States 
might  dispense  altogether,  in  many  supposable  cases,  with  condemna- 
tion proceedings  and  with  just  compensation.  The  same  result  might 
be  secured  at  less  trouble  and  expense,  whenever  the  department  could 
agree  with  the  owner,  without  regard  to  incumbrances  or  easements. 
The  controlling  reason  for  the  decision  in  U.  S.  v.  Lee,  106  U.  S.  196, 
218-221,  1  Sup.  Ct.  240,  27  L.  Ed.  171,  already  referred  to,  was,  as 
appears  by  the  majority  opinion,  that  to  allow  possession,  occupation, 
and  use  by  the  government  to  prevail  of  themselves  against  the  own- 
er's rights  would  be  to  permit  the  seizure  of  property  without  due 
process  of  law,  and  its  devotion  to  public  uses  without  just  compensa- 
tion, in  violation  of  the  fifth  amendment. 

It  is  further  to  be*  remembered  that,  because  condemnation  proceed- 
ings are  in  rem,  public  notice  and  hearing  are  essential  to  their  validity, 
and  the  notice  must  describe  the  land  to  be  taken.  Nothing  of  the 
kind  being  required  for  the  ''establishment"  of  a  post  office,  there  was, 
of  course,  nothing  of  the  kind  in  this  instance.  The  boundaries  of  the 
site  were  agreed  between  Mr.  Abbot  and  the  department  without  op- 
portunity for  any  assertion  of  other  rights  in  the  land  within  those 
boundaries. 

That  the  department  may  obtain  land  within  the  limits  of  a  post 
road,  or  rights  in  such  land  beyond  the  right  to  use  it  as  part  of  a 
post  road,  by  means  other  than  those  it  is  obliged  to  use  in  the  case 
of  land  not  so. situated,  I  see  no  reason  to  believe.  If  a  telegraph  com- 
pany uses  such  a  road  under  the  permission  gjiven  by  Congress  in  Rev. 
St.  §  5263  (U.  S.  Comp.  St.  1901,  p.  3579),  it  cannot  displace  private 
rights  without  the  owner's  consent.  Pensacola,  etc.,  Co.  v.  Western 
Union,  etc.,  Co.,  96  U.  S.  1,  11,  12,  24  L.  Ed.  708. 

If  it  would  be  in  any  case  possible  to  allow  a  greater  effect  than  I 
have  allowed  to  the  "establishment"  of  this  post  office  on  October  7, 
1908,  I  think  the  facts  agreed  afford  strong  ground  for  holding  that 
the  department  should  be  presumed  to  have  had  no  intention  of  acquir- 
ing by  it,  in  this  case,  any  rights  adverse  to  those  on  which  the  railway 
company  relies.  On  the  date  referred  to,  the  act  of  1906  had  been  in 
effect  by  acceptance  for  more  than  two  jrears,  as  has  been  stated.  The 
railway  company  had  also  had  on  file  with  the  city  engineer  for  more 
than  fifteen  months,  or  since  January  28,  1907,  the  plan  marked  "Ex- 
hibit B,"  referred  to  in  paragraph  6  of  the  agreed  facts.  This  was 
filed  in  compliance  with  section  3  of  the  act,  as  a  prerequisite  to  be- 
ginning construction.  The  plan  shows,  on  a  small  scale  it  is  true,  but, 
as  it  seems  to  me,  with  sufficient  distinctness,  that  the  railway  company 
would  construct  the  subway  so  as  to  make  it  occupy  about  half  the 
width  of  the  sidewalk  adjoining  these  premises  and  encroach  upon 
them  substantially  as  it  now  proposes,  unless  the  Railroad  Commis- 
sioners should  alter  the  plan ;  as  tliey  might,  according  to  section  3.    I 
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think  the  depa^rtm^nt  must  be  charged  with  knowledge  on  October  7, 
1908,  that  the  railway  company  would  occupy  that  part  of  the  .post  of- 
fice site  offered  by  Mr.  Abbot,  in  the  absence  of  any  alteration  of  their 
plan  by  tfie  Railroad  Commission,  and  with  knowledge  that  Mr.  Abbot 
had  no  rights  which  entitled  him  to  resist  such  occupation.  The  power 
of  the  state  of  Massachusetts  to  authorize  such  occupation,  by  virtue  of 
the  public  rights  in  Brattle  street,  is  not  questioned.  See  Sears  v. 
Crocker,  184  Mass.  586,  69  N.  E.  327,  100  Am.  St.  Rep.  577.  Mr. 
Abbot's  licenses  from  the  city  of  Cambridge  to  occupy  light  areas  un- 
der the  same  sidewalk  (Exhibits  C,  E,  and  F,  above  referred  to)  were 
not  obtained  until  after  the  railway  company's  plan  had  been  on  file 
nearly  a  year.  It  is  true  that  there  was  no  final  approval  of  any  plan  by 
the  Railroad  Commissioners  until  April  30,  1909,  and  that  the  plan  of 
June  28,  1907,  was  in  some  respects  altered  before  that  approval.  But 
the  plan  was  not  altered  at  all  so  far  as  it  affected  these  premises,  nor  in 
their  vicinity.  Nor  does  it  appear  that  any  change  in  the  construction 
proposed  under  the  sidewalk  adjoining  them  was  ever  asked  for  or 
suggested  by  anybody. 

In  adopting,  as  the  only  means  to  be  used  for  obtaining  a  site  for 
this  post  office,  the  method  of  acquiring  only  such  rights  in  it  as  the 
owner  could  transfer,  arid  in  doing  so  with  knowledge  that  the  above 
steps  had  been  taken  to  devote,  by  state  authority,  so  much  of  the  site 
as  lay  below  the  sidewalk  and  within  the  proposed  subway,  to  its  con- 
struction, and  thus  to  divest  the  owner,  to  that  extent,  of  any  possible 
rights,  I  think  the  department  must  be  taken  as .  having  knowingly 
accepted  a  site  subject  to  be  encroached  upon  as  proposed,  when  the 
subway  construction  had  progressed  far  enough  to  make  the  encroach- 
ment necessary,  and  therefore  as  having  contented  itself  with  obtaining 
only  such  rights  in  the  premises  as  such  encroachment  would  not  dis- 
turb. To  hold,  therefore,  that  it  may  now,  by  virtue  of  its  possession 
and  occupation,  obstruct  the  work  of  construction  to  the  extent  of  ex- 
cluding the  defendants  from  every  part  of  the  premises,  will  be  to  ac- 
cord it  rights  in  them  never  obtained  by  due  process  of  law. 

I  am  therefore  obliged  to  hold  that  the  United  States  has  not  es- 
tablished its  right  to  the  relief  prayed  for  in  its  bill.  This  result,  so 
far  as  I  can  see,  in  no  way  conflicts  with  the  undeniable  principle  that 
the  instrumentalities  of  the  federal  government  are  not  to  be  bur- 
dened, controlled,  or  interfered  with  by  state  legislation,  nor  with  the 
principle  that  a  state  statute  must  be  construed,  whenever  possible,  as 
not  intending  any  such  application  of  its  provisions.  The  question  in 
this  case  seems  to  me  to  be:  To  what  extent  has  the  part  of  these 
premises  in  dispute  become  a  federal  instrumentality?  The  state  legis- 
lation here  in  question  having  been  enacted,  and  the  railway  company's 
designation  of  space  below  Brattle  street  to  be  used  for  the  purpose 
thereby  authorized  having  been  made,  as  stated,  by  the  submission  of 
its  plan,  long  before  the  department  took  any  of  the  steps  claimed  to 
have  devoted  any  part  of  this  post  office  site  to  federal  uses  (though 
not  approved  until  later),  I  do  not  see  how  any  proceedings  by  the 
department,  not  effectual  to  supersede  or  suspend  public  rights  under 
state  laws,  could  accomplish  that  result  as  to  the  part  in  question. 


Digitized  by  VjOOQIC 


972  176  FEDERAL  REPORTER. 

The  proceedings  taken  were  not,  in  my  opinion,  effectual  for  such  a 
.  purpose. 

How  far  that  portion  of  the  basement  room  which  the  subway  con- 
struction will  render  unavailable  is  really  necessary  to  the  work  of 
the  post  office  is  a  question  upon  which  conflicting  evidence  was  sub- 
mitted, subject  to  the  objection  of  the  government  that  the  question 
is  immaterial.  The  result  above  reached  renders  it  unnecessary  to 
consider  the  question  at  all. 

The  bill  is  to  be  dismissed. 


YOUCHIOGHBNT  &  O.  COAL  CO    v.   VERSTINE,  HIBBARD  &  CO. 

(Circuit  Court.  W.  D.  Pennsylvania.    March  23,  1910.) 

No.  116. 

1.  Sales  (§  99*)—CoNTBAcr— Breach— Rescission. 

Where  plaintiff  purchased  certain  coal  from  defendant  to  be  delivered 
in  installments,  payment  for  Installments  deUvered  each  month  to  be  made 
by  60-day  note  about  the  15th  of  the  month  following  shipment,  plaintifiTs 
failure  to  send  such  note  covering  August  shipments  prior  to  September 
19th,  notwithstanding  requests  therefor,  justify  defendant  in  refusing  to 
make  further  shipments  and  rescinding  the  contract. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent.  Dig.  §  264;  Dec  Dig.  | 
99.*] 

2.  Sales  (§  418*)— Co ntb act— Breach— Measure  of  Damages. 

In  an  action  for  the  seller's  breach  of  a  contract  to  deliver  coal,  the 
buyer's  measure  of  damages  is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  when  the  installments  contracted  for 
should  have  been  delivered. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  {§  1174-1201 ;  Dec.  Dig. 
§  418.*] 

Action  by  the  Youghiogheny  &  Ohio  Coal  Company,  a  citizen  of 
Ohio,  against  Verstine,  Hibbard  &  Co.,  a  citizen  of  Pennsylvania,  in 
assumpsit.    Judgment  for  defendant. 

C.  F.  Taplin,  for  plaintiff. 

John  E.  Laughlin,  for  defendant 

ORR,  District  Judge.  The  Youghiogheny  &  Ohio  Coal  Company 
brought  this  action  against  Verstine,  Hibbard  &  Co.  to  recover  dam- 
ages for  breach  of  a  contract  expressed  in  a  letter  and  a  shipping 
order  by  plaintiff  and  an  acceptance  by  the  defendant,  as  follows : 

Pittsburgh,  Pa.,  August  29th,  1907. 
Verstine,  Hibbard  &  Co.,  Brookville,  Pa.     . 

Gentlemen:  Answering  your  esteemed  favor  of  the  20th  inst  and  confirming 
conversation  with  your  Mr.  D.  F.  Hibbard  this  P.  M.  we  will  send  you  an  order 
for  shipment  of  coal  to  W.  Cuthbert,  Fuel  &  Tie  Agent  Grand  Trunk  Ry.,  Mon- 
treal, Quebec,  via  P.  R.  R.  c/o  Grand  Trunk  at  Massena  Springs,  freight  pre- 
paid to  Massena  Springs.  In  settlement  of  which  we  will  send  you  our  (JO  day 
note  without  interest  dated  the  first  of  the  month  following  that  in  which  ship- 
ment is  made.  Of  course  it  will  be  about  the  loth  of  the  following  month  of 
shipment  before  the  bills  can  be  checked  up  and  note  forwarded  to  you. 

•For  other  caaea  see  same  topic  &  S  nusibbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*!  lnd«zM 
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Kindly  make  shipments  as  far  as  consistent  in  steel  hopper  cars.  Of  course, 
there  are  no  restrictions  on  ^ndolas. 

We  respectfully  ask  that  you  use  care  in  preparing  this  coal. 

You  will  note  the  order  Instructs  you  to  bill  the  coal  "Prepaid,"  making  the 
Youghlogheny  &  Ohio  Coal  Company  shippers.  The  agent  at  Venango  Scales 
will  make  draft  on  us  for  prepayment  of  same. 

Kindly  advise  us  if  you  wish  to  take  on  18,000  tons  of  this  for  delivery  be- 
tween now  and  January  1st  or  to  be  filled  as  fast  as  you  can  ship  it ;  the  en- 
tire shipment  of  course  to  be  delivered  -by  the  first  of  January. 

We  call  your  attention  to  sending  postal  notices  to  our  Cleveland  oflilce,  801 
Western  Reserve  Building  and  a  duplicate  to  this  office  910  House  Building, 
Pittsburgh,  Pa.    We  will  take  care  of  sending  notices  to  the  Grand  Trunk  Ry. 

Kindly  make  an  extra  effort  to  get  off  as  much  as  you  can  within  the  next 
ten  days,  as  we  have  been  delayed  in  getting  started. 

Very  truly  yours.  The  Youghlogheny  &  Ohio  Goal  Co., 

By  J.  A-  Paisley,  Sales  Agent 

Order  No.  4657.  Pittsburgh,  Pa.,  August  29th,  1907. 

Verstine,  Hlbbard  &  Co.,  Brookvllle,  Pa.: 

Please  ship  to  W.  Cuthbert,  Fuel  &  Tie  Agent,  Grand  Trunk  Ry.,  Montreal, 
Quebec,  via  P.  R.  R.  c/o  Grand  Trunk  Ry.,  at  Massena  Springs,  N.  Y.,  freight 
prepaid  to  Massena  Springs. 

Make  the  Youghlogheny  &  Ohio  Coal  Co.  shippers. 

All  run  of  mine  coal  possible  until  further  notice. 

Price  87-%  cents  per  net  ton  f.  o.  b.  cars  at  mines. 

Confirming  telephone  conversation  with  Mr.  D.  F.  Hlbbard. 

The  Youghlogheny  &  Ohio  Coal  Co. 
Per . 

Please  report  shipments  promptly  to  both  Cleveland  and  Pittsburgh  offices. 

Brookvllle,  Pa.,  Aug.  30,  1007. 
Youghlogheny  &  Ohio  Coal  Co.,  910  House  Bldg.,  Pittsburg,  Pa. 

Gentlemen:  We  are  in  receipt  of  your  valued  favor  of  the  19th  Inst  with 
order  and  shipping  Instructions  enclosed,  thus  confirming  previous  letter  and 
telephone  conversation. 
We  forward  four  steel  hopper  cars  on  order  to-day. 

We  beg  leave  to  state  that  we  did  not  understand  that  the  time  limit  on  the 
18,000  tons  was  January  1st.    We  will,  however,  make  an  effort  to  deliver  that 
amount  of  tonnage  within  the  time  specified. 
We  feel  confident  that  the  quality  of  coal  will  prove  satisfactory. 
Thanking  you  for  the  order,  we  remain, 

Yours  very  truly,  Verstine,  Hlbbard  &  Co., 

D.  F.  Hlbbard. 

Plaintiff  avers  performance  on  its  part,  but  alleges  breach  by  the  de- 
fendant, in  that  about  the  middle  of  September,  1907,  the  defendant 
ceased  to  make  further  shipments  of  coal.  The  damages  are  laid  at 
$3,287.06,  being  the  amount  plaintiff  alleges  it  was  required  to  pay 
in  the  market  for  coal  called  for  by  the  contract  in  excess  of  the  con- 
tract price.  The  defense  is  that  the  plaintiff  did  not  make  settlement 
and  send  its  promissory  note  for  the  August  shipments  prior  to  Sep- 
tember 19,  1907,  which  neglect,  it  is  alleged,  justified  the  cessation  of 
shipments,  and,  further,  that  plaintiff  was  not  required  to  pay  to  others 
for  the  coal  afterwards  purchased  the  amount  claimed  as  damages. 
By  a  stipulation  filed  a  jury  was  waived. 

Findings  of  Fact. 

The  plaintiff  is  a  corporation  of  the  state  of  Ohio  engaged  in  the 
business  of  mining  and  shipping  coal  and  of  purchasing  coal  from 
other  operators  for  resale  to  the  trade.     The  defendant  is  a  corpora- 
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tion  of  Pennsylvania  owning  and  operating  a  coal  mine  near  Brook- 
ville.  Pa.  A  contract  was  made  between  them,  as  claimed  hy  plaintiff, 
as  set  out  above.  So  far  as  appears  all  negotiations  prior  to  the  con- 
tract were  between  J.  A.  Paisley,  sales  agent  and  duly  authorized  rep- 
resentative of  the  plaintiff,  on  the  one  hand]  and  D.  F.  Hibbard,  repre- 
senting the  defendant,  on  the  other  hand.  These  two  were  the  only 
witnesses  called. 

Immediately  in  pursuance  of  the  contract  defendant  shipped  in 
August  207.5  tons  of  coal  to  the  amount  of  $181.17  at  the  contract 
price,  and  continued  shipments  until  September  19,  1907,  of  1,058.1 
tons  more  to  the  amount  of  $925.84.  In  the  meantime,  plaintiff  did 
not  make  any  settlement  for  the  August  shipments,  nor  send  its  60-day 
note  therefor,  as  called  for  by  the  contract. 

On  September  9,  1907,  defendant  sent  plaintiff  an  invoice  of  the 
Argust  shipments.  About  September  15,  1907,  the  defendant  asked 
Paisley,  as  the  representative  of  the  plaintiff,  to  send  the  note  for  the 
August  shipments.  Paisley  replied:  "Go  on  and  ship  the  coal,  I 
will  take  that  up  right  away."  At  the  same  time,  Hibbard  told  Pais- 
ley that  the  shipments  would  continue  if  the  promissory  note  was  sent. 
Paisley  admits  conversations  by  telephone  about  this  time.  While  he 
denies  that  any  one  on  behalf  of  the  defendant  asked  for  the  prom- 
issory note,  or  threatened  to  stop  shipments,  yet  he  does  not  disclose 
the  nature  of  the  conversations  admitted  to  have  taken  place.  He  also 
admits  the  receipt  of  the  invoice  for  the  August  shipments. 

Defendant  continued  to  ship  coal  until  September  19,  1907,  and  then 
stopped  because  the  promissory  note  had  aiot  been  sent.  Defendant 
has  never  received  such  promissory  note  and  has  never  been  paid  for 
any  of  the  coal  shipped  under  the  contract.  After  defendant  ceased 
shipments,  plaintiff  bought  coal  to  complete  a  contract  it  had  with  the 
Grand  Trunk  Railway  Company.  To  show  a  measure  of  damages, 
plaintiff  offered  to  prove  what  that  contract  was  and  also  the  voucher 
of  the  railroad  showing  the  price  paid  by  it  to  the  plaintiff.  These 
offers  were  not  received,  and  the  plaintiff  was  limited  to  proof  of  the 
difference  between  the  contract  price  and  the  market  price ;  there  be- 
ing no  other  elements  of  special  damages.  Paisley  was  called  on  this 
point.  He  put  the  market  price  at  $1.10  and  over  per  net  ton,  which  is 
a  higher  rate  than  plaintiff  claimed  in  its  statement.  Hibbard,  on  the 
other  hand,  testified  for  defendant  that  the  market  price  ranged  from 
85  to  90  cents  per  net  ton.  He  said  the  coal  which  would  have  gone 
to  the  plaintiff,  if  shipments  had  not  ceased,  was  sold  for  85  cents, 
which  was  the  best  price  that  could  be  had.  The  testimony  of  Paisley 
was  not  as  convincmg  as  the  testimony  of  Hibbard.  The  court  finds 
therefore  that  the  market  price  did  not  exceed  90  cents  per  net  ton, 
at  which  price  the  same  is  now  fixed. 

On  October  23  and  30, 1907,  defendant  wrote  to  plaintiff  asking  pay- 
ment for  the  coal  shipped  in  August  and  September.  So  far  as  aj>- 
pears  the  plaintiff  paid  no  attention  to  such  letters. 

Conclusions  of  Law. 
The  plaintiff  has  not  supported  its  allegations  of  performance  on 
its  part  by  proof  thereof.    Payment  should  have  been  made  by  it  at 
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the  time  fi^c^d  by  the  contract.  Payment  was  not  made  and  not  suffi- 
ciently excused.  Therefore  it  is  not  entitled  to  recover.  Reybold  v. 
Voorhees,  30  Pa.  116;  Rugg  &  Bryan  v.  Moore,  110  Pa.  236,  1  Atl. 
320;  Easton  v.  Jones,  193  Pa.  147,  44  Atl.  264;  Cresswell  Ranch  & 
Cattle  Co.  V.  Martindale,  63  Fed.  84,  11  C.  C.  A.  33;  National  Surety 
Co.  V.  Long,  125  Fed.  887,  893,  60  C.  C.  A.  623. 
Plaintiff,  however,  urges  that: 

"In  a  contract  for  the  delivery  of  goods  In  installments  and  the  payment  for 
the  installments  at  stated  tinies,  a  failure  by  the  buyer  to  make  one  of  the 
stipulated  payments  does  not  allow  the  seller  to  repudiate  the  contract  and  re- 
fuse to  make  further  shipments  thereunder." 

That  proposition  as  it  stands  is  not  supported  by  the  weight  of  au- 
thority because  it  omits  reference  to  the  intention  of  the  vendee  as 
disclosed  by  conduct  or  correspondence.  Mersey  Steel  &  Iron  Co.  v. 
Naylor,  Benzon  &  Co.,  9  Appeal  Cases,  434,  a  leading  English  case 
decided  by  the  House  of  Lords  in  1884,  is  specially  relied  on  by  plain- 
tiff because  it  has  been  apparently  supported  by  some  decisions  of  the 
federal  courts.  In  that  case  the  vendee  refused  to  pay  for  the  first 
installment  because  of  an  honest  belief  that  a  liquidator  in  bankruptcy 
was  entitled  to  receive  the  payment.  That  case  was  cited  in  Norring- 
ton  V.  Wright,  115  U.  S.  188,  6  Sup.  Ct.  12,  29  L.  Ed.  366,  to  show 
that,  if  there  were  a  rule  in  England  that  failure  by  the  buyer  to  pay 
an  installment  did  not  entitle  the  seller  to  refuse  future  deliveries,  it 
was  not  inconsistent  with  the  principle  then  emphasized  by  the  Su- 
preme Court  that  a  failure  by  the  seller  to  deliver  merchandise  in  the 
manner  and  at  the  time  mentioned  in  the  contract  would  prevent  a  re- 
covery by  him. 

In  the  case  at  bar  there  appears  to  have  been  no  excuse  for  the  non- 
delivery of  the  note  for  the  August  shipments,  although  request  was 
made  expressly  by  telephone  and  impliedly  by  invoice.  In  some  cases 
it  has  been  held  that  even  an  excusable  failure  to  pay  may  justifv  a 
refusal  of  the  other  party  to  go  further.  National  Machine  &  Tool 
Co.  V.  Standard  Shoe  Machinery  Co.,  181  Mass.  275,  63  N.  E.  900. 
There  the  failure  to  pay  even  the  small  sum  of  $90  promptly  was  held 
to  be  a  breach. 

The  provision  in  the  contract  in  the  case  at  bar  for  the  sending  of 
promissory  notes  without  interest  must  be  considered  an  important 
one,  in  view  of  modern  business  methods  by  manufacturers  and  op^ 
erators,  and  suggesfs  the  procurement  of  money  by  discounting  such 
business  paper  to  assist  in  carrying  on  defendant's  mining  operations. 
The  contract  contemplated  the  sending  of  the  note  so  that  it  would 
reach  the  plaintiff  by  the  15th  of  September.  When  no  note  was  re- 
ceived by  the  19th  of  the  month,  it  was  justified  in  not  making  further 
shipments. 

In  view  of  the  foregoing,  little  need  be  said  about  the  measure  of 
damages.  That  it  is  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  when  the  installments  should  have  been  de- 
livered is  clear.  Cherry  Valley  Iron  Works  v.  Florence  Iron  River 
Co.,  64  Fed,  569,  12  C.  C  A.  306,  and  cases  cited  in  the  opinion  of  the 
court. 
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It  IS  unnecessary  to  consider  the  other  authorities  cited  by  counsel. 
None  are  cases  where  the  plaintiff  has  been  allowed  to  recover  when 
he  has  not  proven  as  well  as  alleged  performance  on  his  part  or  suffi- 
ciently excused  his  nonperformance. 

Therefore  judgment  must  be  entered  in  favor  of  the  defendant  and 
against  the  plaintiff. 


UNITED  STATES  V.  LONDON. 
(District  Court,  E.  D.  Oklahoma.    April  28,  1909.) 

1.  Criminal  Law  (§  301*) — ^Pleas— Withdrawal— Discretion  of  Court. 

In  a  prosecution  for  conspiracy  to  defraud  the  United  States,  the  action 
of  the  court  in  refusing  to  permit  defendant  to  withdraw  his  plea  of  not 
guilty  and  file  a  motion  to  quash  the  indictment  on  the  ground  that  the 
grand  jury  was  not  legally  formed  was  within  the  discretion  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  S  687 ;  Dec. 
Dig.  §  301,*] 

2.  Constitutional  Law  (§199*)— Ex  Post  Facto  Law— Formation  of  Grand 

Jury. 

Where  Mansf.  Dig.  Ark.  S  3991  and.  T.  Ann.  St.  1899,  S  2671),  which 
applied  to  Indian  Territory  before  the  statehood  of  Oklahoma,  required  a 
grand  Jury  to  be  composed  of  only  16  men,  and  Rev.  St.  U.  S.  |  808  (U.  S. 
Comp.  St.  1901,  p.  626),  provides  that  a  grand  Jury  should  consist  of  not 
less  than  16  nor  more  than  23  persons,  so  far  as  it  x)ermits  a  grand  jury 
to  consist  of  more  than  16  persons,  which  acts  upon  a  charge  of  crime 
committed  before  statehood,  is  violative  of  Const.  U.  S.  art  1,  §  9,  pro- 
viding that  no  ex  post  facto  law  shall  be  passed,  and,  as  to  such  a  charge, 
a  Jury  of  more  than  16  men  is  not  a  legally  constituted  grand  Jury. 

[Ed.  Note.— -For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  {  199.*] 

8.  Indictment  and  Information  (8  8*) — N^icessity  of  Indictment— "Infa- 
mous Crime." 

Conspiracy  to  defraud  the  United  States  being  punishable  by  imprison- 
ment it  the  penitentiary  is  an  infamous  crime  within  Const  U.  S.  Amend. 
5,  providing  that  no  person  shall  be  held  for  infamous  crime  except  on  a 
presentment  or  indictment  by  a  grand  Jury. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  8  12;   Dec.  Dig.  §3.* 

For  other  definitions,  see  Words  and  Phrases,  voL  4,  pp.  3573^3577.] 

4.  Words  and  Phrases— "Indictment." 

An  "indictment**  is  a  presentation  to  the  proper  court,  under  oath,  by 
a  grand  Jury,  duly  impaneled,  of  a  charge  describing  an  offense  against 
the  law  for  which  the  party  charged  may  be  punished. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  voL  4,  pp. 
3551-3555.] 

5.  Grand  Jury  (8  2*) — Impaneling — Statutory  Provision. 

Rev.  St  U.  S.  $  808  (U.  S.  Comp.  St  1901,  p.  62(>),  governing  the  im- 
paneling of  grand  Juries  in  federal  courts  in  Oklahoma,  may  be  followed 
as  to  the  manner  in  which  the  Jury  is  drawn  in  dealing  with  a  crime  com- 
mitted before  statehood,  when  Mansf.  Dig.  Ark.  §  3991  (Ind.  T.  Ann.  St 
1899,  §  2671),  was  in  force,  but  a  grand  Jury  must  consist  of  no  more  nor 
less  than  16  men,  as  provided  in  the  latter  statute. 

[F/*.  Note. — For  other  cases,  see  Grand  Jury,  Dec.  Dig.  S  2.*] 

*For  other  case*  nee  same  topic  A  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  IiidaxM 
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6.  CRnciWAL  Law  (§  970*)— Abbest  op  Judgment— Grounds. 

An  objection  to  the  legality  of  the  organization  of  a  grand  jury  being 
a  matter  of  law  arising  on  the  record  Is  properly  raised  by  a  motion  in 
arrest  of  judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Gent.  Dig.  {{  2448,  2449; 
Dec.  Dig.  i  970.*] 

Indictment  against  John  London  for  conspiracy  to  defraud  the 
United  States.    Heard  on  motion  for  arrest  of  judgment.    Sustained. 

J.  E.  London,  for  the  motion. 

District  Attorney  Gregg,  Frank  Lee,  and  Ira  D.  Oglesby,  opposed. 

CAMPBELL,  District  Judge.  The  defendant,  John  London,  was 
indicted  at  the  January,  1909,  term  of  this  court  at  Muskogee,  to- 
gether with  several  others,  upon  the  charge  of  conspiracy  to  defraud 
the  United  States.  The  indictment  charged  that  the  conspiracy  was 
formed  and  an  overt  act  committed  early  in  the  year  1906.  The  de- 
fendant at  the  same  term  was  arraigned  and  entered  his  plea  of  not 
guilty,  and  at  this  term  of  the  court  the  cause  was  called  for  trial. 
Before  announcing^  ready  the  defendant  by  counsel  filed  his  motion 
asking  leave  to  withdraw  his  plea  and  file  a  motion  to  quash  the  in- 
dictment, setting  up  the  substance  of  the  motion  to  quash  in  his  mo- 
tion for  leave  to  withdraw  the  plea,  and  also  attaching  to  his  motion 
for  leave  a  copy  of  the  motion  to  quash.  The  ground  upon  which 
the  defendant  mainly  relied  in  his  motion  to  quash  the  indictment  was 
that  the  indictment  was  returned  by  a  grand  jury  at  the  last  term 
of  this  court  sitting  at  Muskogee  composed  of  21  men,  when  lawfully 
a  grand  jury  for  the  purpose  of  indicting  for  an  offense  alleged  to 
have  occurred  before  statehood  must  be  composed  of  only  16  men, 
and  charging  that  the  grand  jury  returning  the  indictment  in  this 
case  was  composed  of  21  men,  and  was  not  examined,  impaneled,  and 
sworn  according  to  the  provisions  of  the  law  of  Arkansas,  in  force 
in  the  Indian  Territory  at  the  time  of  the  alleged  commission  of  the 
crime  with  which  defendants  were  charged,  and  that  said  indictment 
was  returned  in  violation  of  the  rights  of  the  defendants  guaranteed 
by  the  Constitution  of  the  United  States.  The  motion  for  leave  to 
withdraw  the  plea  and  file  motion  to  quash  was  denied  by  the  court, 
and  the  defendant  went  to  trial.  The  jury  returned  a  verdict  of  guilty. 
The  defendant  then  filed  his  motion  for  new  trial,  setting  up  various 
grounds,  most  of  which  had  been  presented  to  the  court  during  the 
trial,  fully  argued  and  ruled  upon,  and,  on  the  hearing  of  the  motion 
for  new  trial,  counsel  for  defendant  only  urged  the  ground  set  up  in 
the  motion — ^that  the  court  had  erred  in  refusing  to  permit  the  de- 
fendant to  withdraw  his  plea  and  file  his  motion  to  quash;  that  the 
court's  failure  to  do  so  was  an  abuse  of  discretion.  The  defendant 
by  counsel  also  had  prepared  and  by  permission  of  court  filed  and 
presented  a  motion  in  arrest  of  judgment,  which  motion  sets  up  as  its 
main  ground  the  same  question  sought  to  be  raised  in  the  motion  to 
quash;  that  is,  that  as  to  this  defendant,  the  grand  jury  composed  of 
21  men  was  an  illegal  grand  jury,  and  that  the  indictment  was  there- 

•For  other  caaeB  see  Bame  topic  A  S  NxmsBB  in  D«c.  ft  Am.  Dlga.  1907  to  date,  ft  Rep'r  Indezei 
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fore  a  nullity.  As  to  the  action  of  the  court  in  refusing  to  permit 
defendant  to  withdraw  his  plea  and  file  his  motion  to  quash,  I  am  of 
the  opinion  that  this  was  a  matter  entirely  within  the  discretion  of 
the  court,  and  that  the  refusal  to  permit  the  plea  to  be  withdrawn  was 
not  an  abuse  of  such  discretion.  The  motion  in  arrest  of  judgment, 
however,  presents  a  much  more  serious  question. 

In  the  year  1906  when  it  is  charged  the  offense  was  committed,  the 
Western  district  of  the  Indian  Territory  was  presided,  over  by  the 
United  States  court  for  the  Indian  Territory,  which  court  at  that 
time  had  jurisdiction  of  such  offenses.  The  impaneling  of  grand 
juries  in  that  court  was  governed  by  section  3991  of  Mansfield's 
Digest  of  the  Laws  of  the  State  of  Arkansas  (Ind.  T.  Ann.  St.  1899, 
§  2671)  which  together  with  other  laws  of  said  state  had  been  prior 
thereto  extended  over  the  Indian  Territory.  By  said  section  it  was 
provided  that  a  grand  jury  of  16  persons  shall  be  selected  from  those 
designated  as  grand  jurors,  but  if  any  shall  be  absent,  incompetent  to 
serve,  or  excused  the  deficit  shall  be  made  up  by  taking  a  sufficient 
number  of  competent  alternates  present  in  the  order  in  which  their 
names  appear  upon  the  list.  In  November,  1907,  under  an  enabling 
act  theretofore  passed  by  Congress  (Act.  June  16,  1906,  c.  3335,  34 
Stat.  267),  the  state  of  Oklahoma  was  admitted  into  the  Union,  and  by 
said  enabling  act  was  divided  into  two  judicial  districts,  the  Eastern 
and  Western,  and  United  States  Circuit  and  District  Courts  were  by 
said  act  established  in  each  of  said  districts,  with  all  the  jurisdiction 
and  powers  of  United  States  Circuit  and  District  Courts  generally. 

By  section  14  of  the  enabling  act  (34  Stat.  276  [U.  S.  Comp.  St 
Supp.  1909,  p.  155])  it  is  provided: 

"That  all  prosecutions  for  crimes  or  offenses  hereafter  committed  In  ^tiier 
of  said  judicial  districts  as  hereby  constituted  shall  be  cognizable  within  the 
district  in  which  committed,  and  all  prosecutions  for  crimes  or  offenses  com- 
mitted before  the  passage  of  this  act.  in  which  Indictments  have  not  yet  been 
found  or  proceedings  instituted  shall  be  cognizable  within  the  judicial  district 
as  hereby  constituted  in  which  such  crimes  or  offenses  were  committed." 

With  the  change  to  statehood  and  the  establishment  of  this,  the 
United  States  District  Court  for  the  Eastern  District  of  Oklahoma, 
section  808  of  the  Revised  Statutes  of  the  United  States  (U.  S.  Comp. 
St.  1901,  p.  636),  as  to  the  impaneling  of  grand  juries,  became  ef- 
fective, providing  that  a  grand  jury  should  consist  of  not  less  than 
16  nor  more  than  23  persons.  It  was  under  this  section  of  the  Re- 
vised Statutes  that  the  grand  jury  which  indicted  the  defendant  was 
organized  and  impaneled.  As  the  records  of  the  court  show,  the 
grand  jury  returning  this  indictment  consisted  of  21  men.  At  this  term 
of  the  court.  Judge  John  A.  Marshall  sitting,  in  the  case  of  United 
States  V.  Charles  N".  Haskell  et  al.  (see  169  Fed.  449),  a  motion  to 
quash  the  indictment  was  presented,  setting  up,  among  others,  the 
ground  alleged  in  this  case,  to  wit,  that  while  the  offense  charged  in 
that  case  was  alleged  to  have  been  committed  prior  to  statehood,  when 
the  law  provided  for  the  grand  jury  of  16  men,  the  defendants  in  that 
case  were  indicted  after  statehood  by  a  grand  jury  or  21  men,  which, 
by  the  way,  was  the  same  grand  jury  which  indicted  the  defendant  in 
this  case.     After  very  exhaustive   argument  by  able  counsel  and 


Digitized  by  V:iOOQIC 


UNITED  STATES  V.  LONDON.  979 

thorough  consideration,  Judge  Marshall  sustained  the^  motion  to 
quash,  holding  that  as  to  the  defendants  Haskell  et  al.  the  law  provid- 
ing for  a  grand  jury  of  more  than  16  men  was  ex  post  facto,  and  that 
by  increasing  the  number  of  grand  jurors  who  might  consider  the 
charges  against  them,  their  rights  had  been  substantially  affected,  and 
that  decision,  so  far  as  it  is  applicable  to  this  case,  will  be  followed. 

The  Constitution  of  the  United  States  (article  1,  §  9)  provides  that 
no  ex  post  facto  law  shall  be  passed.  It  follows  that  if,  as  held  by 
Judge  Marshall,  the  law  providing  for  more  than  16  members  of  the 
grand  jury  is  ex  post  facto  as  to  this  defendant,  then  as  to  him  that 
provision  of  the  law  is  unconstitutional  and  a  grand  jury  consisting  of 
more  than  16  men  would  not  as  to  him  be  a  legally  constituted  grand 
jury.  It  is  further  provided  by  the  fifth  amendment  to  the  Constitu- 
tion of  the  United  States  that  no  person  shall  be  held  for  a  capital 
or  otherwise  infamous  crime  unless  on  a  presentment  or  indictment 
by  a  grand  jury,  except  in  certain  cases  of  which  this  is  not  one.  The 
crime  charged  in  this  case  is  an  infamous  crime,  because  it  is  one 
punishable  by  imprisonment  in  the  penitentiary  (Parkinson  v.  U.  S., 
121  U.  S.  281,  7  Sup.  Ct.  896,  30  L.  Ed,  959),  and  therefore  the  de- 
fendant cannot  be  prosecuted  except  upon  presentment  or  indictment 
by  a  grand  jury.  Without  such  indictment  the  court  acquires  no 
jurisdiction.  Ex  parte  Bain,  121  U.  S.  1,  7  Sup.  Ct.  781,  30  L.  Ed. 
849.    As  said  in  22  Cyc.  171; 

"There  can  be  no  conviction  or  punishment  for  a  crime  without  a  formal 
and  snfflcient  accusation.  In  the  absence  thereof  a  court  acquires  no  juris- 
diction, and  if  it  assumes  Jurisdiction  a  trial  and  conyiction  are  a  nullity. 
The  accusation  must  charge  an  offense.  It  must  charge  the  particular  offense 
for  which  the  accused  is  tried  and  convicted,  and  it  must  be  made  in  the  par- 
ticular form  and  mode  required  by  law.  This  is  true  not  only  at  common  law, 
but  also  under  constitutional  and  statutory  provisions  in  all  Jurisdictions." 

An  indictment  is  described  by  the  United  States  Supreme  Court  as 
the  presentation  to  the  proper  court,  under  oath,  by  a  grand  jury  duly 
impaneled,  of  a  charge  describing  an  offense  against  the  law  for  which 
the  party  charged  may  be  punished.  Ex  parte  Bain,  121  U.  S.  1,  7 
Sup.  Ct  781,  30  L.  Ed.  849.    In  22  Cyc.  191,  it  is  said : 

"It  is  also  necessary,  as  a  general  rule,  provided  objection  is  properly 
raised,  that  the  grand  jury  by  which  the  indictment  was  found  shall  have 
been  legally  organized  and  constituted.  At  common  law  and  generally  under 
the  statutes  they  must  consist  of  the  number  required  by  law,  neither  more 
nor  less." 

Under  the  ,ruling  of  Judge  Marshall,  the  defendant  in  this  case  was 
entitled  to  have  the  matter  first  presented  to  a  grand  jury  of  not  to 
exceed  16  men.  It  is  not  necessary  that  it  should  have  been  drawn 
in  the  identical  manner  prescribed  by  the  laws  of  Arkansas  in  force 
when  the  crime  charged  is  alleged  to  have  been  committed,  as  this  is 
simply  a  matter  of  procedure,  and  it  may  be  drawn  in  accordance  with 
the  provisions  of  section  808  of  the  Revised  Statutes  providing  for  not 
less  than  16  nor  more  than  23  grand  jurors,  but  the  grand  jury  must 
not  consist  of  more  nor  less  than  16  men. 

In  the  case  of  Harding  v.  State,  22  Ark.  210,  the  Supreme  Court 
of  Arkansas,  in  passing  upon  a  motion  to  quash  an  indictment  for  the 
reason  that  the  jury  consisted  of  seventeen  men,  said: 


Digitized  by  V:iOOQIC 


980  176  FEDERAL  REPORTER. 

"Upon  a  construction  of  these  provisions  (tlie  provisions  of  the  statute 
providing  for  a  grand  Jury  of  16  men),  it  was  held  In  State  v.  Hawkins,  5 
Eng.  [Ark.]  71,  that  it  requires  16  legally  constituted  men  to  constitute  a 
grand  Jui-y,  and  though  an  Indictment  may  be  found  by  the  concurrence  of  not 
less  than  12,  yet  the  panel  must  consist  of  16  lawful  men.  Adhering  to  the 
principle  decided  in  this  case,  and  applying  it  to  that  provision  of  the  statute 
which  prohibits  the  summoning  of  more  than  16  to  serve  as  grand  jurors,  in 
connection  with  those  provisions  which  provide  for  the  selection  of  that  num- 
ber only,  and  applying  the  principle  that  the  requirements  of  the  statute, 
touching  such  selection,  must  be  strictly  observed,  as  held  in  State  v.  Cantrell, 
21  Ark.  127,  and  Wilburn  v.  State,  21  Ark.  198,  we  can  but  hold  that  a  grand 
jury  consisting  of  more  than  16  persons  is  prohibited  by  our  peculiar  statu- 
tory provisions,  and  that  an  indictment  found  by  them  should  be  quashed  on 
a  plea  in  abatement.  It  will  not  do  to  say  that  the  accused  cannot  be  injured 
if  the  panel  consists  of  more  than  16,  because  while  12  out  of  16  might  not 
concur  In  finding  a  bill,  12  out  of  a  greater  number  might  do  so.  We  do  not 
feel  authorized  to  disregard  the  plain  provisions  of  the  statute,  it  being  safe 
to  follow  the  law,  but  always  dangerous  to  depart  from  it." 

In  volume  1  of  Bishop's  New  Criminal  Law,  §  1021,  it  is  said: 

"When  the  grand  jury  Is  organized  so  imperfectly  as  not  to  be  a  lawful 
body,  there  is  no  valid  Indictment." 

The  grand  jury  in  the  case  at  bar  was  a  lawful  body  in  all  respects 
with  regard  to  offenses  committed  against  the  laws  of  the  United 
States  within  the  district,  since  statehood,  but  as  to  offenses  com- 
mitted before  statehood  it  may  be  very  seriously  questioned  whether, 
containing  as  it  did  more  than  16  men,  it'was  a  lawful  body  as  to  such 
offenses.    In  Brannigan  v.  People,  3  Utah,  488,  24  Pac,  767,  it  is  said : 

"The  law  delights  in  the  life,  liberty,  and  happiness  of  its  subjects,  and 
deems  statutes  which  deprive  any  one  of  them  of  these  in  a  sense  odious,  and 
therefore  all  penal  statutes  must  be  construed  strictly.  •  ♦  ♦  No  person 
is  to  be  made  subject  to  them  by  implication,  and  all  doubts  concerning  their 
interpretation  are  to  preponderate  in  favor  of  the  accused.  ♦  ♦  •  AU  in- 
dictments must  be  found  and  presented  by  a  lawful  grand  jury." 

The  defendant  now  raises  the  objection  to  the  grand  jury  by  motion 
in  arrest  of  judgment.  This  is  a  matter  of  law  arising  on  the  record, 
and  is  therefore  properly  raised  on  such  motion.  United  States  v.  Mc- 
Knight  (D.  C.)  112  Fed.  982.  After  careful  consideration  it  is  my 
opinion  that  the  indictment  of  the  defendant  by  a  grand  jury  of  21  men 
instead  of  16,  the  number  constituting  the  grand  jury  when  the  offense 
charged  is  alleged  to  have  been  committed,  was  more  than  a  mere  ir- 
regularity which  he  waived  by  entering  his  plea  and  going  to  trial. 
Had  the  objection  not  been  raised  until  after  judgment  and  sentence, 
the  result  might  have  been  different.  That  I  do  not  now  decide.  But 
having  raised  it  on  motion  in  arrest  of  judgment,  I  conclude  that  the 
objection  is  well  taken,  and  the  motion  will  be  sustained. 
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FRIBOUEG  et  ux.  v.  PULI.MAN  CO. 

(Circuit  Court,  E.  D.  North  Qaroliua.    March  7,  1910.) 

No.  556. 

3L  CouETS  (§  321*)— Federal  Coubt&— Jubisdictiow. 

A  suit  for  $10,000  brought  by  citizens  and  residents  of  France  against 
an  Illinois  corporation  was  within  the  Jurisdiction  of  the  federal  Circuit 
Court  under  Judiciary  Act  March  3.  1887,  c.  373,  I  1,  24  Stat  552,  as 
amended  by  Act  Aug.  13,  1888,  c.  866,  §  1.  25  Stat  433  (U.  S.  Comp.  St 
1901,  p.  508),  conferring  on  federal  courts  Jurisdiction  of  a  controversy 
between  citizens  of  a  state  and  foreign  states,  citizens,  or  subjects  wherein 
the  amount  In  controversy  exceeds  $2,000. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  |§  846-849;  Dea  Dig. 
§  321.*] 

S»  CoTTRTS  (§  272*)— Federal  JuRisDicnow— Venue. 

Judiciary  Act  March  3, 1887,  c.  873,  1 1,  24  Stat  552,  as  amended  by  Act 
Aug.  13,  1888,  c.  866,  8  1,  25  Stat  433  (U.  S.  Comp.  St  1901,  p.  508),  con- 
fers federal  Jurisdiction  over  a  controversy  between  citizens  of  a  state 
and  forei^  states,  citizens,  or  subjects  wherein  the  amount  in  controversy 
ezceed8'^2,000,  but  provides  that  no  civil  suit  shall  be  brought  before  ei- 
ther of  such  courts  by  any  person  in  any  other  district  than  that  whereot 
he  Is  an  inhabitant  but  when  the  Jurisdiction  Is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different  states,  suit  shall  be  brought 
OTvIy  In  the  district  of  the  residence  of  either  the  plaintiff  or  defendant^ 
Held,' that  a  suit  between  citizens  of  France  and  an  Illinois  corporntlon, 
where  federal  Jurisdiction  depended  on  diversity  of  citizenship,  could  not 
be  brought  over  defendant's  protest  in  the  federal  Circuit  Court  for  the 
district  of  North  Carolina,  where  neither  plaintiff  nor  defendant  resided. 
[Ed.  Note.— -Fbr  other  cases,  see  Courts,  Cent  Dig.  §  811 ;  Dec.  Dig.  J 
272.*] 

8.  Courts  (8  314*)— Federal  Courts— Citizenship— Jurisdiction— "Citizen." 

A  corporation  cannot  be  considered  a  citizen,  Inhabitant,  or  resident  of 
a  state  In  which  it  has  not  been  Incorporated  for  the  purpose  of  determin- 
ing federal  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  |  860;  Dec  Dig.  | 
814.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1164-1174 ;  vol. 
8,  pp.  7602,  7603. 

Citizenship  of  corporations,  see  notes  to  St  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Newcom,  6  a  a  A.  174;  Shipp  y.  Williams,  10  O.  C.  A.  249;  Mason  v. 
DuUagham,  27  C.  C.  A.  301.] 

Action  by  Edward  Fribourg  and  wife  against  the  Pullman  Com- 
pany.   On  motion  to  dismiss.     Granted, 

Col.  John  Hinsdale,  for  plaintiffs. 
James  H.  Pou,  for  defendant. 

CONNOR,  District  Judge.  Plaintiffs  allege  that  the  feme  plaintiff 
IS  the  wife  of  Edward  Fribourg,  and  that  they  are  both  citizens  and 
residents  of  the  republic  of  France ;  "thai  defendant  is  a  corporation 
created,  organized,  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Illinois  within  the  meaning  of  the  laws  fixing  and  deter- 
mining the  jurisdiction  of  this  court";  that  defendant  is  engaged  in 
the  business  of  carrying  passengers,  as  a  common  carrier,  throughout 
the  United  States  and  particularly  between  Jersey  City,  in  the  state 
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of  New  Jersey,  and  Wilmington,  in  the  state  of  North  Carolina; 
that  defendant,  in  the  prosecution  of  its  business,  in  the  state  of  North 
Carolina,  maintains  offices  and  has  agents  and  property  in  said  state ; 
it  has  appointed  and  executed  a  power  of  attorney  to  Henry  W.  Mil- 
ler, Esq.,  as  its  agent  in  said  state,  upon  whom  process  may  be  served 
therein ;  that  on  the  2d  day  of  November,  1907,  the  plaintiffs  engaged 
passage  on  one  of  the  cars  of  defendant  and  secured  a  berth  in  said  car 
from  Jersey  City,  N.  J.,  to  Wilmington,  f^.  C.,  paying  the  sum  of 
$14  therefor;  that  while  a  passenger  on  said  car  the  feme  plaintiff 
was  the  owner  of  and  had  in  her  possession  on  said  car  valuable  jew- 
elry— gold  bracelet,  gold  rings,  with  pearl  and  diamond  settings,  ear- 
rings, etc. — of  the  value  of  $10,000;  that  said  jewelry  was  such  as 
might  reasonably  be  worn  by  a  person  of  the  social  position  and  pe- 
cuniary circumstances  of  feme  plaintiff;  that  while  a  passenger  on 
said  car  between  the  points  aforesaid  she  placed  the  jewelry  in  a 
satchel  in  her  berth ;  that  it  was  taken  therefrom  and  stolen  by  the 
night  porter  of  defendant,  while  engaged  in  the  performance  of  his 
duties  on  said  car ;  that  by  reason  of  the  negligence  of  defendant  and 
the  act  of  its  servant  feme  plaintiff  lost  said  jewelry,  and  thereby  sus- 
tained damage  to  the  amount  of  $10,000,  wherefore  she  sues  in  this 
action,  etc.  The  defendant  entered  a  special  appearance  for  the  pur- 
pose of  moving  the  court  to  set  aside  and  vacate  the  summons  and  dis- 
miss the  action,  and  for  the  same  purpose  filed  a  special  demurrer  for 
that  it  appeared  upon  the  face  of  the  complaint  that  plaintiffs  are  citi- 
zens and  residents  of  the  republic  of  France  and  defendant  is  a  citizen 
and  resident  of  the  state  of  Illinois.  The  averment  of  diverse  citizen- 
ship of  the  parties  brings  the  action  within  the  jurisdiction  of  the 
court  by  virtue  of  the  provisions  of  Act  March  3,  1887,  c  373,  §  1,  24 
Stat.  652,  as  amended  by  Act  Aug.  13,  1888,  c.  866,  §  1,  25  Stat.  433, 
conferring  jurisdiction  upon  the  Circuit  Courts  of  the  United  States 
of  "a  controversy  between  citizens  of  a  state  and  foreign  states — 
citizens  or  subjects,"  wherein  the  amount  in  controversy  exceeds  the 
sum  of  $2,000.  U.  S.  Comp.  St.  1901,  p.  608 ;  4  Fed.  St.  Ann.  265, 
297. 

The  contention  of  the  defendant  is  directed  to  the  venue,  and  is 
based  upon  the  following  language  of  the  statute : 

"But  no  person  shaU  be  arrested  in  one  district  for  trial  In  another  in  any 
civil  action  in  any  Circuit  or  District  Court,  and  no  civil  suit  shall  be  brought 
before  either  of  said  courts  by  any  person,  by  any  original  process  or  proceed- 
ing in  any  other  district  than  that  whereof  he  is  an  inhabitant ;  but,  when  the 
Jurisdiction  is  founded  only  on  the  fact  that  the  action  is  between  citizens  of 
different  states,  suit  shall  be  brought  only  in  the  district  of  the  residence  of 
either  the  plaintiff  or  the  defendant." 

The  section,  when  analyzed,  provides  that  in  controversies  arising^ 
(1)  under  the  Constitution,  or  laws,  of  the  United  States,  or  treaties 
made,  etc.,  or  (2)  in  which  the  United  States  are  plaintiffs  or  petition- 
ers, or  (3)  in  which  there  shall  be  a  controversy  between  citizens  of 
different  states,  or  (4)  between  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  states,  or  (5)  a  controversy  between 
citizens  of  a  state  and  foreign  states,  citizens,  or  subjects,  etc.,  the 
Circuit  Courts  of  the  United  States  shall  have  jurisdiction,  etc.    This 


Digitized  by  V:iOOQIC 


FBIBOURQ  V.  PULLBlAN   OO.  983 

language  confers  and  marks  the  jurisdiction  of  the  court  without  ref- 
erence to  the  venue,  or  locality,  of  the  court  in  which  the  action  may  be 
brought. 

The  next  succeeding  clause  is  not  a  grant  of  jurisdiction,  but  a 
restriction  in  respect  to  the  venue,  and,  except  as  Hereinafter  noted,  is 
in  the  language  of  Judiciary  Act  Sept.  24,  1789,  c.  20,  1  Stat.  73. 
Prior  to,  and  including.  Act  March  3,  1875,  c.  137,  §  1,  18  Stat.  470 
(U.  S.  Comp.  St.  1901,  p.  608),  the  venue  was  confined  to  the  district 
of  which  the  defendant  was  an  inhabitant,  "or  in  which  he  shall  be 
found  at  the  time  of  serving  the  writ."  The  act  of  1887,  as  amended 
by  the  act  of  1888,  placed  a  further  restriction  upon  the  venue  by  omit- 
ting the  words  in  quotation  and  confining  it  to  the  district  whereof 
'*the  defendant  is  an  inhabitant."  The  statute,  as  amended,  has  been 
construed  by  the  Supreme  Court;  it  has  been  uniformly  held,  and  tnat 
the  history  of  the  legislation  shojvs,  that  the  "general  object  of  Congress 
has  been  to  contract,  not  to  enlarge,  the  jurisdiction  of  the  Circuit 
Courts  of  the  United  States."  In  re  Wisner,  203  U.  S.  449,  27  Sup. 
Ct.  150,  51  L.  Ed.  264.  Mr.  Justice  Gray  in  Re  Keasbey  &  Mattison, 
160  U.  S.  221,  228,  16  Sup.  Ct.  273,  275  (40  L.  Ed.  402),  referring  to 
the  language  of  the  act  of  1887-88,  says: 

"The  last  clause  Is  added  by  way  of  proviso  to  the  next  preceding  clause 
which,  In  its  present  form,  forbids  any  suit  to  be  brought  in  any  other  dis- 
trict than  that  of  which  the  defendant  is  an  Inhabitant ;  and  the  effect  is  that. 
In  every  suit  between  citizens  of  the  United  States,  when  the  Jurisdiction  Is 
founded  upon  any  of  the  grounds  mentioned  In  this  section,  other  than  the  citi- 
ssenshlp  of  the  parties,  it  must  be  brought  in  the  district  of  which  the  defend- 
ant is  an  inhabitant ;  but  when  the  Jurisdiction  Is  founded  only  on  the  fact  that 
the  parties  are  citizens  of  different  states,  the  suit  shall  be  brought  In  the  dis- 
trict of  whldh  either  party  is  an  Inhabitant  And  it  Is  established  by  the  deci- 
sions of  this  court  that,  within  the  meaning  of  this  act,  a  corporation  cannot 
be  considered  a  citizen,  an  inhabitant,  or  a  resident  of  a  state  In  which  it  has 
not  been  incorporated ;  and,  consequently,  that  a  corporation  incorporated  in 
a  state  of  the  Union  cannot  be  compelled  to  answer  to  a  civil  suit,  at  law  or  In 
equity,  in  a  Circuit  Court  of  the  United  States  held  in  another  state,  even  if 
the  corporation  has  a  usual  place  of  business  In  that  state." 

It  is  clear  that  the  plaintiff  can  find  no  basis  for  her  position  in  this 
language — ^neither  she,  nor  the  defendant,  is  a  resident  or  citizen  of 
the  Eastern  district  of  North  CaA)lina. 

In  Re  Hohorst,  150  U.  S.  653,  14  Sup.  Ct.  221,  37  L.  Ed.  1211,  a 
citizen  of  New  York  sued  a  foreign  corporation.  The  defendant 
relying  upon  the  restrictive  clause  in  the  statute  insisted  that  it  could 
be  sued  only  in  the  district  of  which  it  was  an  inhabitant.  The  court 
held  that  the  defendant  did  not  come  within  the  provisions  of  the 
act,  for  the  manifest  reason  that,  if  it  did  so,  a  foreign,  or  alien,  cor- 
poration, or  a  natural  person,  citizen  of  a  foreign  state,  could  not  be 
sued  at  all  in  the  Circuit  Court  of  the  United  States.  Judge  Gray 
says : 

"To  construe  the  provision  as  applicable  to  all  suits  between  a  citizen  and 
an  alien,  would  leave  the  courts  of  the  United  States  open  to  aliens  against 
citizens,  and  close  them  to  citizens  against  aliens." 

The  reason  which  induced  the  court  to  hold  that  the  alien  could  be 
sued  wherever  found  does  not  apply  to  the  plaintiff ;  on  the  contrary, 
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to  hold  that  an  alien  could  sue  in  any  district  in  which  defendant  could 
be  found  would  give  to  such  alien  a  distinct  advantage  over  a  citizen 
of  one  of  our  own  states,  who  must  sue  either  in  his  own  district  of 
residence  or  that  of  the  defendant.  While  the  construction  given  the 
statute  in  Hohorst's  Case  is  allowable  to  prevent  a  result  manifestly 
not  intended  by  the  Legislature,  no  such  reason  applies  when  the  alien 
is  plaintiff.  She  may  sue  the  defendant  in  the  district  "whereof  he 
is  an  inhabitant,"  thus  securing  the  privilege  conferred  by  the  Con- 
stitution and  the  statute,  and  protecting  the  defendant  against  being 
subjected  to  suits  beyond  its  domicile  of  creation  or  residence — the 
manifest  purpose  of  the  statute. 

The  distinction  between  a  case  in  which  the  defendant  is  a  citizen  of 
a  foreign  state  who  cannot  be  an  inhabitant  of  any  district,  and  one 
like  the  case  at  bar,  in  which  the  plaintiff  invokes  the  jurisdiction  of 
the  court,  is  made  in  Galveston,  etc.,  Ry.  Co.  v.  Gonzales,  151  U.  S. 
496,  14  Sup.  Ct.'401,  38  L.  Ed.  248.  It  is  there  held  that  when  the 
plaintiff  is  a  citizen  of  a  foreign  state,  etc.,  the  action  must  be  brought 
in  the  district  whereof  the  defendant  is  an  inhabitant  While  the  deci- 
sion was  the  subject  of  a  vigorous  dissent  by  Mr.  Justice  Jackson, 
concurred  in  by  Mr.  Justice  Harlow,  it  is  directly  in  point  and  of  con- 
trolling authority  in  this  case.  Rose,  Fed.  Proc.  500 ;  2  .Foster's  Fed. 
Proc.  70.  The  plaintiff  relies  upon  the  decision  of  Judge  Reed  in 
Barlow  v.  Ch.  &  N.  W.  R.  R.  Co.  (C.  C.)  172  Fed.  513.  A  careful 
examination  of  the  facts  and  the  opinion  in  that  case  will  show  that  it 
is  in  harmony  with  the  decisions  of  the  Supreme  Court.  The  distinc- 
tion between  jurisdiction  and  venue  will  explain  any  apparent  con- 
flict in  the  decisions.  The  Circuit  Courts  are  given  jurisdiction  in  a 
controversy  between  a  citizen  of  one  state  and  a  citizen  of  a  foreign 
state,  etc.  This  status  of  the  parties  is  jurisdictional  and  cannot  be 
waived — the  venue  is  a  personal  privilege  granted  to  defendant,  and 
may  be,  either  expressly  or  by  failure  to  take  advantage  of  it  in  due 
time  and  by  appropriate  means,  waived.  "In .  discussing  matters  of 
pleading  and  practice  arising  under  this  and  similar  provisions,  it  is  to 
be  observed  that  the  question  thus  presented  is,  generally  speaking, 
not  a  matter  that  goes  to  the  essential  jurisdiction  of  the  court.  If  a 
suit  is  of  such  a  nature  that  it  can  certainly  be  brought  in  some  federal 
court,  or  another — that  is,  if  the  subject-matter  of  the  suit,  or  the  char- 
acter of  the  parties,  is  such  that  a  federal  court  of  some  state  or  dis- 
trict has  jurisdiction  to  entertain  it — then  the  question  whether  that 
suit  should  be  brought  in  one  particular  state,  or  district,  rather  than 
in  another,  is  not  a  question  of  jurisdiction  at  all.  It  is  rather  a  ques- 
tion of  venue,  using  this  word  in  the  sense  of  the  civil  division  from 
which  the  jury  must  be  gathered,  and  in  which  the  cause,  if  an  equity 
one,  should  be  tried.  True,  the  term  'jurisdiction'  is  frequently  used 
in  this  connection,  and  as  a  result  some  confusion  has  appeared  in  the 
cases.  *  *  *  As  commonly  put,  the  distinction  is  one  between 
essential  jurisdiction,  on  the  one  hand,  and  an  exemption  from  process, 
on  the  other.  *  *  *  In  the  sense  in  which  we  now  use  the  word,  it 
may  be  said  that  the  question  of  venue  and  the  question  of  jurisdiction 
are  wholly  different  and  distinct,     ♦     ♦    ♦    Jurisdiction  cannot  be 


Digitized  by  V:iOOQIC 


FBIBOUBG   V.  PULLMAN   CO.  985 

conferred  by  consent  of  the  parties  and  the  want  of  it  cannt^t  be 
waived.  The  venue  is  a  matter  of  personal  privilege  and  can  there- 
fore be  waived  by  the  party  concerned."  1  Street's  Fed.  Eq.  Prac. 
§§  383-384;  Const.  Co.- v.  Gibney,  160  U.  S.  219,  16  Sup.  Ct.  372,  40 
L.  Ed.  401 ;  Southern  Express  Co.  v.  Todd,  56  Fed.  104,  5  C.  C.  A. 
432.  Keeping  this  distinction  in  view,  the  decision  in  Barlow's  Case, 
supra,  is  easily  understood.  The  plaintiff  was  an  alien  residing  in 
England;  the  defendant  an  Illinois  corporation.  Suit  was  brought 
in  the  state  of  Iowa.  Defendant  lodged  a  copy  of  the  record  in  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  Iowa, 
and  moved  that  it  take  jurisdiction  of  the  cause,  after  an  unsuccessful 
motion  for  removal  in  the  state  court.  The  question  decided  arose 
upon  a  petition  to  remand  to  the  state  court.  Judge  Reed,  after  stat- 
ing the  case  and  quoting  the  language  of  the  statute  and  citing  Ho- 
horst's  Case,  says: 

*'Siiits  between  citizens  and  aliens  may  be  brought  in  any  district  where 
valid  service  may  be  obtained  upon  the  defendant,  whether  he  be  citizen  or 
alien,  subject  of  course  to  the  right  of  the  defendant,  if  he  be  a  citizen  of  one 
of  the  states,  to  reasonably  object  to  being  sued  by  an  alien  in  any  other  dis- 
trict than  that  of  his  residence,  the  same  as  he  might  object  if  sued  by  a  citizen 
in  a  district  of  which  neither  the  plaintiff  nor  the  defendant  was  a  resident, 
and,  unless  he  does  so  object,  the  cause  may  rightly  proceed  to  determination 
in  the  Circuit  Court  of  the  United  States,  where  it  was  so  commenced." 

The  learned  judge  cites  the  decided  cases  and  shows  clearly  that  as 
the  Circuit  Court  would  have  had  original  jurisdiction,  the  cause  being 
between  a  citizen  of  one  state  and  of  a  foreign  state,  the  defendant, 
citizen  of  Illinois,  was  entitled  to  have  it  removed  into  the  federal 
court.  The  question  of  venue  was  not  presented,  although  not  over- 
looked by  the  judge.  In  Re  Tobin,  214  U,  S.  606,  29  Sup.  Ct.  702,' 
53  L.  Ed.  1061,  a  per  curiam  order  was  made  denying  a  mandamus 
compelling  the  judge  to  remand  to  the  state  court  a  case  wherein  the 
plaintiff  was  an  alien  and  the  defendant  a  citizen  of  a  state  other  than 
that  in  which  suit  was  brought.  This  is  in  harmony  with  the  Bar- 
low Case.  '  The  sole  question  presented  upon  this  record  and  raised 
by  defendant's  motion  relates  to  the  venue,  and  not  to  the  jurisdiction. 
If  defendant  had  entered  a  general  appearance,  or  otherwise  waived 
the  right  to  dismiss  because  of  the  wrong  venue,  the  court  would 
have  proceeded  to  trial  and  judgment.  Const.  Co.  v.  Gibney,  160 
U.  S.  217,  16  Sup.  Ct.  272,  40  L.  Ed.  401.  This,  of  course,  it  could 
not  have  done,  if  without  jurisdiction.  It  is  manifest  that  an  alien 
defendant  cannot  sustain  the  motion  because  it  is  not  "an  inhabitant" 
of  any  district.  Hohorst's  Case,  supra;  Galveston  Ry.  Co.  v.  Gon- 
zales, supra.  The  distinction  between  jurisdiction  and  venue,  the  re- 
sult of  a  failure  to  take  advantage  of  it  and  the  mode  of  doing  so, 
is  recognized  by  all  Codes  of  Procedure.  Ex  parte  Schollenberger, 
96  U.  S.  369,  24  L.  Ed.  853 ;  22  Enc.  PI.  &  Prac.  816.  The  decision 
in  Barlow  v.  N.  W.  R.  R.  Co.,  supra,  does  not  conflict  v/ith  the  cases 
cited.    The  motion  to  dismiss  the  action  is  allowed. 
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RURAL  HOME  TELEPHONE  CO.  T.  POWERS  et  al. 

(Circuit  Court,  W.  D.  Kentucky,  at  Oweusboro.    February  9  and  18^  1910.) 

1,  Removal  op  Causes  (|  86*) — Suotticienct  of  Petttion— Necessitt  of  Al- 
leging Facts.    ' 

A  petition  for  the  removal  of  a  cause,  on  the  ground  that  It  Is  one  aris- 
ing under  the  Constitution  or  laws  of  the  United  States,  must  state  the 
facts  showing  that  such  is  the  case,  what  the  federal  question  Is,  and  how 
it  arises. 

[Ed.  Note.— For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  IS  132, 
166-179;   Dec.  Dig.  $  86.*] 

Z  Removal  of  Causes  (|  19*) — Federal  Question— Suit  Against  Federal 
Receives. 

The  fact  alone  that  a  defendant  In  an  action  In  a  state  court  Is  a  re- 
ceiver appointed  by  a  federal  court  does  not  render  the  cause  removable 
as  one  arising  under  the  laws  of  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  §  48; 
Dec.  Dig.  f  19.*] 

&  Removal  of  Causes  (§  25*)— Fedbbal  Question— Question  Must  Appear 
FROM  Plaintiff's  Pleading. 

To  authorize  the  removal  of  a  cause  on  the  sole  ground  that  It  is  one 
arising  under  the  Constitution,  laws,  or  treaties  of  the  United  States, 
that  must  appear  from  the  plaintiff's  statement  of  his  own  claim,  and,  If 
it  does  not  so  appear,  the  want  cannot  be  supplied  by  any  statement  in 
the  petition  for  removal  or  In  the  subsequent  pleadings. 

[Ed.  ^ote. — For  other  cases,  see  Removal  of  Causes,  Dec.  Dig.  I  25.*] 

Action  by  the  Rural  Home  Telephone  Company  against  Joshua  D. 
Powers,  receiver  of  the  Independent  Long  Distance  Telephone  & 
Telegraph  Company  and  others.  On  motion  to  remand  to  state  court 
Sustained. 

Clarence  M.  Finn,  for  plaintiff. 

Helm  Bruce  and  Miller  &  Todd,  for  defendants, 

EVANS,  District  Judge.  The  third  section  of  the  act  of  August 
13,  1888,  25  Stat.  436,  c.  866  (U.  S.  Comp.  St.  1901,  p.  682),  provides: 

•That  every  receiver  or  manager  of  any  property  appointed  by  any  court  of 
the  United  States  may  be  sued  in  respect  of  any  act.  or  transaction  of  his  in 
carrying  on  the  business  connected  with  such  property  without  the  previous 
leave  of  the  court  In  which  such  receiver  or  manager  was  appointed;  but 
such  suit  shall  be  subject  to  the  general  equity  Jurisdiction  of  the  court  In 
which  such  receiver  or  manager  was  appointed,  so  far  as  the  same  shall  be 
necessary  to  the  ends  of  Justice." 

The  plaintiff,  availing  himself  of  the  privilege  thus  given,  com- 
menced an  action  at  la>v  in  the  Daviess  circuit  court  against  Powers  as 
receiver  and  against  him  as  an  individual,  and  against  H.  C.  Jones, 
to  recover  damages  to  the  extent  of  $15,000  to  its  property,  alleged  to 
have  been  caused  by  the  willful,  malicious,  and  wrongful  conduct  of 
all  the  defendants  in  carrying  on  the  business  of  the  Independent  Long 
Distance  Telephone  &  Telegraph  Company.  It  is  not  claimed  that 
any  of  the  parties  to  the  action  are  citizens  of  any  state  other  than 
Kentucky,  and  it  was  conceded  at  the  argument  that  they  were  all 

•For  oUier  caaei  se«  same  topic  A  |  numbxb  in  Doc.  lb  Am.  Diss.  1907  to  data,  lb  Rep'r  IndoxM    ' 
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Citizens  of  that  state.  Nevertheless,  the  defendants  filed  their  joint 
petition  in  the  state  court  for  the  removal  of  the  action  to  this  court. 
The  state  court  denied  the  right  to  remove  the  case,  but  approved  the 
bond  tendered  by  the  defendants  with  their  petition.  A  transcript  of 
the  record  was  filed  in  this  court,  and  the  plaintiff  has  moved  to  re- 
mand the  action  to'  the  state  court.  The  petition  for  removal  is  very 
brief,  and,  after  setting  forth  the  parties,  it  avers  that  the  action  "is  a 
suit  of  a  civil  nature  at  law  arising  under  the  Constitution  and  laws  of 
the  United  States,  in  which  the  matter  in  dispute,  exclusive  of  interest 
and  costs,  exceeds  the  sum  or  value  of  $2,000." 

It  is  fundamental  in  removal  cases  that  the  petition  therefor  shall 
state  facts  and  not  conclusions  of  law.  This  proposition  was  stated 
by  the  Supreme  Court  in  its  opinion  in  Gibbs  v.  Crandall,  120  U.  S., 
at  pages  108,  109,  7  Sup.  Ct,  at  page  498  (30  L.  Ed.  690),  in  this  lan- 
guage: 

"It  is  not  enough  for  the  party  who  seeks  a  removal  of  his  cause  to  say 
that  the  suit  Is  one  arising  under  the  Constitution.  He  must  state  the  facts 
so  as  to  enable  the  court  to  see  whether  the  right  he  claims  does  really  and 
substantially  depend  on  a  construction  of  that  Instrument.  This  has  not  been 
done  in  this  case,  and  the  order  remanding  the  suit  Is  consequently  affirmed." 

The  doctrine  is  stated  in  section  168  of  Black's  Dillon  on  Removal 
of  Causes  in  this  language: 

"It  the  removal  of  the  cause  Is  asked  on  the  ground  that  It  is  one  arising 
under  the  Ck>nstltutlon  or  laws  of  the  United  States,  It  will  not  be  sufficient 
for  the  petition  merely  to  aver  that  It  so  arises;  or  that  It  Involves  a  federal 
question.  In  addition  to  this,  the  petitioner  must  set  forth  the  facts  which 
enter  Into  the  case  with  sufficient  detail  to  show  exactly  what  the  federal 
question  Is,  and  how  It  will  arise,  and  that  Its  settlement  wUl  be  essential  to 
the  determination  of  the  cause." 

If  the  petition  in  the  case  before  us  is  to  be  regarded  as  stating 
facts,  and  not  as  stating  mere  legal  coriclusions,  its  averments  must  tS 
taken  as  true,  inasmuch  as  those  statements  have  not  been  denied. 
Dishon  v.  Cincinnati  Railroad  Co.,  133  Fed.  471,  66  C.  C.  A.  345. 
But  upon  the  authorities  cited,  and  many  others  that  might  be  refer- 
red to,  we  hold  that  the  averments  of  the  petition  for  removal  are 
not  sufficient  to  entitle  the  defendants  to  that  relief. 

What  has  been  said  might  dispose  of  the  motion  to  remand;  but 
other  propositions  have  been  urged  with  great  force  and  earnestness 
by  the  learned  counsel  for  the  defendants  and  will  be  briefly  discussed. 
The  receiver.  Powers,  was  not  appointed  by  this  court,  but  By  an  order 
of  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Kentucky  in  the  case  there  pending  of  George  C.  Bryce  v.  Independ- 
ent Long  Distance  Telephone  &  Telegraph  Company  and  others.  It 
does  not  appear  from  the  petition  for  removal  whether  the  jurisdiction 
of  that  court  of  the  case  in  which  the  receiver  was  appointed  was 
founded  upon  the  diverse  citizenship  of  the  parties  thereto,  or  whether 
the  demands  asserted  in  that  suit  arose  under  the  Constitution  or  any 
law  of  the  United  States.  It  might  be  that  it  could  be  objected  that 
the  suit,  if  removed  at  all,  should  go  to  the  Eastern  District;  but  we 
shall  assume,  without  deciding,  that  such  objection,  if  made,  would 
be  untenable,  and  that  a  proper  removal  would  bring  the  case  to  this 
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court.  Nevertheless,  we  think  the  case  as  now  presented  is  not  re- 
movable not  only  upon  the  ground  already  stated,  but  also  upon  other 
grounds. 

1.  From  the  argument  of  counsel,  we  infer  that  the  conclusion 
stated  in  the  petition  for  removal  that  the  action  is  one  arising  under 
the  Constitution  and  laws  of  the  United  States  is  drawn  altogether 
from  the  fact  that  the  receiver  was  appointed  by  a  court  of  the 
United  States  in  a  suit  pending  therein.  We  had  occasion  very  in- 
dustriously to  consider  this  question  in  Marrs  v.  Felton,  102  Fed.  775, 
and  at  page  779  it  was  said : 

"It  seems  to  me,  for  the  reason  presently  to  be  stated,  that  the  Supreme 
Court  must  be  regarded  as  quite  certain  to  hold  that  such  cases  arise  under 
the  Constitution  or  laws  of  the  United  States  only  where  the  receiver  is  ap- 
pointed under  a  statute  of  the  United  States,  as  in  cases  of  national  banks  or 
for  corporations  created  by  the  laws  of  the  United  States,  such  as  soldiers' 
homes  and  Pacific  railroad  companies,  and  not  where  a  federal  court  merely 
in  the  exercise  of  its  general  jurisdiction  has  appointed  a  receiver  for  a  cor- 
poration not  existing  under  federal  law.'* 

Sooner  than  we  could  expect,  the  prediction  was  verified.  In 
Gableman  v.  Peoria,  etc.,  Railway  Co.,  179  U.  S.  335,  21  Sup.  Ct. 
171,  45  L.  Ed.  220,  the  precise  question  was  authoritatively  decided 
by  the  Supreme  Court,  which  held,  as  correctly  expressed  in  the  syl- 
labi, as  follows: 

"An  action  against  a  receiver  of  a  state  corporation  is  not  a  case  arising 
under  the  Constitution  and  laws  of  the  United  States  simply  by  reason  of  the 
fact  that  such  receiver  was  appointed  by  a  court  of  the  United  States. 

"A  receiver  appointed  by  a  federal  court  may  be  sued  in  that  court  as  well 
as  in  the  state  court,  but  if  in  the  state  court  he  is  not  entitled  to  remove  the 
cause  on  the  sole  ground  of  his  appointment  by  the  federal  court" 

This  would  seem  to  be  decisive  of  the  case  upon  this  ground  also. 

2.  But  the  learned  counsel  for  the  defendants  insist  that  the  deci- 
sion in  the  Gableman  Case  has  been  overruled  or  essentially  modified 
by  the  court's  decision  in  the  Matter  of  Dunn,  212  U.  S.  374,  29  Sup. 
Ct.  299,  53  L.  Ed.  558.  The  Gableman  Case  was  not  mentioned  in 
the  opinion  in  the  Dunn  Case,  and  we  think  there  could  be  no  doubt 
that  in  the  Matter  of  Dunn,  as  well  as  in  Railroad  Case  v.  Cox,  145 
U.  S.  595,  12  Sup.  Ct.  905,  36  L.  Ed.  829,  Texas  &  Pacific  Removal 
Cases,  116  U.  S.  2,  6  Sup.  Ct.  1113,  29  L.  Ed.  319,  Butler  v.  National 
Soldiers'  Home,  144  U.  S.  66,  12  Sup.  Ct.  581,  36  L.  Ed.  346,  and  in 
many  others  of  like  character,  the  jurisdiction  of  the  < federal  courts 
was  sustained  upon  the  well-settled  proposition  that  any  suit  brought 
by  or  against  any  corporation  created  by  a  law  of  the  United  States, 
out  of  that  fact  alone,  must  be  considered  as  one  arising  under  the 
Constitution  and  laws  of  the  United  States.  The  two  lines  of  cases 
proceed  upon  obviously  different  grounds,  and  have  been  decided  upon 
obviously  different  principles.  We,  therefore,  do  not  see  the  slightest 
conflict  between  the  Gableman  Case,  on  the  one  hand,  and  the  Dunn 
Case  and  other  cases  cited  for  the  defendants,  on  the  other. 

We  conclude  that  there  was  no  ground  for  the  removal  of  this  case, 
and  it  must  be  remanded  to  the  Daviess  circuit  court 
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The  defendants,  with  leave  of  the  court  given  under  the  authority 
of  Kinney  v.  Columbia  Savings,  etc.,  Ass'n,  191  U.  S.  78,  34  Sup.  Ct. 
30,  48  L.  Ed.  103,  have  filed  an  amendment  to  their  petition  for  re- 
moval. As  already*  seen,  their  original  petition  was  based  upon  the 
ground  that  the  action  was  one  arising  under  the  Constitution  and 
laws  of  the  United  States.  The  amended  petition  still  insists  upon 
this,  and  undertakes  in  much  detail  to  show  how  that  is  the  case.  The 
contention  of  the  defendants  resolves  itself  into  this:  That  while 
Powers  was  appointed  receiver  in  a  case  of  which  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Kentucky  had  juris- 
diction by  reason  alone  of  the  diverse  citizenship  of  the  parties,  yet 
that  under  the  judgment  appointing  the  receiver  certain  orders  were 
entered  which  the  receiver  was  obeying,  that  in  rendering  this  obedi- 
ence the  things  were  done  of  which  the  plaintiff  complains,  and  that 
these  facts  make  plaintiff's  case  one  which  arises  under  the  Constitu- 
tion and  laws  of  the  United  ^tates.  We  cannot,  for  the  reasons  hereto- 
fore stated,  agree  with  this  conclusion  of  the  pleader.  Besides,  it  is  an 
established  proposition  in  the  law  of  removal  of  cases,  as  stated  in 
the  Gableman  Case,  179  U.  S.^  335,  31  Sup.  Ct.  171,  45  L.  Ed.  330, 
"that  a  case  cannot  be  removed  from  a  state  court  into  the  Circuit 
Court  of  the  United  States  on  the  sole  ground  that  it  is  one  arising 
under  the  Constitution,  laws,  or  treaties  of  the  United  States,  unless 
that  appears  by  the  plaintiff's  statement  of  his  own  claim,  and,  if  it 
does  not  so  appear,  the  want  cannot  be  supplied  by  any  statement  in 
the  petition  for  removal  or  in  the  subsequent  pleadings.  Walker  v. 
Collins,  167  U.  S.  57  [17  Sup.  Ct.  738,  43  L.  Ed.  76]." 

In  the  Gableman  Case,  at  page  338  of  179  U.  S.,  at  page  173  of  31 
Sup.  Ct.  (45  L.  Ed.  330),  in  speaking  of  section  3  of  the  act  of  1888, 
the  court  said : 

"This  act  abrogated  the  rule  that  a  receiver  could  not  be  sued  without  leave 
of  the  court  appointing  him,  and  gave  the  citizen  the  unconditional  right  to 
bring  his  action  In  the  local  courts  and  to  have  the  justice  and  amount  oX 
his  demand  determined  by  the  verdict  of  a  jury.  lie  ceased  to  be  compelled 
to  litigate  at  a  distance  or  in  any  other  forum  or  according  to  any  other 
course  of  justice  than  he  would  be  entitled  to  if  the  property  or  business  were 
not  l.eing  administered  by  the  federal  court.  The  object  of  the  section  is 
manifest,  and  it  is  equally  plain  that  that  object  would  be  open  to  be  defeated 
if  the  receiver  could  remove  the  case  at  his  volition.  The  intention  to  per- 
mit this  to  be  done  cannot  reasonably  be  imputed  to  Congress,  and,  moreover, 
such  a  right  would  be  inconsistent  with  the  general  policy  of  the  act.'' 

Cases  like  Central  Trust  Co.  v.  East  Tennessee,  etc.,  R.  R.  Co. 
(C.  C.)  59  Fed.  533,  and  several  others  cited  in  argument  which  seem 
to  rule  the  other  way,  were  decided  prior  to  the  decision  in  the  Gable- 
man Case,  and,  so  far  as  inconsistent  with  the  latter,  must  be  regarded 
as  overruled  by  it. 

The  argument  of  the  learned  counsel  in  support  of  the  removal,  if 
made  before  Congress,  might  be  regarded  as  showing  strong  reasons 
for  repealing  the  third  section  of  the  act,  or  so  modifying  it  as  to 
prevent  the  suing  of  a  receiver  without  the  leave  of  the  court  which 
appointed  him  in  cases  where  the  receiver,  in  what  he  was  doing,  was 
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obeying  the  express  orders  of  such  court.  The  plaintiff's  petition 
does  not  show  that  to  be  the  case,  and  we  think,  in  view  of  the  au- 
thority from  which  we  have  just  quoted,  that  that  state  of  fact  cannot 
be  made  to  appear  for  the  first  time  in  the  defendants'  petition  for 
removal.  The  plaintiff's  petition  does  show,  as  we  take  it,  that  the 
acts  complained  of  were  transactions  of  the  receiver  "in  carrying  on 
the  business  connected  with  such  property,"  in  the  language  of  the 
third  section  of  the  act.  Besides,  Congress  must  be  presumed  to  have 
understood  that  every  act  or  transaction  of  any  receiver  in  carrying  on 
the  business  connected  with  the  property  in  his  hands  was  done  under 
the  express  orders  of  the  court  which  appointed  him  and  which  confer- 
red upon  him  all  of  his  powers.  Such  orders  furnish  the  sole  basis  of 
every  act  of  the  receiver,  and  the  contention  of  the  receiver  here  would 
defeat  the  plain  intent  of  the  legislation. 

We  have  no  doubt  that  the  case  comes  within  the  decision  in  the 
Gableman  Case,  and  that  the  motion  to  remand  must  be  sustained 


In  re  BAILET. 
pistrlct  Court,  D.  Utah.    February  21,  1910.)     ' 
No.  1.254. 

1.  Bankruptcy  (J  396*)— Assets— Homestead— Mobtqage. 

Since  homestead  property  does  not  pass  to  a  bankrupt's  trustee,  the  fact 
that  it  was  mortgaged  to  certain  creditors  does  not  make  it  assets  to  be 
administered  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy.  Dea  Dig.  i  396.*] 

2.  Bankbuptcy  (8  311*)— Pbefebences— Surrendeb. 

The  surrender  of  a  preference  contemplated  by  Bankr.  Act  July  1,  1898^ 
c.  541,  §  57,  subd.  "g,"  30  Stat.  5G0  (U.  S.  CJomp.  St.  1901,  p.  3443),  must  be 
to  the  trustee,  and  not  to  the  bankrupt,  nor  to  any  other  person. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  311.*] 
i.  Bankruptcy  (§  399*)— Mortgages— Unlawfitl  Preference— Exempt  and 
Nonexempt  Property. 

A  mortgage  on  both  exempt  and  nonexempt  property  constituting  an  un- 
lawful preference,  is  only  voidable  by  the  mortgagor's  trustee  in  bank- 
ruptcy as  to  the  nonexempt  property. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  $  399.*] 

4.  Bankruptcy  (§  311*)— Mortgages— Release. 

A  mortgage  on  a  bankrupt's  exempt  and.  nonexempt  property  consti- 
tuting an  unlawful  preference,  was  not  required  to  be  released  so  far  as 
the  exempt  property  was  concerned  as  a  condition  to  the  mortgagee's 
right  to  prove  the  debt  secured,  but  only  so  far  as  it  covered  assets  of  the 
bankrupt  which  were  a  fund  for  creditors. 

[Bid.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  311.*] 

6.  Bankruptcy  (§  310*)— Claims— "Secured  Creditobs." 

A  creditor  of  a  bankrupt  holding  a  mortgage  on  exempt  property  Is  not 
a  "secured  creditor"  within  Bankr.  Act  1898,  5  1(23),  providing  that  se- 
cured creditors  shall  include  one  who  has  security  for  his  debt  on  the  prop- 
erty of  the  bankrupt  of  a  nature  to  be  assignable  under  the  act,  or  who 
owns  such  a  debt  for  which  some  iudorser,  surety,  or  other  person  sec- 

*For  other  cases  see  same  topic  &  9  kumbxb  in  Dec.  ft  Am.  Digs.  1907  to  date»  A  Rep'r  Indexes 
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ondarlly  liable  for  the  bankrupt,  has  Bach  security  on  the  bankrupt*! 

assets. 
[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  t  810.^ 
For  other  definitions,  see  Words  and  Phrases,  toI.  7,  p.  6385.] 
0.  Mabshatino  Assets  Ann  Secubitibs  (I  3*)  —  Supbbxob  BqurriBS  —  Homb- 

BTEAD^EXEICPTIONS. 

Where  a  creditor  has  a  mortgage  on  the  debtor*s  exempt  homestead,  and 
also  the  right  to  prove  his  debt  against  the  debtor*8  estate  in  bankruptcy, 
the  debtor*s  homestead  equity  is  superior  to  the  rights  of  general  creditors, 
who  are  not  therefore,  entitled  to  hare  the  assets  marshaled  and  to  com- 
pel the  secured  creditor  to  first  exhaust  his  security  before  resorting  to 
the  general  assets,  under  the  rule  that  assets  will  not  be  marshaled  to  the 
dlsadyantage  of  the  holder  of  an  equal  equity. 

[Bd.  Note. — ^For  other  cases,  see  Marshaling  Assets  and  Securities,  Cent. 
Dig.  5  3;  Dec.  Dig.  8  3.*] 

Bankruptcy  proceedings  against  A.  H.  Bailey.  On  petitions  to 
review  a  referee's  order  denying  the  application  of  general  creditors 
for  the  rejection  of  claims  or  for  their  subrogation  to  the  claimants' 
right  to  certain  security.    Affirmed. 

Joseph  Chez,  for  bankrupt. 

Agee  &  McCracken,  for  petitioning  creditors  Florence  H.  Bailey, 
Florence  J.  Hearst,  and  Ethel  L.  Turner. 
A.  E.  Pratt,  for  First  Nat.  Bank  of  Ogden, 
C.  R.  HoUingsworth,  for  trustee. 

MARSHALL,  District  Judge.  The  bankrupt  was  entitled  to  a 
homestead  exemption  in  the  amount  of  $2,000.  He  owned  two  par- 
cels of  land  each  of  the  value  of  $1,250,  and  claimed  his  exemption 
in  the  entirety  of  parcel  No.  1,  and  the  further  sum  of  $750  of  the 
value  of  parcel  No.  2.  Within  four  months  next  preceding  the  filing 
of  the  petition  in  bankruptcy,  he  had  executed  a  mortgage  of  parcel 
No.  2  to  his  wife,  Florence  H.  Bailey,  and  to  Florence  J.  Hearst  and 
Ethel  L.  Turner  to  secure  a  pre-existing  debt  of  $600  and  interest, 
and  with  intent  to  unlawfully  prefer  those  creditors.  The  mortgagees 
proved  their  claim  as  general  cre(fitors,  and  tendered  a  release  of 
the  mortgage,  admitting  the  unlawful  preference.  Their  claim  was 
approved  by  the  referee.  Subsequently,  a  general  creditor,  and  also 
the  trustee,  filed  petitions  with  the  referee  to  re-examine  this  claim, 
and  asked  that  its  allowance  should  be  vacated;  and  that  the  value  of 
the  security  should  be  credited  on  the  claim  to  the  Extent  of  the  ex- 
empt property  mortgaged,  or  else  that  the  trustee,  for  the  benefit  of 
the  general  creditors,  should  be  subrogated  to  the  rights  of  the  mort- 
gagee with  respect  to  the  exempt  property,  as  a  condition  to  the  al- 
lowance of  the  claim  as  unsecured.  The  referee  denied  these  peti- 
tions; and  the  present  petitions  for  review  seek  a  reconsideration  of 
his  action. 

Since  the  trustee  acted  in  the  matter,  it  is  unnecessary  to  consider 
whether  a  general  creditor  whose  rights  were  not  exceptionally  af- 
fected could  ask  the  re-examination  of  this  claim.  Certain  principles 
of  law  applicable  to  this  situation  arc  beyond  dispute,  and  may  be 
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Stated  bfiefly.  The  title  to  the  homestead  property  did  not  pass  to 
the  trustee.  The  fact  that  it  was  mortgaged  to  certain  creditors  did 
not  make  it  assets  to  be  administered  in  bankruptcy.  Lockwood  v. 
Exchange  Bank,  190  U.  S.  294,  23  Sup.  Ct.  761,  47  L.  Ed.  1061 ;  In 
re  Nye,  133  Fed.  33,  66  C.  C.  A.  139.  The  surrender  of  the  prefer- 
ence contemplated  by  section  57,  subd.  "g,"  of  the  Bankruptcy  Act 
(Act  July  1,  1898,  c.  641,  30  Stat.  660  [U.  S.  Comp.  St.  1901,  p. 
3443]),  must  be  a  surrender  to  the  trustee  and  not  to  the  bankrupt 
or  to  any  other  person.  In  re  Currier,  Fed.  Cas.  No.  3,492,  2  Lowell, 
436.  A  mortgage  constituting  an  unlawful  preference,  where  it  in- 
cludes both  exempt  and  nonexempt  property,  is  only  voidable  by  the 
trustee  as  to  the  nonexempt  property,  and  remains  a  valid  mortgage 
as  to  the  exempt  property.  In  re  ToUett,  106  Fed.  866,  46  C.  C.  A. 
11,  64  L.  R.  A.  222;  Vitzthum  v.  Large  (D.  C)  162  Fed.  685;  In 
re  Eash  (D.  C.)  157  Fed.  996.  It  follows  that  the  mortgage  in  ques- 
tion was  not  required  to  be  released  so  far  as  the  exempt  property 
was  concerned  as  a  condition  to  the  proof  of  claim  on  the  debt  secured 
by  it,  but  it  was  necessary  to  surrender  it  so  far  as  the  assets  of  the 
bankrupt  were  a  fund  for  creditors. 

The  question  presented  by  the  petitions  for  review  may  then  be  con- 
sidered as  if  the  mortgage  creditor  had  only  surrendered  all  claims 
under  their  mortgage  to  priority  in  the  distribution  of  the  bankruptcy 
estate,  but  had  preserved  their  mortgage  in  respect  to  the  exempt 
property.  Under  this  state  of  facts,  were  they  to  be  considered  as 
secured  creditors  and  only  entitled  to  be  paid  a  dividend  on  the  un- 
paid balance  after  converting  the  security  held  by  them  and  crediting 
the  proceeds  on  their  debt  under  the  provisions  of  section  57,  subd. 
"h,"  of  the  Bankruptcy  Act.  Section  1  (23)  of  the  act  defines  "se- 
cured creditors"  as  follows: 

**  'Secured  creditors*  shaU  Include  a  creditor  .who  has  security  for  his  debt 
upon  the  property  of  the  bankrupt  of  a  nature  to  be  assignable  under  this  act, 
or  who  owns  such  a  debt  for  which  some  indorser,  surety,  or  other  persons 
secondarily  liable  for  the  bankrupt  has  such  security  upon  the  bankrupt's  as- 
sets." 

As  the  exempt  property  was  not  of  a  nature  to  be  assignable  under 
the  act,  it  follows  that  these  creditors,  after  the  surrender  of  their 
unlawful  preference,  were  not  secured  creditors,  as  the  term  is  there 
used.  There  is  no  express  provision  of  the  act  which  precluded  them 
from  proving  thtir  entire  claim  as  unsecured  creditors  against  the 
bankrupt's  estate.  But  it  is  argued  that  the  equitable  principle  of  mar- 
shaling is  applicable;  that  the  mortgage  creditors  had  a  right  to  re- 
sort to  two  funds  for  a  satisfaction  of  their  claim,  while  the  general 
creditors  are  restricted  to  the  one,  and  hence,  the  former  will  either 
be  required  to  first  exhaust  the  fund  applicable  to  their  debt  alone  be- 
fore resorting  to  the  other;  or,  the  general  creditors  will  be  subro- 
gated to  their  right  as  to  such  fund.  The  rule  of  marshaling  rests 
on  equitably  principles  and  will  only  be  applied  when  equitable,  and 
never  to  the  disadvantage  of  a  holder  of  an  equal  equity.  So  it  has 
been  held  that  "where  judgment  is  recovered  against  two  codef end- 
ants,  and  execution  thereon  is  levied  upon  the  property  of  one  of  them. 
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and  the  other  is  adjudged  bankrupt,  the  judgment  creditor  may  prove 
his  claim  against  the  bankrupt  as  unsecured"  (In  re  Headley-  [D.  C] 
97  Fed.  765);  and  also,  "In  a  proceeding  in  bsinkruptcy,  a  creditor 
of  the  firm,  holding  security  upon  the  separate  property  of  one  of  the 
partners,  may  prove  his  entire  claim  against  the  joint  estate  without 
releasing  his  security,  though  the  member  whose  individual  assets 
constitutes  the  security,  owes  no  individual  debts"  (In  re  Thomas, 
Fed.  Cas.  No.  13,886);  and  to  the  same  effect  are  Ex  parte  Whit- 
ing, Fed.  Cas.  No.  17,573;  Case  of  Howard,  Fed.  Cas.  No.  6,750; 
In  re  Holbrook,  Fed.  Cas.  No.  6,588;  Case  of  Plummer,  1  Phil.  Ch. 
56.  Here,  I  think  the  estates  are  to  be  considered  as  different.  In 
the  ordinary  case  where  the  creditor  with  a  right  to  one  fund  in- 
sists on  the  marshaling  of  the  securities  of  the  creditor  who  can  resort 
to  two,  the  creditor  so  seeking  a  marshaling  has  a  superior  equity  to 
the  debtor;  but  not  so  as  to  a  homestead  exemption.  The  Legislature, 
in  providing  for  this  exemption,  has  formulated  as  a  rule  of  public 
policy  the  superiority  of  right  of  a  debtor  to  the  exempt  property 
over  that  of  his  creditors  to  the  payment  of  their  debts.  It  has  said 
that  it  is  more  important  that  the  debtor  be  not  entirely  stripped  of 
his  property  than  that  his  creditors  be  paid.  So  that,  as  to  such  prop- 
erty, it  cannot  be  said  that  the  general  creditor  has  a  superior  equity. 
Many  state  courts  have  refused  to  marshal  securities  under  these  cir- 
cumstances. Mitchelson  v.  Smith,  2S  Neb.  583,  44  N.  W.  871.  26 
Am.  St.  Rep.  357;  Colby  v.  Crocker,  17  Kan.  529;  La  Rue  v.  Gil- 
bert, 18  Kan.  220 ;  McLaughlin  v.  Hart,  46  Cal.  638 ;  Wise  v.  Wil- 
Hams,  88  Cal.  30,  25  Pac.  1064.  The  case  of  Colby  v.  Crocker,  supra, 
was  cited  with  approval  by  the  Circuit  Court  of  Appeals  of  this  cir- 
cuit in  Re  Nye,  133  Fed.  33,  36,  66  C.  C.  A.  139,  and,  in  fact,  that 
decision  seems  to  rest  on  the  same  principle.  I  am  aware  that  there 
are  many  authorities  contra.  In  re  Sisler  (D.  C.)  76  Fed.  402 ;  Fen- 
ley  V.  Poor,  121  Fed.  739,  58  C.  C.  A.  21 ;  In  re  Meredith  (D.  C.)  144 
Fed.  230;  In  re  Sauthoff,  Fed.  Cas.  No.  12,379. 

The  first  two  of  these  cases  must  be  considered  as  overruled  by 
Lockwood  V.  Exchange  Bank,  supra,  and  as  to  the  last,  Judge  Lowell 
said,  in  his  Treatise  on  Bankruptcy,  §  409:    .       .  : 

''It  was  held  by  a  late  able  Judge  that,  if  the  bankrupt  has  given  a  mortgage 
upon  property  which  is  expressly  exempted  from  the  decree,  such  as  a  home*, 
stead,  the  general  creditors  have  an  equity  to  require  him  to  apply  his  security 
before  proving.  This  decision  contravenes  the  general  rule,  and  its  soundness 
is  doubted." 

The  general  rule  as  to  crediting  securities  is  thus  stated  in  section 
407  of  the  same  treatise: 

"The  property  which  must  be  credited  is  only  that  which,  if  surrendered, 
would  increase  the  assets  against  which  the  proof  is  offered ;  because  the  prac- 
tice is  only  excused  by  a  benefit  to  the  general  body  of  the  creditors.  Tl^ls  rea- 
son is  so  obvious  that  the  French  Code,  which  speai^SHia  v^|py*.j^Q^al  terms 
of  all  secured  creditors,  Is  so  interpreted  by  the  best  writers.  4aftu«et,  No. 
2,662." 

It  follows  that  the  action  of  the  referee  must  be  afiirmed  and  the 
petitions  for  review  dismissed;  and  it  is  so  ordered- 
176  F.— 63 


Digitized  by  V:iOOQIC 


994  176  FEDERAL  BBPOBTEB. 

HUBBARD  T.  CHICAGO.  M.  &  ST.  P.  RT.  CO. 

(Circuit  Court,  D.  Minnesota.    February  24,  1910.) 

L  Removal  of  Causes  (§  II*)— Statutes— Constbuctiok. 

Judiciary  Act  March  3, 1887,  c.  373, 1  1,  24  Stat  552,  as  amended  by  Act 
Aug.  13,  1888»  c.  866,  25  Stat  433  (U.  S.  Oomp.  St  1901,  p.  509),  provides 
that  any  suit  of  a  civil  nature  at  law  or  in  equity  arising  under  the  Con- 
stitution or  laws  of  the  United  States  of  which  the  Circuit  Courts  of  the 
United  States  are  given  original  Jurisdiction  by  section  1  may  be  removed 
from  the  state  court  by  the  defendant  to  the  Circuit  Court  of  the  United 
States  for  the  proper  district.  Held,  that  the  clause  ''of  which  the  Circuit 
Courts  of  the  United  States  are  given  original  Jurisdiction"  refers  to  the 
general  grant  of  Jurisdiction  contained  in  section  1,  and  not  to  the  par- 
ticular court  in  which  the  action  must  be  brought  according  to  the  terms 
of  the  .last  part  of  such  section. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  f  31; 
Dec.  Dig.  f  11.*] 

2.  Removal  of  Causes  ({  ll*)-<;ouKr  to  Which  Removal  Should  be  Made. 

The  rule  that  a  case  cannot  be  removed  to  the  federal  Circuit  Court 
unless  it  could  have  been  commenced  therein  refers  to  the  particular  Cir- 
cuit Court  to  which  removal  is  sought. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes*  Dec.  Dig.  I  11.*] 

8l  Removal  of  Causes  (§  11*) — Right  to  Removal. 

Since  by  the  terms  of  Judiciary  Act  March  3,  1887,  c  378,  I  1,  24  Stat 
552,  as  amended  by  Act  Aug.  13,  1888,  c  866^  25  Stat  433  (U.  S.  Comp. 
St.  1901,  p.  508),  an  action  for  injuries  based  on  Federal  Employer's  Lia- 
bility Act  April  22,  1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St  Supp.  1909, 
p.  1171),  between  citizens  of  Wisconsin  could  only  be  brought  originally 
in  the  Circuit  Court  of  the  United  States  sitting  in  the  state  of  Wiscon- 
iBin  for  the  district  in  which  the  defendant  resided,  federal  Jurisdiction 
depending  on  the  contention  that  the  case  was  one  arising  under  the  laws 
of  the  United  States,  and,  such  suit  having  been  brought  in  the  state 
courts  of  Minnesota,  it  was  not  removable  by  the  defendant  over  plain- 
tiff's protest  to  the  federal  Circuit  Court  in  the  district  of  Minnesota. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Dec.  Dig.  |  11.*] 

4.  Courts  (5  276*) — Federal  Courts— Venue. 

Where  there  is  in  fact  a  controversy  between  citizens  of  different 
states,  the  parties  can  confer  Jurisdiction  on  a  particular  federal  Circuit 
Court,  though  it  is  not  the  circuit  court  of  the  residence  of  either  plain- 
tiff or  defendant 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent  Dig.  |  815;  Dec  Dig.  | 
276.*] 

OL  Courts  ({  276*) — ^Federal  Coubts— Jxtbisdiction— Conteovsrst  Between 
Citizens— Venue. 

Where  a  case  involves  a  federal  question,  the  parties  may  agree  to  try 
it  in  a  federal  district  other  than  that  of  which  the  defendant  is  an  in- 
habitant, notwithstanding  Judiciary  Act  March  3,  1887,  e  373,  I  1,  24 
Stat  552,  as  amended  by  Act  Aug.  13,  1886^  c  866,  25  Stat  433  (U.  S. 
Comp.  St  1901,  p.  508),  providing  that  cases  Involving  federal  questions 
can  be  brought  only  in  the  district  where  the  defendant  resides. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  815;  Dec  Dig.  | 
276.*] 

6.  Removal  ov  Causes  Q  106*) — ^E^deeal  Jubisdiction— Venue— Remand- 
Waiver. 

Where  a  petition  for  removal  was  defective  on  its  face  in  that  It  stated 
no  facts  showing  a  removable  cause,  the  fact  that  plaintiff  before  mov- 
ing to  remand  took  the  deposition  of  a  witness  uxkLer  a  notice  headed 
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••Utilted  States  Circuit  Court,  District  of  Minnesota,  Third  division,"  and 
that  the  deposition  was  filed  in  such  court,  no  transcript  from  the  state 
court  having  at  that  time  been  filed  therein,  did  not  waive  plaintifTs  right 
to  have  the  cause  remanded  under  the  rule  that  where  the  petition  states 
no  ground  for  removal,  a  state  court  is  not  deprived  of  its  Jurisdiction, 
and  that  Jurisdiction  is  not  conferred  on  the  Circuit  Court  by  the  mere 
filing  of  a  petition  and  bond. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent.  Dig.  f  216; 
Dec.  Dig.  S  106.*] 

7.  Removal  of  Causes  (|  00*) — Obueb  of  Removal. 

Since  no  order  of  removal  is  necessary,  where  removal  of  a  cause  to  a 
federal  court  is  proper,  an  order  of  removal  i)y  the  Judge  of  the  state 
court  confers  no  Jurisdiction  on  the  federal  court 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Dec  Dig.  f  90.*] 

8.  Removal  of  Causes  (8  25*) — ^Petition— Federal  Question. 

A  petition  for  the  removal  of  a  cause  as  involving  a  federal  question 
alleging  that  the  cause  was  one  arising  under  the  laws  of  the  United 
States,  to  wit.  Employer's  Liability  Act  April  22,  1908,  c.  140,  35  Stat  65 
(U.  S.  Comp.  St  Supp.  1909,  p.  1171),  was  insufficient,  where  there  was  no 
statement  in  the  complaint,  answer,  or  petition  that  there  was  any  dis- 
pute between  the  parties  as  to  the  construction  or  effect  of  the  act,  the 
fact  that  plaintiff  may  base  his  right  to  recover  on  such  act  not  being 
sufficient  to  Justify  a  removal. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  fS  58» 
59;   Dec.  Dig.  $  25.*] 

At  Law.  Action  by  J.  A.  Hubbard  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  for  personal  injuries.  Motion  to  re- 
mand the  cause  to  the  state  court.    Granted, 

Barton  &  Kay,  for  plaintiff. 

F.  W.  Root  and  N.  J.  Wilcox,  for  defendant 

WILLARD,  District  Judge.  'The  plaintiff  brought  this  action  in 
the  district  court  of  Ramsey  county,  in  the  state  of  Minnesota,  to  re- 
cover the  sum  of  $35,500  for  personal  injuries  suffered  by  him  by  rea- 
son, as  he  alleged,  of  the  negligence  of  the  defendant.  The  complaint 
stated  that  both  the  plaintiff  and  the  defendant  were  citizens  of  the 
state  of  Wisconsin,  and  alleged  facts  which  would  seem  to  bring  the 
case  within  the  provisions  of  the  act  of  Congress  of  April  22,  1908,  c. 
149,  35  Stat.  65  (U.  S.  Comp.  St.  Supp.  1909,  p.  1171)— the  employ- 
er's  liability  act.  The  questions  now  to  be  decided  are  presented  by  a 
motion  to  remand. 

Section  1  of  the  Act  of  March  3,  1887,  c.  373,  24  Stat.  552,  relating   . 
to  the  jurisdiction  of  the  Circuit  Courts,  as  amended  by  the  Act  of 
August  13,  1888,  c.  866,  25  Stat.  433  (U.  S.  Comp.  St.  1901,  p.  508), 
provides  in  part  as  follows : 

"That  the  Circuit  Courts  of  the  United  States  shall  have  original  cogni- 
zance, concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  clvU 
nature,  at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  of  two  thousand  dollars,  and 
arising  under  the  Constitution  or  laws  of  the  United  States.  •  •  •  But 
no  person  shall  be  arrested  in  one  district  for  trial  in  another  in  any  civil 
action  before  a  Circuit  or  District  Court;  and  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against  any  person  by  any  original  process  or 
proceeding  in  any  other  district  than  that  whereof  he  is  an  inhabitant,  but 
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where  the  jurisdiction  is  founded  only  on  the  fact  that  the  action  Is  between 
citizens  of  different  states,  suit  shall  be  brought  only  In  the  district  of  the 
residence  of  either  the  plaintiff  or  the  defendant" 

Section  2  of  the  act  provides  in  part  as  follows : 

"That  any  iBuit  of  a  civil  nature,  at  law  or  in  equity,  arising,  under  the  (Con- 
stitution or  laws  of  the  United  States,  •  •  •  of  which  the  Circuit  Courts 
of  the  United  States  are  given  original  Jurisdiction  by  the  preceding  section, 
which  may  now  be  pending,  or  which  may  hereafter  be  brought,  in  any  state 
court,  may  be  removed  by  the  defendant  or  defendants  therein  to  the  Circuit 
Court  of  the  United  States  for  the  proper  district." 

In  this  last  section  the  sentence  "of  which  the  Circuit  Courts  of  the 
United  States  are  given  original  jurisdiction"  refers  to  the  general 
grant  of  jurisdiction  contained  in  section  1,  and  not  to  the  particular 
court  in  which  the  action  must  be  brought  according  to  the  terms  of 
the  last  part  of  said  section.  Mexican  National  R.  R.  Co.  v.  Davidson, 
157  U.  S.  201,  208,  15  Sup.  Ct.  663,  39  L.  Ed.  672.  But  those  decisions 
of  the  Supreme  Court  which  say  that  a  case  cannot  be  removed  to  the 
Circuit  Court,  unless  it  could  have  been  commenced  therein,  refer  to 
the  particular  Circuit  Court  to  which  removal  is  sought.  In  Matter  of 
Dunn,  212  U.  S.  374,  384,  29  Sup.  Ct.  299,  301,  53  L.  Ed.  658,  it  is 
said  : 

"The  right  to  remove  under  the  statute  depends  upon  whether  it  could  orig- 
inally have  been  brought  in  the  Circuit  Court  of  the  United  States.  Traction 
Co.  V.  Mining  Co.,  196  U.  S.  239,  245  [25  Sup.  Ct.  251,  49  U  Ed.  462] ;  Cochran, 
etc.,  V.  Montgomery  County,  199  U.  S.  260  [26  Sup.  Ct.  58,  50  L.  Bd.  182]. 
The  question  is  then  whether  the  United  States  Circuit  Court  for  the  proper 
district  (Northern  district  of  Texas)  would  have  had  Jurisdiction  of  a  suit 
commenced  In  that  district  by  the  plaintiffs  against  the  railway  company  and 
the  two  Individual  defendants."  In  re  Winn,  213  U.  S.  458,  464,  29  Sup.  Ct. 
515.  53  L.  Ed.  873. 

This  case  having  been  commenced  in  the  district  court  for  Ramsey 
county  in  the  state  of  Minnesota,  the  proper  district  within  the  mean- 
ing of  the  provision  of  section  2  above  referred  to  was  the  district  of 
Mmnesota,  and  that  division  therein  in  which  the  county  of  Ramsey  is 
situated.  Act  of  March  3,  1887,  c.  373,  §  3,  18  Stat  471,  as  amended 
by  Act  of  March  3,  1888,  c.  866,  25  Stat.  433  (U.  S.  Comp.  St.  1901, 
p.  511) ;  Act  of  Congress  April  26,  1890,  c.  167,  -26  Stat.  72  (U.  S. 
Comp.  St.  1901,  p.  374),  relating  to  the  district  of  Minnesota.  If  it 
could  not  be  removed  to  the  Circuit  Court  for  this  district  it  could  not 
be  removed  at  all.  In  re  State  Insurance  Co.,  18  Wall.  417,  21  L.  Ed. 
904.  The  jurisdiction  of  the  national  courts  depends  in  this  case  not 
upon  diverse  citizenship,  but  upon  the  claim  that  it  is  a  suit  arising 
under  a  law  of  the  United  States,  namely,  the  Employer's  Liability  Act 
of  1908.  By  the  terms  of  section  1  of  the  Act  of  1887,  if  the  action 
were  to  be  brought  in  a  Circuit  Court  of  the  United  States,  it  could 
only  be  brought  in  the  Circuit  Court  of  the  state  of  Wisconsin,  in  the 
district  where  the  defendant  resides.  It  could  not  have  been  brought 
originally  in  the  Circuit  Court  for  the  district  of  Minnesota.  Macon 
Grocery  Co.  et  al.  v.  Atlantic  Coast  Line  R.  R.  Co.  et  al.  (January  17, 

1910)  215  U.  S.  501,  30  Sup,  Ct.  184,  64  L.  Ed.  .    And  when 

brought  in  a  court  of  the  state  of  Minnesota  it  could  not  be  removed  to 
the  Circuit  Court  for  the  district  of  Minnesota,    Ex  parte  Wisner,  203 
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U.  S.  449,  27  Sup.  Ct.  150,  51  L.  Ed.  264;  dissenting  opinion  of  Har- 
lan, J.,  in  the  case  of  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R/ 
R.  Co.,  above  cited.  If  the  plaintiff  had,  without  in  any  way  recogni- 
zing the  jurisdiction  of  the  Circuit  Court,  appeared  specially  therein 
and  moved  to  remand  the  case  that  motion  would  have  been  granted. 
The  defendant,  however,  claims  that  the  plaintiff  has  waived  his  right 
to  remand  and  has  consented  to  try  the  case  in  this  court.  It  is  settled 
that,  where  there  is  in  fact  a  controversy  between  citizens  of  different 
states,  the  parties  can  confer  jurisdiction  upon  a  particular  Circuit 
Court,  although  that  is  not  the  Circuit  Court  of  the  residence  of  either 
the  plaintiff  or  the  defendant.  Western  Loan  Co.  v.  Butte  &  Boston 
Mining  Co.,  210  U.  S.  368,  28  Sup.  Ct.  720,  52  L.  Ed.  1101.  In  that 
case  it  was  held  that  the  defendant  company  waived  the  objection  that 
it  had  been  sued  in  the  wrong  district. 

It  has  also  been  held  that  where  a  defendant  has  been  sued  in  a  state 
court,  in  a  district  in  which  he  does  not  reside,  by  removing  the  case 
into  the  United  States  Circuit  Court  sitting  in  that  district  he  waives 
his  right  to  have  the  case  brought  in  the  district  of  his  residence.  In  re 
Moore,  209  U.  S.  490,  28  Sup.  Ct.  585,  706,  52  L.  Ed.  904.  It  was  also 
held  in  that  case  that  the  plaintiff  having  followed  the  suit  into  the  Cir- 
cuit Court,  and  having  there  filed  an  amended  petition  and  signed  a 
stipulation  giving  time  to  the  defendant  to  answer,  and  having  entered 
into  successive  stipulations  for  a  continuance  of  the  trial  in  that  court, 
had  thereby  consented  to  siccept  its  jurisdiction.  The  same  thing  was 
also  held  in  the  case  of  Kreigh  v.  Westinghouse  &  Co.,  214  U.  S.  249, 
29  Sup.  Ct.  619,  53  L.  Ed.  984.  Section  1  of  the  Act  of  1887  gives 
jurisdiction  to  the  Circuit  Court  (1)  over  cases  involving  federal  ques- 
tions, and  (2)  over  controversies  between  citizens  of  different  states. 
It  provides  that  cases  of  the  first  class  can  be  brought  only  in  the  dis- 
trict of  the  defendant,  and  cases  of  the  second  class  only  iij  the  district 
of  the  plaintiff  or  the  defendant.  Where  there  is  a  controversy  be- 
tween citizens  of  different  states,  they  can  consent  to  try  the  ciase  in  a 
district  other  than  the  district  of  either  the  plaintiff  or  the  defendant. 
It  necessarily  follows  that  where  there  is  a  case  which  involves  a  fed- 
eral question,  they  can  agree  to  try  it  in  a  district  other  than  that  of  the 
defendant. 

The  facts  relied  upon  in  this  case  to  show  such  a  consent  are  these : 
A  petition  and  bond  for  removal  were  filed  in  the  state  court  on  the  6th 
of  January,  1910,  and  on  the  same  day  an  order  of  removal  was  made 
by  the  judge  of  that  court.  The  record,  however,  was  not  filed  in  this 
court  until  the  18th  day  of  February,  1910.^  On  February  5,  1910,  the 
plaintiff  gave  notice  to  the  defendant  that  it  would  on  the  9th  day  of 
February  take  the  deposition  of  a  witness  for  the  plaintiff,  on  the 
ground  that  such  witness  was  about  to  depart  from  the  state.  This 
notice  was  signed,  "Barton  &  Kay,  Attorneys  for  Plaintiff."  The  dep- 
osition was  taken  on  the  day  named  before  a  notary  public,  and  was 
by  him  returned  with  the  notice  and  filed  in  this  court  on  the  11th  day 
of  February.  On  the  same  day  the  plaintiff  gave  notice  of  a  motion 
to  remand  the  case  to  the  state  court.  The  notice  for  the  taking  of  the 
deposition  is  headed,  "United  States  Circuit  Court,  District  of  Minne- 
sota, Third  Division,"  and  it  is  this  fact  upon  which  defendant  relies 
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to  show  that  the  plaintiflf  has  waived  his  right  to  have  the  case  re- 
manded. 

It  is  important  to  notice  that  the  petition  stated  no  ground  for  re- 
moval. It  was  defective  on  its  face.  Moreover,  it  affirmatively  ap- 
peared from  the  petition  and  the  complaint,  which  by  the  petition  was 
made  a  part  thereof,  that  the  case  should  be  remanded,  for  it  was  shown 
that  the  right  of  removal  was  based  upon  the  existence  of  a  federal 
question,  and  that  both  the  plaintiff  and  the  defendant  wer^  residents  of 
the  state  of  Wisconsin.  When  the  petition  does  state  upon  its  face 
facts  which  show  that  the  case  is  removable,  the  filing  of  the  petition  in 
the  state  court  with  the  proper  bond  deprives  that  court  of  jurisdiction, 
and  at  once  confers  jurisdiction  on  the  Circuit  Court,  even  before  the 
record  is  filed  therein.  R.  R.  Co.  v.  Koontz,  104  U.  S.  5,  feS  L.  Ed. 
643 ;  Traction  Co.  v.  Mining  Co.,  196  U.  S.  239,  25  Sup.  Ct.  251,  49  L. 
Ed.  462.  But  where  the  petition  states  no  ground  for  removal,  the 
state  court  is  not  deprived  of  its  jurisdiction,  and  the  mere  filing  of 
such  a  petition  cannot  confer  jurisdiction  upon  the  Circuit  Court.  See 
Donovan  v.  Wells-Fargo  Co.,  169  Fed.  363,  94  C.  C.  A.  609,  22  L.  R.  A. 
(N.  S.)  1250.  Nor  can  an  order  of  the  judge  of  the  state  court  confer 
such  jurisdiction  upon  the  national  court.  In  re  State  Insurance  Co., 
18  Wall.  417,  21  L.  Ed.  904.  Such  an  order  is  not  necessary  where  the 
removal  is  proper.  Kern  v.  Huidekoper,  103  U.  S.  485,  490,  26  L.  Ed. 
354.  At  the  time  the  notice  relied  upon  was  given  this  court  not  only 
did  not  have  jurisdiction  of  the  case,  but  had  not  taken  any  steps  to  as- 
sert such  jurisdiction;  and  while  the  notice  was  entitled  in  this  court, 
yet  under  the  circumstances,  this  was  not  such  an  act  as  showed  un- 
equivocally the  purpose  of  the  plaintiff  to  waive  his  right  to  have  the 
case  remanded  when  the  record  was  filed  here.  The  case  does  not 
really  belong  in  this  court. 

There  is  another  ground  on  which  the  motion  must  be  granted. 
While  the  petition  alleges  that  the  case  is  one  arising  under  the  laws 
of  the  United  States,  the  only  facts  appearing  are  that  it  is  a  case 
which  comes  within  the  Employer's  Liability  Act  of  1908.  But  there 
is  no  statement  in  the  complaint,  answer,  or  petition  that  there  is  any 
dispute  between  the  parties  as  to  the  construction  or  effect  of  that  act. 

The  fact  that  the  plaintiff  may  base  his  right  to  recover  thereon  is 
not  sufficient  to  justify  a  removal.  Nelson  v.  Southern  Ry.  Co.  (C. 
C.)  172  Fed.  478,  and  cases  therein  cited. 

The  motion  to  remand  is  granted. 


Ex  parte  LI  DICK, 
(arcult  Court,  N.  D.  New  York.    March  16,  1910.) 

1,  Aliens  (§  53*) — "Entry  in  Violation  of  Law"— Deportation. 

Failure  of  an  alien  to  enter  at  a  port  of  entry  and  submit  to  examina- 
tion and  inspection  and  entering  surreptitiously  is  an  "entry  in  violation 
of  law,"  80  that  an  alien  so  entering  Is  found  in  the  United  States  in  yio* 
lation  of  the  Immigration  Act  Feb.  20,  1907,  c.  1134,  f  36,  34  Stat  908  (U. 
S.  Comp.  St.  Supp.  1909,  p.  466),  and  is  subject  to  deportation. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Dec.  Dig.  §  53.*] 

*For  otber  cases  see  same  topic  ft  9  nxtmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexat 
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2.  Aliens  (§  54*) — ^Depobtation— Port  qf  Ebtubn. 

Immigration  Act  Feb.  20,  1907,  c.  1134,  §  35,  34  Stat.  908  (U.  S.  Comp. 
St  Supp.  1909,  p.  466),  provides  that  the  deportation  of  aliens  arrested 
within  the  United  States  after  entry,  and  found  to  be  Illegally  therein, 
shall  be  to  the  trans-Atlantic  or  trans-Pacific  ports  from  which  such 
,  aliens  embarked  for  the  United  States ;  or,  if  such  embarkation  was  for 
foreign  contiguous  territory,  to  the  foreign  port  at  which  such  aliens  em- 
barked for  such  territory.  Held  that,  where  aliens  come  to  the  United 
States  by  sea  ftom  trans-Atlantic  or  trans-Padflc  ports,  such  section  fixes 
the  place,  on  their  illegal  entry,  to  which  they  shall  be  returned,  namely, 
to  the  trans-Atlantic  or  trans-Pacific  port  from  which  they  embarked  for 
the  United  States  or  contiguous  territory,  regardless  of  their  native  coun- 
try or  the  country  of  their  former  residence. 

[Eid.  Note. — For  other  cases,  see  Aliens,  Dec.  Dig.  §  64.*] 
S,  AxiENS  (8  18*) — Regulation— Admission  and  Rbjection— Deportation. 

Congress  has  power  to  regulate  and  control  the  admission,  rejection* 
and  deportation  of  aliens. 

[Ed.  Note. — ^For  other  cases,  see  Aliens,  Cent  Dig.  Si  70-72;  Dec.  Dig. 
I  18.*] 
4.  Aliens  (8  32*) — Iioiioration  Act— Application  to  Chinese. 

Immigration  Act  Feb.  20,  1907,  c.  1134,  §  43,  34  Stat.  911  (U.  S.  Oomp. 
St  Supp.  1909,  p.  469),  providing  that  it  shall  not  repeal,  alter,  or  amend 
existing  laws  relating  to  immigration  or  exclusion  of  Chinese  or  of  per* 
eons  of  Chinese  descent,  is  to  be  construed  in  connection  with  the  Chinese 
exclusion  laws,  so  that  a  Chinese  person  entering  the  United  States  sur- 
reptitiously and  without  right  to  enter  may  be  deported  In  accordance 
with  the  regulations  of  the  Department  of  Commerce  and  Labor  under  the 
Immigration  act  and  is  not  entitled  to  trial  and  examination  before  a 
justice,  judge,  or  commissioner  under  the  exclusion  laws. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Dec  Dig.  S  32.*] 

Li  Dick  seeks  discharge  on  writ  of  habeas  corpus  claiming  that  he 
is  illegally  held  and  deprived  of  his  liberty  on  a  warrant  of  deporta- 
tion made  January  29,  1910,  by  the  Acting  Secretary  of  Commerce 
and  Labor  commanding  John  H.  Clark,  Commissioner  of  Immigra- 
tion, to  return  said  Li  Dick  to  "the  country  whence  he  came."  Writ 
dismissed. 

See,  also,  174  Fed.  674. 

Meyer  Greenberg,  for  petitioner. 
H.  E.  Owen,  Ass't  U.  S.  Atty. 

RAY,  District  Judge.  The  warrant  of  deportation,  signed  by  the 
Acting  Secretary  of  Commerce  and  Labor,  made  January  29,  1910, 
states  that  from  proofs  submitted  to  him,  such  secretary,  after  due 
hearing  before  Immigrant  Inspector  H.  Edsell,  held  at  Malone,  N.  Y. 
(Malone  being  a  port  of  entry  established  by  law),  he  has  become 
satisfied  "that  Li  Dick,  alien,  who  landed  at  the  port  of  Vancouver, 
B.  C,  per  S.  S.  Empress  of  China,  on  the  26th  day  of  September, 
1909,  is  in  this  country  in  violation  of  the  act  of  Congress  approved 
February  20,  1907  [Act  Feb.  20,  1907,  c.  1134,  34  Stat.  898  (U.  S. 
Comp.  St.  Supp.  1909,  p.  447]),  to  wit:  That  the  said  alien  entered 
the  United  States  in  violation  of  section  36  of  the  above  act,  and 
rule  24  of  the  immigration  regulations,  and  without  being  inspected 
under  any  of  the  various  provisions  of  the  said  act"  and  that  the 

period  of  three  years  after  landing  has  not  elapsed.     The  warrant 

■  ■      ■ '     I  ■  I  .1  1^ 

*For  oUier  casei  see  same  topic  ft  8  mttmbsb  In  Deo.  ft  Am.  Dlffi.  1907  to  date,  ft  Rep'r  Indexes 
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then  commaiid^  tjie  commissioner  of  immigration  "to  return  the  said 
alien  to  the  country  whence  he  came  at  the  expense  of  the  steimship 
importing  him" ;  also  "authority  is  granted  for  the  detail  of  an  officer 
or  employe  to  take  charge  of  this  alien  and  convey  him  to  Vancou- 
ver, B.  C,  for  deportation,  the  expenses  involved,  including  services 
of  an  attendant  to  assist  in  delivery,  at  a  nominal  compensation  and 
expenses  both  ways  being  authorized  payable  from  the  appropriation 
expenses  of  regulating  immigration,  1910." 

Th{  evidence  annexed  to  the  return  establishes  that  Li  Dick,  a 
Chinese  alien,  was  apprehended  and  taken  into  custody  on  or  about 
the  22d  day  of  October,  1909,  at  or  near  Utica,  N.  Y.,  as  one  who 
had  entered  the  United  States  surreptitiously  and  in  violation  of  our 
immigration  laws  and  rules  and  regulations  a  short  time  before. 
October  25,  1909,  a  warrant  was  duly  issued  which  is  set  out  in  full 
in  Ex  parte  Li  Dick  (D.  C.)  174  Fed.  674,  676,  and  the  case  was 
fully  inquired  into,  and  all  forms  of  law  were  complied  with.  Pend- 
ing investigation  Li  Dick  swore  out  a  writ  of  habeas  corpus  which 
was  disposed  of  as  set  forth  in  the  report  of  that  case,  and  the  writ 
was  dismissed.  As  this  court  indicated  that  Li  Dick,  if  deported, 
might  return  and  apply  for  admission  on  the  ground  he  had  obtained 
a  commercial  status  here  prior  to  his  departure  for  China  late  in  1908 
or  early  in  1909,  and  his  return  and  entry  to  the  United  States  in 
violation  of  said  immigration  laws,  the  Secretary  of  Commerce  and 
Labor  prior  to  closing  the  case  fully  investigated  that  question  so  as 
not  to  do  a  vain  thing.  Li  Dick  has  told  diflferent  and  conflicting 
stories  in  regard  to  his  being  in  the  United  States,  and  his  going  and 
coming.  It  is  evident  that  much  perjury  has  been  committed  by  Li 
Dick  and  in  his  behalf,  but  it  is  not  difficult  from  the  evidence  to  find 
the  truth  to  be  that  Li  Dick  is  a  Chinese  alien,  and  one  not  entitled  to 
be  or  remain  in  the  United  States  or  to  go  and  come  freely.  He  Was 
connected  with  a  firm  of  Chinese  merchants  at  Newark,  N.  J.,  prior 
to  his  going  to  China  in  the  latter  part  of  1908,  or  early  in  1909,  but 
on  his  departure  he  made  no  effort  to  arrange  matters  so  as  to  make 
his  return  easy,  assuming  he  was  a  Chinese  merchant,  and  I  think  the 
evidence  discloses  that  he  had  no  such  status.  September  26,  1909,  he 
landed  at  Vancouver,  B.  C,  which  is  foreign  territory  contiguous  to 
the  United  States,  from  steamship  Empress  of  China,  having  em- 
barked at  a  port  in  China  for  such  foreign  contiguous  territory,  in- 
tending to  pass  through  Canada  and  thence,  surreptitiously  into  the 
United  States  without  examination  or  inspection,  and  not  at  a  port  of 
entry,  and  hence  in  violation  of  our  immigration  laws,  rules,  and  regu- 
lations. This  he  did,  coming  in  by  automobile  in  the  night,  in  com- 
pany with  other  Chinese  aliens  who  were  entering  in  the  same  way. 

Section  36  of  the  immigration  laws  (Act  Feb.  20,  1907),  provides : 

"Sec.  36.  That  all  aliens  who  shall  enter  the  United  States  except  at  the 
seaports  thereof,  or  at  such  place  or  places  as  the  Secretary  of  Commerce  and 
Labor  may  from  time  to  time  designate,  shall  be  adjnd^ed  to  have  entered 
the  country  unlawfully  and  shall  be  deported  as  provided  by  sections  twenty 
and  twenty-one  of  this  act:  Provided,  that  nothing  oontained  in  this  section 
shall  affect  the  power  conferred  by  section  thirty-two  of  this  act  upon  the 
commissioner  general  of  immigration  to  prescribe  rules  for  the  entry  and  in- 
{(pection  of  aliens  along  the  borders  of  Canada  and  Mexico." 
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Rule  31,  relating^  to  the  deportation  of  aliens,  provides: 
"Bule  31.  Deportation,  Aliens  Subject  To. — ^Alleng  of  the  following  classed 
are  subject  to  arrest,  upon  the  warrant  of  the  Secretary  of  Commerce  and 
Labor,  and  to  deportation  to  the  country  whence  they  came,  at  any  time  with- 
in three  years  after  landing  or  entry:    •    *  •• 

"(d)  Aliens  who  are  found  to  have  entered  the  United  States  at  any  other 
place  than  at  the  seaports  thereof  or  at  one  of  the  ports  or  places  designated 
in  rules  24  and  26  hereof,  and  aliens  found  to  have  entered  at  a  seaport,  but 
at  any  time  or  place  other  than  as  designated  by  the  immigration  officers." 
Sections  18,  38. 

Rule  24  fixes  ports  of  entry  for  aliens  on  the  Canadian  border,  and 
says : 

"And  any  alien  who  enters  the  United  States  across  such  border  at  any  oth- 
er point  shall  be  deemed  to  have  entered  the  country  unlawfully  and  shall  be 
arrested  and  deported  under  sections  20,  21,  and  85  of  said  act  in  the  manner 
provided  by  rule  34  hereof,"  etc. 

Rules  34  and  35  relate  to  procedure,  and  were  complied  with. 

Section  20  of  the  act  states  that  any  alien  who  enters  the  United 
States  in  violation  of  law  shall  be  taken  into  custody  and  "deported 
to  the  country  whence  he  came  at  any  time  within  three  years  after 
the  date  of  his  entry  into  the  United  States,"  and  section  21  says  that 
if  the  Secretary  of  Commerce  and  Labor  is  satisfied  that  an  alien  has 
been  found  in  the  United  States  in  violation  of  this  act,  or  that  an 
alien  is  subject  to  deportation  under  the  provisions  of  this  act  or  of 
any  law  of  the  United  States,  he  shall  cause  such  alien  within  the 
period  of  three  years  after  landing  or  entry  therein  to  be  taken  into 
custody,  and  "returned  to  the  country  whence  he  came."  The  law 
and  rules  provide  for  examination  and  inspection,  and  require  all 
aliens  to  submit  thereto  as  a  condition  of  entry. 

Failure  to  enter  at  a  port  of  entry,  submitting  to  examination  and 
inspection,  and  entering  surreptitiously,  is  an  entry  in  violation  of 
law,  and  an  alien  who  so  enters  is  "found  in  the  United  States  in 
violation  of  this  act,"  viz.,  the  immigration  laws,  and  is  subject  to  de- 
portation. There  is  no  question  that  a  citizen  of  Canada  or  Mexico  who 
enters  the  United  States  by  land  and  in  violation  of  the  immigration 
laws  would  be  deported  to  Canada  or  Mexico.  That  would  be  the 
country  whence  he  came  beyond  all  question.  However,  many  aliens 
come  to  the  United  States  by  sea  from  trans-Atlantic  and  trans-Pacific 
ports,  and  some  come  from  their  native  country,  that  of  their  resi- 
dence, partly  by  land  and  partly  by  sea,  some  coming  to  Canada  or 
Mexico  by  sea,  and  thence  into  the  United  States.  The  law  does  not 
in  all  cases  deport  the  alien,  subject  to  deportation,  to  the  country  of 
which  he  was  a  citizen  and  a  resident  when  he  departed  therefrom  for 
the  United  States.  It  contains  the  general  provisions  found  in  sec- 
tions 20  and  21,  referred  to,  and  then  by  section  35  provides  for  the 
deportation  of  aliens  coming  by  sea  from  a  trans-Atlantic  or  a  trans- 
Pacific  port  either  to  the  United  States  direct,  or  first  by  sea  to  for- 
eign contiguous  territory,  contiguous  to  the  United  States,  and  thence 
to  the  United  States,  thereby  fixing  and  defining  what  is  to  be  re- 
garded as  the  country  whence  they  came.  That  section  (section  35) 
orovidesas  follows: 
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"Sec.  35.  That  the  deportation  of  aliens  arrested  within  the  United  States 
after  entry  and  found  to  be  illegally  therein,  proyided  for  in  this  act,  shall  be 
to  the  trans-Atlantic  or  trans-Pacific  ports  from  which  said  aliens  embarked 
for  the  United  States;  or,  if  such  embarkation  was  for  foreign  contiguous 
territory,  to  the  foreign  port  at  which  said  aliens  embarked  for  such  terri- 
tory." 

I  have  just  considered  and  decided  this  question  in  Matter  of  Ap- 
plication of  Wong  You.  and  four  others  for  a  writ  of  habeas  corpus, 
and  will  not  further  repeat  what  is  there  said. 

Congress  has  the  power  to  regulate  and  control  the  admission  and 
rejection  and  deportation  of  aliens.  By  section  36  it  returns  a  certain 
class  to  the  foreign  port  from  which  they  embarked  for  the  United 
States  direct  or  from  which  they  embarked  for  foreign  contiguous 
territory,  and  thence  came  to  the  United  States.  The  immigration 
laws  are  to  be  read  and  construed  as  a  whole  and  eflfect  given  to  all 
its  provisions.  Washington  Market  Co.  v.  Hoffman,  101  U.  S.  112, 
25  L.  Ed.  782;  Bernier  v.  Bemier,  147  U.  S.  242,  13  Sup.  Ct.  244, 
37  L.  Ed.  152;  Pollard  v.  Bailey,  20  Wall.  520,  22  L.  Ed,  376.  That 
Chinese  aliens  who  enter  the  United  States  in  violation  and  defiance 
of  our  immigration  laws  and  rules,  and  are  therefore  found  unlaw- 
fully in  the  United  States,  are  not  subject  to  deportation  under  and 
in  accordance  with  such  immigration  laws  and  by  the  instrumentali- 
ties therein  provided,  is,  in  my  judgment,  an  untenable  position.  The 
immigration  act  provides  that: 

**This  act  shall  not  be  construed  to  repeal,  alter,  or  amend  existing  laws  re- 
lating to  the  immigration  or  exclusion  of  Chinese  persons  or  persons  of  Chi 
nese  descent" 

This  is  not  a  declaration  that  the  act  and  all  or  any  of  its  provisions 
are  inapplicable  to  Chinese  aliens.  If  they  enter,  they  must  enter  at 
the  designated  ports  of  entry.  If  they  enter,  they  must  submit  to 
the  examination  and  inspection  provided  for  all  aliens.  A  Chinese 
anarchist,  or  a  Chinese  afflicted  with  one  of  the  loathsome  or  infec- 
tious diseases  mentioned  in  the  act,  is  no  more  entitled  to  admission 
than  is  an  Italian  or  Japanese  alien.  If  a  Chinese  alien  sees  fit  to  en- 
ter surreptitiously  and  in  violation  of  law,  he  is  then  illegally  in  the 
United  States,  and  Congress  has  confided  to  the  Department  of  Com- 
merce and  Labor  the  power  and  duty  of  ascertaining  the  fact  and,  if 
shown,  of  deporting  the  offender.  In  Looe  Shee  v.  North,  170  Fed. 
572,  95  C.  C.  A.  646,  and  24  Op.  Atty.  Gen.  706,  this  power,  as  to 
Chinese  aliens,  is  upheld.  This  court  considered  the  question  in  Ex 
parte  Li  Dick  (D.  C.)  174  Fed.  674,  and  on  this  point,  after  a  full 
examination  and  further  consideration,  adheres  to  the  proposition 
that  a  Chinese  alien  who  surreptitiously  enters  the  United  States  in 
violation  of  the  immigration  act  may  be  deported  under  the  provi- 
sions of  that  act,  and  that  such  an  entry  so  gained  does  not  entitle 
him  to  a  hearing  before  a  United  States  judge  or  commissioner.  I 
do  not  think  the  law  is  in  such  shape  that  a  Chinese  alien  who  sur- 
reptitiously enters,  and  thereby  violates  and  evades  compliance  with 
the  immigration  law,  thereby  also  evades  the  Department  of  Corn- 
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merce  and  Labor  and  its  jurisdiction  to  deal  with  him  under  the  pro- 
visions of  that  act  and  becomes  entitled  to  a  trial  and  examination 
before  a  justice,  judge,  or  a  commissioner,  under  the  provisions  of  the 
Chinese  exclusion  laws.  The  two  acts  can  stand  and  be  enforced 
together.  Two  remedies  may  be  provided  for  the  same  illegal  act, 
and  either,  or,  in  some  cases,  both,  enforced.  If  Congress  had  in- 
tended to  exclude  Chinese  aliens  from  the  operatidn  of  the  immigra- 
tion laws,  it  would  have  done  so  by  apt  words.  It  would  have  been 
easy  to  do  so.  We  find  no  word  or  expression  indicating  such  a  pur- 
pose. Again,  the  Chinese  exclusion  laws  are  aimed  principally  at 
Chinese  laborers,  and  certain  Chinese  are  not  affected  by  them.  The 
regulations  established  provide  (rule  3)  that  "Chinese  aliens  shall  be 
examined  as  to  their  right  to  admission  to  the  United  States  under 
the  provisions  of  the  law  regulating  immigration  as  well  as  under  the 
laws  relating  to  the  exclusion  of  Chinese,"  etc.,  and  their  status  under 
the  immigration  laws  is  first  to  be  ascertained  and  determined,  and 
then  their  status  under  the  exclusion  laws.  Rule  25  >provides  for  the 
temporary  departure  of  a  Chinese  merchant  domiciled  iri  the  United 
States,  and  tells  what  shall  be  doi^e  by  him.  Li  Dick  did  not  comply 
with  this  rule  or  make  any  pretence  of  complying.  In*  fact,  his  state- 
ment is,  in  effect,  that  he  intended  to  avoid  compliance  therewith  as 
well  as  with  the  immigration  laws.  Rule  49  expressly  provides  that 
Chinese  aliens  arrested  and  tried  for  a  violation  of  the  Chinese  ex- 
clusion laws  are  to  be  deported  only  on  the  order  of  a  justice,  judge, 
or  commissioner.  When,  however,  the  arrest,  etc.,  is  for  a  violation 
of  the  immigration  laws,  such  aliens  are  to  be  deported  according  to 
the  provisions  of  that  act.  I  think  the  Department  of  Commerce  and 
Labor  has  been  careful  to  preserve  the  distinction  between  violation 
of  the  immigration  laws  and  violation  pf  the  Chinese  exclusion  laws 
as  well  as  the  procedure  and  mode  of  enforcement,  including  deporta- 
tion, and  that  the  distinctions  were  observed  in  this  case.  Li  Dick 
did  not  come  as  a  Chinese  merchant  seeking  to  enter,  or  as  a  domi- 
ciled Chinese  merchant  seeking  to  return,  but,  being  a  Chinese  alien 
coming  f j  om  China  to  the  United  States  intending  to  remain  and  live 
here,  he  surreptitiously  entered  in  the  night,  in  violation  and  defiance 
of  our  immigration  laws  to  which  he  was  subject.  Under  those  laws 
and  rules  and  regulations  established  for  their  enforcement,  he  was 
properly  dealt  with.  The  writ  is  dismissed,  and  Li  Dick  remanded, 
to  be  dealt  with  according  to  law. 
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JAOOBSON  T.  OHIOAGO,  R.  I.  &  P.  RY.  CO.  et  at 

(Circuit  Court,  D.  Minnesota.     March  %  1910.) 

1.  Removal  of  Causes  (§  61*) — Divebsftt  of  Citizenshif— Sepabablb  Con* 

TBOVERsiES— Allegations  iw  Pleading. 

Where  the  complaint  states  in  good  faith  that  a  cause  of  action  against 
a  resident  and  nonresident  of  the  state  is  Joint,  it  cannot  be  removed  to 
a  federal  court 

[Ed.  Note. — ^Fbr  other  cases,  see  Removal  of  Causes,  Cent  Dig.  §  115; 
Dec.  Dig.  §  61.* 

Separate  controversy  as  ground  for  removal  of  cause  to  federal  court, 
see  notes  to  Robbins  v.  Ellenbogen,  18  C.  0.  A.  86 ;  Mecke  v.  Valleytown 
Mineral  Co.,  35  a  a  A.  155.] 

2.  Removal  of  Causes  (§  86*) — ^Divebsitt  of  Citizenship— Impbopeb  Joinder 

—Good  Faith. 

That  a  resident  employ^  is  Joined  with  a  nonresident  corporation  to 
keep  the  cause  of  action  out  of  the  federal  courts  is  not  conclusive  on  the 
question  of  plaintifTs  good  faith  as  affecting  the  right  of  removal. 

[Ed.  Note.— For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  f  79; 
Dec.  Dig.' 8  86.» 

Fraudulent  Joinder  of  parties  to  prevent  removal  to  federal  court,  see 
note  to  Offner  v.  Chicago  &  E.  XL  Co.,  78  C.  a  A.  362.] 

8.  Removal  of  Causes  (§  47*) — Divebsitt  of  Citizenship— Impbofeb  Jom- 
deb— Good  Faith. 

The  question  of  fraud  or  good  faith  as  affecting  the  right  to  remove  a 
cause  to  the  federal  court  is  not  presented  by  the  plaintifTs  claim  that 
the  liability  of  the  master  and  servant  is  Joint,  but  would  arise  where  de- 
fendant denies  the  truth'  of  the  facts  stated  In  the  complaint,  and  so  con- 
clusively establishes  that  the  relation  of  master  and  servant  did  not  ex- 
ist, or  that  the  claim  of  the  plaintiff  was  for  other  reasons  false  in  fact 
that  the  complaint  could  not  have  been  presented  In  good  faith. 

[Ed.  Note.-«-For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  {  79; 
Dec.  Dig.  1 47.*1 
4.  Removal  of  Causes  (§  86*)— Divebsitt  of  CrrizENSHip— Impbopeb  Joizr- 
deb— Good  Faith. 

In  an  action  against  a  railroad  company  for  injuries  to  plaintiff  by  the 
giving  way  of  the  floor  of  a  platform  at  a  coal  dock  at  a  small  station, 
plaintiff's  claim  that  it  was  the  duty  of  the  station  agent  to  inspect  and 
repi[lr  the  platform,  so  as  to  render  him  Jointly  liable  with  the  railroad 
company,  cannot  be  said  to  be  in  bad  faith,  so  as  to  authorize  the  removal 
of  the  case  to  the  federal  court 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  |  79; 
Dec.  Dig.  I  36.*3 

6b  Removal  of  Causes  (|  86*) — Divebsitt  of  Citizenship— Impbopeb  Join- 
deb— Good  Faith. 

The  question  whether  a  station  agents  nonfeasance  in  falling  to  in- 
spect a  platform  on  which  plaintiff  was  working  rendered  him  liable  to 
the  plaintiff  for  plaintiff's  injuries  is  such  a  doubtful  one  that  a  claim  of 
Joint  liability  of  the  railroad  company  and  agent  cannot  be  said  to  be 
made  in  bad  faith,  so  as  to  authorize  the  removal  of  the  cause  to  the  fed- 
eral court. 

[Ed.  Note. — For  other  cases,  see  Remo«ral  of  Causes,  Cent  Dig.  §  70; 
Dec.  Dig.  §  36.*] 

Action  by  Henry  P.  Jacobson  against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  and  another.  On  motion  to  remand  case  to 
state  court.     Granted. 

*For  other  cmm  tee  same  topic  A  I  numbbb  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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J.  M.  Lynch  and  O.  H.  O'Neill,  for  plaintiff. 
Stringer  &  Seymour,  for  defendants. 

WILLARD,  District  Judge.  Prior  to  the  case  of  Alabama  Great 
Southern  Railway  Company  v.  Thompson,  200  U.  S.  206,  26  Sup.  Ct. 
161,  60  L.  Ed.  441,  or  at  least  prior  to  the  case  of  Chesapeake  &  Ohio 
Ry.  Co.  V.  Dixon,  179  U.  S.  131,  21  Sup.  Ct.  67,  45  L.  Ed.  121,  the 
Circuit  Courts,  when  considering  motions  to  remand  to  the  state 
courts,  had  been  in  the  habit  of  deciding  for  themselves  whether  the 
negligent  act  of  the  servant  in  which  the  master  personally  took  no 
part  created  a  joint  liability  or  a  separate  one.  The  decisions  upon 
this  point  were  not  uniform.  It  was  said  in  the  Dixon  Case  that  "the 
question  was  a  somewhat  nice  one";  in  the  Thompson  Case  it  was 
said  that  "there  was  much  conflict  in  the  authorities."  These  cases, 
and  particularly  the  Thompson  Case,  put  an  end  to  the  practice  above 
referred  to,  and  decided  that  it  was  not  for  the  Circuit  Court,  but  for 
the  plaintiff,  to  say  whether  the  liability  was  a  joint  or  a  several  one. 
If  the  plaintiff  stated  in  his  complaint  that  it  was  joint,  the  case  could 
not  be  removed  to  the  federal  court,  although  he  was  wrong  in  his 
view  of  the  law.  The  question  whether  he  was  right  or  wrong  was 
one  which  he  was  entitled  to  have  tried  in  the  state  court. 

There  was  one  condition,  however,  imposed  upon  him,  and  that  was 
that  he  should  act  in  good  faith.  It  is  probably  true  that  in  these 
cases  the  employes  are  always  joined  for  the  purpose  of  keeping  the 
actions  out  of  the  federal  courts.  That,  however,  is  not  conclusive 
upon  the  question  of  good  faith.  Illinois  Central  Railroad  Company 
V.  Sheegbg,  216  U.  S.  308,  30  Sup.  Ct.  101.*  If  such  employes  are  not 
fraudulently  joined,  the  case  cannot  be  remanded.  In  view  of  the 
conflict  in  the  authorities,  it  cannot  be  said  that  a  plaintiff  who^claims 
that  the  liability  of  the  master  and  the  servant  is  joint  does  not  pre- 
sent such  a  claim  in  good  faith.  The  question  of  fraud  cannot  arise 
upon  such-  a  claim  only.  That  question  would  arise  where  the  de- 
fendant denies  the  truth  of  the  facts  stated  in  the  complaint,  and  so 
conclusively  establishes  by  the  evidence  that  the  relation  of  master  and 
servant  did  not  exist,  or  that  the  claim  of  the  plaintiff  was  for  other 
reasons  false  in  fact,  that  the  court  is  forced  to  the  conclusion  that  the 
complaint  against  the  employes  could  not  have  been  presented  in  good 
faith.  Such  were  the  cases  (cited  by  the  defendant)  of  Wecker  v.  Na- 
tional Enameling  Company,  204  U.  S.  176,  27  Sup.  Ct.  184,  51  L.  Ed. 
430,  McGuire  v.  G.  N.  Ry.  Co.  (C.  C.)  153  Fed.  434,  439,  and  Prince 
V.  Illinois  Central  R.  R.  Co.  (C.  C.)  98  Fed.  1,  2. 

This  is  an  action  brought  by  the  plaintiff  to  recover  damages  for 
personal  injuries  suffered  by  him  while  in  the  employ  of  the  defendant 
railroad  company  as  a  coal  shoveler  at  its  station  of  Inver  Grove, 
Minn.  It  appears  from  the  evidence  presented  upon  this  motion  that 
Inver  Grove  is  a  very  small  station  on  defendant's  line,  that  the  de- 
fendant Hutton  was  the  station  agent  and  yardmaster  at  that  place, 
and  there  is  nothing  to  indicate  that  there  was  any  other  person  in  the . 
employ  of  the  defendant  company  at  that  station  who  was  superior  to 
Hutton.  He  employed  the  plaintiff,  directed  him  where  to  work,  and 
delivered  to  him  checks  for  his  pay  from  month  to  month. 

'  S4  li.  Dl.  ^. 
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While  working  as  a  coal  shoveler  upon  tbe  platform  of  the  sooLlled 
coal  dock,  plaintiff  was  injured,  as  he  alleges,  by  the  giving  way  of 
the  floor  of  the  platform.  He  says  that  the  defendant  Hutton  in- 
structed him  to  work  there,  and  that  it  was  the  duty  of  Hutton  to 
inspect  the  platform  and  keep  it  in  repair.  In  his  affidavit  presented 
upon  the  hearing  of  this  motion  the  plaintiff  stated  that  Hutton  was 
the  onl^  one  in  authority  there,  that  Hutton  supplied  the  plaintiff  with 
cver3rtbing  he  required,  and  that  he  never  received  anythmg  from  any 
one  except  Hutton.  He  also  stated  that  he  had  reported  at  one  time  to 
Hutton  that  the  crane  was  out  of  repair,  and  that  Hutton  caused  it  to 
be  repaired ;  that  at  another  time  plaintiff  reported  that  the  platform 
was  out  of  repair,  and  that  Hutton  examined  it  and  caused  it  to  be 
repaired;  and  that  no  one  but  Hutton  ever  made  any  inspection  there. 

Hutton  in  his  affidavit  denied  that  the  duty  of  making  an  inspection 
of  this  platform  was  imposed  upon  him.  He  admitted  that  the  plain- 
tiff had  at  one  time  reported  it  as  being  out  of  repair,  and  that  he  had 
given  notice  to  the  bridge  and  engineer  department,  and  that  they  had 
repaired  it.  He  said  that  it  was  his  practice,  when  he  ndticed  any- 
thing out  of  repair  in  connection  with  the  yard  or  the  station,  to  re- 
port it  to  the  proper  officials,  but  that  it  was  not  his  duty  so  to  do. 

The  evidence  upon  this  question  as  to  whether  it  was  or  was  not  the 
duty  of  Hutton  to  inspect  this  platform  does  not  make  so  clear  a  case 
in  favor  of  the  defendants  as  to  indicate  that  tfie  presentation  by  the 
plaintiff  of  a  claim  that  it  was  his  duty  is  so  unfounded  as  to  be  proof 
of  bad  faith.  It  would  in  fact  seem  strange  if  the  chief  employe  in 
charge  of  the  station  was  not  affirmatively  bound  by  his  contract  of 
employment  to  exercise  a  general  supervision  over  the  station  grounds 
and  the  appliances  used  therein,  and  to  report  when  they  were  out  of 
repair.  The  evidence  presented  by  the  defendants  to  the  effect  that 
this  coal  dock  and  platform  were  under  the  charge  of  the  bridge  and 
engineer  department  and  the  fuel  department  is  not  sufficient  to  show 
that  the  defendant  Hutton  had  no  duty  in  connection  with  their  in- 
spection. The  most  that  can  be  said  in  favor  of  the  defendants  is 
that  upon  the  evidence  presented  it  is  doubtful  whether  by  the  terms 
of  his  employment  he  was  or  was  not  charged  with  the  duty  of  inspect- 
ing the  platform.  That  question  the  plaintiff  has  a  right  to  have 
decided  in  the  state  court. 

But  it  is  said  by  the  defendants  that,  even  if  the  defendant  Hutton 
was  charged  with  the  duty  of  inspecting  this  platform,  the  complainant 
states  no  cause  of  action  against  him,  for  it  alleges  only  a  duty  im- 
posed upon  him  in  favor  of  his  employer,  the  railroad  company,  and 
for  a  breach  of  that  duty  by  a  failure  to  inspect  no  cause  of  action 
arises  in  favor  of  the  plaintiff.  In  other  words,  for  nonfeasance  an 
action  lies  only  in  favor  of  the  master,  and  not  in  favor  of  a  third 
person ;  the  theory  being  that  an  employe  in  such  cases  owes  no  duty 
to  such  third  person.  This  contention  presents  a  question  of  law,  and 
it  must  be  determined  where  that  question  should  be  decided.  Which 
court  has  the  right  to  say  whether  the  complaint  states  a  cause  of 
action  or  not? 
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The  case  of  Alabama  Southern  Ry.  Co.  v.  Thompson  was  de- 
cided on  the  principle  that  the  cause  of  action  was  what  the  plaintiff 
in  good  faith  said  it  was.  If  that  is  true  when  the  question  is  whether 
the  liability  is  joint  or  several,  it  must  be  true  also  when  the  question 
is  whether  the  facts  alleged  show  any  liability  at  all  on  the  part  of 
the  defendant  employe.  If  the  plaintiff  in  good  faith  says  that  they 
do,  the  case  cannot  be  removed.  So  upon  this  branch  of  the  case,  as 
upon  the  other,  the  point  to  be  determined  is  whether  the  plaintiff  has 
acted  in  good  faith  in  asserting  that  Hutton  is  liable  to  him  for  failure 
to  inspect.  An  examination  of  the  authorities  will  show  that  this  is  a 
doubtful  question.  See  the  cases  cited  in  the  note  to  Mayer  v.  Thomp- 
son-Hutchison Building  Company,  from  Alabama,  reported  in  28  L. 
R.  A.  433. 

A  plaintiff,  who  claims  that  under  such  circumstances  as  appear  in 
this  case  mere  nonfeasance  creates  a  liability  in  his  favor,  cannot  be 
said  to  make  such  claim  in  bad  faith,  even  though  the  court  should  be 
of  the  opinion  that  the  complaint  would  be  held  bad  on  a  demurrer 
presented  by  the  employe.  In  the  Alabama  Southern  Railway  Com- 
pany Case  the  court  said  on  page  215  of  200  U.  S.,  on  pagcf  163  of  26 
Sup.  Ct.  (50  L.Ed.  441): 

"And  while  the  Powers  Case  [169  U.  S.  92,  18  Sup.  Ct  264,  42  L.  Ed.  678] 
was  decided  on  the  ground  of  the  right  to  remove  after  the  local  defendants 
had  been  dismissed  from  the  action. by  the  plaintiff,  It  is  patent  from  the  lan- 
guage just  quoted  from  the  opinion  that,  conceding  the  misjoinder  of  causes 
of  action  appeared  on  the  face  of  the  petition,  that  fact  was  not  decisive  of  the 
right  of  the  nonresident  defendant  to  remove  the  action  to  the  federal  court" 

The  motion  to  remand  is  granted. 


In  re  G.  &  K.  TRUNK  CO. 

{District  Court,  W.  D.  Pennsylvania.    February  28,  1910.) 

No.  5,029. 

1.  Sai^s  (8  454*)— CONDrnoNAL  Sale— Distinctiow  from  Bahjient. 

A  contract  for  the  delivery  of  showcases,  by  which  title  is  retained  until 
the  price  and  all  costs  have  been  paid,  is  one  of  conditional  sale,  and  not 
of  bailment. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  §§  1324-1334 ;  Dec.  Dig. 
I  4.54.* 

What  constitutes  a  contract  of  conditional  sale,  see  note  to  Dunlop  y. 
Mercer,  86  C.  C.  A.  448.] 

2.  Sales  (|  472*)— Conditioival  Sales— Effkct  as  to  TEaao  Persons. 

In  Pennsylvania  a  contract  of  conditional  sale  is  void  as  to  third  persons. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  {§  1366-1376 ;  Dec.  Dig. 
S  472.*] 

3.  Bankruptcy  (§  140*)— AninNisxRATioN  op  Estate— Title  of  Trustee. 

Where  a  bankrupt  at  the  commencement  of  the  proceedings  is  in  posses- 
sion of  property  under  a  contract  of  conditional  sale  made  and  to  be  per- 
formed in  Pennsylvania,  the  trustee  in  bankruptcy,  and  not  the  vendor,  is 
entitled  to  the  property. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  S  340.*1 

*For  other  cases  see  same  topic  a  §  kdmbbb  in  Dec.  ft  Am.  Dlgi.  1907  to  datf »  Jk  Rep'r  IndezM 
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In  the  matter  of  the  bankruptcy  of  the  G.  &  K.  Trunk  Company. 
Petition  by  the  Diamond  Showcase  Company  to  have  certain  cases  de- 
clared to  be  its  property.    Petition  dismissed. 

Charles  A.  Locke,  for  trustee. 

Roger  Knox,  for  Diamond  Showcase  Co. 

M.  R.  Trauerman,  for  purchaser. 

ORR,  District  Judge.  This  is  a  petition  of  the  Diamond  Showcase 
Company  to  have  certain  showcases  declared  to  be  its  property,  and  to 
require  one  who  purchased  the  same  from  the  receiver  of  the  bankrupt 
to  return  the  same  to  the  petitioner.  The  showcases  were  delivered  to 
the  bankrupt  under  the  following  contract : 

The  Diamond  Showcase  Go. 
Main  Office  and  Factory,  develand,  Ohio. 

(Town)  Plttrt^urg,  Pa.,  Jan.  25,  3909. 

The  Diamond  Showcase  Co.,  Cleyeland,  Ohio—Gentlemen:  Please  enter  our 
order  for  the  following  described  (all  glass)  showcases,  upon  the  terms,  condi* 
tions,  and  at  the  prloes  enumerated  below,  to  be  set  up  at  our  store  on  or  about 
April  Ist,  190O. 

It  Is  understood  that  the  showcases  and  fixtures  herein  proposed  to  be  de- 
livered and  furnished  are  not  now  In  existence,  hut  are  to  be  manufactured  in 
performance  of  the  contract  arising  on  the  acceptance  hereof,  and  the  same 
shall  remain  personal  property  .after  erection,  and  the  title  thereto  shall  not 
pass  to  the  purchaser  until  the  price  and'  all  costs  representing  the  same,  or 
any  part  thereof,  shall  have  been  fully  paid. 

Delivery  is  subject  to  delays,  strikes,  lockouts,  fire,  or  exceptional  actions  of 
the  elements,  and  any  other  causes  beyond  the  control  of  this  company. 

There  are  no  oral  agreements  outside  this  proposal. 

No  lamps  furnished.    Wires  not  connected  to  system  at  buildlngi 

Number  of  cases:  8. 

Style;  10. 

Shelves:  10"  &  14"  P.  P.  In  6'  cases  10"  &  14"  wood  8*  case. 

Fixtures:  Brackets. 

Backs:  Panel  birch.    German  mirrors. 

Floor:  Parquet  oak. 

Doors:  Opening  3  doors  in  6"*  cases,  4  doors  In  8"*  casesL 

Base:  8"  Creole,  Ga.,  marble. 

Electric  wiring:  Swing  electric  arms  2  in  6*  &  3  in  8% 

Top:  Glasa 

Moulding:  Mahogany  inside. 

Lettering:  None. 

Finish:  Floor  natural,  mahogany  on  balance. 

Outside  marble  measurements:  7  Width    72  Depth    26  Height '42. 

1  96       X        26         X      42. 

Price:  $646.00. 

There  is  no  dating  on  this  toill.    78.00  on  delivery. 

Terms:  10  days  net  from  date  of  shipment;  Bal.  in  notes. 

G.  &  K.  Trunk  Co. 

Salesman:  H.  A.  Marble.  [Signed]    Per  J.  D.  Kabel. 

The  contract  was  made  and  was  to  be  performed  in  Pennsylvania, 
It  is  a  contract  of  conditional  sale,  and  not  of  bailment.  See  Ott  v. 
Sweatman,  166  Pa.  217,  31  Atl.  102,  where  many  cases  are  cited  and  the 
distinction  is  carefully  drawn  between  the  two  classes  of  contracts. 
In  Stephens  v.  Gifford,  137  Pa.  219,  20  Atl.  542,  21  Am.  St  Rep.  868, 
Mr.  Justice  Williams  says; 
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"It  is  of  the  essence  of  a  contract  of  bailment  that  the  article  bailed  is  to  be 
returned  in  its  own  or  some  altered  form  to  the  bailor,  so  that  he  may  have  his 
own  again." 

This  is  quoted  with  approval  in  Morgan-Gardner  Elec.  Co.  v.  Brown 
ct  al.,  193  Pa.  351,  44  Atl.  469.  The  latter  case  is  quite  similar  to  the 
case  at  bar.  There  the  contract  provided  for  the  delivery  of  goods  by 
one  person  to  another,  with  a  retention  of  the  legal  title  until  certain 
promissory  notes  given  for  the  goods  should  be  paid,  and  without  a 
provision  for  the  return  of  the  goods  if  the  notes  were  not  paid.  The 
transaction  was  held  to  be  a  conditional  sale,  and  not  a  bailment,  al- 
though the  contract  was  called  a  lease  in  the  paper  itself. 

From  the  earliest  times  in  Pennsylvania  a  contract  of  conditional 
sale  has  been  held  to  be  void  as  to  third  persons.  Ott  v.  Sweatman, 
supra.  A  bona  fide  pawnee  of  an  iron  safe,  pawned  by  the  conditional 
vendee,  was  protected  against  the  claim  of  the  vendor  in  Farrell  v. 
Matthews,  1  Phila.  657.  A  bona  fide  purchaser  of  a  piano  conditionally 
sold  was  similarly  protected  in  Dearborn  v.  Raysor,  132  Pa.  231,  20 
Atl.  690.  Creditors  of  a  conditional  vendee  were  also,  protected  be- 
cause, as  Judge  Rogers  said  in  Rose  et  al.  v.  Story,  1  Barr,  190,  44  Am. 
Dec.  121 : 

"By  transferring  the  possession  to  the  vendee  under  such  a  contract,  a  false 
credit  is  given'  to  the  vendee,  and  therefore,  in  respect  of  third  persons,  as  he 
is  the  apparent,  so  he  is  to  be  considered  as  the  real,  owner." 

Such  contracts  having  been  held  void  as  to  third  persons,  the  corol- 
lary follows  that  they  were  good  between  the  parties;  and  this  has 
given  rise  to  some  uncertainty  in  the  decisions  since  the  passage  of  the 
bankrupt  law.  The  uncertainty  is  not  wholly  limited  to  the  decisions 
in  the  federal  courts ;  but  an  examination  of  the  decisions  of  the  courts 
of  Pennsylvania  show  that  the  latter  have  been  busy  in  determining 
the  rights  of  creditors  of  the  conditional  vendee.  The  result  reached 
by  the  courts  of  that  state  seems  to  be  that,  if  the  property  has  been 
redelivered  to  the  vendor  before  the  rights  of  creditors  attach,  the 
vendor  may  retain  it.  Hineman  v.  Matthews,  138  Pa.  204,  20  Atl.  843, 
10  L.  R.  A.  233.  If,  however,  the  possession  be  still  in  the  conditional 
vendee  when  such  rights  have  attached,  then  the  vendor  cannot  re- 
claim the  goods.  That  such  rights  have  been  so  adjudicated  because 
the  creditors  have  issued  writs  of  execution  or  attachment  must  not  be 
taken  as  a  reason  why  such  rights  may  not  attach  in  other  ways.  In 
a  late  case  it  has  been  held  that  a  creditors*  bill  and  the  appointment  of 
a  receiver  of  a  conditional  vendee  give  the  receiver  the  rights  of  a  levy- 
ing creditor.  Duplex  Printing  Press  Co.  v.  Clipper  Publishing.  Co., 
213  Pa.  207,  62  Atl.  841.  The  reason  is  that  such  receiver  is  vested 
with  authority,  not  from  the  debtor,  but  from  the  court  acting  in  the 
interest,  and  for  the  enforcement  of  the  rights,  of  creditors.  Now  it 
cannot  be  pretended  that  a  creditors'  bill  and  the  appointment  of  a  re- 
ceiver in  the  courts  of  Pennsylvania  can  reach  farther  for  the  benefit 
of  creditors  than  the  proceedings  in  bankruptcy  and  the  appointment 
of  a  receiver  by  the  District  Court.  The  conclusion  is  irresistible  that, 
where  a  petition  in  bankruptcy  has  been  filed  against  a  conditional 
vendee,  the  assets  in  the  hands  of  the  conditional  vendee  are  as  much 
176  P.— «4 
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within  the  grasp  of  creditors  as  if  some  creditor  had  made  a  levy  by 
virtue  of  a  writ  of  execution  or  had  attached  the  same. 

Under  the  bankrupt  law  the  rights  of  all  persons  with  respect  to 
the  estate  of  the  bankrupt  are  fixed  as  of  the  date  of  the  fUing  of  the 
petition.  Creditors,  therefore,  are  prevented  from  seizing  the  property 
in  the  hands  of  the  bankrupt  after  the  filing  of  the  petition,  and  it 
would  be  anomalous  to  hold  that  assets  which  the  creditor  could  have 
seized  if  the  bankruptcy  proceedings  had  not  been  begiin  are  to  be  ex- 
cluded from,  the  bankrupt's  assets  just  because  a  petition  may  have 
been  filed  in  this  court  before  the  creditor  had  an  opportunity  to  levy 
in  the  state  court. 

It  is  argued  that  the  case  of  York  Mfg.  Company  v.  Cassell,  201  U. 
S.  344,  26  Sup.  Ct.  481,  60  L.  Ed.  782,  supports  the  contrary  position. 
As  a  matter  of  fact,  in  the  light  of  subsequent  decisions  of  the  same 
court,  that  case  merely  holds  that  the  rights  of  parties  and  third  per- 
sons with  respect  to  property  sold  under  conditional  sales  are  to  be  de- 
termined by  the  law  of  the  place  of  contract,  and  that  decision  was 
arrived  at  because  the  rights  of  parties  under  a  contract  of  conditional 
sale  in  thd  state  of  Ohio  were  different  from  the  rights  of  parties  and 
third  persons  under  such  a  contract  in  the  state  of  Pennsylvania.  It 
is  perhaps  unfortunate  in  the  case  last  cited  that  the  meaning  could 
be  drawn  from  the  language  used  that  the  trustee  in  bankruptcy  stood 
in  the  shoes  of  the  bankrupt  with  respect  to  property  sold  conditionally. 
He  does  in  the  state  of  Ohio.  But  we  have  seen  he  does  not  in  the 
state  of  Pennsylvania.  He  stands  in  the  shoes  of  the  bankrupt,  clothed 
with  all  the  rights  which  creditors  have  at  the  time  of  the  filing  of  the 
petition.  See  Fourth  Street  National  Bank  v.  Millbourne  Mills  Co.'s 
Trustee,  172  Fed.  177,  96  C.  C.  A.  629,  and  Security  Warehousing  Co. 
v.  Hand,  206  U.  S.  415,  27  Sup.  Ct.  720,  61  L.  Ed.  1117. 

The  petitioner  in  this  case  has  no  standing  to  recover  the  property, 
and  the  petition  must  be  dismissed. 


FAWKES  V.  AMERICAN  MOTOR  CAR  SALES  CO. 
(Circuit  Court,  D.  Minnesota,  Fourth  Division.    March  18,  1910.) 

COBPOBATIONS    (§    668*) — FOREIGN     CORPOBATION&— OlVII.    AOWOKS— PbOCKBB^ 

Authority  or  Capacity  of  Person  Served. 

Defendant,  a  New  York  corporation,  with  its  principal  place  of  busi- 
ness in  Ohio,  was  the  exclusiTe  sales  agent  for  certain  automobiles.  It 
had  no  depot  or  warehouse  in  Minnesota,  and  at  the  time  the  action  was 
commenced  had  no  property  in  that  state.  The  summons  was  served  on 
B.,  M.  B.,  and  S.  as  defendant's  resident  agents.  R  was  defendant's 
northwestern  sales  agent,  working  entirely  on  commission,  with  authority 
only  to  accept  orders  from  dealers  for  automobiles,  but  not  to  make  con- 
tracts, all  of  which  were  closed  direct  with  defendant  and  payments  made 
to  the  factory.  M.  B.  was  employed  by  defendant  to  travel  in  the  north* 
western  territory,  ascertain  from  dealers  what  cars  required  new  parts, 
to  make  lists  of  the  parts  so  required,  and  send  them  to  the  company  at 
its  home  office,  and  S.  was  a  mechanic,  employed  by  defendant  to  repair, 
or  cause  to  be  repaired,  all  of  its  automobiles  of  1909  model  needing  or 
requiring  repairs  in  the  city  of  Minneapolis.     Held,  that  none  of  such 

*For  other  cases  see  same  topic  &  {  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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representatives  was  the  agent  of  defendant  in  such  a  sense  as  to  make 
service  on  him  service  on  defendant 

[Ed.  Note.— For  other  cases,  see  Ck)rporatlons,  Cent.  Dig.  §§  260^-2627 ; 
Dec.  Dig.  §  668.* 

Service  of  process  on  foreign  corporations,  see  notes  to  Eldred  ▼.  Ameri- 
can Palace  Car  Co.,  45  C.  a  A.  8;  Cella  Commission  Co.  v.  Bohllnger,  78 
a  C.  A.  473.1 

,  Action  by  Leslie  H.  Fawkes  against  the  American  Motor  Car  Sales 
Company.    On  motion  to  set  aside  the  service  of  summons.    Granted. 

Larrabee  &  Davies  and  John  F.  McGee,  for  plaintiff. 
Welch  &  Shearer,  for  defendant. 

WILLARD,  District  Judge.  The  plaintiff,  a  citizen  of  Minne^- 
sota,  brought  this  action  in  the  district  court  of  Hennepin  county, 
Minn.,  against  the  defendant,  a  corporation  organized  under  the  laws 
of  the  state  of  New  York.  On  the  14th  day  of  February,  1910,  the 
summons  was  served  upon  the  defendant  by  the  delivery  of  a  copy 
to  W.  J.  Bown^an  and  another  copy  to  M.  R.  Bookwalter,  both  of 
them  then  being  in  the  city  of  Minneapolis,  Minn.,  and  on  the  16th 
day  of  February,  1910,  service  was  also  made  by  delivering  a  copy 
of  the  summons  to  R.  M.  Shewmacher  at  Minneapolis.  The  defendant 
removed  the  case  into  this  court,  and  now  has  appeared  specially  and 
moved  to  set  aside  the  service  of  the  summons. 

It  appears  from  the  evidence  that  the  defendant  is  a  corporation  of 
the  state  of  New  York,  with  its  principal  place  of  business  at  Toledo, 
Ohio.  Its  exclusive  business  is  the  sale  of  two  types  of  automobiles, 
known  as  the  "Overland"  and  the  "Marion"  cars,  of  which  it  has  the 
exclusive  sale,  but  it  does  not  manufacture  the  machines.  On  the  3d 
day  of  January,  1910,  the  defendant  made  a  contract  with  Bowman, 
the  person  on  whom  the  service  was  made,  who  then  resided  in  the 
city  of  Minneapolis.  It  is  stated  in  that  contract  that  Bowman  was 
employed  by  the  defendant  as  its  factory  sales  representative  in  cer- 
tain territory,  which  comprised  a  part  of  Wisconsin,  nearly  all  of 
Minnesota,  all  of  North  Dakota,  a  part  of  South  Dakota,  and  a  part 
of  Montana.  The  powers  that  were  given  to  Bowman  by  the  con- 
tract, however,  were  specifically  set  forth  therein.  He  was  authorized 
to  canvass  the  territory,  establish  dealers,  and  procure  contracts  with 
them  to  handle  and  sell  the  automobiles  above  mentioned.  The  con- 
tract and  the  other  evidence  offered  on  the  hearing  showed  that  the 
dealers  whom  Bowman  was  to  secure  were  themselves  to  contract  di- 
rectly with  the  company,  and  not  with  Bowman;  that  the  contracts 
between  these  dealers  and  the  company  did  not  make  the  dealers  the 
agents  for  the  company,  but  constituted  outright  sales  of  the  machines 
to  them.  They  were  required  to  pay  for  the  machines  before  they 
left  the  factory  at  Indianapolis;  or,  if  that  was  not  done,  a  draft  for 
the  price  was  attached  to  the  bill  of  lading  which  accompanied  the 
shipment,  and  the  machine  could  not  be  obtained  by  the  dealer  or 
purchaser  until  the  draft  was  paid.  By  the  terms  of  his  agency.  Bow- 
man had  no  authority  to  make  contracts  binding  upon  the  company 

*For  other  cems  lee  same  topic  &  §  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexee 
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for  the  sale  of  any  machine,  and  he  never  had  any  machines  in  his 
possession  in  the  state.  The  company  maintained  no  warehouse  or 
other  depository  for  the  machines  or  other  property  belonging  to  it 
in  the  state,  and  at  the  time  this  action  was  commenced  had  no  prop- 
erty in  this  state.  Bowman  rented  an  office  in  Minneapolis,  but  the 
expense  thereof  was  paid  entirely  by  him.  He  received  no  salary 
from  the  defendant,  and  his  compensation  arose  entirely  from  com- 
missions which  the  defendant  paid  him  upon  such  machines  as  it 
might  sell  to  dealers  through  his  procurement. 

Three  cases  were  cited  in  the  argument  which  upon  the  facts  above 
stated  must  control  the  decision  of  this  motion.  One  was  decided  in 
the  Supreme  Court  of  the  United  States  (Green  v.  Chicago,  Burling- 
ton &  Quincy  Railway  Co.,  205  U.  S.  630,  27  Sup.  Ct.  695,  61  L.  Ed. 
916),  another  was  decided  in  the  Supreme  Court  of  the  state  of  Min- 
nesota (North  Wisconsin  Cattle  Co.  v.  Oregon  Short  Line  R.  R.  Co. 
et  al.,  106  Minn.  198,  117  N.  W.  391),  and  the  third  was  decided  in 
this  court  (Boardman  v.  S.  S.  McClure  Co.,  123  Fed.  614). 

In  the  first  case — Green  v.  C,  B.  &  Q.  Ry.  Co. — the  defendant  em- 
ployed one  Harry  E.  Heller  and  hired  an  office  for  him  in  Philadel- 
phia, designating  him  as  district  freight  and  passenger  agent.  His 
business  was  to  solicit  and  procure  passengers  and  freight  to  be  trans- 
ported over  the  defendant's  lines,  which  did  not  extend  east  of  Chi- 
cago. In  conducting  this  business  several  clerks  and  various  traveling 
passenger  and  freight  agents  were  employed.  He  sold  no  tickets  and 
received  no  payments  for  transportation  of  freight.  Occasionally  he 
sold  to  railroad  employes  who  already  had  tickets  over  intermediate 
lines  orders  for  reduced  rates  over  the  defendant's  lines.  In  some 
cases,  for  the  convenience  of  shippers  who  had  received  bills  of  lading 
from  the  initial  line  for  goods  routed  over  the  defendant's  lines,  he 
gave  in  exchange  therefor  bills  of  lading  over  the  defendant's  lines. 
That  action  was  brought  by  the  plaintiff,  a  citizen  of  Philadelphia,  in 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  service  was  made  upon  Heller  in  Philadelphia. 
The  court  said: 

"It  is  obvious  that  the  defendant  was  doing  there  a  considerable  business 
of  a  certain  kind,  although  there  was  no  carriage  of  freight  or  passengers. 
•  ♦  ♦  The  business  shown  in  this  case  was,  in  substance,  nothing  more 
than  that  of  solicitation.  Without  undertaking  to  formulate  any  general  rule 
defining  what  transactions  will  constitute  'doing  business'  In  the  sense  that 
liability  to  service  is  Incurred,  we  think  that  this  is  not  enough  to  bring  the 
defendant  within  the  district  so  that  process  can  be  served  upon  it." 

In  the  second  case,  the  one  from  Minnesota,  it  appeared  that  D.  M. 
Collins  and  H.  F.  Carter  were  in  the  employ  of  the  defendant  the 
Union  Pacific  Railroad  Company,  and  that  it  maintained  a  perma- 
nent office  in  the  city  of  Minneapolis  for  their  use,  and  hired  to  assist 
them  some  other  employes.  Collins  and  Carter  were  engaged  in  in- 
fluencing shippers  of  freight  and  prospective  passengers  to  use  the 
lines  of  the  Union  Pacific  Railroad  Company,  no  part  of  which  ex- 
tended into  Minnesota.  They  did  not  make  contracts  with  shippers  or 
passengers,  but  secured  results,  if  at  all,  by  inducing  such  passengers 
and  shippers  to  route  goods  or  buy  tickets  over  the  Union  Pacific 
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lines.  The  business  done  by  them  was  fairly  described  as  soliciting 
business  for  and  advertising  their  employer.  In  carrying  on  this 
business,  the  company  maintained  in  Minnesota  a  permanent  office  on 
a  fairly  extensive  sade.  The  service  of  the  summons  was  made  upon 
the  Union  Pacific  Company  by  delivering  a  copy  to  Collins  in  Minne- 
apolis.   The  court  said: 

"We  have,  then,  the  question  whether  upon  the  ultimate  facts  herein  stated 
the  summons  was  duly  served  upon  the  defendant  within  the  meaning  of  our 
statute  (R.  L.  1905,  §  4109,  subd.  3),  which  reads  as  follows:  'If  the  defendant 
be  a  foreign  corporation,  the  summons  may  be  served  by  delivering  a  copy  to 
any  of  Its  officers  or  agents  within  the  state.  ♦  ♦  ♦  The  statute  does  not 
require  in  express  terms  that  the  foreign  corporation  must  be  doing  business 
within  the  state  In  order  to  Justify  the  service  of  a  sunmions  against  It  upon 
its  agent ;  but  this  Is  necessarily  Implied,  for  It  could  not  be  represented  with- 
in the  state  by  an  agent  unless  It  was  doing  business  therein.  *  *  *  The 
statute,  however,  does  not  define  the  character  of  the  business,  the  doing  of 
which  In  the  state  will  subject  It  to  the  process  of  >  the  court  by  service  on  Its 
agents.  It  simply  provides  that  service  may  be  made  upon  the  agents  of  the 
corporation.  Therefore  a  foreign  corporation  sending  its  agents  Into  this 
state  Impliedly  consents  that,  if  they  do  for  It  any  acts  which  constitute  doing 
business  within  the  state,  as  that  term  is  defined  by  Its  court,  process  against 
It  may  be  served  on  such  agents.  The  solicitation  of  passenger  and  freight 
traffic  in  the  state  is  not  within  that  term.  We  accordingly  hold  that  the 
facts  of  this  case  do  not  Justify  the  conclusion  that  the  respondents  herein 
were,  or  either  of  them,  4oing  business  within  this  state,  so  as  to  authorize 
the  service  of  the  summons  upon  th^lr  soliciting  agent" 

The  last  case,  the  one  from  this  court,  was  decided  by  Judge  Loch- 
ren.  In  that  case  the  defendant,  a  New  York  corporation,  was  in  the 
business  of  publishing  books  and  other  publications,  including  pe- 
riodicals, and  including  a  magazine  known  as  "McClure's."  It  cir- 
culated its  magazines  in  Minnesota  by  mail  from  New  York.  In  its 
magazine  business  the  advertising  receipts  were  twice  its  circulation 
receipts.  It  did  a  large  advertising  business  in  Minnesota,  which  it 
obtained  there  through  its  traveling  solicitors,  and  especially  through 
Little,  the  man  upon  whom  service  in  this  case  was  made.  LitSe 
traveled  through  the  Western  states,  including  Minnesota,  working 
up  advertising  business  for  the  magazine,  and  soliciting  and  taking 
orders  for  advertising.  He  could  only  quote  rates  as  fixed  by  the 
home  office,  and  his  orders  as  to  space  and  copy  were  subject  to  the 
approval  of  the  home  office.  He  could  not  make  definite  contracts, 
but  took  orders  and  submitted  them  to  the  defendant. 

Referring  to  the  Minnesota  statute  relating  to  the  service  of  pro- 
cess upon  foreign  corporations,  the  court  said : 

"I  think  it  would  be  going  too  far  to  hold  that  under  this  statute  a  Jobbing 
corporation  who  has  traveling  men  sent  through  the  country  to  solicit  orders 
for  goods  or  wares  can  be  held,  under  a  statute  like  this,  to  be  doing  business 
wherever  those  solicitors  go,  and  that  it  is  liable  to  be  served  with  process  by 
delivering  copies  of  the  process  to  such  traveling  men  going  about  the  coun- 
try. They  would  not  be  transacting  the  general  business  of  the  corporations, 
which  would  be  to  sell  goods,  either  goods  that  they  were  dealing  in  or  goods 
that  they  were  manufacturing.  ♦  *  ♦  It  does  not  seem  to  me  that  it  is 
transacting  business  in  Minnesota  simply  by  having  solicitors  for  advertise- 
ments here,  and  that  appears  to  have  been  the  extent  of  Mr.  Little's  business. 
The  testimony  of  those  who  are  presumed  to  have  knowledge  on  the  subject, 
of  Mr.  Little  himself,  and  of  Mr.  Brady  is  that  he  had  no  authority  to  make 
contracts,  even  for  advertisements,  but  simply  to  aolUAt  orders,  to  procure 
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persons  to  forward  proposed  advertisements  to  the  company,  or  perhaps  he 
took  the  proposed  advertisements,  and  forwarded  them  himself,  and  that  from 
the  rates  which  are  made  public  in  the  magazine,  or  in  instructions  which  he 
had  he  could  assure  the  persons  of  whom  he  solicited  advertisements  in  re- 
spect to  the  rates,  and  what  would  be  charged  for  the  advertisements  if  they 
were  inserted,  but  he  did  not  make  definite  contracts.  The  name  which  such 
person  assumes,  even  with  the  knowledge  of  his  principal,  will  not  he  con- 
trolling, when  the  real  character  of  his  employment  appears.  I  think  it  was 
entirely  like  the  employment  of  ordinary  traveling  men  or  runners,  who 
doubtlQss  are  able  to  name  the  prices  of  goods  for  which  they  seek  orders, 
although  they  may  not  be  able  to  make  definite  contracts  that  all  these  orders 
will  be  supplied.  The  dealer  may  not  have  the  goods  to  suw>ly  them,  and 
may  be  unable  to  fill  the  order,  nor  required  to  do  it" 

In  the  case  of  the  Mechanical  Appliance  Co.  v.  Castleman  (decided 
by  the  Supreme  Court  of  the  United  States  on  January  3,  1910)  215 
U.  S.  437,  30  Sup.  Ct.  125,  54  L.  Ed. ,  it  was  held  that  the  defend- 
ant corporation  was  not  doing  business  in  the  state  of  Missouri  at 
the  time  of  the  attempted  service  of  process,  and  that  the  person 
named  in  the  return  of  the  sheriff  was  not  at  that  time  the  duly  au- 
thorized agent  of  the  defendant' corporation.  The  decision,  however, 
does  not  state  the  facts  which  appeared  from  the  affidavits  presented 
in  that  case. 

The  facts  in  the  case  at  bar  bring  it  within  the  three  decisions  first 
above  cited.  Bowman  had  no  autfiority  to  make  any  contracts  for 
the  sale  of  any  automobiles.  His  powers  were  limited  to  soliciting  or- 
ders and  submitting  them  to  the  defendant  at  its  office  either  in  Toledo 
or  Indianapolis,  and  the  definite  agreement  was  there  made. 

Some  evidence  was  introduced  by  the  plaintiff  tending  to  show  that 
the  defendant  had  held  Bowman  out  as  being  its  agent,  and  that  he  did 
business  under  the  name  of  the  "Northwestern  Overland  Company,  W. 
J.  Bowman,  Manager."  But,  as  said  by  Judge  Lochren  in  the  case 
last  cited,  "the  name  which  such  person  assumes,  even  with  the  knowl- 
edge of  his  principal,  will  not  be  controlling,  when  the  real  character 
of  his  employment  appears."  The  same  doctrine  was  announced  by 
the  Supreme  Court  of  Minnesota  in  the  case  of  Wold  v.  J.  B.  Colt 
Co.,  102  Minn.  386,  114  N.  W.  243.    The  court  there  said: 

"It  appears  from  the  affidavits  that  Burt  was  not  in  fact  the  agent  of  the 
corporation,  but  that  he  was  engaged  in  selling  an  acetylene  gas  generator, 
manufactured  by  the  corporation,  in  certain  counties  in  the  state  of  Minne- 
sota, under  drcumstances  which  might  possibly  justify  a  court  in  holding 
that  the  corporation  had  held  lilm  out  as  its  agent,  and  would  therefore  be 
estopped  in  the  action  from  denying  that  he  was  its  agent  The  question  is 
whether  Jurisdiction  over  a  foreign  corporation  can  be  obtained  by  the  serv- 
ice of  the  summons  upon  a  person  who  is  not  in  fact  its  agent,  but  who  may 
for  the  purpose  of  the  trial  be  held  an  agent  by  the  appUcation  of  the  doc- 
trine of  estoppeL" 

That  question  the  court  proceeded  to  discuss  and  decide  in  the  neg- 
ative, saying: 

**It  is  well  settled  by  authority  that  the  agent  upon  whom  service  may  be 
made  must  be  one  having  in  fact  a  representative  capacity.  In  Prof.  Beale'a 
recent  work  on  Foreign  Corporations  (section  271)  it  is  said:  *A  person  who  is 
not  really  employed  by  the  corporation,  but  is  merely  an  agent  by  estoppel  or 
by  construction  of  law,  is  not  a  proper  person  to  serve.' " 
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The  service  of  the  process  upon  Bowman  was  not  a  sufficient  serv- 
ice upon  the  company.  Nor  can  the  service  upon  Shewmacher  and 
Bookwalter  be  sustained.  The  former  was  a  mere  mechanic  em- 
ployed by  the  defendant  since  the  24th  day  of  January,  1910,  solely  to 
repair  or  cause  to  be  repaired  all  Overland  automobiles  of  tlie  1909 
model  needing  or  requiring  repairs  in  the  city  of  Minneapolis.  Book- 
waiter  on  the  24th  day  of  January,  1910,  entered  into  the  employ  of 
the  defendant  upon  an  agreement,  by  the  terms  of  which  he  was  to 
travel  about  in  the  northwestern  territory  and  interview  dealers  hand- 
ling Overland  automobiles,  and  ascertain  from  such  dealers  what 
Overland  cars,  if  any,  in  their  territory  required  any  parts,  and,  if  so, 
what  parts  in  the  way  of  repairs  they  required ;  also  to  make  lists  of 
the  parts  so  required  in  the  various  localities  and  send  in  to  the  com- 
pany at  its  home  office  in  Toledo,  Ohio,  orders  for  such  parts.  Book- 
waiter  also  stated  in  his  affidavit  that  the  defendant  company  had  no 
depot  or  warehouse  in  Minneapolis  for  storing  and  distributing  cars, 
supplies,  or  parts  for  said  machines,  and  has  not  had  since  he  has  been 
in  their  employ  any  depot  or  warehouse  in  Minneapolis  for  the  stor- 
ing or  distribution  of  cars,  supplies,  or  parts  of  said  machines. 

The  motion  to  set  aside  the  service  of  the  summons,  upon  Book- 
waiter,  Bowman,  and  Shewmacher  is  granted,  and  the  service  of  the 
summons  upon  each  one  of  the  three  persons  above  named  is  hereby 
set  aside  and  declared  void. 


UNITED  STATES  v.  LEHIGH  VALLEY  H.  00. 

(Circuit  €k)urt,  E.  D.  Pennsylvania,    March  7,  1910.) 

No.  97. 

Action  by  the  United  States  against  the  Lehigh  Valley  Railroad 
Company.  On  motion  to  dismiss  without  prejudice.  Denied,  and  de- 
fendant's motion  to  dismiss  absolutely  granted. 

See,  also,  162  Fed.  410,  and  164  Fed.  215. 

Edwin  P.  Grosvenor,  Sp.  Asst.,  and  George  W,  Wickersham,  Atty, 
Gen.,  for  the  United  States. 

J.  F.  Schapperkotter,  Robert  W.  De  Forrest,  and  John  G,  Johnson, 
for  defendant 

Before  GRAY,  BUFFINGTON,  and  LANNING,  Circuit  Judges. 

PER  CURIAM.  In  considering  this  motion  it  must  be  remembered 
that  the  decree  of  the  Supreme  Court  in  the  matter  of  the  appeal  from 
the  decree  of  this  court  in  the  present  case  is  in  these  words : 

"It  is  now  here  ordered  and  adjudged  that  the  Judgment  of  the  said  Circuit 
Court  in  this  cause  be  and  the  same  is  hereby  reversed ;  and  it  is  further  or- 
dered that  this  cause  be  and  the  same  is  hereby  remanded  to  the  said  Circuit 
Court  for  further  proceedings  in  conformity  with  the  opinion  of  this  court." 

As  we  read  that  opinion,  the  Supreme  Court  has  decided  on  the 
facts  set  forth  in  the  bills  and  answers  of  the  several  cases  before  it 
that  the  holding  by  one  of  the  defendant  companies  of  the  entire  stock 
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of  a  bona  fide  corporation,  and  the  control  thereby  resulting  to  it  from 
its  power,  and  the  exercise  thereof,  to  appoint  its  directors  and  man- 
age its  business,  does  not  g^ve  such  railroad  company  any  interest,  di- 
rect or  indirect,  in  the  co5  which  may  be  mined  by  such  corporation 
and  transported  in  interstate  commerce  over  the  lines  of  such  railroad 
company  within  the  meaning  of  these  words  as  contained  in  the  act 
under  review.    In  the  bill  of  complaint  filed  in  this  cause  it  is  alleged : 

"That  the  defendant  [the  Lehigh  Valley  Railroad  Company]  is,  and  has 
been  continuously  since  long  before  the  said  1st  day  of  May,  in  the  year  1908, 
the  owner  of  the  entire  capital  stock  of  the  Lehigh  Valley  Coal  Company  and 
of  Coxe  Brothers  &  Company,  Incorporated,  corporations  of  the  said  state  of 
Pennsylvania,  and  that  It  thus  controls,  and  has  been  controlling,  the  election 
of  the  directors  or  managers  of  said  coal  companies.  That  said  coal  compa- 
nies hold,  by  conveyances  and  leases  made  long  before  the  said  1st  day  of 
May,  in  the  year  190S,  anthracite  coal  lands  and  coal  mines  situated  and  be- 
ing in  the  counties  of  Carbon,  Lehigh,  Luzerne,  and  Wyoming,  in  the  said  state 
of  Pennsylvania;  but  said  coal  lands  and  coal  mines  are,  as  they  have  been 
continuously  since  long  before  the  said  1st  day  of  May,  in  the  year  1906,  now 
being  operated,  in  the  mining  of  anthracite  coal,  by  and  under  the  direct  man- 
agement of  the  respective  presidents  and  directors  of  said  coal  companies,  the 
president  of  each  of  said  coal  companies  being,  as  he  has  been  for  a  long  time 
past,  the  president  of  the  defendant,  and  a  majority  of  the  directors  of  each 
of  said  coal  companies  being  officers  or  directors  of  the  defendant,  as  they 
have  been  for  a  long  time  past.  That  by  virtue  of  the  ownership  of  the  entire 
capital  stock  of  said  companies  by  the  defendant,  as  hereinbefore  stated,  the 
defendant  owns  said  coal  lauds  and  coal  mines,  and  the  anthracite  coal  therein 
or  thereupon,  and  mined  and  being  mined,  therefrom,  •  *  •  and  that  by 
virtue  of  the  management  of  said  coal  companies  by  certain  of  the  officers  of 
the  defendant,  as  hereinbefore  stated,  the  operations  of  said  coal  companies 
in  the  mining  of  anthracite  coal,  have  been,  and  are  now  being,  carried  on  by 
and  under  the  authority  of  the  defendant." 

The  defendant,  while  denying  the  leg^  conclusion  from  the  material 
facts  thus  alleged  by  the  bill  of  complaint — 

**  *  •  *  admits  that  it  is  now  and  has  been  for  many  years  past  the  owner 
of  shares  of  the  capital  stock  of  the  coal  companies  named  in  the  bill  of  com* 
plaint,  and  alleges  in  regard  thereto  as  follows:  This  defendant  now  owns 
the  entire  capital  stock  of  the  Lehigh  Valley  Coal  Company." 

With  these  averments  of  the  bill  and  the  answer  before  it,  and  the 
cause  having  been  heard  on  the  pleadings,  the  Supreme  Court  in  its 
opinion  said: 

"It  remains  to  determine  the  nature  and  character  of  the  interest  embraced 
in  the  words  In  which  it  is  interested  directly  or  indirectly.'  The  contention 
of  the  government  that  the  clause  forbida  a  railroad  company  to  transport  any 
commodity  manufactured,  mined,  or  produced,  or  owned  in  whole  or  in  part, 
etc.,  by  a  bona  fide  corporation  in  which  the  transporting  carrier  holds  a 
stock  Interest,  however  small.  Is  based  upon  the  assumption  that  such  prohi- 
bition is  embraced  in  the  words  we  are  considering.  The  opposing  contention* 
however,  is  that  interest,  direct  or  indirect,  includes  only  commodities  in 
which  a  carrier  has  a  legal  interest,  and  therefore  does  not  exclude  the  right 
to  carry  commodities  which  have  been  manufactured,  mined,  produced,  or 
owned  by  a  separate  and  distinct  corporation,  simply  because  the  tran^>orting 
carrier  niay  be  interested  in  the  producing,  etc«  corporation  as  an  owner  of 
stock  therein.  If  the  words  in  question  are  to  be  taken  as  embracing  only  a 
legal  or  equitable  interest  in  the  commodities  to  which  they  refer,  they  cannot 
be  held  to  Include  commodities  manufactured,  mined,  produced*  or  owned,  etc^ 
by  a  distinct  corporis tion,  merely  because  of  a  stock  ownership  of  the  carrier. 
t>ullman  Palace  Car  Co.  v.  Missouri  Pacific  R.  R.,  115  U.  S.  587  [6  Sup.  Ct 
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194,  29  L.  Ed.  499] :  Oonley  ▼.  Mathleson  Alkali  Works,  190  U.  8.  406  [23  Sny. 
Gt.  728,  47  L.  Ed.  1113].  And  that  this  Is  weU  settled  also  in  the  law  of  Penn- 
sylvania is  not  qnestioned.  It  is  unnecessary  to  pursue  the  subject  in  more 
detail,  since  it  is  conceded  in  the  argument  for  the  government  that  if  the 
clause  embraces  only  a  legal  Interest  in  an  article  or  commodity  it  cannot  be 
held  to  include  a  prohibition  against  canring  a  commodity  simply  because  It 
had  been  manufactured,  mined,  or  produced,  or  is  owned,  by  a  corporation  in 
which  the  carrier  is  a  stockholder.  The  contention  of  the  government  sub- 
stantially rests  upon  the  assumption  that  unless  the  words  be  given  the  mean- 
ing contended  for  they  are  without  significance.  That  this  is  clearly  not  the 
case  is  well  illustrated  by  the  New  Haven  Case,  supra  [200  U.  S.  361,  26  Sup. 
Ct  272,  60  U  Ed.  515].  In  that  case  the  Chesapeake  &  Ohio  Railway  Com- 
pany, it  was  shown,  at  one  time  not  only  directly  engaged  in  buying,  selling, 
and  transporting  coal,  but  subsequently,  when  a  statute  was  passed  in  West 
Virginia  prohibiting  such  dealings,  it  resorted  to  indirect  methods  for  the  con- 
tinuance of  its  previous  practice.  It  may  well  be  that  the  very  object  of  the 
provision  was  to  reach  and  render  impossible  the  successful  employment  of 
methods  of  the  character  referred  to.  Certain  it  is,  however,  that  in  the  leg- 
islative progress  of  the  clause  in  the  Senate,  where  the  clause  originated,  an 
amendment  in  specific  terms,  causing  the  clause  to  embrace  stock  ownership, 
was  rejected,  and  immediately  upon  such  rejection  an  amendment,  expressly 
declaring  that  interest,  direct  or  indirect,  was  intended,  among  other  things, 
to  embrace  the  prohibition  of  carrying  a  commodity  manufactured,  mined, 
produced,  or  owned  by  a  corporation  in  which  a  railroad  company  was  inter- 
ested as  a  stockholder,  was  also  rejected.  40  Cong.  Rec.  (1906)  pt.  7,  pp.  7012- 
7014.  And  the  consld^ations  Just  stated  we  think  completely  dispose  of  the 
contention  that  stock  ownership  must  have  been-  in  the  mind  of  Congress,  and 
therefore  must  be  treated  .as  though  embraced  within  the  evil  intended  to  be 
remedied,  since  it  cannot  in  reason  be  assumed  that  there  is  a  duty  to  extend 
the  meaning  of  a  statute  beyond  its  legal  sense  upon  the  theory  that  a  provi- 
sion which  was  expressly  excluded  was  intended  to  be  included.  If  it  be  that 
the  mtnd  of  Congress  was  fixed  on  the  transportation  by  a  carrier  of  any  com- 
modity produced  by  a  corporation  in  which  the  carrier  held  stock,  when  we 
think  the  failure  to  provide  for  such  a  contingency  in  express  language  gives 
rise  to  the  implication  that  it  was  not  the  purpose  to  include  it,  at  all  events, 
in  view  of  the  far-reaching  consequences  of  giving  the  statute  such  a  con- 
struction as  that  contended  for,  as  indicated  by  the  statement  taken  from  the 
answers  and  returns  which  we  have  previously  inserted  in  the  margin,  and  of 
the  questions  of  constitutional  power  which  would  arise  if  that  construction 
was  adopted,  we  hold  the  contention  of  the  government  not  well  founded.  We 
then  construe  the  statute  as  prohibiting  a  railroad  company  engaged  In  inter- 
state commerce  from  transporting  in  such  commerce  articles  or  commodities 
under  the  following  circumstances  and  conditions:  •  •  ♦  When  the  car- 
rier at  the  time  of  transportation  has  an  interest,  direct  or  indirect,  in  a  legal 
or  equitable  sense  In  the  article  or  commodity,  not  including,  therefore,  arti- 
cles or  commodities  manufactured,  mined,  produced,  or  owned,  etc.,  by  a  bona 
fide  corporation  in  which  the  railroad  company  is  a  stockholder." 

The  counsel  for  the  complainant,  after  the  reinstatement  of  the 
cause,  applied  to  this  court  for  leave  to  amend  the  bill  of  complaint. 
The  court  thought  the  application  should  be  denied,  and  accordingly 
did  deny  it.  Thereupon  the  counsel  for  the  government  moved  to  dis- 
miss the  bill  of  complaint  without  prejudice,  which  motion  was  op- 
posed by  counsel  for  the  defendant.  The  court  having  declined  to 
grant  this  motion,  the  counsel  for  the  defendant  thereupon  moved  to 
dismiss  the  bill  absolutely.  The  court  then  inquired  of  counsel  for 
the  government  whether,  in  view  of  the  premises,  it  was  desired  to 
have  the  cause  stand  for  further  proceedings  in  this  court,  and  upon 
the  statement  that  the  government  would  not  proceed  any  further 
in  this  court  in  view  of  the  fact  that  the  amendment  had  been  disal- 
lowed, our  conclusion  is  that  the  bill  should  be  dismissed  absolutely 
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upon  the  allegations  of  the  bill  and  answer.  It  will  be  observed  that 
this  case  'differs  from  United  States  v.  Delaware,  Lackawanna  & 
Western  Railroad  Company,  213  U.  S.  366,  29  Sup.  Ct.  627,  63  L. 
Ed.  836,  in  which,  upon  its  reinstatement,  an  injunction  was  ordered 
to  be  issued. 


In  re  MABKS. 

(District  Coiart,  B.  D.  Pennsylyania.    February  21,  1910.) 

No.  2,152. 

1.  Bankbuptot   (I    136*) — WiTHHOLDiifa    Assets— CoNTEiCPr— Punishment- 

Defenses. 

A  bankruiyt  should  not  be  eommltted  for  contempt  for  failure  to  comply 
with  an  order  requiring  him  to  turn  over  money  to  his  trustee  alleged  to 
have  been  withheld,  where  the  court  is  convinced  that  the  bankrupt  is 
without  physical  ability  to  comply. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  §  136. ♦]  * 

2,  Bankbxtftot    (§   136*) — ^WiTHHOLDma   Assets— Contempt— Punishment— 

Heabino. 

Where  an  order,  finding  that  a  bankrupt  had  retained  fr<Mn  his  trustee 
a  certain  sum  of  money  and  directing  the  payment  thereof,  had  been  pre- 
viously affirmed  by  the  District  Oourt  and  remained  unappealed  from,  it 
would  not  be  reviewed  by  such  court  in  a  proceeding  to  punish  the  bank- 
rupt for  contempt  in  failing  to  comply  therewith. 

[Ed.  Note. — ^For  other  cases^  see  Bankruptcy,  Dec  Dig.  1 136.*] 

a  BaNKBUFTOT     (I     136*)— WiTHHOLDINa     ASSSIfr-OONTEMFT— PUNISHMKNT— 

Evidence. 

In  a  proceeding  to  punish  a  bankrupt  for  contempt  in  failing  to  comply 
with  an  order  requiring  him  to  turn  over  withheld  assets  to  his  trustee, 
evidence  held  to  require  a  finding  that  the  bankrupt  had  not  present  abil- 
ity to  comply,  and  was  not  therefore  subject  to  incarceration  for  con- 
tempt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dea  Dig.  §  136.*] 

In  the  matter  of  the  bankruptcy  of  Jacob  M.  Marks.    On  rule  to 
commit  bankrupt  for  contempt.    Rule  discharged. 
See,  also,  171  Fed.  281. 

George  Wentworth  Carr,  for  trustee. 
Joseph  L.  Greenwald,  for  bankrupt 

J.  B.  McPHERSON,  District  Judge.  In  September,  1906,  after  a 
prolonged  and  very  careful  investigation,  the  referee  found  as  a  fact 
that  in  January,  1905,  the  bankrupt  had  about  $8,000  belonging  to  the 
estate  in  his  possession  or  under  his  control,  and  thereupon  directed 
him  to  pay  that  sum  to  the  trustee  within  20  days.  An  application 
to  revoke  the  order  followed,  and  in  February,  1908,  the  referee  first 
reduced  the  amount  to  $3,000  in  round  figures,  and  then  revoked  the 
order  altogether.  On  June  24,  1909,  the  District  Court  aflSrmed  the 
reduction,  but  set  aside  the  revocation;  and,  as  no  review  of  this 
action  was  asked  for,  the  starting  point  of  the  present  inquiry  is  the 
order  of  affirmance. 

For  the  purpose  of  enforcing  it  the  trustee  obtained  a  rule  requir- 
ing the  bankrupt  to  show  cause  why  he  should  not  be  committed  for 

•For  other  caact  leo  tamo  topic  it  8  numur  in  Doc.  A  Am.  Digi.  1907  to  dato^  ft  Rep'r  Indozos 
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contempt  in  failing  to  pay.  He  answered  the  rule,  and  a  hearing  was 
had  before  me  in  open  court  on  December  29  and  30,  1909,  when  such 
testimony  was  presented  as  either  party  desired  to  offer.  The  ques- 
tion for. decision  is  whether  the  bankrupt  should  be  committed  to 
prison  for  failure  to  comply  with  the  order  of  June  24th;  and  upon 
this  question  the  brief  of  the  trustee's  counsel  concedes  that: 

"AU  tfie  cases  are  practically  liarmonlous  In  the  declaration  that,  If  the 
court  la  conylnced  that  the  bankrupt  Is  unable  to  comply  with  the  order,  he 
should  not  be  committed  for  contempt  Without  the  physical  ability  to  com- 
ply, there  can  be  no  contempt." 

Unquestionably  that  is  the  rule  in  this  circuit.  The  Court  of  Ap- 
peals approved  it  in  Trust  Co.  v.  Wallis,  11  Am.  Bank.  R.  360,  126 
Fed.  464,  61  C.  C.  A.  342 — and  there  are  decisions  elsewhere  to  the 
same  effect.  It  will  be  observed  that  the  present  case  differs  from 
those  which  involved  the  preliminary  question  whether  the  referee 
or  the  District  Court  should  make  an  order  on  the  bankrupt  to  pay 
money  or  deliver  goods.  Here  that  point  has  been  passed.  It  has 
been  finally  decided  that  in  February,  1908,  the  bankrupt  had  in  his 
possession  or  under  his  control  the  sum  of  $3,000  belonging  to  his 
estate  in  bankruptcy;  and  it  only  remains  to  inquire  whether  he  is 
now  able  to  pay.  In  this  proceeding  the  court  will  not  re-examine  the 
question  whether  the  order  should  ever  have  been  made — either  at  all, 
or  in  the  particular  amount  fixed  by  the  referee.  The  trustee  has 
therefore  an  unimpeachable  right  to  the  money  specified  in  the  order, 
arid  presumptively  the  bankrupt  is  able  to  pay  it;  but  the  admission 
must  nevertheless  be  made  that  the  presumption  may  not  correspond 
with  the  fact,  and  that  in  reality  the  bankrupt  cannot  comply  with 
the  order.  Unless  he  has  the  physical  ability  to  comply,  he  should  not 
be  committed  for  contempt  In  practical  effect,  although  perhaps  not 
in  legal  contemplation,  this  would  revive  the  abolished  penalty  of  im- 
prisonment for  debt.  If  he  cannot  pay,  and  if  this  inability  is  the  re- 
sult of  his  own  criminal  act,  he  may,  of  course,  be  punished  by  the 
criminal  law,  although  no  civil  remedy  may  be  available  in  the  situ- 
ation. Even  if  he  has  misappropriated  the  money,  the  court  has  not 
the.  power  to  imprison  him  in  a  proceeding  for  contempt;  for  this 
would  deprive  him  of  his  constitutional  right  to  submit  the  charge  of 
misappropriation  to  a  jury  in  the  proper  criminal  court,  and  would 
deprive  him,  also,  of  the  inseparable  right  to  be  exempt  from  impris- 
onment for  such  an  offense  until  he  shall  have  been  lawfully  convict- 
ed. And  it  is  also  true  that  he  cannot  be  hnprisoned  in  a  proceeding 
for  contempt,  if  for  any  other  reason  he  cannot  produce  the  money; 
for  the  court  cannot  imprison  as  a  punishment.  It  can  only  imprison 
to  compel  obedience  to  its  order.  But  with  an  order  to  pay  in  force 
against  him,  and  \^ith  the  need  to  overcome  the  presumption  of  his 
ability  to  comply,  it  will  no  doubt  happen  at  times  that  a  bankrupt 
may  fail  to  meet  the  burden  of  proof,  and  may  be  obliged  to  go  to 
jail  until  he  satisfies  the  court  that  he  was  telling  the  truth  when  he 
pleaded  poverty.  Certainly  his  bare  denial  of  present  ability  to  pay 
may  be  properly  regarded  with  suspicion,  and  he  may  be  required  to 
satisfy  the  court  with  clearness  that  obedience  to  the  order  is  wholly 
beyond  his  power.    Such  situations  must  be  dealt  with  as  they  arise. 
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No  general  rule  can  be  laid  down,  and  each  case  must  stand  upon 
its  own  facts.  A  decision  upon  the  general  subject  has  been  recently 
reported  from  the  Second  Circuit.  Re  Stavrahn  (C.  C.  A.)  174  Fed. 
330. 

In  the  present  case  I  cannot  escape  from  the  conclusion  that  the 
bankrupt  is  now  unable  to  comply  with  the  order.  The  evidence  sat- 
isfies me  that  he  is  in  straitened  circumstances,  a  merchant  in  a  very 
small  way,  practically  living  from  hand  to  mouth,  and  barely  able 
to  make  a  scanty  livelihood  for  himself  and  his  household.  In  my 
opinion,  to  commit  him  to  prison  would  not  obtain  a  dollar  for  his 
creditors,  but  would  simply  result  in  destroying  what  little  business 
he  has  managed  to  acquire,  and  would  probably  reduce  those  depend- 
ent upon  him  to  penury.  It  is  already  clear  to  me  that  the  court  would 
be  obliged  to  release  him  after  an  unproductive  confinement  of  several 
weeks  or  months,  and  I  do  not  think  I  have  the  right  to  imprison 
him  at  all,  unless  there  is  at  least  a  doubt  concerning  his  ability  to 
comply  with  the  order.  In  a  doubtful  case,  I  think  it  is  clear  that  the 
court  has  the  right,  and  may  be  under  the  duty,  to  resort  to  imprison- 
ment in  order  to  test  the  sincerity  of  the  bankrupt's  denial. 

The  rule  is  discharged. 


In  re  QUINN. 
(District  Cburt,  E.  D.  New  York.    October  7,  1909.) 

1.  Criminal  Law  (  242*) — Place  of  Trial— Removal  of  Defendawt. 

On  a  complaint  for  the  removal  of  a  defendant  to  another  federal  dis- 
trict for  trial,  where  the  indictment  is  included  as  a  part  of  the  com- 
plaint, it  is  unnecessary  to  consider  whether  all  of  the  counts  would  be 
sustained  on  demurrer ;  the  sole  question  beihg  whether  there  was  prob- 
able cause  shown  that  the  defendant  committed  In  the  district  to  which 
the  removal  Is  sought  the  ofTense  for  which  he  is  held. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Dec.  Dig.  §  242.*] 

2.  Criminal  Law  (§  242*) — Place  of  Trial— Removal  of  Defendant. 

On  an  application  for  the  removal  of  a  defendant  to  another  federal 
district  for  trial,  the  question  whether  there  was  probable  cause  shown 
that  the  defendant  committed  In  the  district  to  which  the  removal  Is 
sought  the  offense  for  which  he  was  held  must  be  determined  by  the  court 
to  which  application  for  removal  is  made. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  510;  Dec. 
Dig.  §  242.*] 

3.  Habeas    OoRPua   (§    10*)---Proceedings   Reviewable— Application    fob 

Removal  of  Defendant  for  Trial. 

The  decision  of  the  court,  to  which  an  application  for  removal  dt  a  de- 
fendant to  another  federal  district  for  trial  is  made,  that  probable  cause 
is  shown,  is  not  reviewable,  so  far  as  the  correctness  of  the  decision  is 
concerned,  by  habeas  corpus. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Dec.  Dig.  §  19.*] 

In  the  matter  of  the  application  for  removal  of  Joseph  T.  Quinn  to 
the  Southern  district  of  New  York;    Granted. 

Leo  Oppenheimer,  for  petitioner. 
William  J.  Youngs,  U.  S.  Atty. 
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CHATFIELD,  District  Judge.  The  indictment,  which  is  made  a 
part  of  the  complaint,  sets  forth  successively  counts  diarging  three  in- 
dividuals with  (1)  conspiracy,  in  the  Southern  district  of  New  York,  to 
commit  an  oflFense  by  effecting  and  aiding  in  effecting  an  entry  of  cer- 
tain goods,  wares,  and  merchandise  dutiable  by  law,  at  less  than  the  true 
weight  thereof,  at  the  port  of  New  York ;  (2)  conspiracy  to  defraud  the 
United  States  of  moneys  due  as  duty  upon  the  importation  of  certain 
cheese,  to  be  imported  and  entered  by  the  two  individuals  who  are 
named  as  co-conspirators  with  the  defendant  here. 

The  indictment  also  contains  four  counts  charging  the  three  men  in 
question  with  having  unlawfully  effected  and  aided  in  effecting  an 
entry  of  certain  cheese  at  less  than  the  true  weip^ht.  Each  of  these 
last  counts  attributes  certain  steps  in  the  transaction  to  the  other  two 
defendants,  and  certain  steps  to  the  defendant  whose  removal  is  now 
sought,  but  does  not  seem  to  charge  joint  participation  in  the  acts  at- 
tributed to  each. 

The  conspiracy  counts  do  not  go  into  great  detail,  except  in  reciting 
the  overt  acts.  The  removal  of  the  defendant  Quinn  is  now  sought 
upon  a  complaint  charging  him  with  having  conspired  with  the  other 
two  men,  with  whom  he  is  indicted,  to  commit  an  offense  against  the 
United  States,  by  effecting  and  aiding  in  effecting  an  entry  of  goods, 
to  wit,  cheese,  at  less  than  the  true  weight  thereof. 

It  will  be  seen  that,  treating  the  indictment  merely  as  an  affidavit,  or 
as  a  part  of  the  record,  it  is  unnecessary  to  consider  whether  all  of  the 
counts  in  the  indictment  would  be  sustained  on  demurrer.  The  sole 
question  under  discussion  is  whether  there  was  probable  cause,  shown 
by  the  record,  that  the  defendant  committed,  in  the  Southern  district 
of  New  York,  the  offense  for  which  he  has  been  held  by  the  commis- 
sioner in  this  district  for  trial  in  the  Southern  district. 

Taking  the  allegations  of  all  the  different  counts  of  the  indictment, 
together  with  the  evidence  before  the  commissioner  here,  there  seems 
to  be  abundant  reason  for  holding  that  the  defendant  should  be  taken 
to  the  Southern  district  of  New  York,  and  that  any  discussion  as  to 
the  exact  form  of  the  particular  charges  to  which  he  may  be  called  to 
plead  be  had  there.  The  decision  in  the  case  of  Tinsley  v.  Treat,  205 
U.  S.  20,  27  Sup.  Ct.  430,  51  L.  Ed.  689,  merely  requires  this  court  to 
determine  that  probable  cause  exists,  and  does  not  alter  the  rule,  es- 
tablished in  the  cases  of  Beavers  v.  Henkel,  194  U.  S.  73,  24  Sup.  Ct. 
605,  48  L.  Ed.  882,  and  Benson  v.  Henkel,  198  U.  S.  1,  25  Sup.  Ct.  569, 
49  L.  Ed.  919,  that  hearing  upon  an  application  for  removal  is  not 
equivalent  to  the  argument  of  a  demurrer  upon  all  the  counts  of  the 
indictment. 

The  question  of  probable  cause  comes  up  on  the  application  for  re- 
moval, and,  if  decided  adversely  to  the  defendant,  is  not  reviewable, 
so  far  as  the  correctness  of  decision  is  concerned,^  by  habeas  corpus. 
Riggins  V.  United  States,  199  U.  S.  547,  ?6  Sup.  Ct.  147,  50  L.  Ed.  303. 
In  the  particular  case  at  bar  the  writ  of  habeas  corpus  and  return 
thereto  disclose  no  defect  of  jurisdiction.  Nor  do  the  records  pro- 
duced by  the  writs  of  habeas  corpus  or  certiorari  show  that  no  such 
crime  as  is  charged  could  have  been  committed. 

The  writs  of  habeas  corpus  and  of  certiorari  will  be  dismissed,  and 
the  order  of  removal  granted. 
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MEMORANDUM  DECISIONS. 


CARONBELBT  OANAL  &  NAVIGATION  CO.  v.  DBMOURELLB.  (Circuit 
Court  of  Appeals,  Fifth  Circuit  April  12,  1910.)  No.  1,952.  Appeal  from  tlie 
District  Court  of  the  United  States  for  the  Eastern  District  of  Louisiana. 
Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  In  affirming  the  Judgment  of  this  case,  we  filed  no  written 
opinion,  because  the  points  involved  were  well  known  to  the  parties,  and 
we  were  not  called  on  to  make  a  declaration  of  law  for  other  than  this  par- 
ticular case,  which  case  shows  that  there  was  neither  request  nor  oppor- 
tunity to  pay  tolls  in  the  canal  until  the  incoming  vessel  should  reach  the 
Old  Basin,  and  rule  No.  83,  relied  upon  by  the  appellants,  was  in  effect  an 
invitation  to  incoming  sailing  vessels  to  come  up  to  the  harbor  under  sail, 
and  there  was  negligently  moored  in  the  canal  a  crib  of  logs,  which  to  some 
extent  obstructed  navigation,  and  near  by  there  was  a  stump,  very  near  to 
the  channel,  four  feet  under  water,  upon  which  the  LoUta  struck  and  re- 
ceived her  damages.  The  damages  allowed  in  the  District  Court,  though  as- 
signed as  error,  did  not  appear  to  be  contested  on  the  hearing,  and  they 
were  substantially  proved  in  the  record.  The  petition  for  rehearing  is  de- 
nied. 


FOSTER  V.  BOUIX).  (Circuit  Court  of  Appeals,  Fifth  Circuit  March  29, 
1910.)  No.  2,009.  In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama.  Peter  J.  Hamilton,  for  plaintiff  in  error.  H. 
PiUans,  for  defendant  in  error.  Before  PARDEE,  McCORMICK,  and  SHED- 
BY,  Circuit  Judges. 

PER  CURIAM.  With  all  the  evidence  oflfered  by  the  plaintiff  below  admit- 
ted, we  are  of  opinion  that  it  is  insufficient  to  establish  title  to  the  lot  in  con- 
troversy. Besides,  see  Boulo  v.  N.  O.,  M.  &  T.  R.  R.,  55  Ala.  480-493.  But 
however  this  may  be,  the  plaintiff's  claim  is  barred  by  the  statute  of  limita- 
tions of  the  state  of  Alabama,  as  construed  by  the  Supreme  Court  of  that 
state.  See  Woodstock  Iron  Co.  v.  Pullenwider,  87  Ala.  584,  6  South.  197,  13 
Am.  St  Rep.  73;  Lowery  v.  Davis  (Ala.)  8  South.  79.  The  Judgment  of  the 
Circuit  Court  is  affirmed. 


HUFF  et  al.  v.  BIDWELL  et  al.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
April  12,  1910.)  No.  2,04a  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia.  For  opinion  below,  see  176  Fed. 
174.  Du  Pont  Guerry,  J.  H.  Hall,  and  T.  S.  Felder,  for  appellants.  John  I. 
Hall,  W.  G.  Smith,  T.  B.  Ryals,  W.  J.  Grace,  James  L.  Anderson,  George  S. 
Jones,  N.  B.  Harris,  Chas.  H.  Hall,  Jr.,  R.  L.  Anderson,  Walter  A.  Harris, 
and  J.  B.  Harris,  for  appellees.  Before  PARDEE,  McCORMICK,  and  SHEI*- 
BY,  Circuit  Judges. 

PER  CURIAM.  The  original  decree,  as  affirmed  in  this  court,  required  all 
the  property  of  the  defendant -Huff  to  be  sold  to  pay  off,  adjust,  and  satisfy 
the  many  liens  thereon,  and  in  the  conduct  and  management  of  the  sale  com> 
plained  of  the  trial  Judge  had  and  exercised  a  sound  discretion.  As  the  case 
is  presented  by  the  record,  we  conclude  that  the  sale  in  question  was  prop- 
erly confirmed.  The  decree  appealed  from  is  affirmed,  and,  considering  the 
large  amount  of  funds  tied  up  by  the  appeal,  mandate  will  issue  at  once. 


JAMES  GIBBONY  &  CO.  v.  ENGBLOM  et  al.  (Circuit  Court  of  Appeals, 
Fifth  Circuit.  March  15.  1910.)  No.  1,979.  Appeal  from  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Alabama.    T.  M.  Stevens 
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and  Joseph  H.  Lyons,  for  appellant    John  W.  McAlpine  and  H.  Pillans,  for 
appellees.    Before  PARBBE,  McGORMIGK,  and  SHEILBY,  Circuit  Judges. 

PER  CURIAM.  In  this  ease  it  la  dlfBcnlt  to  see  how  the  Russian  ship 
Sylfld,  which,  at  the  instance  of  and  for  the  benefit  of  the  libelants,  was 
taken  possession  of  by  the  harbor  master  and  moved  from  Its  dock,  can  be' 
held  liable  to  the  libelants  for  any  collision  which  resulted  from  or  followed 
such  moving;  and  we  agree  with  the  trial  judge  that  there  was  not  suf- 
ficient evidence  to  establish  negligence  or  fault  aga^t  the  pilot  The  de- 
cree of  the  District  Court  (109  Fed.  995)  Is  afllrmed. 


THOMPSON  T.  DUNNINGTOX.  (Circuit  CJourt  of  Appeals.  Fourth  Circuit 
February  28, 1910.)  No.  941.  On  Petition  to  Superintend  and  Revise,  in  Mat- 
ter of  Law,  Proceedings  of  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  at  Richmond.  George  Bryan  and  E.  B.  Thom- 
ason  (Thomason  &  Minor,  on  the  briefs),  for  petitioner.  J.  T.  Coleman  (Cole- 
man, Easlcy  &  Coleman,  on  the  briefs),  for  respondent  Before  PRITCHARD, 
Circuit  Judge,  and  BOYD  and  DAI  TON,  District  Judges. 

PER  CURIAM.  After  careful  consideration  of  this  record,  we  are  clearly 
of  the  opinion  that  the  alleged  errors  sought  to  be  revised  and  corrected  pre- 
sent not  alone  questions  of  law  but  of  fact,  and  should,  therefore,  have  been 
brought  here  by  appeal;  but  while  we  reach  this  conclusion,  we  neverthe- 
less realize  the  case  has  been  properly  determined  on  its  merits.  CJoder,  Trus- 
tee, V.  Arts,  213  U.  S.  223,  29  Sup.  Ct  436,  53  L.  Ed.  772;  Stelner  v.  Marshall, 
140  Fed.  710,  72  C.  C.  A.  103;  Kenova  L.  &  T.  Co.  V.  Graham,  135  Fed.  717, 
68  C.  0.  A.  855.    Petition  dismissed. 


WRIGHT  et  al.  v.  BLACK.  (Circuit  Cdurt  of  Appeals,  Fourth  Circuit. 
February  21,  1910.)  No.  909.  In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  West  Virginia,  at  Wheelingi  J.  P.  Hand- 
Ian  and  Henry  M.  Russell,  for  plaintiffs  in  error.  William  Erkskine,  Benja- 
min S.  Allison,  and  Edward  Kibler,  for  defendant  in  error.  Before  PRIT- 
CHARD, Circuit  Judge,  and  BRAWLEY  and  CONNOR,  District  Judges. 

PER  CURIAM.  This  was  an  action  in  assumpsit  to  recover  compensation 
for  personal  services.  It  involved  questions  of  fact  that  seem  to  us  to  have 
been  fairly  submitted  to  the  Jury,  and  a  careful  examination  of  the  record  and 
of  the  printed  arguments  submitted  falls  to  satisfy  us  that  any  reversible 
errors  were  committed  on  the  trlaL  The  Judgment  of  the  court  below  Is 
therefore  affirmed. 


ZELL  et  al.  t.  NORFOLK  &  B.  RY.  CO.  et  al.  (Circuit  CJourt  of  Appeals, 
Fourth  Circuit.  March  11,  1910.)  No.  964.  Appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Virginia,  at  Norfolk.  Thomas 
Leamlng,  R.  T.  Thorp,  and  Tazwell  Taylor  (John  G.  Johnson,  on  the  brief), 
for  appellants.  T.  L,  CJhadboume,  Jr.,  and  Edward  R.  Baird.  Jr.  (Frederick 
Hoff,  on  the  brief),  for  appellees.  Before  GOFF  and  PRITCHARD,  Circuit 
Judges,  and  BOYD,  District  Judge. 

PER  CURIAM.  We  find  no  equity  in  the  claim  of  appellants,  which  is 
made  against  the  purchasers  of  the  property  described  in  the  proceedings  of 
this  cause,  and  we  conclude  that  the  court  below  did  not  err  when  it  refused 
to  allow  said  appellants,  under  the  circumstances  disclosed  by  this  record,  to 
file  their  Interrention  in  the  foreclosure  suit  then  being  disposed  of  by  It 
Affirmed. 
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GOBHAM  MFG.  CO.  t.  WEINTRAUB  et  al.  (Circuit  Court,  S.  D.  New 
York.  March  5,  1910.)  On  motion  to  amend  complaint  Denied  in  part 
See  176  Fed.  927.  Hugo  Mock,  for  complainant  Benno  Loewy,  for  defend- 
ants. 

LACOMBE,  Circuit  Judge.  The  complaint  as  It  now  stands  avers,  among 
other  things,  that  d^endants  have  affixed  to  the  silver  plated  ware  sold  by 
them  a  mark  substantially  the  same  as  that  employed  by  complainant  This 
peems  broad  enough  to  admit  proof  of  infringing  marks  which  are  not  Chinese 
copies.  Motion  to  amend  Is  denied,  except  as  to  the  averments  of  citizenship. 


End  of  Oases  in  Vol.  176. 
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